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§  1127.  Jurisdiction  of  Equity.  —  At  the  common  law 
no  action  could  be  maintained  to  recover  a  legacy ,  unlesa 
it  was  a  specific  legacy  of  goods,  and  the  executor  had 
assented  to  it  so  that  the  property  therein  had  vested  in 
the  legatee.^  The  power  of  the  ancient  ecclesiastical 
courts  over  the  subject-matter  of  successions  and  admin- 
istration was  also  very  limited  and  imperfect,  and  was  at 
best  but  a  lame  jurisdiction.*  The  court  of  chancery, 
therefore,  took  and  exercised  a  concurrent  jurisdiction 
over  legacies,  as  a  part  of  its  broader  jurisdiction  over 
administrations.  This  jurisdiction,  as  well  over  legacies 
as  administrations,  is  based  upon  the  trust  relation  exist- 
ing between  an  executor  or  administrator  and  the  creditors, 
legatees,  and  distributees;  upon  the  necessity  of  a  discov- 
ery, an  accounting  or  a  distribution  of  assets  in  order  to 
determine  the  rights  of  all  interested  parties;  and  upon 
the  fact  that  the  remedies  given  by  all  other  courts  are 
inadequate,  incomplete,  and  uncertain.  The  jurisdiction, 
originally  concurrent,  but  necessarily  exclusive  in  certain 
species  of  legacies,  became,  and  still  continues  to  be,  prac- 
tically exclusive  in  England  over  the  entire  subject  of 
legacies.* 

§  1128.  Where  Jurisdiction  of  Equity  was  ExcluBive. 
—  Over  certain  species  of  legacies  the  jurisdiction  of 

^  Deeks  ▼.  Strntt,  6  Term  Kep.  690;  disregardecU  and  their  doctrine  hat 

Doe  y.  Guy,  3  East,   120.     Although  become  obsolete  in  England.      Snch 

each  individual  creditor  might  recover  action  is  permitted  by  certain  early 

a  judgment  at  law  for  the  amount  of  American  cases:  SeeDewitt  v.  Schoon<- 

his  demand,   and    although  there  is  maker,    2   Johns.    243;    Beecker    ▼. 

nothing  in  the  nature  of   things  to  Beecker,  7  Johns.  99;  6  Am.  Dec.  246; 

make  it  impossible  for  a  general  lega-  and  an  action  at  law  is  given  to  the 

tee  to  recover  judgment  at  law  for  legatee,   under  various  conditions  of 

the  amount  of  his  legacy,  yet  the  legal  fact,  by  the  statutes  of  several  states, 
procedure    furnished    absolutely    no        '  See  Pamplin  v.  Green,  2  Gas.  Gh. 

means  by  which  the  rights  and  claims  95;  Matthews  v.  Newby,  1  Vem.  133; 

of  all  creditors,  legatees,  and  distribu-  Petit  v.  Smith,  6  Mod.  247. 
tees  could  be  ascertained  and  ratably        *  See  Adair  v.  Shaw,  1  Sohoales  & 

adjusted,   the    assets    proportionably  L.    243,   262,    per   Lord    Redesdale; 

distributed  among  those  having  de«  Anonymous,   1  Atk.  491,   per   Lord 

mands  of  an  equal  decree  as  to  pri-  Hardwicke;  Hurst  v.  Beach,  6  Madd. 

ority,  and  the  estate  finally  settled.  351,   360;  Farrington  v.  KnighUy,  1 

There   are  a  few  early  cases  which  P.  Wms.  544,  549, 554;  Atkins  v.  Hill, 

seem  to  authorize   an  action  at  law  Gowp.  284,  287;  Franoo  v.  Alvares,  8 

to  recover  a  general  legacy  when  the  Atk.  342,  346;  Pratt  ▼.  Northam,  6 

executor  has  expressly  assented  there-  Mason,  95,  105;  Prescott  v.  Mone^  62 

to,  but  these  decisions  have  long  been  Me.  447;  Ladso  |$  156.] 
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ehancery  was  originally  and  necessarily  exclusive,  since 
the  ecclesiastical  courts  possessed  no  jurisdiction  in  such 
cases.  These  were  legacies  charged  upon  land/  and  leg- 
acies given  in  trust,  or  which  involve  the  carrying  into 
effect  of  a  trust,  either  express  or  arising  by  operation  of 
law.*  In  certain  other  cases  the  equitable  jurisdiction 
was  necessarily  exclusive,  because  the  relief  given  by  the 
ecclesiastical  courts  was  wholly  inadequate  to  protect  the 
rights  of  all  the  parties  interested  in  the  legacy  or  in  the 
estate.*  Among  the  most  important  of  these  cases  were 
the  following:  Where  a  discovery  of  assets  or  a  final  set- 
tlement of  the  whole  estate  is  required;*  when  a  legacy  is 
given  to  a  married  woman,*  or  is  given  to  an  infant,* 
and  where  a  general  legacy  is  given  payable  at  a  future 
day,  since  the  court  of  equity,  for  purposes  of  security,  can 
direct  the  executor  to  pay  the  amount  into  court,  or  such 
security  to  be  given  as  the  circumstances  may  require;^ 
and  finally,  when  a  specific  legacy  is  given  to  one  person 
for  Ufe,  and  on  his  death  to  another  person  absolutely, 
since  a  court  of  equity  can  protect  the  remainderman  by 
requiring  the  life  owner  to  give  security  where  there  is 
waste  or  danger  of  waste  and  consequent  loss  of  the  prop- 
erty •    None  of  these  incidents  connected  with  a  decree 

^Reyniflh  t.    Martin,  8  Atk.  330,  *  Because   the    ecdesiastioal    conrt 

833;  Shermaa  ▼.  Sherman,  4  Allen,  oonld  not  provide  for  investing,  le* 

892.    !nie  jnrisdiction  of  the  ecclesi-  curinff,    or    aconmulating    the    fond: 

utical  coarts  was  confined  to  personal  Horrell  t.  Waldron,  1  Vem.  26. 

legacies.  *  See  Slanning  v.  Style,  3  P.  ViTms. 

'AnonjmoQS,    1  Atk.  491;  Hill  v.  334;  Blake  v.  Blake,  2  Shoales  ft  L. 

Tnmer,  1  Atk.   615;   Farrington  ▼.  26;  Johnson  v.  Mills,  1  Yes.  Sr.  282; 

Knightly,  1  P.  Wms.  544^  549;  Pres-  Phipps  v.  Annesley,  2  Atk.  57,  68; 

eott  ▼.  Morse,  62  Me«  447.  thus  where  a  legacy  is  given  upon  a 

'  In  soeh  cases  the  ooart  of  chaa-  contingency,  the  court  may  order  the 
oery  would,  as  a  matter  of  course,  re-  entire  sum  out  of  which  it  wonld  be 
ilnin  by  injunction  the  proceedings  pAyable  to  be  handed  over  to  the  re- 
bels in  the  ecclesiastical  courts.  siduary  legatee  upon  his  giving  secu- 

*  Pratt  V.  Northam,  6  Mason,  95,  rity  for  its  paymentnpon  the  happening 

105.     [As  to  discovery,  see  §§  235,  of  the  oontingenoy:  Webber  v.  Web- 

236, 346.]  ber,  1  Sim.  ft  St.  311. 

^  ^  Because  if  the  husband  sues  for  it  *  Foley  v.   Bumell,   1   Brown  Ch. 

in  tiie  ecclesiastical  court  there  was  no  274,   279;    Slanning   v.   Style,   3    P. 

pover  to  compel  him  to  make  a  set-  Wms.  334,  336;  Leeke  v.  Bennett^  1 

tlement,   and    thns   to   protect   the  Atk.  470;  and  see  Bandall  v.  Russell, 

vife'«  equity:   Anonymous,   1    Atk.  3  Mer.   190,  193;   Howe  v.   Barl  of 

491;  Hill  y.   Turner,   1    Atk.    616;  Dartmouth,    7    Ves.    137;    Mills   ▼. 

Meals  V.  Meals,  1  Dick.  373.  Mills,  7  Sim.  601;  Fryer  v.  Buttar,  8 
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« 

for  the  payment  of  legacies  came  within  the  cognizance 
of  the  ecclesiastical  courts. 

§  1129.  Equitable  Jurisdiction  in  the  XTnited  States. — 
Such  being  the  original  jurisdiction  as  exercised  by  the 
English  court  of  chancery,  it  exists  to  its  full  extent,  un- 
abridged by  statutes,  in  but  a  few  of  the  states;  in  very 
many  states  it  has  been  largely  restricted,  in  some  it  has 
become  practically  obsolete,  and  in  a  few  it  has  been 
expressly  abrogated.  The  general  nature,  scope,  and 
powers  of  the  probate  courts  in  this  country  have  already 
been  described.'  These  courts  have  generally  the  power 
to  decree  payment  of  legacies,  on  the  application  of  in- 
dividual legatees,  during  the  pendency  of  an  administra- 
tion, and  to  call  the  executor  to  a  final  account,  and  to 
decree  a  final  settlement  and  distribution  of  the  estate, 
and  therein  to  determine  and  protect  the  rights  of  lega- 
tees, at  least  in  all  ordinary  cases.  In  such  proceedings 
the  probate  courts  follow  the  settled  doctrines  of  equity, 
and  are  able  to  grant  some  of  the  remedies  originally  pe- 
culiar to  the  court  of  chancery.*  While  the  equitable 
jurisdiction  is  thus  rendered  unnecessary  under  ordinary 
circumstances,  it  nevertheless  still  exists  in  all  those  spe- 
cial cases  which  are  not  embraced  within  the  legislation, 
and  in  some  of  the  states  it  remains  in  its  original  extent, 
entirely  unabridged.*  I  purpose  to  add  a  very  brief  out- 
Sim.  442;  Benn  ▼.  Dixon,  10  Sim.  636;  jurisdiction  has  naturally  fallen  into 
Neville  ▼.  Forteacae,  16  Sim.  333;  dianse,  even  where  it  is  not  expressly 
Oafe  ▼.  Bent,  6  Hare»  24,  36;  Hunt  ▼.  abrogated  b^  the  statntory  language. 
Soott,  1  De  Qex  &  S.  219;  Coven-  '  The  equitable  jurisdiction  remains 
hoven  ▼.  Shuler,  2  Paige,  122,  132.  unrestricted    in    the    United    States 

^  See  vol.  1,  §  347.  courts  in    all  cases  of  federal  oogni- 

*  See  anie,  vol.  1,  §§  348,  349,  and  zanoe  on  account  of  the  citizenship  of 
oases  cited  in  the  notes.  In  addition  the  parties:  AnU^  §  293;  Pratt  ▼. 
to  these  extensive  powers  conferred  Northam,  6  Mason,  95,  106;  and  in 
upon  the  probate  courts,  the  jurisdic-  certain  states  it  is  unaffected  by  the 
tion  of  tne  common-law  courts  has  statutes:  See  Frey  v.  Demarest^  16  N. 
been  enlarged  by  statute  in  several  of  J.  Eq.  236,  238,  239,  and  cases  cited; 
the  states;  in  some,  an  action  at  law  and  ante,  §  350.  For  a  more  extended 
against  the  executor  is  given  to  the  examination  of  the  present  condition 
legatee;  in  others,  after  a  decree  of  of  the  equitable  jurisdiction  over  the 
cUstribution  by  the  probate  court,  the  general  subject  of  administrations  in 
legatee  is  permitted  to  sue  the  execu-  the  various  states,  see  ante,  vol.  1,  §| 
tor  and  his  sureties  on  his  official  bond.  348-352,  and  post,  sec.  iii.  of  this  pres- 
In  the  face  of  such  legislation,  the  equity    ent  chapter,  §§  1 152-1 154. 
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line  only  of  the  equitable  doctrines  concerning  legacies,^ 
—  doctrines  which  control  the  action  of  probate  courts, 
and  which  are  embodied  in  the  modern  statutes  upon  the 
subject  enacted  in  several  of  the  states. 

§  1130.  Kinds  of  Legacies  —  Specific  Legacies. — With 
regard  to  their  intrinsic  nature  and  qualities,  legacies  are 
of  three  kinds:  specific,  general,  and  demonstrative.  A 
specific  legacy  is  a  bequest  of  a  specific  article  of  the  tes- 
tator's estate,  distinguished  from  all  others  of  the  same 
kind;  as,  for  example,  a  particular  horse,  or  piece  of  plate, 
or  money  in  a  certain  purse  or  chest,  a  particular  stock 
in  the  public  funds,  a  particular  bond  or  other  instru- 
ment  for  the  payment  of  money.*    Whether  a  legacy  is 

'  Tba  snbjeot  is  so  extensiye  that  it  "one  half  of  all  my  stock  in  the  fol- 

leqoira  Yolames  for  its  full  discnssion.  lowing  railroads  [naming  them],  and 

I  shall  attempt  nothing  more  than  the  one  half  of  my  stock  in  the  Webster 

barest  outline,  and  for  an  exhanstive  Bank."  Atthetime,thetestatorowned 

treatment  most  refer  the  reader  to  these  stocks.    The  ooort*  after  siving 

such   works  as  Boper   on  Leracies,  the  definition  as  in  the  text,  held  that 

Jmnsn  on  Wills,  fiedfield  on  Wills,  the  legacy  was  specific,  adding:   "A 

andtbelikOi  legacy  of  my  stock,  or  in  my  stock, 

'  If  the  article  is  sufficiently  dis-  or  a  part  of  mystock,  is  deemed  spe- 

tiogmshed  from  all  others  of  the  same  cific   ;  citing  Wallace  v.  Wallace,  23 

kind,  it  is  immaterial  whether  it  is  de-  N.  H.  149;   Ford  y.  Ford,  23  N.  H. 

soibed  as  bein^  part  of  the  testator's  212;  Kirby  ▼.  Potter,  4  Ves.  760;  Gny 

sstats  at  the  time  of  making  the  will  t.  Sharp,  1  Mylne  ft  K.  689;  Sibley  ▼« 

or  at  the  time  of  his  death;  it  is  essen-  Perry,  7  Ves.  629;  and  see  Kiukel  v. 

tial,  bowcTer,  that  the  article  should  MacgUl,  66  Md.  120.    In  Famum  v. 

form  a  part  of  his  estate  at  the  death  fiascom,  122  Mass.   282,   a  testatrix 

el  tiie  testator:  Stephenson  t.  Dow-  gave  her  wearing  apparel  to  a  legatee; 

son,  3  Bear.  342,  347,  349,  per  Lord  held,  a  specific  legacy.    She  gave  '*the 

Ijmgdale;  Ashburner  v.  Macgaire,  2  use,  improTement^  and  income"  of  a 

Brown  Ch.  106;  2  Lead.  Gas.  £j.,  4th  certain  piece  of  land  to  A  for  life,  re- 

Abl  ed.,  600,  605,  646.    In  lifft  v.  mainder  in  fee  to  B;  held,  a  specific 

Porter,  8  K.  Y.  616,  the  testator  at  devise.     She  also  gave  a  certain  mort- 

tte  date  of  his  will  owned  360  shares  gage,  and  note  secured  thereby,  for 

of  the  stock  of  the  Oayuga  County  two  thousand  five  hundred  dollars  to 

Bsnk.    His  will  ff>^^  '*  240  shares  of  H.  F.,  in  trust  to  pay  the  amount  when 

Osyuga  County  Bank  stock"  to  A,  collected  to  two  of  her  nephews,  one 

snd  129  shares  of  the  same  stock  to  B^  half  to  each  on  their  coming  of  age. 

not  adding  any  further  words  to  indi-  Held,  a  specific  legacy;  and  the  court 

cste  the  testator's  intent.    The  court  said  (p.  285):  *'  Where  the  intent  is  to 

held  that  a  legacy  is  general  and  not  bequeath  a  certain  sum  (say  $1,000  or 

specific,  unleae  by  its  terms  it  indi-  |6,000)  and  the  circumstance  that  it 

flstesaparticnlar  part  of  the  testator's  is  then  out  on  mortgage  or  other  se- 

•tsteas  the  thinff  bequeathed.    These  curity  is  incidbntal  merely,  and  does 

kg^de§  wer«   tnerefore    general.     If  not  constitute  an  ingredient  in  the 

tte  tflstator  had  said  '*240  shares  of  gift,  the  legacy  is  general:  Le  Grice 

fly  ChjagB  Cbttnty  Bank  stock,"  the  v.  Finch,  3  Mer.  60.     But  if  the  gift 

Imey  woald  lutve  been  specific    In  be  of  the  sum  due  upon  a  mortgage  of 

hamg  T.  Woodward,  41  K.  H.  391,  particular  premises,  or  upon  a  certain 

jji^g  '  ^e  will  gave   to  a  legatee  note  described,  the  legscy  is  specific: 


§  1130  EQUITY  JUBISPBUDENCB.  1692 

specific  depends  wholly  upon  the  language  of  the  will. 
Unless  the  language  described  points  out  and  identifies 
the  particular  thing  given  as  a  part  of  the  testator's  estate, 
distinguishing  it  from  all  other  things  of  the  same  kind, 
then  it  is  not  specific.  Although  the  testator  may,  at  the 
time  of  executing  the  will,  have  an  article  or  articles  of 
the  same  kind  as  that  which  he  purports  to  give,  still, 
unless  his  language  is  sufficient  to  refer  to,  designate,  and 
identify  the  very  article  itself  as  forming  a  part  of  his 
estate,  which  he  thereby  gives,  the  legacy  is  not  specific, 
but  general.  Under  these  circumstances,  the  word  "  my  '' 
is  often  operative  in  identifying  the  article.^    A  specific 

Sidebotham  ▼.  Watson,  11  Hare,  170;  other  personal  property  thus  identi* 

Gillaume  v.  Adderley,   15    Ves.  384;  fied  bj  description,  are  speoific:  Qayre 

Chaworth  ▼.  Beech,  4  Ves.  555;  Innes  v.  Gay  re,  2  Vern.  538;  Clarke  v,  Bnt- 

▼.  Johnson,  4  Ves.  568;   Giddings  v.  ler,  1  Mer.  304;  Robinson  v»  Weblv 

Seward,  16  N.  Y.  365.     So  if  the  gift  17  Beay.  260;  PoweU  t.  Eiley,  L.  IL 

IB  the  proceeds  of  a  certain  mortgage,  12  £q.  175;  Golder  y.  Littlejohn,  30 

or  all  the  money  dne  on  the  bond  of  Wis.  344;  Stall  y.  Wilbur,  77  N.  Y. 

A  B,  or  all  the  money  standing  to  the  158  (bequest  of  a  growing  crop  on  land 

testator's  credit  in  a  particular  bank,  devised);  Spencer  y.  Higgins,  22Coiuu 

such  legacy  is  speoific:  Stout  y.  Hart,  521 ;  Lilly  y.  Gurry's  £z  r,  6  Bush,  590; 

6  N.  J.  £q.  414.     Where  the  bequest  McGuire  y.  Evans,  5  Ired.  Eq.  269; 

is  not  of  the  sum  of  money  due  on  a  [McFadden  y.  Hefley,  28  S.  G.  317; 

particular  security,  but  of  a  particular  13  Am.  St.  Rep.  675].  Stock:  Begnerti 

security  described,  the  gift  is  not  the  of  the  whole  or  part  of  shares,  stocks^ 

less  specific,  for  nothing  will  fulfill  bonds,  and  such  securities,  either  gov* 

the  terms  of  the  bequest  but  the  very  emmental  or  issued  by  corporation^ 

thing  itself."    In  Towle  y.  Swasey,  given  in  language  which  ".marks  the 

106    Mass.   100,   the  will  gave  to  a  specifio  thing,  the  very  oorpua,"  ace 

legatee   "  whatever  sum  may  be  on  specific;  e.  s.,  when  the  testator  saya 

deposit  in  the  Provident  Institution  **  my  stock,    «o  much  "in  "or  "of"* 

for  Savings";  held,  a  specific  legacy.  "my  stock,"  "my  shares,"  "invested 

^  The  following  abstract  of  decisions  by  me  "  in  a  company  named,  "  which 

will  furnish  illustrations  of  these  rules  I  have,"  or  *' possess,"  or  "standin^^ 

under  a  great  variety  of  circumstances:  in  my  nam^"  or  "  all  my  property  in 

Oifts  qf  money:  While  legacies  of  par-  the  funds,    and  the  like:  Sibley  ▼• 

ticnlar  sums  not  exprcMly  identified  Perry,  7    Ves.  522,   529;  Barton  y, 

— e.  g.,  $1,000,  $6,000— are  general,  Gooke,  6  Ves.  461;  Kirby  y.  Pottar» 

a  be<|uest  of  certain  money  which  is  4  Ves.  748,  750;  Measure  v.  Garleton, 

identified  as  the  money  in  a  certain  30  Beav.  538;  Shuttleworth  y.  Greaves^ 

bag,  or  deposited  in  a  certain  bank,  and  4  Mylne  &  G.  35;  Miller  y.  Little^  2 

the  like,  is  specific:  Lawson  y.  Stitch,  Beav.  259;    Kermode  y.   Maodonald 

1  Atk.  507;   Towle  y.   Swasey,  106  L.  B.  3  Gh.  584;    1  Eq.  457;  Hum- 

Mass.  100;  Smith  y.  McKitterick,  51  phreys  y.  Humphreys,   2  Goz,    184; 

Iowa,  548;  Beek  v.  McGillis,  9  Barb.  Gordon  y.  Dufif,  3  De  Gez,  F.  it  J. 

35;    Gagney  y.   O'Brien,  83  HI.    72.  662;    Hayes    v.  Hayes,  1  Keen,  97; 

ChatteU:  A  bequest  of  personal  chat-  Vincent   y.    Kewoombe,   1    Younga, 

tels  described  so  as  to  be  identified  and  599;  In  re  Je£fery*s  Trusts,  L.  E.  2 

separated  from  the  rest  of  the  testa-  Eq.   68  ("  the  pink  coupons  in  tibe 

tor's  estate,  as  ths  furniture  in  a  par-  pigeon-hole  for  £3,666  ");  In  re  Gib* 

ticular  house,  and  also  gifts  of   all  son,  L.  K.  2  Eq.  669;  Oliver  y,  Olivtr, 
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legacy  only  becomes  operative  in  case  the  very  article 
given  continues  to  form  a  part  of  the  testator's  estate  at 

L»  IL  11  Eq.  506;  Davies  ▼.  Fowler^  fore,  in  effect,  the  gift  of  a  inm  of 

Ifc  R.  le  Eq.  SOS;  Pollock  ▼.  Pollock,  money  equivalent  in  valne  to  the  ipe- 

Lk  Bk   IS  £q.  3829;  Page  ▼.  Youngs  eified  amount  of  itock,  etc.,  and  the 

I*  R.  19  Eq.  501;  Bothamley  ▼.  Sher-  legacy  is  atrictly  general.    DebU  and 

MD,  Lb   B.  20  Eq.   804;   Loring  ▼•  eMeneeB  of  debt:  Beqneits  of  partion- 

Woodward,  41  N.  H.  391 ;  Wallace  ▼.  lar  dehts  owing  by  named  persona  or 

Wallace,  23  N.  H.  149:  Ford  ▼.  Ford,  otherwise  identified,  or  of  partionlar 

23  N*  H.  212;  Lndlam  a  Estate,  3  Pa.  seonrities  for  the  payment  of  money, 

L.  J.  E^  ^2;  Gilmnr'a  Legatees  ▼•  or  of  the  money  dne  on  them,  are  ape- 

Gilmer's  Ez'ra,  42  Ala.  9;  Brainerd  ▼•  oific;  e.  g.,  notes,  bonds,  mortgages, 

Cowdrey,  16  Conn.  1;  Blackstone  ▼.  a  debt  owing  on  a  mortgage,  and  the 

Biackstone,  3  Watts,  336;  27  Am.  Dec  like:  Ghaworth  ▼.  Beech,  4  Ves.  555; 

359;  AUop's    Appeal,  9  Pa.  St.  374;  Frrer  ▼.  Morris,  9  Ves.  360;  Innes  ▼. 

Manning  ▼.  Crais,  4  Pa.  St.  436;  41  Johnson,  4  Ves.  568;  Davies  ▼.  Mor- 

Am.  Dm.  739;  MeGnire  ▼.  Evans,  5  gan,  1  Beav.  405;  Nelson  v.  Carter,  5 

Iredi  Eq.  269;  [Tomlinson  ▼.  Bnry,  Sim.  530;  Duncan  v.  Duncan,  27  Beav. 

145  liass.  346;  1  Am.  St.  Rep.  464;  386;  Sidebotham  v.  Watson,  II  Hare, 

Hood  V.  Haden,  82  Va.  588;  Harvard  170;  Walpole  v.  Apthorp,  L.  R.  4  Eq. 

Unitanan  Soo.  v.  Tnfts»  151  Mass.  76.]  37  (the  amount  dne  on  a  policy  of  life 

A  bequest  of  certain  stock,  pari  of  a  insurance);  Famnm  ▼.  Bascom,   122 

larger  amount  owned  by  the  testator,  Mass.   282;  Titus  v.   McLanahan,    2 

is  specific:  Morley  v.  Bird,  3  Ves.  628;  Del.  Ch.  200;  Gardner  v.  Printup,  2 

Hoeking  v.  Nicholla,  1  Tounge  &  C.  Barb.  83;  Stoat  v.  Hart,  6  N.  J.  Eq. 

Ol  478;  HiU  v.  Hill,  11  Jar.,  K.  S.,  414;  Mellon's  Appeal,  46  Pa.  St.  165; 

806;  but  a  bequest  oi  money  merely.  Sparks  t.  Weedon,  21  Md.  156;  How- 

mi  (/Mock,  is  general:  Ibid.;  Kirby  v.  ell  v.  Hooks,  4  Ired.  Eq.  188;  Le  Grice 

Potter,  4  Ves.  748.     Qtneral  gifts  of  v.  Finch,  3  Mer.  50,  which  seems  to 

ifect'  On  the  other  hand,  where  the  be  contrary,  has  been  overruled;  [see 

beqaest  is  merely  descriptive  generally  also  Georgia  Infirmary  v.  Jones,  37 

of  tiie  stock,  shares,  etc,  given,  the  Fed.  Rep.  750;  Davis  v.  Crandall,  101 

legacy  is  not  specific,   although  the  N.  T.  311  (bequest  of  a  portion  of  a 

testator  may  at  the  time  own  stock  note);  Hayes  v.  Hayes,  45  K.  J.  Eq. 

answering  to  the  description,  and  even  461;  Gelbach  v.  Shively,  67  Md.  498 

nay  own  the  exact  number  of  shares  (a  bequest  of    one  thoasand  dollars 

given;  e.  g.,   as  where  he  gives  so  "out  of  the  portion  or  share  of  mv 

much  stock,  or  so  many  shares,  and  father's  estate  that  may  come  to  me  ' 

the  like,   not  using  additional  words  is  specific,  and  not  demonstrative).] 

pointing  to  any  identical  shares,  as  Land:  As  a  devise  of  land  is  always 

"my  "stock,  or  the  stock  which  "I  specific:  Forrester  ▼.  Lord  Leigh,  Amb. 

now  possess,"  etc.:  Partridge  v.  Part-  171;  Mirehouse  v.  Scaife,  2  Mylne  & 

ridge,  Gas.  t.  Talbot,  226;  Wilson  ▼•  C.  695;  Hensman  v.  Fryer,  L.  R  3  Ch. 

Brownsmith,  9  Ves.  180;  Lambert  v.  420;  so  the  bequest  of  a  lease  or  term 

Lambert^    11   Ves.  607;    Johnson  v.  of  years  is  also  specific:  Long  v.  Short, 

Johnson,   14  Sim.  313;  Boys  v.  Wil-  1  P.  Wms.  403;  Fielding  v.  Preston, 

hams,  2  Ross,  ft  M.  689;  MuUins  ▼•  1  De  Gez  k  J.  438;  Sampson  v.  Samp- 

Smi^  1  Drew.  &  &  204;  Robinson  v.  son,  L.  R  8  Eq.  479;   Farquhar  v. 

Addison,  2  BeaT.  515;  Bi^op  of  Peter-  Hadden,  L.  R   7  Ch.  1.     Residuary 

boroaj^  ▼.  Mortlook,    1  Brown  Ch.  bequests:  A  specific  legacy  may  be  in- 

665;  Webster  ▼.   Hale,   8  Ves.  410;  eluded  in  a  residuary  bequest:  Mills 

Finding  ▼.  Preston,  1  De  Gez  ft  J.  ▼.  Brown,  21  Beav.  1;  Davies  v.  Fow- 

488;  Tm  ▼.  Porter,  S  N.  Y.  516.    The  ler,  L.  R  16  Fa}.  308;  Golder  ▼.  Lit- 

lesson  is»  tiiat  in  all  such  eases  the  tlejohn,  30  Wis.  344.     It  will  appear 

testator  may  mean  that   stocks^   or  in  the  sequel  that  where  a  testator 

•lun^  or  secaritiea  of  such  a  Und  ami  gives  a  bequest  not  of  or  a  part  of 

tmomai  are  to  be  porehased  and  paid  specifio  property,  bnt  the  property  is 

for  out  of  his  assets  by  the  executor  merely  designated  as  the  particular 

for  tiis  legatee;  the  beqaest  is  there-  fund   ont   of   whioh    the   legacy   is 
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the  time  of  his  death.  In  such  case  the  legatee  acquires 
a  title  to  the  article  at  the  death,  by  virtue  of  the  will, 
although  the  payment  may  be  deferred,  and  must  be  ob- 
tained from  the  executor.  Since  his  right  of  property  ia 
thus  fixed,  he  is  entitled  to  all  income,  profits,  and  pro- 
ceeds arising  or  accruing  on  the  article  after  the  testator's 
death,  and  before  its  delivery  or  payment  to  himself.^ 

§  1131.  Ademption  of  Specific  Legacies.  —  Specific 
legacies  are  governed  by  certain  rules  which  distinguish 
them  from  other  kinds,  and  which  determine  the  rights 
of  the  legatees  with  respect  to  them.  Of  these  rules  the 
most  particular  and  distinctive  is  that  of  ademption.* 
Ademption  is  the  taking  away  or  removal  of  the  legacy; 
or  in  other  words,  the  extinguishment  of  it  as  a  legacy, 
so  that  the  legatee's  rights  under  or  claim  to  it  are  gone. 
The  doctrine  of  ademption  results  from  the  very  nature 
of  a  specific  legacy  as  already  defined.  By  its  very  na- 
ture as  the  gift  of  a  specific,  identified  thing,  operating  as 
the  mere  gratuitous  transfer  of  the  thing  without  any 
executory  obligation  resting  on  the  testator  or  his  personal 
representatives,  it  follows  that  unless  the  very  thing  be- 
queathed is  in  existence  at  the  death  of  the  testator,  and 
then  forma  a  part  of  his  estate,  the  legacy  is  wholly  inop- 
erative; the  legatee  has  no  right  or  claim;  the  executors 
are  under  no  obligation  to  replace  the  thing  by  pur- 
chasing another  one  of  the  same  kind  as  described  in 
the  will  by  means  of  other  assets  in  their  hands  belong- 

payable,  luch  a  legacy  is  or  may  be  ^  A  will  operates  npon  a  specific  leg* 

demonstrative,  not  specific;  but  where  acy  somewhat  in  the  manner  of   an 

the  testator  deals  with  specific  prop-  assi^ment  or  transfer  of  property;  it 

erty  belonging  to  himself,  not  by  giv-  does  not  merely  create  a  right  of  ac- 

ing  legacies  or  sums  of  money  out  of  tion  in  favor  of  the  legatee  against 

it,  but  by  dividing  and  apportioning  the  testator:  Kirby  v.  Potter,  4  Ves. 

out  the  very  property  itself,  or  the  748,  751;  Jacques  ▼.  Chambers,  2  Coll. 

proceeds  of  it  if  it  is  directed  to  be  CO.  435,  440;  Loring  ▼.  Woodward, 

sold  and  converted  into  money,  then  41  K.  H.  391,  396;  Smith  v.  McKit- 

the  bequests  of  the  parts  thus  appor-  terick,  51  Iowa,  548. 

tioned  among  the  legatees  will  be.spe*  '  This  word,  derived  from  the  Latin 

cific:  Page  V.  Leapingwell,  18  Ves.  463;  verb  admere,  ademphan,  literally  sig* 

Kewbold  V.  Eoadknight,  1  Rnss.  ft  M.  nifies  a  taking  away  or  removal  of  tbe 

677;  Elwes  v.  Causton,  30  Beav.  554;  legacy. 
Walpole  v.  Apthorp,  L.  B.  4  Eq.  37. 
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ing  to  the  estate.*  If  the  testator  never  had  the  article 
puTpoTted  to  be  specifically  bequeathed,  or  if  he  had  it 
at  the  time  of  making  the  will,  but  has  afterwards  con- 

^A^bnmerT.  Macgnire,  2  Brown  Ch.  gage,  etc.»  or  the  ihares  of  stock  sub- 
V3S:  2  Lead.  Gas.  Eq.,  4th  Am.  ed.,  600,  stituted)  remain  in  the  testator's  estate 
€20-634,  662-674;  &idrick  ▼.  Stevens,  at  his  death;  yet  there  is  generally  an 
3  Brown  Ch.  431;  Barker  v.  Kayner,  ademption,  because  the  specific  char- 
2  Ross.  122;  Sidebotham  y.  Watson,  acter  of  the  thing  given,  as  described 
11  Hare,  170;  Hayeav.  Hayes,  1  Keen,  in  the  beqnest,   is  wholly  lost.      It 
97;  GiUiat  v.  Giiliat,   28  Beav.  481;  should  be  observed,  however,  that  snch 
Jones  T.  Sonthall,  32  Beav.  31;  Ford  changes,  in  order  to  work  an  ademp- 
V.  Ford,  23  N.   U.  212;    Walton  v.  tion,  must  be  effected  by  the  testator 
Walton,  7  Johns.   Ch.  258;    11  Am.  himself,  or  by  his  procurement,  or  with 
TXec  456:  Blaekstone  v.  Blackstone,  3  his  knowledge  and  consent,  or  be  after- 
Watts,  335,  337;    27  Am.  Dec.  359;  wards  ajBsented  to  by  him.     If   the 
L^uUam's  Estate,  1  Pars.  Cas.  116;  13  changes  should  be  effected  by  a  fraud 
Pa.  St.  188;  3  Pa.  Lu  J.  Hep.  332;  as  against  the  testator,  or  withont  his 
I^ulsoQ  V.  Moore,  23  Hun,  152;  and  knowledge  or  consent,  expressed  or  im- 
eases  cited  in  the  next  note.     Where  plied  from  all  the  circumstances,  then 
the  testator  has  actually  naed    the  there  would  be  no  ademption  which 
tkin^  or  has    parted  with  it  com-  would  operate  to  cut  off  the  rights  of 
plet^y,  so  that  neither  the  thing  nor  the  legatee.     It  is  proper  to  notice, 
any  of  its  proceeds  remains  in  the  es-  in  this  connection,  certain  legislation 
tale  at  his  death,  there  is  clearly  an  adopted  in  several  of  the  states,  and 
ademption.      The    only  questions  of  perhaps  in  most  of  them,  of  which  sec- 
doubt  or  difficulty  arise  when  the  tes*  tions  1301-1303  of  the  California  Civil 
tator,    having    given     some    specific  Code  may  be  taken  as  the  type.     These 
thmg,  or  a  thing  described  in  some  sections,  and  the  similar  statutes  of 
specific  shape  or  condition,  afterwards  other  states,  provide  that  when  prop- 
cbsnges  its  shape,  form,  or  condition,  erty  is    specifically    devised    or    be- 
so  that  the  very  identical  thing  which  queathed,    the     testator's     executory 
he  bequeathed  no  longer  exists,  al-  agreement  to  sell  it,  or  his  charge  or 
though  the  proceeds  thereof,  or  some  encnmbrance  put  upon  it,  or  his  "  con- 
other  thing  perhaps  of  the  same  kind  veyance,   settlement,    or  other    act  *' 
substituted  m  its  place,  still  remain,  whereby  hi8  interest  in  the  property  is 
sod  form  a  portion  of  the  testator's  altered,  but  not  wholly  divested,  shall 
assets  at  his  death;  for  example,  hav-  not  work  a  revocation,  —  that  is,  an 
mg  bequeathed  a  debt  due  from  A,  ademption  of  the  gift, — but  the  devisee 
the  debt  is  afterwards  paid  by  A  to  or  legatee  shall  still  take  the  property 
the  testator;  or   having  bequeathed  subject  to  the  rights  of  the  third  per- 
a  certain  mortgage  given  by  A,  the  son    thus    created.     These  statutory 
debt  thus  secured  is  afterwards  paid  provisions  do  not  seem  to  interfere 
by  A  and  the  mortgage  is  canceled;  with  the  general  doctrine  concerning 
or,  having  bequeathed  certain  shares  the    ademption  of    specific    legacies. 
<^  stock  m  a  named  corporation,  the  The  last  of  them,  by  its  terms,  applies 
testator  sells  those  identical  shares,  only  to  a  partial  alteration  in  the  testa- 
bat  urith  the  proceeds  he  buys  other  tor's  interest  in  the  thing  bequeathed; 
tbares,  either  in  the  same  or  in  another  it  does  not  apply  to  an  alteration  in 
eoniMoy,  which  he  atill  owns  at  his  the  nature  or  condition  qfthe  thing  itself, 
desai;  or,  having  bequeathed  the  fur-  by  which  its  specific  character  as  de- 
aitars  io  a  certain  specified  house,  the  scribed    in    the    bequest    is    wholly 
ifiitatartftenrarde  removes  the  fumi-  changed.     These  settled  doctrines  con- 
tantoa  that  faoaee.  and  puts  it  in  cerning   ademption    seem  to  be   un- 
10010  other  place  where  it  remains  at  touched  by  these  statutes;  in  fact,  the 
ibs  time  of  bi§  death;  —  in  all  these  statutes    are    merely  declaratory    of 
iottineet,  the  corporeal  thing  (as  the  equitable  rules  with   respect  to  the 
AinutanJor  (he  proceede  of  the  thing  revocation  of  wills:  See  Beck  v.  McGil* 
(uthemoaeyptfdaa  the  debt,  moti.  lis,  9  Barb.  35. 
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Bumed  it,  or  used  it,  or  sold,  assigned,  or  otherwise  parted 
with  it,  or  if  with  his  knowledge  and  consent  its  specific 
form  and  character  have  been  wholly  altered,  so  that  the 
identical  thing  given  by  the  will  has  ceased  to  exist,  then 
the  legacy  is  gone,  extinguished,  and  the  legatee's  rights 
to  it  are  destroyed.  Whatever  thus  puts  an  end  to  the 
existence  of  the  specific  thing  given  by  the  will,  so  that 
at  the  testator's  death  it  does  not  form  a  part  of  his 
estate,  is  an  ademption  of  the  legacy.  There  may  be  a 
partial  as  well  as  a  total  ademption,  when  a  portion  of 
the  thing  only  remains  in  its  original  specific  character 
among  the  testator's  assets  at  his  death.'    The  doctrine 

^  The  following  abstract  will  far-  note,  or  a  public  debt  seoared  by  gov- 

nish  illustrations  of  the  doctrine,  and  emmental    bonds   or   other   ^vem- 

will  show  circumstances  under  which  mental  security,  has  been  specifically 

an  ademption  does  or  does  not  take  bequeathed,   and  the  same  has  been 

place.     Where  the  thing  bequeathed  paid  to  the  testator,  so  that  the  debt  is 

formed  no  part  of  the  testator's  estate  dUcharged,  there  is  an  ademption;  and 

at  the  date  of  the  will  or  at  his  death:  it  is  wholly  immaterial  whether  the 

Gordon  ▼.  Duff,  3  De  Gez,  F.  &  J.  662;  payment  is  volantaiy  on  the  part  of 

where  the  thing,  debt,  security,  stock,  both  creditor  and  debtor,  or  has  been 

etc.,  has  been  totally  or  partly  sold,  compelled  by  the  creditor,  or  has  beea 

transferred,  or  otherwise  disposed  of  compelled  by  the  debtor  by  operation 

by  the  testator  before  his  death,  there  of  law,  as  in  case  of  a  public  debt  paid 

is  an  ademption  total  or  partial;  and  off  pursuant  to  statute.    The  distino- 

this  result  is  the  same  even  though  tion  between  a  voluntary  and  a  com- 

with  the  proceeds  of  the  thing  sold  —  pulsory  payment  in  such  case  has  been 

say  stock,  and  the  like  —  he  purchases  entirely  abrogated.    The  result  is  the 

others  of    the  same  kind  which  he  same  whether  the  proceeds  are  mingled 

holds  at  his  death.    If  the  testator,  up  with  other  moneys  of  the  testator, 

having  sold  shares  of  stock,  should  re«  or  are  invested  by  him  in  other  securi* 

purchase  the  same  identical  shares,  ties,  even  in  those  of  the  same  kind  as 

perhaps  there  would  be  no  ademption:  the  ori^nal,  which  are  retained  by 

See  the  English  cases  cited  in  the  last  him  until  his  death:  Innes  v.  Johnson, 

Ereceding_note,  and  also  In  re  Gibson,  4  Ves.  568,  574;  Gardner  ▼.  Hatton,  6 

u  R  2  Eq.  669;  Oliver  v.  Oliver,  L.  Sim.  93;  Sidney  v.  Sidney,  L.  R.  17  Eq. 

R.  11  £q.  506;  WatU  v.  Watts,  L.  R.  65:  Harrison  ▼.  Jackson,  L.  R.  7  Ch. 

17  Eq.  217;  Macdonald  v.  Irvine,  U  Div.  339;  In  re  Lane,  L.  K  14  Ch. 

R.  8  Ch.  Div.  10] ;   Castle  y.   Fox,  Div.  856  (exercising  an  option  and  sur- 

L.  R.  11  Eq.  542,  551;  Miles  v.  Miles,  renderng  up  the  stock    bequeathed 

L.  R.  1  Eq.  462;  Douglas  v.  Douglas,  and   accepting  an    entirely  different 

Kay,  400, 404;  Drinkwaterv.  Falconer,  stock  of  the  same  company  in  lien 

2  Ves.  Sr.  623,  625;  Partridge  v.  Par-  thereof);    Ludlam's  Estate,  3  Pa.  L. 

tridge,  Cas.  t.  Talb.  226;  Philson  v.  J.  Rep.  332;  1  Pars.  Cas.  116;  13  Pa. 

Moore,  23    Hun,  152;    Newcomb   ▼.  St.    188;    Cuthbert   v.    Outhbert,    3 

Trustees  of  St.  Peter^s  Ch.,  2  Sand.  Yeates,    486;    Walton  ▼.  Walton,    7 

Ch.  636;  Langdon  v.  Aster's  Ex'rs,  16  Johns.  Ch.  258;  11  Am.  Dec  456;  Beck 

N.  Y.  9,37;  Blackstone  v.  Blackstone,  y.  McGillis,  9  Barb.  35;  [Georgia  In- 

8  Watts,  335;  27  Am.  Deo.  359;  Al-  firmary  ▼.  Jones,  37  Fed.  Rep.  750.] 

sop's  Appeal,  9  Pa.  St.  374;  Whitlock  Again,  where  a   specific  bequest   is 

V.  Vaun,  38  Ga.  562.    Again,  where  a  made  of  soods  mtuaied  or  being  in  or  at 

5 articular  debt,  or  the  security  for  a  a  particular  plaee,  a  removal  of  them 

ebt^  such  as  a  mortgage^  bond,  or  to  another  place  by  the  act  or  oonsent 
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of  ademption  does  not  apply  to  demonatratiye  legacies, 

since  they  are  payable  out  of  the  general  assets  if  the 

of  Hm  tadstor  will,  in  general,  operate  by  the  testator  anumati  to  an  ademp- 
ae  an  adomptiony  ainee  it  deitooys  the  tion,  there  ia  no  ademption  where 
■pedfie  eharacter  of  the  thing  as  be-  etock  standing  in  the  name  of  tmsteea 
qoeathed:  Oreen  ▼.  Symonds,  1  Brown  for  the  testator  at  the  date  of  the  will 
Ch.  129,  note;  Heoeltine  ▼.  Heoeltine,  was  afterwards  simply  transferred  into 
3  Msdd.  276;  Colleton  v.  Oarth,  6  Sim.  the  testotor's  own  name:  Dinffwell  ▼. 
19;  Spsnoer  ▼.  Spencer,  21  Bear.  548;  Askew,  1  Coz,  427;  Lse  ▼.  Lee,  27 
Bbgrore  ▼.  Ooore,  27  Bear.  138.  Fat  L.  J.  Ch.  824;  Moore  ▼.  Moore,  29 
there  are  important  ezoeptioDS.  No  Beav.  496;  nor  where  stook  has  been 
sdeomtioa  ia  prodnoed  by  a  removal  mortgaged  by  the  testator:  Ashborner 
merely  for  purposes  of  use  by  the  tee*  ▼.  Maoguire,  2  Brown  Ch.  108,  113; 
tator:  Land  ▼.  Devaynee,  4  Brown  Ch.  Knisht  ▼.  Davis,  8  Mylna  k  K.  368; 
587;  or  for  porpose  of  repair:  Lord  or  pledeed  by  him;  bnt^  on  the  con- 
Brooke  T.  Earl  of  Warwick,  2  De  Qez  trary,  the  executors  should  redeem  it: 
&  8.  425;  or  for  purpose  of  safe  cue-  Bothamley  v.  Sherson,  L.  K.  20  Eq. 
tody:  DomrileT.  Taylor,  32  Bear.  604;  304;  nor  where  the  fnud  bequeathed 
or  for  purpoee  of  preservation  from  has  been  changed  by  an  agent  of  tha 
tfi  Chapman  v.  Hart,  1  Yes.  Sr.  271,  testator  without  his  authority:  Basan 
273k  If  articles  speci6call^  bequeathed  ▼.  Brandon,  8  Sim.  171;  or  changed  by 
are  destroyed  by  fire  during  testator's  a  corporation,  as  where  common  shares 
lifetime,  tne  legatee  is  not  entitled  to  in  a  railway  company  were  converted 
their  insaranoe  money:  Durrant  v.  by  the  action  of  the  company  into 
Friend,  5  De  Gez&  S.  343.  A  wrong-  consolidated  stook:  Cakes  v.  Oakee,  9 
fnl  reinoval,  or  conversion  of  the  form.  Hare,  666.  The  same  general  limita- 
or  change  in  the  nature  of  goods  or  tion  extends  to  payment  of  a  debt  spe- 
funds  specifically  bequeathKl,  done  cifically  bequeathed.  While  a  payment 
withoat  the  procurement,  or  knowl-  which  di»enarfg€$  ihn  deU  operates  as 
edg6^  or  consent  of  the  testator,  and  an  ademption,  there  is  no  ademption 
IB  Older  to  ent  off  the  legatee,  will  not  where  the  payment  is  fn«re/y  one  m 
operate  as  an  ademption,  nor  destroy  /ottHj  where  the  original  <M4  is  left 
ha  righta:  Shaftsbury  v.  Shaftsbury,  remaining,  and  there  is  nothing  but  a 
2  Vem.  747;  Domvile  ▼.  Taylor,  32  new  invettmetU  qf  the  tame  deU^  or  a 
Beav.  604.  For  a  like  reason,  if  a  tee-  mere  change  m  the  form  qfihe  eecurUff, 
txtor  becomes  insane  after  makins  his  Uamng  the  ttame  debt  still  existing: 
will,theaetsof  persons  having  no  law-  Morgan  v.  Thomas,  Lb  R.  6  Ch.  Div. 
ful  authority  to  deal  with  his  property,  176;  In  re  Johnstone's  Settlement, 
which  interfere  with  specific  oequests,  L.  R.  14  Ch.  Div.  162;  Ford  v.  Ford, 
will  not  affect  the  rights  of  the  specific  23  N.  H.  212;  Havens  v.  Havens,  1 
legateee:  Taylor  v.  Taylor,  10  Hare,  Sand.  Ch.  324;  Gardner  v.  Printup,  2 
475;  Jenkins  v.  Jones,  L.  R.  2  Eq.  Barb.  83, 88,  93;  Doughty  v.  Stillwell, 
323;  but  it  seems  that  the  acts  of  those  1  Bradf.  300,  309;  Stout  v.  Hart,  6  K. 
who  are  lawfully  appointed  as  repre-  J.  Eq.  414,  418.  There  appears  to  be 
•entatives  of  the  insane  teetator  pro-  some  slight  tendency  in  some  of  the 
dnee  the  same  effect  as  the  acts  of  the  American  cases  not  to  press  the  doo- 
tertator  himself;  where  shares  specifi-  trine  of  ademption,  and  to  favor  the 
esUy  bequeathed  by  a  testator  who  claims  of  the  legatee,  although  the  doc- 
was  afterwards  judicially  found  to  be  trtne  of  the  English  courts  is  avowedly 
a  lanatio,  and  a  committee  appointed,  adopted.  In  a  few  cases,  following 
were  ordered  by  the  court  to  De  sold,  some  early  Massachusetts  decisions, 
an  ademption  was  wrought:  Jones  v.  it  has  been  held  that  ademption  is  a 
Green,  L.  R.  6  Eq.  5^;  [Freer  v.  matter  of  actual  intention,  and  the 
Freer,  22  Ch.  Div.  622];  uid  pay-  result  might  be  defeated  by  extrinsic 
meat  of  a  debt  bequeathed,  to  the  evidence  of  the  testator's  real  inten- 
oommittae  of  the  teetator,  works  an  tion.  The  more  recent  oasee  are  unan* 
ademption:  Hoke  v.  Herman,  21  Pa.  imous  against  this  departure  from  the 
8t  301.  Acie  ^ohidi  do  uoi  work  an  true  doctrine.  An  ademption  which 
adempHon:  While  an  actual  transfer  would  otherwise  have  taken  place  ma^ 
tXq.  JUB.— 107 
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fund  out  of  which  they  are  primarily  payable  fails.  Nor 
does  it  apply  to  geueral  or  pecuniary  legacies.  The 
'^  satisfaction "  of  general  legacies,  which  is  sometimes 
improperly  called  their  *'  ademption,"  depends  upon  en- 
tirely diflferent  principles,  and  should  not  be  confounded 
with  ademption  proper  of  specific  legacies.^  They  may, 
of  course,  be  a  ^^  revocation "  of  demonstrative  and  of 
general  legacies. 

§  1132.  General  Legacies. — The  term  '^general"  lega- 
acies  comprises  all  those  which  are  not  either  specific  or 
demonstrative, — that  is,  those  which  are  not  gifts  of  some 
identical  article  or  fund  forming  part  of  the  testator's 
estate,  nor  gifts  of  a  sum  payable  out  of  such  an  identi- 
fied fund.  They  are,  therefore,  rather  gifts  of  amounU 
than  of  things  or  pieces  of  property  specially  described 
and  identified.  Since  all  general  legacies  are,  in  their 
legal  eflFect,  equivalent  to  gifts  of  money  equal  in  amount 
to  the  value  of  the  thing  actually  described  in  the  be- 
quest, the  term  '*  pecuniary"  is  also  sometimes  used  as 
synonymous  with  "general."*  Gifts  of  sums  of  money, 
the  amounts  of  which  only  are  stated,  are  always  gen- 
eral; as,  for  example,  "I  bequeath  to  A  B  five  hundred 
dollars."  A  gift  of  any  chattel  or  chattels  —  as  a  white 
horse,  or  furniture,  or  goods,  or  of  any  kind  of  securities, 

always  be   prevented   by  the  testa-  a  bequest  in  general  terms  of  all  his 

tor's  express  language  in  bis  will  de*  stock:  Thomas  v.  Thomas,  27  Beav. 

daring,  in  substance,  that  the  legatee  637;    but    stocks  would    pass  under 

is  to  hare  the  proceeds  of  the  debt  if  such  a  gift  which  had  actually  been 

paid,  or  of  the  stock  or  other  things  if  purchased,  although  not  yet  delivered 

sold,  and  the  like.     Such  a  provision  or  not  fully  transferred  on  the  oorpo- 

in  fact  amounts  to  a  gift  of  a  fund  to  ration  books  at  the  time  of  the  death: 

be  acquired  in  future:  Earl  of  Tho-  Ellis  ▼.  Eden,  25  Beav.  482;  Field  v. 

mond  V.  Earl  of  Suffolk,  1  P.  Wms.  Peckett,  29  Beav.  673,  575. 
461;  Clark  ▼.  Browne,  2  Smale  ft  G.        ^  As  to   "satisfaction"  of  general 

524;  Spencer  V.  Higffins,  22  Ck>nn.  521;  legacies,  see  voL  1,  §§  520-526,  544- 

Lanedonv.  Astor*8  EzVs,  3  Duer,  477:  564.     As  to  demonstrative  legacies, 

Gardner  ▼.  Printup,  2  Barb.  83,  88;  see  Mann  v.  Copland,  2  Madd.  223; 

Doughty  V.  Stillwell,   1   Bradf.   300»  Vickers  v.  Pound,  6  H.  L.  Gas.  885, 

309;  Corbin  v.  Mills's  Ex'rs,  19  Gratt.  and  pont,  §S  1133,  1138. 
438.    In  order  that  a  specific  thing  be*        '"Pecuniary  legacies"  are  there- 

qneathed  may  pass  by  a  will,  it  must  fore  "  general  legacies."    The  term  is 

belong  to  the  testator  at  his  death,  not,  however,  strictly  accurate  as  de- 

and  therefore  stocks  which  were  di-  scriptive  of  a  class,  since  specific  leg- 

reoted  to  be   purchased,   but  which  acies  may  be,  and  often  are,  gilto  of 

were  not  purchased,  will  not  pass  by  nothing  but  money. 
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such  as  shares  in  any  stock,  or  goyemmental  bonds,  and 
the  like  —  may  be  general,  and  v)iU  be  general,  even 
thoagh  the  testator  owns  at  the  time  articles  of  the  same 
kind,  or  even  owns  an  article  precisely  answering  to  the 
description,  unless  the  language  of  the  bequest  describes 
and  certainly  points  out  as  the  thing  given  some  iden- 
tical article,  horse,  furniture,  goods,  or  some  identical 
shares  of  stocks,  bonds,  or  fund,  existing  as  a  part  of  the 
testator's  estate.^  The  peculiar  effect  of  a  general  legacy 
is,  that,  instead  of  operating  as  a  voluntary  assignment 
of  the  identical  thing  to  the  legatee,  and  so  taking  effect 
only  when  the  specific  thing  or  fund  remains  in  exist- 
ence as  a  part  of  the  testator's  estate,  it  creates  an  obli- 
gation resting  upon  the  executor  to  pay  to  the  legatee  the 
amount  specified,  if  there  are  sufficient  assets  left  in  the 
estate.  It  takes  effect,  therefore,  and  creates  a  right  in 
the  legatee  to  the  payment,  if  there  are  sufficient  assets, 

'  Aihlmmer  ▼.  Macgaire,  2  Lead,  oumstanoei^  tach  a  legacy  waa  held  to 
Cu.  £q..  4tb  Am.  mL,  605-612,  646-  be  specific  A  gift  of  a  apecitied 
692;  Fieldjnff  v.  Preston,  1  Be  Gez  k  amount  or  sam  of  money  is  none  tho 
J.  438;  Macdonald  ▼.  Irrine,  L.  R.  S  lass  general  becansa  the  testator  may 
Ch.  Div.  101;  Hawthorn  t.  Shedden,  add  the  particular  purpose  for  which 
3  Suuda  k  G.  293;  Fairer  ▼.  Park,  he  makes  the  beqnest;  as,  to  buy  a 
L  R.  3  Ch.  Viv.  309;  Tifft  t.  Porter,  ring:  Apreeoe  ▼.  Apreece,  1  Ves.  ft  B. 
8  K.  T.  516;  Bliren  ▼.  Seymour,  8S  364;  or  to  purchase  an  annuity:  Oib- 
N.  T.  469;  Pearce  ▼.  Billings,  10  R.  I.  bons  ▼.  Huls,  1  Dick.  324;  or  landt 
102;  Parker'a  Ex'rs  v.  Moore,  25  N.  J.  Hinton  v.  Pinke,  1  P.  Wms.  859;  or 
£q.  228;  Harper  ▼.  Bibb,  47  Ala.  547;  stock:  Edwards  v.  Hall,  11  Hare,  1, 
Gumei^s  Legateee  ▼.  Gilmer's  Ez'rs,  23.  "If  a  testator  leaves  a  legaoy 
42  Ala.  9;  Handle  t.  Carter,  62  Ala.  absolutely  as  regards  his  estate,  hot 
95;  Brown  t.  Grimes,  60  Ala.  647;  restricts  the  mode  of  the  legatee's  en- 
Scofield  V.  Adams,  12  Hon,  366;  Ens*  joyment  of  it,  to  secure  certain  objects 
iaad  7.  Vestry  of  Prince  Georse^s  for  the  benefit  of  the  legatee,  upon 
Parish,  63  Md.  466;  Osborne  t.  Mo-  failure  of  suoh  objects,  so  that  the 
Abins,  4  Redf.  1;  Endera  v.  Eaders,  prescribed  mode  of  enjoyment  become 
2  Barb.  362;  Corbin  ▼.  Milhi's  Ex'rs,  19  impossible,  then  the  absolute  gift  pre- 
Giatt.438;  Davis  ▼.  Gain's  Ex'r,  1  Ired.  Tails;  bnt  if  there  be  no  absolute  gift 
Eq.  304;  [see  also  Robertson  ▼.  Broad-  as  between  the  lesatee  and  the  estate, 
bait,  8  App.  Caa.  (H.  L.)  812;  affirming  but  particular  modes  of  enjoyment  are 
•ame  esse  wb  nam.  Broadbent  r.  Bar-  prescribed,  and  those  modes  of  en  joy- 
row,  20  Ql  Div.  676;  Miller  ▼.  Cooch,  ment  fail,  the  legacy  forms  part  of  the 
5  DsL  Ch,  161;]  that  a  gift  of  so  much  testator's  estate,  as  not  having  in  such 
rtock,  etc.,  is  general,  although  the  event  been  given  awav  from  it ":  Las- 
testator  at  the  time  owns  the  same  senoe  v.  Tiemey,  1  Macn.  ft  G.  551, 
kind,  or  even  the  very  same  amount,  561, 562,  per  Lord  Cottenham;  Kellett 
in  the  absence  of  further  descriptive  v.  Kellett,  Lu  R.  8  H.  L.  160,  169; 
aad  identifying  language,  see  anie,  Campbell  v.  Brownrigg,  1  Phill.  Ch. 
eaass  dted  in  note  1  under  §  1130;  301;  Churchill  v.  Churchill,  L.  R.  5 
but  see  Knnkel  v.  Macgill,  56  Md.  Eq.  44;  Palmer  T.  Vlower»  L.  K  IS 
^  in  which,  nnder  the  special  oir-  Eq.  250. 
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even  though  the  particular  thing,  fund,  stock,  or  Becurity 
mentioned  in  the  bequest  is  not  left  existing  as  a  part 
of  the  testator's  estate  at  his  death,  and  even  though  it 
had  never  belonged  to  the  testator  during  his  lifetime. 
If  the  assets  are  not  sufScient  to  pay  the  legacy  in  full, 
the  legatee  is  entitled  to  a  ratable  portion  thereof.  This 
obligation,  or  executory  right  of  the  legatee,  created  by  a 
general  legacy,  renders  it  in  this  respect  much  more  ad- 
vantageous to  him  than  the  specific  legacy.  For  this 
reason  it  is  an  established  rule  of  construction  of  wills 
to  lean  strongly  in  favor  of  an  interpretation  which 
makes  a  legacy  general  rather  than  specific.^ 

§  1133.  DemonstratiTe  Legacies.  —  Demonstrative  leg- 
acies are  a  peculiar  kind  which  partake  of  the  nature  of 
both  specific  and  general  legacies,  and  combine  the  ad* 
vantages  of  each.  Demonstrative  legacies  are  bequests 
of  sums  of  money,  or  of  quantity  or  amounts  having  a 
pecuniary  value  and  measure,  not  in  themselves  specific, 
but  made  payable  primarily  out  of  a  particular  designated 
fund  or  piece  of  property  belonging,  or  assumed  to  be- 
long,  to  the  testator.'    Their  effect  is  peculiar.    Although 

^  Where  the  Iftngnage  is  at  all  doubt-  legaoiea  Qjgon  a  defioienoy  of  aneta."*^ 

fal,  the  courts  wiU  uways  hold  a  leg-  See  also  Tempest  t.  Tempest,  7  De 

aoy  to  be  general  rather  than  specific,  Gex,  M.  ft  G.  470, 473,  per  Lord  Cran- 

if  the  terms  of  the  bequest  will  admit  worth.     In  Paget  t.  Huish,  1  Hem. 

of  that  interpretation:  Tifft  ▼.  Porter,  ft  M.  663,  668,  the  testator  gare  fiv 

8  N.  Y.  616;  Norris  t.  Bx'rs  of  Thorn-  annuities  for  various  amounts,  describ- 

son,  16  N.  J.  £q.  222,  542;  and  see  ingthem,  and  added:   "  I  declare  that 

oases  in  last  precediuff  note.  each  of  the  said  five  annuities  shall  be 

'  In  Robinson  v.  Geidard,  3  Macn.  ft  paid  out  of  the  rents  of  my  real  estate 
G.  736,  744,  746,  Lord  Truro,  quoting  hereby  devised,  half-yearly."  Held, 
the  definition  of  Mr.  Justice  Williams,  demonstrative.  Page  Wood,  V.  C, 
said:  "A  legacy  of  quantity  is  ordi-  after  defining  "  general"  and  "spe- 
narily  a  general  legacy;  but  there  are  eifio"  legacies,  lulded:  '*The  third 
legacies  of  quantity  in  the  nature  of  class  is  intermediate  to  these,  where* 
specific  legacies,  as  of  so  much  money  a  legacy  or  annuity  is,  as  it  is  termed, 
with  reference  to  a  particular  fund  for  demonstrative,  there  beins  a  clear  gen- 
payment;  this  kind  of  legacy  is  called  eral  gift,  but  a  particular  rand  pointed 
by  the  civilians  a  demonstrative  lega-  out  as  that  which  is  to  be  primarily 
cy,  and  it  is  so  far  general,  and  differs  liable,  on  failure  of  which  the  gen- 
so  much  in  effect  from  one  properly  eral  personal  estate  remains  liable. ''^ 
spedfio,  that  if  the  fund  be  called  in  In  Giddings  v.  Seward,  16  N.  ?.  366, 
or  fail,  the  legatee  will  not  be  deprived  the  will  said:  "I  give  unto  Antha 
of  his  legacy,  but  be  permitted  to  re-  Seward  the  sum  of  twelve  hundred 
ceive  it  out  of  the  general  assets;  yet  dollars  and  interest  on  the  same,  con* 
the  legacy  is  so  far  specific  that  it  will  tained  in  a  bond  and  mortoage  given 
not  be  liable  to  abate  with  general  to  me  by  0.  W.  S.,  dated,    etc.     The^ 
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made  primarily  payable  out  of  a  partionlar  fund,  these 
legaciea  do  not  fail  —  are  not  adeemed  —  becaase  Buch 
fund  may  not  exist  as  a  part  of  the  testator's  estate  at  his 
death,  but  they  are  then  payable  out  of  his  general  assets, 
like  general  legacies.  On  the  other  hand,  if  such  partic- 
ular fund  IS  in  existence  as  a  part  of  the  testator's  estate 
at  his  death,  they  are  not  liable  to  abatement  in  common 
with  general  legacies,  but  are  entitled  to  payment  under 
the  circumstances  in  exactly  the  same  manner  as  true 
specific  legacies.^ 

bood  and  mortgage  referred  to  was  for  BeaT.  890;  [Irea  t.  Oanby,  4S  Fed. 

the  payment  of  twelve  hundred  dol-  Rep.  718;]   or  oot  of  or  a  share  of  the 

Urt  and  interest  in  ten  yeara  from  ite  capital  employed  in  a  certain  bnsiness: 

date.    Held,  a  demonstrative  legacy.  Sparrow  ▼.  Josselyn,    16  Beav.  135; 

and  not  adeemed  by  assignmenti   or  Bevan  ▼.  Att*y-Oen.,  4  Giff.  361;   a 

payment  or  other  extinguishment  of  bequest  of  money  now  vested  in  par- 

the  bond  and  mortgage  during  the  tes-  ticnlar  bonds  or  seonrities:  Gillanme 

tator's  lifetime.    See  also  Gillaiime  ▼.  ▼.  Adderlev,  16  Ves.  884;  or  of  a  som 

Adderley,  15  Ves.   384;  Campbell  ▼.  to  be  paid  by  and  ont  of  moneys  dne  to 

Graham,   1   Bnss.   k  M.  453;    Vick-  the  testator  on  a  bond  or  other  secu- 

ers  ▼.  Fonnd,  6  H.  L.  Gas.  885;  Gor-  rity:  Roberts  ▼.  Pooock,  4  Ves.  150; 

don  ▼.  Daff,   3  De  Gex,  F.  k  J.  662;  Acton  ▼.  Acton,  1  Mer.  178;  Smith  v. 

Disney  r.  Crosse,  L.   R.   2  Eq.  592;  Fitzgerald,  3  Ves.  ft  B.  2. 

Hodgee  ▼.  Grant,  L.  IL  4  Eq.  140;  ^  If  the  particular  fund  fails  in  whole 

Mytion  t.  Mytton,  L.  R.  19  Eq.  30;  or  in  part,  or  ceases  to  exist  as  apart 

Pierrepont  ▼.  Edwards,  25  N.  T.  128;  of  the  estate,  the  demonstrative  lesa* 

Florence  V.  Sands,  4  Redf.  206:  Ma-  oies  then  become  in  all  respects  like 

nice  V.  Manice,  1  Lans.  348;  Enders  general  legacies,  and  are  pivable  ont 

V.  Enders,  2  Barb.  362;  Armstrong's  of  the  general  assets,  in  fuU  if  such 

Apoeal,  63  Pa.  St  312;  Knecht's  Ap-  assets  are  sufficient,  ratably  if  insuffi- 

peal,  71  Pa.  St.  333;  Gallagher  v.  Gal-  cient    If  the  fund  continnes  in  exist- 

lagW,  6  Watts,  473;  Corbm  v.  Mills's  ence  and  is  sufficient,  then  the  de- 

Ez^rs,  19  Gratt.  43S;  Smith  v.  Lamp-  monstrative  legacies  are  not  liable  to 

ton,  8  I>ana,  69;  Snow  v.  Foley,  119  abatement  with  the  general  legacies; 

Mass.  102;  [Morris  v.  Garland's  Adm'r,  but  like  specific  legacies,  they  are  pay- 

78  Va.  215;  Bradford  v.  Briuley,  145  able  in  full  in  preference  to  the  general 

lias«.   81;   Tichenor  ▼.  Tichenor,  41  legacies,  even  though  the  latter  wholly 

N.  J.  Eq.  39.]    In  this  class  the  be-  fail.    They  plainly  possess  the  advan- 

qaest  is  not  of  or  of  a  part  of  specific  tages  and  are  free  from  the  defects  l>e« 

property,  so  as  to  operate  as  an  as-  longinff  to  each  of  those  kinds:    Mann 

sigoment  of  that   specific  property,  v.  Oomand,  2  Madd.  223;  Vickers  v. 

bat  the  property  is  simply  pomted  out,  Pound,  6  H.  I*  Cas.  885;  Mullins  v. 

denuautroiLBa,  as  a  particular  fund,  out  Smith,  1  Drew,  ft  S.  204,  210;  Acton 

cf  which  it  is  payaole.    The  following  v.  Acton,  1  Mer.  178;  Paget  v.  Hui«h, 

are  examples  of   what  bequests  are  1  Hem.  ft  M.  663;  Armstrong's  Ap- 

thus  demonstrative:  Gifts  of  specified  peal,  63  Pa.  St  312;  Welch's  Appeal, 

rams  or  amounts  payable  cuf  of  a  mass  28  Pa.  St  363;  Walls  v.  Stewart  16 

of  property  real  or  personal:  Savile  v.  N.  J.  Eq.  275,  281;  Giddings  v.  Sew- 

Blacket   1   P*  Wms.   777;  Disney  v.  ard,  16  N.  Y.  365;  Pierrepont  v.  Ed- 

Crooe,  L.  R.  2  Bq.  592;  g&ts  of  a  par-  wards,  25  N.  Y.  128;  Newton  v.  Stan- 

tieularsam  ont  of  or  from  a  specified  ley,  23  K.  Y.  61;  Manice  v.  Manice, 

unonnt  of  stock:  Kirby  v.  Potter,  4  1  Lans.  348;  and  cases  in  last  preced- 

Ves.  74S;  Attwater  v.  Attwater,  18  ing  note. 
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§  1134  Axmuities. — An  annuity,  when  given  by  will, 
is  the  bequest  of  some  certain  specified  amount  of  moneys 
to  be  paid  at  prescribed  recurring  intervals  of  time  dur- 
ing some  period,  which  may  be  any  definite  number  of 
years,  or  for  life,  or  perpetual.^  When  an  annuity  is 
given  aimpliciter, — that  is,  given  to  the  annuitant  with- 
out specifying  its  duration, — it  is  for  life,  and  not  per- 
petual.' The  mere  gift  of  the  interest  on  a  certain  sum 
of  money  is  not  an  annuity.'  An  annuity  may  be  given 
in  general  terms,  so  as  to  be  payable  out  of  the  general 
assets  of  the  estate.  It  is  then  a  *'  general ''  legacy,  gov- 
erned by  all  the  rules  applicable  to  that  kind  of  legacy, 
and  subject  to  abatement  with  them.^  It  is  ordinarily, 
however,  made  payable  out  of  some  designated  fund;  as, 
for  example,  out  of  certain  stock,  or  the  interest  arising 
from  certain  mortgages,  or  the  rents  *and  profits  of  cer- 
tain lands.  Such  an  annuity  is  in  all  respects  a  "  demon- 
strative "  legacy,  and  is  governed  by  the  rules  regulating 
that  species  of  legacies.* 

§  1135.  Abatement  of  Legacies. — The  order  in  which 
the  different  kinds  of  property  and  funds  belonging  to 
an  estate  should  be  appropriated  in  the  payment  of 
debts,  legacies,  and  other  claims  may,  of  course,  be  de- 
termined by  the  testator,  and  these  directions  contained 
in  his  will  are  followed  in  the  final  settlement  and  distri- 
bution. In  the  absence  of  any  such  directions  by  the 
testator,  courts  of  equity  have  adopted  certain  funda- 
mental principles,  and  have  established  a  certain  order 

'  In    constrninff   a   will,   annnities  '  Whitson  ▼.  Whitson,  68  N.   Y. 

will,  as  a  general  mie,  be  comprised  479. 

within  the  word  **  legacies  '*:  Dnke  of  *  Alton  ▼.  Medlioot,  cited  2  Ves.  Sr. 

Bolton  V.  Williams,  4  Brown  Ch.  297;  417;   [Emery  ▼.  Batchelder,  78  Me. 

Sibley    ▼.   Perry,   7    Ves.    622,   634;  233.] 

Swift    ▼.   Nash,    2   Keen,    20;    thns  ^  Mann  ▼.  Copland,  2  Madd.  223; 

where  "legacies"  are  directed  to  be  Paget  y.  Hnish,   1  Hem.  ft  M.  663; 

paid  out  of  real  estate,  an  annuity  Attwater  v.  Attwater,  18  Beav.  330; 

will    also    be   included:    MuUins    v,  Pierrepont  ▼.  Edwards,  26  N.  Y.  128; 

Smith,  1  Ihrew.  ft  S.  204,  211.  TAdditon  ▼.  Smith,  83  Me.  661.]    For 

*  Yates  y.  Maddan,  3  Macn.  ft  G.  further  particulars  concerning  annni- 

632;  Lett  y.  Randall,  2  De  Qex,  F.  ft  ties,  see  2  Lead.  Cas.  £q.,  4th  Am. 

J.  388;  Kerr  y.  Middlesex  Hospital,  2  ed.,  613-619. 
De  Gez,  M.  ft  G.  676,  683. 
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upon  the  basis  of  these  principles,  by  which  the  rights 
of  all  claimants  upon  the  estate,  as  among  themselves, 
are  to  be  finally  settled,  and  in  accordance  with  which 
the  estate  is  to  be  applied  in  the  discharge  of  their 
claims.  These  fundamental  principles  may  be  stated  as 
follows:  Creditors  are  entitled  to  be  paid  in  full  out  of 
all  assets  subject  to  their  debts,  in  preference  to  all  mere 
Tolnnteers,  whether  heirs,  next  of  kin,  legatees,  or  devi- 
sees.' In  the  absence  of  contrary  directions  in  the  will, 
the  personalty  is  the  primary  fund  for  the  payment  of 
debts  and  legacies.  Property  undisposed  of  by  the  will  is 
primarily  liable  in  preference  to  that  which  is  expressly 
bequeathed  or  devised.  By  applying  these  principles,  in 
combination  with  the  general  classes  of  directions  which 
the  testator  may  prescribe,  the  order  has  been  established 
as  given  in  the  foot-note.' 

^  In  the  states  of  this  oonntry,  and  mands.     On  the  contrary^  so  far  as 

li  preaent  in  England,  the  land  of  the  the  rights  of  creditors  are  alone  con* 

deceased  testator  or  intestate  is  an  as-  oeme(^  aU  the  doMet  qf  fund$  are  in 

■ft  liable  for  his  debts.  general  liable;  and  so  far  as  the  rights 

'  This  order  has  been  modified  to  a  of  general   legatees   are   alone    con* 

greater  or  less  extent  by  the  statutes  oerned,  seFeral  of  the  classes  are  cer^ 

of  Tsrioiis  states.     It  forms,  howerer,  tainly  liable.     The   doctrine  simply 

the  haaU  of  the  legislation,  and  its  means    that    whenever     subsequent 

fundamental  principles  have  been  s«6-  classes  of  funds  (e.  g.,  the  fourth  or 

tUaMljf   followed  in  the   statutorv  fifth)  have  been  appropriated  for  the 

ijitem  of  most  of  the  states  which  payment  of  debts  or  legacies  which  are 

have  legislated  on  the  subject.    In  a  primarily  chargeable  upon  prior  classes 

few, — as,  for  example,  in  California,  (e.  g.,  the  first,  second,  or  third),  so 

—all  discrimination  between  real  and  that  the  persons  properly  entitled  to 

personal  property  has  been  practically  those  subsequent  classes  would  be  dis- 

aliro|i;ateoL    So  far  as  the  statutes  have  appointed,    then    such    disappointed 

not  mterfered,  the  principles  and  or*  claimants  may  have  the  assets  com* 

der  established  by  the  court  of  chan-  peeing  those  prior   classes  of  funds 

oery  have  been  followed  by  the  Amer-  marMalod  in  their   own    favor,  ^  in 

lean  courts:   See  Hoover  v.  Hoover,  5  other  words,  they  then  become  enti* 

Pa.  St^  351;  Armstrong's  Appeal,  63  tied  to  resort  to  those  prior  classes 

Fl  St.  312.     The  true  meaning  of  the  (first,  second,   or  third,  as  the  esse 

doctrine  involved  in  this  order  should  may  be)  for  the  satisfaction  of  their 

not  be  misapprehended.    It  furnishes  own  demands  which  were  otherwise 

a  rule  by  which  the  rights  of  claimants  primarily  cbarffeable  upon  the  subse- 

and  of  those  entitled  to  tiie  dijfferent  quent  classes  (the  fourth  or  fifth).     In 

clasMs  of  funds,  as  among  themsehu,  tnis  manner  the  doctrine  secures,  as 

ve  to  be  adjusted  in  the  final  appor-  far  as  possible,  the  equUabk  rights  of 

tionment  and  distribution  of  the  whole  all  classes  of  claimants  upon  the  es- 

tttate.    It  does  not  necessarily  and  tate,  and  for  an  equitable  appropria* 

under  all  circumstances  compel  cred*  tion  of  all  the  classes  of  funds  of  which 

iters  or  legatees  to  x«sort  to  the  van*  it  is  composed.    Tha  order  in  which 

oes  classes  of  funds  in  the  order  laid  the  different  olssses  of  assets  are  to  be 

down  for  the  satisfaction  of  their  de*  appropriated  and  administered,  so  as 
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§1136.  Nature  of  Abatement.  — ''Abatement "  liter- 
ally  means  a  subtraction  from  the  legacy,  so  that  the  full 
amount  given  by  the  will  is  not  actually  received  by  the 
legatee.  It  assumes  that  the  total  estate  left  by  the  testa- 
tor is  not  sufficient  to  pay  all  the  debts  and  other  charges 
upon  it,  and  all  of  the  gifts  which  he  has  made  in  the 
will.  If  the  estate  is  sufficient  for  both  these  purposes, 
there  can  be  no  place  for  any  diminution  of  legacies  or 
devises.  When  all  the  expenses  and  charges  and  debts 
have  been  paid  or  provided  for,  and  there  are  not  as- 

to  secare,  if  possible,  the  equitable  would  otherwise  be  needed  to  pay  the 

rights  of  all  claimaDts,  creditors,  and  general  legacies.     All  the  property  of 

volunteera,  is  the  following:   1.  The  this    class    mutt  contribute  ratably, 

general  personal  property  not  disposed  6.  Real  estate  devised,  not  charged 

of  at  all  by  the  will,  or  only  disposed  with  debt^  including  the  real  estate 

of  by  being  included  in  the  residuary  embraced  in  a  residuary  devise,  since 

clause:  Davies  v.  Topp,  1  Brown  Ch.  every  devise  of  land  is  essentially  ape- 

624,  626;  Duke  of  Ancaister  v.  Mayer,  cific,  and  personal  property  specifically 

1  Brown  Ch.  464.     It  should  be  no-  bequeathed;  that  is,  articles  or  funds 

ticed  that  a  disposition  of  the  "resi-  given  as  specific  legacies.    These  kiada 

due,"  in  the  residuary  clause,  does  not  of  property,   being  speej/kaUy  given, 

change    the    nature  of   the  personal  stand  on  the  same  footing,  and  they 

property  included   in  it,  —  does  not  all  contribute  ratably  with  each  other 

make  it  different  from  that  which  is  in  case  of  a  deficiency;  as  to  lands,  see 

not  disposed  of  at  all;  for  there  really  Hensman  v.  Fryer,  L.  R.  3  Gh.  420;  2 

is  no  residue  untU  all  tJie  debte  and  all  £q.  627;  Gibbins  v.  Eyden,  L.  R.  7  Eq. 

</te  legacUe  mentioned  Imve  been  jHsid:  371;  Ck>llins  v.  Lewis,  L.  R.  8  E!q.  708; 

See  Lyne's  EsUte,  L.  R.  8  £a.  482.  Pearmain  v.  Twiss,  2  Gi£  130;  as  to 

2.  Real  estate  expressly  devised  to  he  legacies,  see  Long  v.  Short,  1  P.  Wms. 

90td  for  the  payment  of  debts,  and  not  403;  Tombs  v.  Roch,  2  Coll.  C.  C.  490; 

merely  tJviroed  with  the  payment  of  Gervis  v.  Gervis,  14  Sim.  654;  Young 

debts:  Lanoy  v.  Duke  of  Athol,  2  Atk.  ▼.   Hassard,  1   Jones  ft  L.  4i56,  472; 

444;  Davies  v.  Topp,  1  Brown  Ch.  624,  Fielding  ▼.  Preston,  1  De  Gez  ft  J. 

627;  Harmood  v.  O^lander,  8  Yes.  106,  438;  of  course,  one  kind  may  be  made 

124,  126;  Manning  v.  Spoouer,  3  Yes.  primarily  liable  by  the  will:  Bateman 

114,  117;  Phillips  v.  Parry,  22  Beav.  Hotchkin,  10  Beav.  426.    [A  few  cases 

279.     3.  Real  estate  descending  to  the  hold  that  specific  legacies  are  liable 

heir,  not  charged  with  debts:  Davies  before  specific  devises:  See  McFadden 

V.  Topp,  supra;  Harmood  v.  Oglander,  v.  Hefley,  28  S.  C.  317;  13  Am.  St.  Rep. 

euijpra;  Row  v.  Row,  L.  R.  7  Kq.  414;  676;  and  see  2  Jarman  on  Wills,  Per- 

[Hope  V.  Wilkinson,  14  Lea,  21;*  62  kins's  ed.  (547,  647),  391,  392;  but  the 

Am.   Rep.   149.]    4.  Real  estate  de>  great  weight  of  authority  supports  the 

vised  and  personal  property  specifi-  rule  as  given  above:  Maybury  v.  Grady, 

cally  bequeathed    charged   with    the  67  Ala.  147,  159,  per  Stone,  J.;  Cran- 

payment  of  debts;  that  is,  specifically  mer  v.  McSwords,  24  W.  Ya.  594.] 

given  to  devisees  or  legatees  subject  7.  Property  which    the  testator  ap- 

to  the  payment  of  debts:  Hannood  v.  poirUBt  under  a  general  power  of  ap- 

Oglander,  tvfra;  Barnewell  v.  Lord  pointment,    in    favor   of  volunteers: 

Cawdor,  3  Madd.  453;  Irvin  v.  Lron-  Thompson    v.   Towne,   2  Yem.   319; 

monger,  2  Russ.  ft  M.  631;  Wood  ▼.  Bainton  v.  Ward,  2  Atk.  172;  Flem- 

Ordish,  8  Smale  ft  G.  126;  Harris  ▼.  ing  v.  Buchanan,  3  De  Gez,  M.  ft  G. 

Wattdns,  Kay,  438.    5.  General  pecu-  976;  Hawthorn  v.  Shedden,  3  Smale  & 

niary  legacies,  or,  to  speak  more  ao-  G.   293,  805;  In  re  Davies'a  Trusts, 

oorately,  the  personal  property  which  L.  R.  13  Eq.  163. 
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sets  enough  left  to  pay  all  the  legacies  and  devises  in 
fnlli  plainly  there  must  he  some  subtraction  from  the 
amounts  specified  in  the  wilL  Does  this  abatement  ex- 
tend  to  all  alike?  or  are  some  entitled  to  a  preference  over 
others?  Must  all  be  diminished  by  a  pro  rata  deduction? 
or  must  the  abatement  be  first  applied  to  a  certain  class, 
even  so  far  as  to  wholly  absorb  and  extinguish  it  if  neces- 
sary, before  resort  is  made  to  another  and  more  favored 
class?  There  is  such  a  preference  based  upon  the  distinc- 
tion between  specific  gifts  —  legacies  and  devises — and 
those  which  are  general.  The  doctrine  of  "abatement" 
determines  the  priority  among  the  classes,  and  the  order 
in  which  the  necessary  subtraction  must  be  made,  so  that 
the  preferred  class  shall  not  be  abated  until  the  assets 
appropriate  for  the  legacies  of  the  inferior  class  have  been 
exhausted;  and  it  also  determines  the  rule  by  which  all 
the  legacies  of  the -same  class,  as  between  themselves, 
shall  be  reduced,  whenever  a  deficiency  of  assets  occurs. 
This  latter  rule  is  a  striking  application  of  the  maxim. 
Equality  is  equity.' 

§  1137.  Abatement  of  Specific  Legacies.  —  Among  leg- 
acies, the  specific  constitute  the  preferred  class.  Specific 
legacies  do  not  abate  in  common  with  general  legacies; 
they  only  abate  if  the  deficiency  of  assets  is  so  great  as  to 
render  a  resort  to  them  necessary  when  the  fund  repre- 
senting the  general  legacies  is  exhausted.  Whenever  it 
becomes  necessary  to  resort  to  the  class  composed  of  the 
specific  legacies  and  devises,  all  the  legacies  and  devises 
in  that  class  will  abate  pro  rata.  Specific  legacies  and 
demea  stand  upon  the  same  footing,  are  subject  to  the 
same  liability,  are  abated  together  under  the  same  circum- 
stances, and  contribute  ratably  for  the  payment  of  debts 
and  charges.' 

*8MafK&  voL  1,  S411.  Fielding  t.  Preston,  1  De  Gez  k  J. 

«Loi  "  ■  -    -      - 

SUteli 

tt3;  Wright  ▼.  Weston,  28  Bear.  429;    42  AU.  9;    Uj^htfoofc  T.  loghtfoot'e 
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§  1138.    Abatement  of  DemonstratiTe  Legacies.  —  If 

the  fund  out  of  which  they  are  primarily  made  payable 
exists  as  a  part  of  the  testator's  estate  at  his  death, 
demonstrative  legacies  are  governed  by  the  same  rules 
as  specific  legacies,  and  abate  only  with  them  ratably;  but 
if  the  fund  does  not  so  exist,  they  become,  in  eJBPect,  general 
legacies,  and  must  contribute  pro  rata  with  all  the  other 
general  legacies.^ 

§1139.  Abatement  of  General  Legacies. — The  rule 
is  settled,  that,  with  one  or  two  particular  exceptions,  and 
in  the  absence  of  a  contrary  intention  expressed  by  the 
testator,  all  general  legacies  are  liable  to  be  abated  to  the 
extent  of  complete  obliteration,  in  order  to  pay  the  debts 
in  full,  before  resort  is  had  to  the  specific  legacies  and 
devises,  if  the  deficiency  of  assets  is  so  great  as  to  require 
such  an  entire  appropriation  of  the  funds  otherwise  ap- 
plicable to  the  payment  of  these  legacies.  When  the 
deficiency  is  only  partial,  so  that  a  complete  abatement 
is  unnecessary,  all  the  general  legacies  must  contribute 
ratably;  in  other  words,  they  are  all  subject  to  a  pro  rata 
abatement.  General  annuities  stand  upon  the  same  foot- 
ing, and  abate  pari  passu  with  other  general  legacies.' 

Ez'r,  27  Ala.  351;  Bevan  ▼.  Cooper,  7  of  an  insufficiency  of  assets  to  pay 

Hnn,  117;  Bonbam  t.  Bonham,  33  N.  them  in  fall,  they  shall  abate  ratably. 

J.  Eq.476;TowleT.  Swasey,  lOGMass.  Neither  the   rejationship  of   certain 

100;  Brainerd  ▼.  Cowdrey,  16  Conn.  1,  legatees  to  the   testator,  nor  a  pro* 

49S;  Nash  ▼.  Smallwood,  6  Md.  394;  vision  against  lapse  of  the   legacies, 

Alexanders.  Worthington,5Md. 471;  nor  a  direction  that  all  the  legacies 

Armstrong's  Appeal,  63  Pa.  St.  312.  shall  be  paid  '  in  the  order  in  which 

^  Mullins  T.  Smith,   1  Drew,  ft  S.  they  are  stated  in  the  will,  and  oat 

204,  210;  Acton  ▼.  Acton,  1  Mer.  178;  of  the  first  moneys  that  shall  coma 

Armstrong's  Appeal,  68  Pa.  St.  312;  into  the  exeoator*s  hands  after  pay- 

Manicev.  Manice,  1  Lans.  348;  Flor-  ment  of  debts  and  funeral  expenses,* 

ence  T.  Sands,  4  Redf.  206;  and  see  where  the  will  shows  that  the  testator 

oases  cited  ante,  nnder  §  1133.    When  contemplated  a  residne  after  payment 

annuities  are  demonstrative,  they  are,  of  all  the  legacies  in  fall,  constitutes 

of  course,  governed  by  the  same  rule,  any  ground  for  preference."   The  doo- 

*  This  general  doctrine  is  accurately  trine  is  also  concisely  expressed  in  ths 

stated  in  Titus's  Adm'r  v.  Titus,  26  N.  very  recent  case  of  Appeal  of  Trustees 

J.  Eq.  Ill,  as  foUows!  "  The  rule  in  of  we  University  of  Pennsylvania,  97 

regara  to  bequests  in  the  form  of  gen-  Pa.  St.  187:  '*  Where  there  is  a  defi* 

eral  legacies  andof  pure  bounty,  where  dency  after  paymentof  debts, exnenses^ 

there  are  no  expressions  in  the  will,  and  specific  legacies,  the  loss  snail  bs 

or  inferenoes  to  be  drawn  therefrom,  borne  entirely  and  proportionaUy  by 

manifesting    an    intention    to    give  pecuniary  legacies  which  are  in  their 

them  priority,  is,  that  in  the  event  natare  genend.    A  general  legacy  to 
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S  1140.  Umitatioxui — Intention  of  the  Testator. — This 
doctrine,  although  nearly  universal,  may  still  be  over- 
come by  a  contrary  intention  of  the  testator  plainly 
expressed  in  the  will.  If  a  testator  uses  language  suffi- 
ciently showing  an  intention  that  a  certain  legacy  or 
legacies  otherwise  general  shall  have  preference,  and  be 
paid  in  full  before  the  others,  and  not  abate  pro  rata  with 
them,  such  intention  will  be  carried  out,  and  the  legacy 
or  legacies  will  be  preferred,  although  general.*    Some 

• 

a  Tolaotaer  will  not  be  entitled  to  any  Beeeton  ▼.  Booth,  Mipfti;  Eaveetaff  t« 

exemption    from    abatement   on    the  Anatin,  19  Beav.  091;  Appeal  of  True- 

^nmnd  of  ita  being  applied  to  any  par-  tees  of  the  Untvenity  of  PenneyWi^ 

tienlar  object,  aa  a  branest  to  a  wife  nia,  nipra;  [Additon  ▼.  Smith,  S3  Me 

or  efaild,  <»  eharity.    Where,  howoTer,  S6I.] 

there  is  a  Talnable  consideration  for  a  A  general  legacy  acquires  no  prefer- 
testamentary  gift,  such  legacy  is  enti-  ence  over  others  of  the  same  class, 
tied  to  a  preference  over  those  which  and  no  exemption  from  the  liability  of 
ate  mere  bounties.  Although  a  testator  abatement  iiro  rata  with  all  the  others, 
may  exempt  a  legacy  from  abatement  from  the  net  that  Uie  will  directs  it 
at  the  expense  of  the  others,  yet  to  be  paid  at  once,  or  to  be  paid  ont 
among  legaeiea  which  are  in  their  na«  '  of  the  first  moneys  in  the  executor's 
tore  mere  bounties,  the  presumption  handi^  or  that  the  legacies  should  be 
ol  intended  equality  exists  and  gov-  paid  in  the  order  in  which  they  are 
sras,  unless  OTcroome  by  unequivocal  given  by  the  will,  or  the  like:  Blower 
fvidsnoe  to  the  contrary."  dee  also  v.  Morret,  2  Ves.  Sr.  420;  Beeston  v. 
MiUer  v.  Huddlestone,  3  Maon.  ft  G.  Booth,  4  Madd.  161,  168;  Brown  ▼• 
513;  Thwaitea  y.  Foreman,  1  Coll.  C.  Brown,  1  Keen,  276;  Tbwaites  ▼• 
C.408;  Brown  r.  Brown,  1  Keen,  276;  Foreman,  1  GolL  G.  G.  409;  Titus's 
Coora  ▼.  Todd,  7  Be  Gex,  M.  ft  G.  Adm'r  ▼.  Titus,  26  N.  J.  Eq.  111. 
580;  Fairer  v.  St.  Catharine's  College,  But  if  a  testator  gives  a  general  leg- 
it. R.  16  Eq.  19;  Heusman  v.  Fryer,  acy,  and  adds  a  direction  that  it 
L  B.  3 Ch.  420;  Bonham  v.  Bonham,  '* shall  be  paid  in  full"  or  "shall  be 
33  K.  J.  Eq.  476;  Osborne  ▼.  McAl-  paid  at  all  events,"  or  other  direction 

rB,  4  Redf!  1;  Alaop  t.  Bowers,  76  to  the  same  effect,  suidi  legacy  will 

C.  168;  Bliven  v.  Seymour,  88  K.  have  precedence,  and  will  not  abate 

T.  460.  in  common  with  the  others,  but  must 

*  Lewin  v.   Lewin,  2  Yes.  Sr.   416;  be  paid  in  full,  if  possible,  even  thonsh 

Marsh  v.   Evans,    1    P.   Wms.   668;  all  the  other  seneral  legacies  ■honld 

Att'y-Gen.  ▼.  Robins,  2  P.  Wms.  23;  wholly  fail:    Marsh    ▼.  Evans,    1   P. 

Beeston  ▼.  Booth,  4  Madd.  161,  170;  Wms.    668;  Johnson  v.   Johnson,  14 

Stammer*  ▼.   Halliley,    12  Sim.   42;  Sim.  813;  McLean  v.  Robertson,  126 

Brown ▼.  Brown,  1  Keen,  276;  Haynes  Mass.  637.    But  if  two  or  more  general 

V.  Haynes,  3  De  Gex,  M.  ft  G.  690;  legacies  are  accompanied  with    such 

McLean  v.  Robertson,  126  Mass.  537;  directions,  and  there  are  not  assets 

Baaeroft  ▼.  Bancroft,  104  Mass.  226;  suificient  to  pay  them  all  in  full,  they 

Appeal   of  Trnatees   of  the    Univer-  will,  of  course,  abate  pro  rata  as  among 

sity   of    Pennsylvania,    97    Pa.   St.  themselves,  while  all  the  other  gen- 

187;  [Wells    v.     Berwick,     17    Ch.  era!  legacies  not  thus  preferred  fail 

IKv.  798.]    But  this  intention   must  entirely:  Ibid.;  Bancroft  v. Bancroft, 

he  elMr;   there  will  be  no  deviation  104  Miass.   226.    An  intention    may 

fzom  the  general  rule,  where  the  testa-  also  be  inferred  to  sive  ]^rioritv  to  one 

tor  hss  left  it  doubtful  whether  he  in-  legacy  or  class  of  legacies,  where  the 

taoded   to    ffive    such    a  preference:  testator,  after  giving  them,  adds  that 

Blovsr  y.  Morret^  2   Ves.  Sr.    420;  as  there  will  m  a  surphu^  he  gives 


t 
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additional  rules,  showing  what  language  will  or  will  not 
sufficiently  express  such  an  intention,  will  be  found  in 
the  foot-note. 

§  1141.  Exceptions — Legacies  to  Near  Relatives. — It 
is  the  settled  rule  of  equity,  independent  of  statutes,  that 
among  general  legacies  there  is  no  precedence,  no  ex- 
emption from  'pro  rata  or  complete  abatement,  in  favor  of 
legacies  to  a  wife,  child,  or  other  near  relative  of  the  tes- 
tator.^ If,  however,  the  testator  shows  an  intent  to  give 
such  legacies  the  preference,  his  intention  will  be  fol- 
lowed; and  a  court  of  equity  would  easily  discover  such 
intention  in  favor  of  a  widow,  child,  or  descendant.*  This 
general  rule  has  been  changed  in  several  states  by  stat- 
utes which  give  legacies  to  near  family  relatives  the  pref- 
erence over  all  other  general  legacies,  and  perhaps  over 
those  which  are  special  or  demonstrative.* 

§  1142.  The  Same.  Legacy  for  a  Valuable  Considera- 
tion. —  One  exception  to  the  general  rule  of  abatement 
has  always  been  admitted  by  courts  of  equity.  A  general 
legacy  given  for  a  valuable  consideration — as,  for  example, 
to  a  widow  in  lieu  and  satisfaction  of  her  dower,  or  to  a 
creditor  in  payment  or  discharge  of  a  debt  —  has  priority, 
and  does  not  abate  with  the  other  legacies,  provided  the 
dower  right  or  the  debt  still  exists  at  the  testator's  death.* 

farther  lesaoies;  the  former  will  ia  Uy  kindred);   Scofield  ▼.  Adams,  12 

■nch  case  nave  a  priority;  they  will,  Hun,  366  (hnsband). 
however,  abate  ratably  a«afiion(7<Aan«        *  Burridge  v.   Bradyl,   1  P.  Wms. 

wlvu;  and  in   all  these  and   similar  127;  Blower   v.   Morret^  2  Yes.   Sr. 

cases  the  resnlt  is  a  matter  of  inten-  420;  Heath  v.   Dendy,  1  Rnss.  643; 

tion:     AttVGen.    v.    Robins,   2  P.  Davies  v.  Hush,  1  Yonnge,  341;  Potter 

Wms.  23;  Brown  v.  Brown,  1  Keen,  v.  Brown,  11  R.  I.  232  (dower);  San- 


Appeal  of  Tmstees  of  the  University  property,  and  is  not  a  charge  on  the 

of   jpennsylvania,   97  Pa  St  187;  see  real  estate);  Matter  of  DoUn,  4  Redf. 

Bliven  V.  Seymour,  88  K.  T.  469;  [also  611  (dower);  McLean  v.   Robertsou, 

In  re  Sohweder's  Estate,  (1891)  3  Ch.  126  Mass.  537  (for  a  debt);  [Harper's 

44.]  Appeal,  111   Pa.   St.  243;  Brown  v. 

>  Lewin  v.  Lewin,  2  Yes.   Sr.  415.  Brown,  79  Ya.  648.    In  lieu  of  dower: 

The  court  leans  in  favor  of  such  an  Moore  v.  Alden,  80  Me.  301;  6  Am. 

intention  in  case  of  a  widow  or  child,  St.  Rep.  203;  Borden  v.   Jenks,  140 

but  affainst  it  in  case  of  legatees  who  Mass.  665;  Security  CTob  v.  Bryant,  62 

are  wholly  volunteers  and  ^^ranpers.  Conn.  311;  52  Am.   Rep.  599;  Estate 

*  See  Cal.  Civ.  Code,  sec  1361  (hue-  of  Ootsian,  84  Minn.    159;  57  Am. 

band,  widow,  children,  or  other  fam-  Rep.  43.] 
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S  1148.  Appropriatioii  of  a  Fond.  —  If  a  particular 
fond  has  been  set  apart  and  appropriated  by  the  executor 
for  the  payment  of  a  legacy,  vnth  the  consent  of  the  legatee^ 
and  afterwards,  through  the  wrongful  act  of  the  executor 
or  otherwise,  this  fund  becomes  deficient,  the  legatee  is 
not  entitled  to  contribution  from  the  other  legatees  of  the 
same  class,  in  order  to  make  up  the  deficiency,  but  can 
only  resort  to  the  residue,  if  there  be  any.  It  is  other- 
wise if  the  appropriation  was  made  without  the  consent 
of  the  legatee;  in  that  case  he  is  entitled  to  call  upon  the 
other  legatees,  so  that  the  loss  should  be  borne  by  all  of 
them  ratably.' 

§  1144.  Lapsed  Legacies.  —  When  the  legatee  is  dead 
at  the  time  of  making  the  will,  or  dies  afterwards  dur- 
ing the  testator's  lifetime,  by  the  common-law  rule  the 
legacy  to  him  is  said  ''to  lapse'';  the  gift  to  him  wholly 
fails;  it  does  not  pass  to  his  personal  representatives, 
next  of  kin,  or  heirs,  nor  has  he  the  power  to  dispose  of 
it  by  his  own  will.  In  short,  the  legacy  becomes  entirely 
nugatory.  The  same  general  rule  of  the  common  law 
applies  to  a  devise  of  any  real  estate.'  Where  a  gift  is 
made  to  a  number  of  persons  as  a  class ,  such  class  to  be 
ascertained  and  fixed  as  it  exists  at  the  death  of  the  testa- 
tor or  at  any  other  specified  time,  the  predecease  of  any 
member  of  the  class  will  not  occasion  a  lapse  of  his  share; 
the  class  as  it  exists  at  the  time  designated  will  take  the 

I  Baker  ▼.  Farmer,  L.  R.  8  Gh.  537,  83;  Appleton  t.  Rowley,  L.  R.  8  Eq. 

revening  Ll  R.  4  Eq.  382;  Ez  parte  139;  Browne  t.  Hope,  L.  R  14  Kq. 

Chadwin,  3  Swanat.  3d0;  WiUmott  t.  343.    Thia  oommon-law  rale  ia  very 

Jeaki]ia»  1   Beav.  401;  Page  t.  Leap*  atringeot.     No  mere  worda  of  the  will, 

ingweU,  IS  Yea.  463,  ^S6;  Hnrnphreya  howerer  ezpreaa,  ahowing  an  intent  of 

▼.  Homphreya.  2  Cox,  184;  ronner*  the  teatator  that  a  lapae  ahonld  not 

ean  ▼.  Poyn^  1  Brown  Ch.  472,  478.  take  plaoe,  would  prevent  it:  Apple- 

The  reaaon  of  thia  diatinction  ia,  that  ton  t.  Rowley  ana  Browne  t.  nope, 

where  the  legatee  haa  consented  to  aiipra.      The  only  poaaible  mode  of 

neb  an  appropriation,  he  haa  made  preventinff  the  lapae  waa  for  the  teata- 

the  azecntor  hia  penonal  debtor;  he  tor  to  anbatitute  aome  other  legatee 

haa,  u  it  were,  received  payment  of  or  deviaee,  in  place  of   the  one  iirat 

hia  lepcy,  and  then  loaned  it  back  to  named,  to  whom  the  property  ahonld 

the  azecntor;  bat  in  the  other  caae,  go  on  hia  death.     There  maat  be  an 

tiie  act  ia  that  of  the  ezecator  alone.  aotoal  gift  over  to  another  legatee  or 

'  Maybank  v.  Brooka,  1  Brown  Ch.  deviaee  in  caae  the  firat-named  diea: 

M;  Goodright  v.  Wright,  1  P.  Wma.  Aapinall  v.  Duckworth,  86  Beav.  807| 

197;  Elliott  v.  Davenport^  1  P.  Wma.  Browne  v.  Uope^  mipra. 
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whole  property.^  Whenever  a  legacy  lapses,  the  specific 
property  bequeathed,  if  it  was  specifiCi  or  the  amount  of 
assets  which  would  be  requisite  for  its  payment  if  it  was 
general,  falls  into  the  residue,  and  passes  by  the  residuary 
clause,  if  there  be  one;  but  if  there  be  no  residuary  clause, 
then  as  to  such  property  the  testator  would  in  fact  die 
intestate;  the  amount  would  be  actually  undisposed  of  by 
will.  Where  a  devise  lapsed,  by  the  common-law  rule 
the  land  given  by  it  would  not  fall  into  any  residuary 
clause  of  the  testator's  real  estate,  but  would  descend  to 
his  heir  or  heirs  at  law.  This  latter  rule  of  the  common 
law  has  been  altered  in  England  and  generally  in  the 
American  states  by  statute.' 

§  1145.  The  Same.  Statutory  Changes. — The  fore- 
going rules  of  the  common  law  were  generally  adopted  ia 
this  country,  and  still  form  a  part  of  our  jurisprudence, 
except  in  the  particular  cases  or  under  the  particular 
circumstances  where  they  have  been  altered  by  statute. 
Such  modifying  legislation,  within  certain  well-defined 
limits,  has  been  extensively  enacted.  One  common  type 
seems  to  have  been  followed.  In  England  the  modifica- 
tion is  confined  to  a  legacy  or  devise  to  a  child  or  other 
descendant  of  the  testator  who  shall  predecease  leaving 
issue  living  at  the  testator's  death.  The  gift  in  such 
case  shall  not  lapse.*    American  statutes  have  sometimes 

*  Shuttleworth  ▼.  GreavM,  4  Mylne  that  of  peraonal  property,  ipoaki  m 
k  0.  35;  Lee  y.  Pain,  i  Hare»  201,  250;  from  the  date  of  its  ezecation,  and  not 
Leigh  ▼.  Leigh,  17  Beav.  605;  FitiRoy  from  the  testator*!  death.  This  dia- 
V.  Dnke  of  Richmond,  27  Beav.  186;  tinotion  has  been  generally  abrogated 
Sanders  v,  Ashford,  28  Beav.  609;  As-  by  statute,  so  that  in  England  and  in 
pinall  y.  Duckworth,  35  Beav.  307;  most  of  onr  states  wills  of  real  and 
[Hall  y.  Smith,  61  N.  H.  144.]  There  of  personal  property  alike  speak  as  at 
are  one  or  two  other  particular  ezcep*  the  time  of  the  testator's  death, 
tions  to  the  general  rule.  The  most  '  1  Vioi,  c.  26,  sea  33:  "  Where  any 
important  is  a  bequest  for  payment  qf  person,  being  a  chUd  or  other  issue 
<ie£te  to  the  creditors  themselves,  which  of  the  testator,  to  whom  any  real  or 
will  not  lapse,  but  will  ^o  to  their  rep*  personal  estate  shall  be  devised  or  be- 
resentatives  upon  their  predecease:  ^ueathed,  ....  shall  die  in  the  life- 
Philips  y.  Philips,  8  Hare,  281.  time  of  the  testator  leaving  issue,  and 

'  1  Vict.,  0.  26,  see.  25.   A  lapsed  de-  an^  such  issue  of  such  person  shall  be 

vise  ia  made  to  fall  into  the  residue  living  at  the  time  of  the  death  of  the 

like  a  lapsed  legacy.    The  resaon  of  testator,  such  devise  or  bequest  shaJl 

the  common-law  rule  was  found  in  the  not  lapse,  but  shall  take  effect  as  if  the 

doctrine  that  a  will  of  land,  unlike  death  of  such  person  had  happened 
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made  the  alteration  of  the  old  rule  a  little  broader  in  its 
operation,  but  still  have  confined  it  to  gifts  bestowed 
upon  near  family  relatives  of  the  testator.^  Under  the 
language  of  the  English  statute,  it  is  held  that  the  issue 
are  not  wbsHtuied  in  place  of  their  deceased  parent,  but 
the  legacy  or  devise  actually  vests  in  the  original  legatee 
or  devisee  to  whom  the  testator  gave  it,  so  that  it  will 
pass  by  a  will  made  by  such  legatee  or  devisee  who  dies 
before  the  original  testator.*  It  would  seem,  however, 
tkat  the  language  of  some  of  the  American  statutes  does 
not  admit  such  an  interpretation. 

ImmBdiatelj  after  th«  death  of  the  dinary,  popular  meaning,  and  not  in 
testator."  It  ie  held,  ander  this  eeo-  its  parelv  technical  sense  of  "heirs," 
tioa,  that  the  some  issue  need  not  he  either  oollateral  or  lineal:  Van  Benren 
liriag  at  the  death  of  the  legatee  or  t.  Dash,  30  N.  Y.  393.  In  California, 
define,  and  of  the  testator.  It  is  the  proyision  preyents  a  lapse  "  when 
enoB^  if  ooe  person  is  living  at  the  any  estate  is  deyised  to  any  child  or 
death  of  Ae  legatee  or  devisee,  and  other  relathe  of  the  testator,  and  the  de- 
iaother  person  at  the  death  of  the  visee  dies  hefore  the  testator,  leaving 
tsstator,  bat  both  belonging  to  the  lineal  desoendants ":  Civ.  Code,  sec. 
ame  Ime  of  iamie:  In  the  Goods  of  1310.  It  is  very  remarkable  that  the 
Pteker,  1  Swab,  ft  T.  523.  language  of  this  section  is  confined  to 
'  The  provisioii  is  ako  ffenerally  re-  '* devisee"  and  "  devise,"  and  no  men- 
tuned,  that  a  lapse  is  only  prevented  tion  is  made  of  "legatee,"  "legacy," 
when  the  legatee  or  devisee  leaves  or  "bequest."  It  is  to  be  presumed 
**isBBe"  or  "deseendantjs,"  or  perhaps  that  the  courts  will  extend  its  opera- 
only  in  behalf  of  such  issue  or  "  de-  tion  by  interpretation,  but  such  inter- 
MoidsntB.''  As  lUustFations,  in  New  pretation  must  certainly  be  a  very 
York,  a  legacy  or  devise  to  "adescen-  strained  one.  Unfortunately  for  the 
dsnt,oc  a  brother,  or  sister  "of  the  cause  of  codification,  the  Civil  Code 
tsstator  does  not  lapse  if  such  legatee  of  California  contains  too  many  such 
or  devisee  predecease  leaving  "a  de-  imperfect,  partial,  ambiguous  provis- 
sesadaat  to  descendants  "  who  survive  ions. 

tbs  testator:  2  Rev.  Stats.,  jf .  66,  see.        «  Winter  v.   Winter,   6  Hare,  306; 

68.    In  CQostminff  this  provision,  it  is  Wisden  v.  Wisden,  2  Smale  ft  G.  396. 

hdd  that  the  "  desoendants  "  of  the  This  statute  does  not  in  any  way  afifect 

Icgstee  or  devisse^  in  order  to  prevent  nfts  to  children  as  a  elait:  Gluey  v, 

a  Ispss,  most  be  lineal  descendants,  —  Bates,  8  Drew.  319;  Browne  v.  BLam- 

»;  thst  the  word  is  used  in  its  or-  mond,  Johns.  210. 
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SECTION  n. 

DONATIONS  CAUSA  MORTIS* 


i  1148.  Gknentl  iiaiiir«. 

1 1147.  It  not  tMtems&tarjr. 

11148.  The  rabjeot-mattor  of  ft  Talld  fill 

11149.  Delivery. 

i  1160.  RevooatioD. 

11151.  BqniUble  jurbdioHoo. 

§  1146.  General  Nature.  —  A  donation  eawa  mortis  is 
a  gift  absolute  in  fornix  made  by  the  donor  in  anticipation 
of  his  speedy  death,  and  intended  to  take  effect  and  oper- 
ate as  a  transfer  of  the  title  upon,  and  only  upon,  the 
happening  of  the  donor's  death.  Between  the  time  when 
the  gift  is  made  and  the  article  donated  is  delivered,  and 
the  time  when  the  donor  dies,  the  donation  is  wholly 
inchoate  and  conditional;  the  proper^  remains  in  the 
donor,  awaiting  the  time  of  his  death,  and  passes  to  the 
donee  when  the  death,  in  anticipation  of  which  the  gift 
was  made,  happens,  unless  the  donation  has  in  the  mean 
time  been  revoked  by  the  donor;  the  donee  thus  becomes 
a  trustee  for  the  donor,  with  respect  to  the  article  deliv- 
ered into  his  possession,  until  the  gift  is  made  perfect  by 
the  donor's  death.  The  gift  must  be  absolute,  with  the 
exception  of  the  condition  inherent  in  its  nature  depend- 
ing upon  the  donor's  death,  as  above  described,  and  a  de- 
livery of  the  article  donated  is  a  necessary  element;  but  it 
is  subject  to  revocation  by  the  act  of  the  donor  prior  to 
death,  and  is  completely  revoked  by  the  donor's  recovery 
from  the  sickness  or  escape  from  the  danger  in  view  of 
which  it  was  made.*    Such  a  donation  may  be  made  by 

>  Since  the  whole  doctrine  is  avow-  fit  ■nspicionem;  onm  qnis  ita  donat 

edly  borrowed  from  the  Roman  law,  nt»  li  quid  hnmanitns  ei  oontigisseti 

it  may  be  nsefnl  to  give  the  definition  haberet  ie  qui  aocipit;  sin  antem  saper- 

contained  in  the  Institntea:  "  Mortis  vixisset  is  qui  donavit^  reciperet,  vel  si 

eausa  donatio  esi^  qam  propter  mortis  earn  donationis  posnitnisse^  aat  prior 
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m  donor  who  anticipates  his  speedy  death  because  he  is 

suffering  at  the  time  under  an  attack  of  severe  illness 

decMMiit  »  eoi  donatam  lit"  **A  ▼.  Burrow,  1  Vas.  546;  Tate  t.  Hil- 
dcnatUm  morlif  eatim  ii  that  which  ia  bert»  2  Vet.  Ill,  120;  Gardner  v.  Par- 
made  in  ezpectation  of  death;  as  when  ker,  3  Madd.  18i;  Snellffroye  ▼.  Baily, 
anjtfaiiig  is  so  given  that  if  any  fatal  S  Atk.  214;  Dnffield  T.Slwes,  1  Sim. 
aceident  befaUa  the  donor,  the  person  ft  St  239;  1  Bligh,  N.  &,  497,  627; 
to  whom  it  is  given  shall  have  it  as  his  Powell  t.  Uellioar,  26  Beav.  261;  Cos- 
efwn;  bat  if  the  donor  shoold  sarrire,  nahan  t.  Grioe,  16  Moore  P.  C.  O.  215; 
er  if  he  should  repent  of  having  made  Bontts  v,  Ellis,  4  De  Gex.  M.  k  6.  249; 
the  giftk  or  if  the  person  to  whom  it  Mitchell  ▼.  Smith,  4  De  Oez,  J.  ft  S. 
has  Men  given  should  die  before  the  422;  Hewitt  y.  Kaye,  L.  R.  6  Bq.  198; 
donor,  then  the  donor  shall  receive  In  re  Beak's  Estate,  L.  R.  13  Eq.  489; 
back  thetfaing  given":  Jttst.  Inst,  lib.  Moore  v.  Moore,  L.  R.  18  Eq.  474; 
2,  tit  7,  sec.  1;  Sandars's  Inst  218.  Rollsv.  Pearce,L.R.5Ch.Div.730;Ia 
The  Cdifomia  Civil  Code  thus  defines  re  Mead,  L.  R.  15  Ch.  Div.  651;  Robin- 
it:  '*8ee.  1149:  A  sift  in  view  of  death  son  v.  Ring,  72  Me.  140;  89  Am.  Rep. 
is  one  which  ia  made  in  contemplation,  308; Walter  v.  Ford,  74  Mo.  195;  41  Am. 
fear,  or  peril  of  death,  and  with  intent  Rep.  312;  West  v.  Gavins,  74  Ind.  266; 
that  it  sh^  take  effect  only  in  case  of  Pierce  v.  Boston  Sav.  Bank,  129  Mass. 
the  death  of  the  giver."  "Sec  1151:  425;  37  Am.  Rep.  371;  Turner  v.  Esta- 
A  gift  in  view  of  death  may  be  re*  brook,  129  Mass.  425;  37  Am.  Rep.  371; 
voked  by  the  ^ver  at  any  time,  and  is  Conser  v.  Snowden,  54  Md.  175;  39 
revoked  by  his  recovery  from  the  ill-  Am.  Rep.  3G8;  Estate  of  Barclay,  11 
nesi^  or  escape  from  the  peril,  under  Phila.  123;  Brooks  v.  Brooks,  12  S.  C. 
the  prcsepce  of  which  it  was  made,  or  422;  Darland  v.  Taylor,  52  Iowa,  503; 
by  me  occurrence  of  any  event  which  85  Am.  Rep.  285;  Conklin  v.  Conklin, 
vosld  operate  as  a  revocation  of  a  will  20  Hun,  278;  Sheedy  v.  Roach,  124 
Bade  at  the  same  time."  In  Edwards  Mass.  472;  26  Am.  Rep.  680;  McCarty 
▼.  Joom,  1  Mylne  ft  0.  226,  235,  Lord  v.  Keaman,  86  III.  291;  Kilby  v.  God- 
Gotteaham  aaid:  "A  party  making*  win,  2  Del.  Ch.  61;  Trorlioht  v.  Wei- 
domHo  moriU  eaaua  does  not  |Murt  with  lenecker,  1  Mo.  App.  482;  McGrath  v. 
the  whole  interest,  save  only  in  a  oer-  Reyn<dds,  116  Mass.  566;  Clough  v. 
tain  event;  and  it  is  of  the  essence  of  Clough,  117  Mass.  83;  Carr  v.  Sillo- 
■oehagift  that  it  shall  not  otherwise  way.  111  Mass.  24;  Ellis  v.  Secor,  31 
take  effect  A  donatio  mortia  eauMa  Mich.  185;  18  Am.  Rep.  178;  Stevens 
l«ves  the  ukoU  title  in  the  donor,  un*  v.  Stevens,  5  Thomp.  ft  C.  87;  Fiero 
kn  the  event  occurs  which  is  to  di-  v.  Fiero^  6  Thomp.  ft  0.  151;  Case  v. 
▼est  him."  To  the  same  effect  is  Stan-  Dennison,  9  R.  L  88;  11  Am.  Rep.  222; 
iland  v.  Willott»  3  Macn.  ft  G.  664,  Tillinghast  v.  Wheaton,  8  R.  t  536; 
674-677,  680,  per  Lord  Truro,  who  5  Am.  Rep.  621;  94  Am.  Dec.  126; 
oondudas  his  discussion  as  follows:  "I  Smith  v.  Doreey,  88  Ind.  451;  10  Am. 
therefore  feel  bound  to  declare  that  Rep.  118;  Baker  v.  Williams,  84  Ind. 
the  original  transaction  constituted  a  547;  Rockwood  v.  Wiggin,  16  Gray, 
tootiomortftctifiM,  and  that  the  shares  402;  Hatch  v.  Atkinson,  56  Me.  324; 
(given)  after  the  plaintiff's  (donor's)  96  Am.  Dec  464;  Southerland  v.  South- 
recovery  from  the  illneas  during  which  erland's  AdmV,  5  Bush,  591 ;  Prickett 
the  gift  was  made  were  held  by  the  v.  Prickett*s  Adm're,  20  N.  J.  Eq.  478; 
defendant  (donee)  as  a  trustee  for  the  Dole  v.  Lincoln,  31  Me.  422;  Borne- 
pUintiff.*  man  v.  Sidlinger,  15  Me.  429;  33  Am. 
On  the  general  nature  and  essentials  Dec.  626;  Weston  v.  Hight,  17  Me. 
ef  gifts  causa  moiiia,  and  as  illustra-  287,  290;  35  Am.  Dec  250;  HoUey  v. 
tioos  of  the  text,  see  Ward  v.  Tur-  Adams,  16  Vt  206,  210,  212;  42  Am. 
tier,  2  Yea.  Sr.  431;  1  Lead.  Cas.  Eq.,  Dec  608;  Smith  v.  Kittridge,  21  Vt 
4th  Am.  ed.,  1205,  1219-1229,  123&-  238,  245;  Meach  v.  Meach,  24  Vt  591; 
1251;  Hedges  v.  Hedges,  Prec.  Ch.  Parish  v.  Stone,  14  Pick.  198,  203, 
269;  Jcmee  v.  Selby,  Prec  Ch.  300;  204;  25  Am.  Dec  378;  Grover  v.  Gro- 
Miller  v.  Miller,  S  P.  Wms.  356;  Law-  ver,  24  Pick.  261;  35  Am.  Dec  319; 
son  V.  Lawson,  1  P.  Wms.  441;  Blouut  Sessions  v.  Moeeley,  4  Cuah.  87;  Batea 
»£«.  Job.  — IM 
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which  he  supposes  to  be  his  last,  or  because  he  is  ex- 
posed, or  expects  soon  to  be  exposed,  to  some  great  and 
unusual  peril  of  his  life;  as  by  a  soldier  soon  before  en- 
tering into  battle,  or  by  a  person  immediately  before 
undergoing  a  dangerous  surgical  operation.  If  a  gift  is 
actually  made  by  the  donor  during  his  last  sickness,  or 
under  any  other  circumstances  which  would  naturally 
impress  him  with  an  expectation  of  speedy  death,  it  will 
be  presumed  to  be  a  donation  causa  mortis,  although  the 
donor  does  not,  in  express  terms,  declare  it  to  be  such.^ 
Although  courts  do  not  lean  against  gifts  causa  mortis, 
yet  the  evidence  to  establish  them  should  be  clear  and 
unequivocal,  and  will  be  closely  scrutinized.  The  burden 
of  proof  lies  on  the  donee.* 

§  1147.    Is  not  Testamentary.  —  A  gift  causa  mxirtis  is 
not  a  testamentary  act;  if  it  becomes  absolute,  the  title  of 

V.  Kempton,  7  ^^^7*  382;  Grattan  t.  clearly  correct.     If  inch  gifts  wero 

Appleton,  3  Story,  756,  763;  Raymond  Talid  as  donations  cauaa  mortts,  on  the 

V.   Sellick,  10  Conn.  480;  Harris  ▼.  same  ground  gifts  made  at  any  timo 

Clark,  2  Barb,  94,  96;  3K.  T.  93;  Del-  bv  persons  having  a  chronic  cusease, 

motte  V.  Taylor,  1  Redf.  417;  Ogilvie  althongh   in   no   immediate   danger, 

▼.  Offilvie,  1  Bradf.  356;  Westerlo  t.  would  be  equally  good,  because  their 

De    Witt,    35  Barb.    215;    Wells  v.  lives  are  more  likely  to  be  shortened 

Tucker,   3    Binn.    366;    Nicholas  v.  than  those  of  persons  in  health. 
Adams,  2  Whart.  17;  Hebb  v.  Hebb,        ^  Lawson  v.  Lawson,  1  P.  Wms.  441; 

6  Gill,  506;  Bradley  ▼.  Hunt,  5  Gill  Cal.  Civ.  Code,  sec  1150.  It  is  never 
ft  J.  54;  23  Am.  Dec.  597;  Pennington  necessary  that  the  donor  should  ez- 
V.  Gittings,  2  Gill  ft  J.  208;  Miller  v.  pressly  say  that  the  gift  is  to  be  con- 
Jeffress,  4  Gratt.  472;  Chevallier  v.  ditional  on  his  death;  this  fact  may 
Wilson,  1  Tex.  161;  [Basket  v.  Has-  be  inferred  from  the  circumstances: 
sell,  107  U.  S.  602;  Emery  v.  Qough,  Gardner  v.  Parker,  3  Madd.  184,  185; 
63  N.  H.  552;  56  Am.  Rep.  543;  Sea-  Tate  v.  Leithead,  Kay,  658;  Ogilvie  v. 
bright  V.  Seabright,  28  W.  Va.  412.1  OgUvie,  1  Bradf.  356.     [Seabright  ▼. 

With  regard  to  the  nature  of  the  Seabright,  28  W.  Va.  412,  475.] 
peril,  it  has  been  held  that  a  gift  made        '  Cosnahan  v.  Grice,  15  Moore  P. 

by  a  soldier  in  time  of  war,  not  upon  C.  C.  215;  Ellis  v.  Secor,   31   Mich, 

eve  of  battle  or  in  anticipation  of  any  185;  18  Am.  Rep.  178;  Delmotte  ▼. 

immediate  danger,  but  in  anticipation  Taylor,  1  Redf.  417;  Westerlo  v.  De 

of  the  general  peril  incident  to  his  oc-  Witt,  35  Barb.  215;  Conklin  v.  Conk- 

oupation,  might  be  a  valid  ffift  causa  lin,  20  Hun,  278;  Sheedy  v.  Roach, 

mortis:  Baker  v.  Williams,  34lQd.  547;  124  Mass.   472;    26    Am.   Rep.   680; 

Gass  V.  Simpson,  4  Cold.  288;  and  see  Rockwood  v.  Wiggin,  16  Gray,  402; 

Smith  V.  Dorsey,  38  Ind.  451;  10  Am.  Rhodes  v.  Childs,  Si  Pa.  St.  18;  Dean 

Rep.  118.    The  contrary  is  decided  in  v.  Dean's  Estate,  43  Vt.  337;  Hatch 

Irish  V.  Nutting,  47  Barb.  370;  Dex-  v.  Atkinson.  56  Me.  324;  96  Am.  Dec 

heimer  v.  Gautier,  5  Rob.  (K.  T.)216;  464;  First  Nat.  Bank  v.  Balcom,  85 

Gourley  v.  Linsenbigler,  51  Pa.   St.  Conn.    351;    Prickett    v.    Prickett*s 

345;   [and  compare  Parcher  v.   Sav-  Adm'rs,  20  N.  J.  £q  478;  [Seabright 

ings  Institution,  78  Me.  470.]    In  my  v.  Seabright,  28  W.  Va.  412.] 
opinion,   these   latter    decisions    are 
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the  donee  is  deriyed  directly  from  the  donor  in  his  life* 
time,  and  not  from  or  through  his  executors  or  adminis- 
trators.^ For  this  reason,  if  a  person  intends  to  make  a 
testamentary  gift,  which  for  any  reason  is  ineffectual,  it 
cannot  be  supported  as  a  donation  causa  mortis;^  nor  can 
an  imperfect  gift  inter  vivos  be  sustained  as  a  valid  dona* 
tion  causa  mortis,*  It  partakes,  however,  so  much  of  the 
nature  of  a  testamentary  bequest  that  it  is  liable  for  the 
debts  of  the  testator  in  case  of  a  deficiency  of  assets/  A 
valid  gift  may  be  made  to  any  person,  to  the  wife  of  the 
donor/  or  to  one  standing  in  fiduciary  or  confidential  re- 
lations to  him,*  as  well  as  to  all  others. 

'  Wird  T.  Tamer,  2  Vei.  Sr.  431;  non,  by  enforcing  the  obligation  aooord- 

Grsttaa  ▼.   Appleton,  3  Story,  755;  ins  to  iti  terms,  will  not  laffioe.     A 

[Emery  t.  Clongh,  63  N.  H.  552;  56  dmiyery,  in  terma,  which  confers  upon 

Am.  Rep.  543.]  the  donee  power  to  control  the  fnnd 

'MitdiellT.  4inith,4DeGez,  J.  AS.  only  after  the  death  of  the  donor, 

422;  MoOrath  t.  Reynolda,  116  Mass,  when  by  the  instrument  itself  it  is 

666;  [Tlr«nbolmy.  Morgan,  28  S.  0. 268.  presently  payable,  is  testamentary  in 

InBasketT.Hassell,  107  U.  8.602,  the  character,   and  not  good  as  a  gift." 

donor  delirered  to  the  donee  a  certifi-  Compare  Williams  ▼.  Guile,  117  N.  Y. 

eate  of  deposit  with  the  following  in-  343,  where  it  was  held  that  the  inser- 

dorstment:   "  Pay  to  Martin  Basket,  tion  of  a  power  of  rerocation  by  the 

of  Henderson,  Ky.;  no  one  else;  then  donor,  in  an  assignment  of  a  policy  of 

not  tiU  my  death.    My  life  seems  to  insurance,  did  not  render  the  assign* 

be  meertain.      I  may  live  through  ment  invalid  as  a  gift  eausa  mortis, 

this  spelL    Then  I  will  attend  to  it  although  the  evidence  showed  that  the 

myaeli.''    The  donor  afterwards  died,  instrument  was  not  to  take  effect  in 

Held,  not  a  valid  gift.     The  court  say,  fnresenti  at  alL     It  is  said  (p.  348): 

through  Matthews,  J.,  at  page  609:  "No  present  possession  or  dominion 

"AdonaOo  eauaa  mortis  must  be  com-  did  or  could  pass  to  the  donee;  .... 

pletely  executed,  precisely  as  required  but  there  was  safficient  in  the  case  as 

m  the  case  of  a  gift  inter  vivos,  subject  made  to  establish  a  gift  causa  mortis.** 

to  be  divested  by  the  happening  of  any  It  is  difficult  to  resist  the  impression 

of  the  conditions  subsequent;  that  is,  that  the  language  last  quoted  indicates 

npon  actnal  revocation  by  the  donor,  a  wrong  conception  of  the  nature  of 

or  by  the  donor  surviving  the  appre-  gifts  causa  mortis.] 

bended  peril,  or  outliving  the  donee,  *  Edwards  v.  Jones,  1  Mylne  ft  0. 

or  by  the  oconrrence  of  a  deficiency  of  226;  Kilby  v.  Godwin,  2  Del.  Ch.  61. 

amets  necessary  to  pay  the  debts  of  [See,  however,  Williams  v.  Guile,  117 

the  deceased  donor,    lliese  conditions  N.  T.  343.] 

are  the  only  qualifications  that  dis-  *  Tate  v.  Leithead,  Kay,  658;  Smith 

tiaguiah  gins  mortis  causa  and  inter  v.  Casen,  cited  1  P.  Wms.  406;  Borne- 

inot.    On  the  other  hand,  if  the  gift  man  v.  Sidlinger,  15  Me.  429;  33  Am. 

does  not  take  effect  as  an  executed  and  Dec.   626;  House  v.  Grant,  4  Lans. 

complete  transfer  to  the  donee  of  pos-  296. 

session  and  title,  either  legal  or  equi-  ^  Boutts  v.  Ellis,  4  De  Gex,  M.  ft  G. 

table,  during  the  life  of  the  donor,  it  249. 

ii  a  testamentary  disposition,  good  '  In  such  case  the  evidence  must  be 

enly  if  made  and  proved  as  a  will."  most  unequivocal:  Thompson  v.  Hef* 

Page  614:  "A  delivery  which  does  not  fernan,  4  Dm.  ft  War.  285  (to. donor  *s 

eoafer  upon  the  donee   the  present  spiritual  adviser);  Walsh  v.  Studdart^ 

fight  to  reduce  the  fnnd  into  posses-  4  Dru.  ft  War.  159  (to  his  attorney). 
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§  1148.  The  Subject-matter  of  a  VaUd  Oift. — All  lands 
of  personal  property,  using  the  word  in  its  broad,  mer- 
cantile sense,  as  equivalent  to  assets,  which  are  eapahle  of 
manual  delivery,  and  of  which  the  title,  either  legal  or 
equitable^  can  be  transferred  by  delivery,  may  be  the  sub- 
ject-matter of  a  valid  donation  cauaa  mortis.  That  all  ac- 
tual chattels,  including  money,  either  coin  or  bank  notes, 
may  be  donated,  has  never  been  questioned.  Whatever 
doubt  may  have  once  been  entertained,  the  rule  is  now 
well  established  that  all  things  in  action  which  consist  of 
the  promises  or  undertakings  of  third  persons,  not  the 
donor  himself,  of  which  the  legal  or  equitable  title  can 
pass  by  delivery,  may  be  the  subjects  of  a  valid  gift,  in- 
eluding  promissory  notes,  bills  of  exchange,  checks,  bonds, 
mortgages,  savings-bank  pass-books,  certificates  of  deposit, 
policies  of  insurance,  and  the  like;  and  it  is  settled  by  the 
recent  cases  that  a  valid  donation  of  negotiable  instru- 
ments may  thus  be  made  without  indorsement.^    Debts 

'The  following  oases  will  famish  32S;  Gronrley  t.  Linsenbigler,  61  Pa. 

fllnstraiions  of  tbs  y&riotts  kinds  of  St.  343;  Jones  ▼.  Deyer,  16  Ala.  221. 

artioles»  thin^  in  action,  etc.,  with  Ufdndor»ed  bUit  or  notes:  In  re  Mead, 

respect  of  which  gifts  have  been  sns-  L.  R.  15  Cb.  Div.  661;  Veal  t.  Veal, 

tained:    ChoUUU   and  moneys  whether  27  Bear.  303;    Rankin  ▼.  Wegnelin, 

cokk  or  hilU:  Ward  v.  Turner,  2  Ves.  cited  27  Beav.   308,   800;    Bates   ▼. 

8r.  431;  Shanley  v.  Harvey,  2  Eden,  Kempton,  7  Gray,  382;  Chase  ▼.  Red- 

126;  MUler  v.  Miller,  3  F.  Wms.  356;  dins,    13  Gray,  418,  420;  [Drake  v. 

Drnry  ▼.  Smith,  1  P.  Wms.  404;  Bunn  Heiken,  61   Gal.   346;  44    Am.  Rep. 

T.  Markham,  7  Tannt.  224;  Kilby  v.  653.]    CerUdecUea  <^f  dfwmL'  Moore  v. 

Godwin,  2  Del.  Ch.  61;  Baker  v.  Wil-  Moore,  L.  R.  18  Eq.  474  (a  •'deposit 

Itama,  84  Ind.  547;    Dean  v.  Dean's  note  "  which  seems  to  be  snbstantially 

Estate,  43  Vt.  337;  ESstate  of  Barclay,  the  same  as  our  certificate  of  deposit); 

11   Fhila.    123;    and  see  Coleman  v.  Amis  ▼.  Witt,  33  Beav.  619  (same); 

Parker,    114   Mass.   30.      Pronustory  Brooks  v.  Brooks,  12  S.  C.  422;  Wes- 

iMXes   qf  third   perMtu:    Stevens    v.  terlo  v.  De  Witt,  36  N.  Y.  340;  93  Am. 

Stevens,  6  Thomp.  &  C.  87;  Bedell  ▼.  Dec.  617;  [Duffin  v.  Duffin,  L.  R.  44 

Garll,  33  N.  Y.  681;  House  v.  Grant,  Ch.  Div.  76;  and  see  Basket  v.  Has- 

4  Lans.  296;  Coutant  v.  Schuyler,  1  sell,  107  U.  a  602;  cuite,  note  to  §1147.] 

Paige,  316;  Craig  v.  Craig,  3  Barb.  BoruU,  or  bonds  and  mortgagea:  Duf- 

Ch.  76,  117;  Southerlaud  v.  Souther-  field  v.  Blwes,  1  Bligh,  K.  S.,  497,  627, 

land's  AdmV,  5  Bush,  591;  Ashbrook  642;  Gardner  v.  Parker,  3  Madd.  184; 

T.  Ryon's  AdmV,  2  Bush,  228;  92  Am.  Hurst  v.  Beach,  6  Madd.  85) ;  Claver- 

Dec.  481;  Turpin  v.  Thompson,  2  Met.  ing  v.  Yorke,  2  Co)L  C.  C.  363,  note; 

(Ky.)  420;  Bomeman  v.  Sidlinger,   15  In  re  Patterson,   10  Jur.,  N.  S.,  578; 

Me.  429;  33  Am.  Dec.  62ii;  Caldwell  Snellgrove  v.  Baily,  3  Atk.  214;  and 

T.  Renfrew,  33  Vt.   213;  Grover  v.  see  Conklln  v.  Conklin,  20  Hun,  278; 

Grover,  24  Pick.  261;  86  Am.   Deo.  Hatch  v.  Atkinson,  56  Me.  824;   96 

819;  Sessions  v.  Moseley,  4  Cush.  87;  Am.  Dec.  464;  Lee's  Ez'r  ▼.  Boak,  11 

Chase  V.  Redding,  13  Gray,  418;  Brown  Gratt.  182;  Bradley  v.  Hunt,  6  Gill  St, 

f.  Brown,  18  Conn.  410;  46  Am.  Deo.  J.  64;  28  Am.  Dec.  697;  Pennington 
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due  from  the  donee  himself  may  be  donated,  either  by 
giving  back  to  him  the  written  evidence  of  debt,  or  by 
canceling  or  destroying  the  same,  or  by  delivering  a  re- 
ceipt' Things  in  action,  on  the  other  hand,  in  which 
the  donor  himself  is  the  debtor  party,  cannot  be  the  sub- 
ject-matter of  a  valid  gift.  The  reason  is,  that,  whatever 
be  their  form,  these  gifts  would  amount  to  nothing  more 
iban  the  donor's  own  naked  executory  promise  to  pay  at 
some  further  day,  without  any  consideration  to  support 
it;  and  such  a  voluntary  promise  cannot  be  enforced 
against  the  donor  nor  against  his  executors  or  adminis- 
trators.' 

V.  Gittiiigs,  2  GiU  ft  J.  208;  [Kiff  ▼.  this  ooontry,  with  respaei  to  th«  title 

Wearer,  94  N.  C.  274;  55  Am.  Rep.  of  the  aaeignee  before  transfer  is  made 

601;   Henacfael  ▼.   Manrer,   69   Wis.  on  the  company *s  books,  there  seems 

576;  2  Am.  Stb  Rep.  757.]    Savmgs-  to  be  no  reason  why  a  eertificate  of 

hank  paaB-booka:  Sheedy  ▼.  Roach,  124  stock  may  not  be  the  sobject  of  a 

Mus.  472;  26  Am.  Deo.  680;  Pierce  validflrift,— certainly  if  it  has  been  in- 

▼.  Boston  Sav.  Bank,  129  Mass.  425;  dorsea  in  blank;  bat  in  my  opinion, 

S7  Am.   Rep.   371;  Turner  v.  Eat*-  such    indorsement'  is  not  necessary, 

brook,  129  Mass.  425;  37  Am.  Rep.  371 ;  Thinaa  in  action  in  generoL'  See  also 

Vaadermark  ▼.  Vandermark,  55  How.  Ellis  ▼.  Seeor,  31  Mich.  185;  18  Am. 

Pr.  40S;  Tillinghaat  ▼.  Wbeaton,   8  Rep.  178;  Wing  y.  Merchant,'  57  Me. 

R.  L  538;  5  Am.  Rep.  621;  94  Am.  383;  Reed  t.  Spanlding,   42  N.   H. 

Dec  126;  Case  v.  Dennison,  9  R.  I.  83;  1 14;  Champney  ▼.  Blanchard,  39  N.  Y. 

11  Am.  Rep.  222;  Dean  ▼.  Dean's  Bs-  HI;  Waring  v.  Edmonds,  11  Md.  424; 

tate,  43  Vt.  337;  Camp's  Appeal,  36  Phipps  v.  Hope,  16  Ohio  St.  586;  Con- 

Oonn.  88;  4  Am.  Rep.  39;  Penfield  ▼.  nor  ▼.  Trawick's  Adm'r,  37  Ala.  289, 

Ihayer,  2  E.  D.  Smith,  305;  [Provi-  295;  79  Am.  Deo.  58.     It  may  be  re- 

denoe  Inst,   for  Savings  t.  Taft,   14  marked  that»  with  regard  to  what  may 

IL  L   502;    Ridden  ▼.   Thrall,    125  be  given,  the  mlea  concerning  the  sn^ 

N.  T.   572;  21  Am.    St    Rep.   758;]  ject-matter  of  gifts  eotwa  moria  and  of 

bnt  see  Ashbrook  t.  Ryon*s  AdmV,  gifts  inter  vivoa  are  the  same. 

2  Bosh,  228;  92  Am.  Dec.  481  (pass-  '  Moore  v.  Darton,  4  De  Q«x  ft  8. 

book  of  a  bank);  [also  Walsh's  Ap-  517  (giving  a  receipt);  Darland  v.  Tay- 

{MBsl,    122  Pa.   St.    177;   9   Am.    St.  lor,  52  Iowa,  b04;  35  Am.  Rep.  285 

Rep.  83.]      Cheek  of  a  thtTrd  person:  (destroying  notes  of  the  donee);  Lee's 

Bontts  ▼.  Ellis,  4  De  Gez,  M.  &  G.  Ez'r  v.  Boak,  11  Gratt  182. 

1?49;  [Clement  v.  Cheeseman,  37  Ch.  '  This    rule    has    been    universally 

Div.  631  (unindorsed).]    Policif  qf  in'  recognised  and   applied    to  different 

wronee.*  Witt  V.  Amis,  1  Best  ft  S.  109;  forms  of  promise.     The  donor'g  own 

[WiUianu  ▼.  Gnile,  il7  N.  Y,  343.]  promissory   note  cannot   constitnte  a 

Sfoefc  (if  eorjporaUons:   It  is  held  in  valid  gift:  West  v.  Cavins,  74  IndL 

England  that  sharaa  of  stock  are  not  265;  flint  v.  Pattee,  83  N.  H.  520;  66 

espable  of  being  the  sabject-matter  of  Am.   Deo.   742;   Copp  v.   Sawyer,   6 

a  Tslid  donation,  because  no  title  can  K.  H.  386;  Smith  v.  ^ttridge,  21  Vt. 

bs  trsnaferred  by  delivery;  no  title  238;  Holley  v.  Adams,  16  V^.  206;  42 

«sn  pass  except  by  transfer  on  the  Am.  Dec.  508;  Raymond  v.  Sellick,  10 

company's  own  books:  Moore  V.  Moore,  Conn.  480;  Qrynies  v.  Hone,  49  N.  T. 

L  &  IS  Eq.  474;  Ward^v.  Turner,  2  17;  10  Am.   Rep.   313;  Whitaker  v. 

Vm,  Sr.  431;  [and  see  Baltimore  Re-  Whitaker,  62  N.  Y.  368;  11  Am.  Rep. 

tort  et&  Co.  V.  Mali,  66  Md.  93;  67  711;  Johnson  v.  Spie^  5  Hun,  468; 

Am.  Rep.  304.]     Under  the  law  of  Kenistons  t.   Sceva^  64   N.    H.   24; 
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g  1149.  Delivery.  —  It  is  essential  to  the  validity  of  a 
donation  that  the  thing  given  be  delivered  to  the  donee 
or  to  his  use.  Without  a  delivery  the  transaction  would 
only  amount  to  a  promise  to  give,  which,  being  without 
consideration,  would  be  a  nullity.  The  intention  to  give 
must  be  accompanied  by  a  delivery,  and  the  delivery 
must  be  made  with  an  intention  to  give.  The  practical 
question  therefore  is,  What  is  a  sufficient  delivery?*    The 

Brown  t.  Moore,  3  Hoad,  671.  The  tention  thereby  of  divesting  the  donor 
donor's  wm  check:  For  the  same  rea-  of  all  control,  and  of  making  and  per- 
son the  donor's  own  check,  if  not  paid  fectin^  a  gift,  and  not  with  any  other 
before  his  death,  cannot  be  a  valid  intention.  [It  is  even  said  of  gifts 
gift:  In  re  Mead,  L.  R.  16  Ch.  Div.  eauta  mortU  that  "although  the  deliv- 
651;  Hewitt  ▼.  Eaye,  K  R.  6  Eq.  198;  ery  may  hare  been  at  one  time  com- 
In  re  Beak's  Estate,  L.  R.  13  Eq.  489;  plete,  yet  this  will  not  be  sofficient^ 
Harris  y.  Clark,  3  N.  T.  93,  110;  51  unless  the  possession  be  constantly 
Am.  Dec  352;  Second  Nat.  Bank  v.  maintained  by  the  donee;  if  the  donor 
Williams,  13  Mich.  2&2;  McKenxie  ▼.  again  has  possession,  the  sift  becomes 
Downing,  25  Ga.  669;  see  Walter  ▼.  nugatory ' :  Hatch  ▼.  Atkinson,  56 
Ford,  74  Mo.  196;  41  Aul  Rep.  312;  Me.  324;  96  Am.  Dec.  464;  Dunbar  t. 
[Appeal  of  Waynesbuitt  College,  111  Dunbar,  80  Me.  152.]  I  add  a  brief 
Pa.  St.  130;  56  Am.  Rep.  252;]  but  abstract  of  some  of  the  more  reoent 
the  gift  may  be  operative  if  the  check  decisions,  which  will  illustrate,  better 
is  paid  before  the  donor's  death,  since  than  any  general  description,  the 
the  gift  is  then  in  reality  one  of  money  essential  elements  of  a  sufficient  do- 
merely;  and  the  same  is  true  if  acts  livery.  The  same  rules  concerning 
are  done  prior  to  the  donor's  death,  delivery  apply  alike  to  gifts  causa 
which  are  tantamount  to  payment;  mortis  and  to  gifts  inter  vivos.  A  lady 
e.  g.,  the  check  is  certified,  or  that  of  holding  several  notes  made  by  her 
a  third  person  is  substituted  in  its  grandson  destroyed  them  during  her 
place,  so  that  the  gift  is  no  longer  the  last  illness,  saying  that  she  did  not 
mere  voluntary  promise  of  the  donor:  want  him  to  pay  them;  held,  a  oom- 
Rolls  V.  Pearce,  L.  R.  5  Ch.  Div.  730;  plete  gift  causa  mortis,  and  the  do- 
Bromley  V.  Brunton,  L.  R.  6  Eq.  275;  nee's  acceptance  would  be  presumed: 
Boutts  V.  Ellis,  4  De  Gez,  M.  &  G.  Darland  v.  Taylor,  52  Iowa,  503;  35 
249;  Rhodes  v.  Childs,  64  Pa.  St.  18;  Am.  Rep.  285.  Delivery  of  a  savings- 
Trorlicht  v.  Weixenecker,  1  Mo.  App«  bank  pass-book,  accompanied  by  a 
482.  written    assi^ment    to    the    donee, 

A  deed  of  land  made  by  a  woman  creates  a  valid  gift  of  the  money  on 

in  expectation  of  death,  in  considera-  deposit:  Sheedy  v.   Roach,  124  Mass. 

tion   of    services   rendered    by    the  472;  26  Am.  Rep.  680;  and  a  delivery 

grantee,  was  held  not  to  be  a  donation  of  such  a  book  without  any  written 

causa  mortis,  but  an  absolute  irrevo-  assignment  is  also  sufficient:  Pierce  v. 

cable  conveyance  for  a  sufficient  con-  Boston  Savings  Bank,  129  Mass.  425; 

sideration,   which  would  not  be  set  37   Am.    Rep.    371;   [contra,  Walsh's 

aside  at  the  suit  of  the  grantor  upon  Appeal,  122  Pa.  St  177;  9  Am.  St. 

her  recovery  from  the  illness:    Mc-  Rep.  83.   Previous  and  continuing  pos- 

Cartr  v.  Keaman,  86  IlL  291.  session  of  such  a  book  by  the  donee, 

>  The  mere    fact  that  the  alleged  it  is  said,  does  not  dispense  with  tii* 

donee  acquires  possession  is  clearly  necessity  of  actuU  delivery:  Drew  v. 

insufficient;  in  order  to  establish  a  Hagerty,   81   Me.   231;    10  Am.   St. 

S'ft,  he  must  show  affirmatively  that  Rep.  256;  but  see  Providence  Insti- 

le  possession  or  custody  was  con-  tution  for  Savings  v.  Taft,  14  R.  I. 

ferred  upon  him  by  the  donor,  or  was  502,  where  the  contrary  ruling  is  made 

assented  to  by  the  donor  with  the  in-  in  the  case  of  a  gift  inter  vivosJ]    Ac- 
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delivery  may  be  made  directly  to  the  donee,  or  to  an 
agent  or  tmstee  on  his  behalf,  but  not  to  an  agent  for  the 

tnal  dftUTCTT  if  etMntial,  and  if  the  ohant»  67  Ma.  883;  Stevens  ▼.  Ste- 
deliTerj  will  not  complete  a  gift  hUer  yvdm,  5  Thomp.  ft  C.  87.  When  a  note 
ffiDOt,  it  will  not  create  a  gift  eauga  is  in  possession  of  a  tmstee,  the  cesttd 
■ortML  A  mother,  dnring  her  last  que  trtut  may  give  it  to  a  third  person 
sictawy  deliTered  bank  notes  and  without  an  actnal  delivery:  Sonther- 
ehattels  belonging  to  her  separate  land  ▼.  Southerluid's  Adm'r,  6  Bash, 
estate  toa  third  person  for  the  benefit  691.  In  the  following  easesthe  delivery 
<d  her  minor  children;  held,  a  valid  was  held  to  be  insufficient:  A  wife, 
gift  to  these  children:  Kilby  v.  Ood-  a  few  days  before  her  hosband's  death, 
win,  2  DeL  Ch.  61;  [and  see  Sour-  tooib  certain  bonds  of  his,  and  kept  con- 
wiae  ▼.  Clay  pool,  138  Pa.  St.  126.  J  tinnous  possession  thereof  nntu  after 
Money  having  been  deposited  in  a  his  death;  no  gift:  Conklin  ▼.  Conklin, 
savings  hank  by  the  donor  to  the  20  Han,  278.  A  third  person's  takincr 
credit  of  the  donee,  the  donor  delivered  the  key  of  a  trunk  from  its  usuu 
to  him  a  locked  box  containing  the  place,  putting  goods  into  the  trunk, 
bank  pass-book  of  such  deposit,  and  and  then  retaruing  the  key  to  its 
aeeompanied  the  deliTcry  with  words  former  place,  at  the  request  of  the 
of  donation;  held«  a  sufficient  delivery  owner  during  his  last  sickness,  who 
to  oonstitute  a  valid  gift  eauga  mcrtie^  accompanied  his  directions  by  the  ex* 
sithongfa  the  key  of  the  box  was  found  pression  of  a  desire  to  make  a  gift  of 
in  the  donor's  pocket-book  after  his  the  trunk  and  contents,  do  not  consti- 
death:  Vandermark  v.  Vanderniark,  tnte  a  valid  sift.  The  owner  does 
66  How.  Pr.  40S.  A  delivery  to  an  not  part  with  the  control  of  the  goods: 
s^t  or  trustee  for  the  donee,  snffi-  Coleman  ▼.  Parker,  Hi  Mass.  &.  A 
oent:  dough  ▼.  Clough,  117  Bfass.  83.  donor  delivered  to  the  donee  a  paper, 
A  deliTery  ia  no  more  essential  to  not  so  attested  as  to  be  a  will,  purport- 
gifts  aaua  morUe  than  to  all  other  ing  to  give  a  sum  of  money,  and  at 
gifts.  Things  in  action  are  transfer-  the  same  time  handed  him  two  savings- 
able  in  writing,  and  the  only  question  bank  books,  and  added  that  the  rest 
of  doubt  aa  to  the  requirement  of  de-  of  the  money  was  in  his  pantaloons* 
livery  is,  not  whether  the  securities  pocket,  turning  in  his  bed  and  looking 
most  be  delivered,  but  whether  the  towards  the  closet  in  which  they 
nemoraDdum  of  transfer  must  be  hunff,  and  that  the  owner  of  the  house 
delivered.  The  execution  and  deliTery  would  eive  it  to  the  donee;  held,  that 
of  a  written  assignment  of  securities  the  dififorent  acts  could  not  be  sepa- 
would  oonstitute  a  valid  gift:  Ellis  ▼.  rated,  tiie  transaction  must  be  treated 
Seoor,  31  Mich.  186;  18  Am.  Rep.  178.  as  one  intended  entire  gift,  and  the 
A  person,  in  expectation  of  death,  gave  delivery  was  insufficient  to  complete 
a  sealed  package  to  another,  inform*  it:  McGrath  ▼.  Revnolds,  116  Mass. 
ing  him  uiat  it  contained  money  and  666.  A  donor  verbally  gave  to  her 
savings-bank  books,  with  directions  husband,  during  her  last  sickness,  a 
what  was  to  be  done  with  the  prop-  note  which  was  then  in  a  drawer  in 
•rty.  On  the  donor's  death  the  pack-  the  house,  bat  doing  nothing  more  to 
•oe  was  found  to  contain  directions  perfect  the  sift;  insufficient:  Ste\'ens 
thit  the  balance,  after  payment  of  cer-  v.  Steyens,  6  Thomp.  k  C.  87;  [and 
tain  debta,  was  to  be  dirided  among  see  Wilcox  y.  Matteson,  63  Wis.  23; 
oertain  named  persons;  held,  a  valid  40  Aul  Rep.  764.]  A  woman,  during 
fpStcauKL  mortie  to  the  donee,  in  trust  her  last  sickness,  told  a  girl  who  lived 
tor  tiie  last-named  persons:  Turner  with  her  to  bring  her  bank-book, 
V.  Bstabrook,  129  Mass.  426;  37  Am.  which  being  done,  she  said,  "  Take 
Dec  371.  When  money  is  idready  in  that  and  keep  it,  and  look  it  up,"  and 
the  hands  of  the  donee,  a  delivery  of  the  girl  retained  the  book;  held,  no 
the  receipt  to  him  is  sufficient:  Champ-  eridence  of  an  intention  to  make  a. 
ney  t.  BUwchard,  39  N.  Y.  ill.  If  a  sift:  Fiero  ▼.  Fiero,  6  Thomp.  k  C. 
promiMory  note  is  already  in  the  pos-  161.  A  deliyerj  of  the  key  of  a 
sevioa  of  the  donee,  no  further  deliv-  trunk  containing  money  and  bonds  is 
ery  c^  it  !■  neoessary:  Wing  y*  Mer-  not  a  delivery  of  such  contents:  Hatch. 
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donor.  It  may  be  actual — a  manual  possession  of  the 
article  itself  by  the  donee  or  his  agent — or  constructiye. 
If  constructiye^  it  must  be  more  than  any  mere  words,  and 
more  than  any  mere  symbolic  act.  A  constructiye  deliv- 
ery must  be  something  which  completely  terminates  the 
donor's  custody  and  control  of  the  article  donated,  and 
which  places  it  wholly  under  the  donee's  power,  and 
enables  him  without  further  act  on  the  donor's  part  to 
reduce  it  to  his  own  manual  possession.  All  the  cases 
which  hold  a  constructive  delivery  to  be  good,  whatever  be 
their  special  circumstances,  will  be  found  to  conform  to 
this  criterion:  that  the  donor  parts  with  all  control  and 
power  of  exercising  dominion,  while  the  donee  obtains 
the  exclusive  power  of  taking  physical  possession  and  cus- 
tody of  the  article,  so  that  it  is  in  fact  placed  under  his 
sole  dominion.*    As  a  delivery  is  necessary,  it  follows,  as  a 

V.  Atkinson,  56  Me.  324;  96  Am.  Deo.  and  sufficient  delivery  may  be  made 

464;  and  see  also  Carr  V.  Silloway,  111  to  a  third  person  as  agent  for  the 

Mass.  24;  Case  v.  Dennison,  9  R.  I.  donee:  Drury  v.  Smith,  1  r,  Wms.  404; 

88;    11   Am.   Rep.   222;    Prickett  v.  Moore  v.  Darton,  4  De  Gez  &  S.  617; 

Prickett's  Adm'rs,  20  N.  J.  £q.  478;  Kemper  y.  Kemper's  AdmV,  1  Duvall, 

Oonser  ▼.  Snowden,  54  Md.   175;  39  401;  85  Am.  Dec.  &36;  Baker  v.  Wil- 

Am.  Rep.  368;  Robinson  v.  Ring,  72  liams,  34  Ind.  547;  [Sourwine  r.  Clay- 

Me.  140;  39  Am.  Rep.  308.  pool.   138  Pa.  St.  120;  Woodburn  v. 

>  The  leading  case  on  the  subject  of  Woodbnrn,  123  HI.  608.]   The  delivery 

delivery  im  Ward  ▼.  Turner,  2  Ves.  must  be  in  the  lifetime  of  the  donor; 

Sr.  431,   1   Load.  Gas.   £q.    1205,  in  a  delivery  to  a  third  person,  with  di* 

which  Lord  Hardwicke  discussed  the  rections  to  deliver  to  the  donee  after 

doctrine  on  principle  and  authority  in  the  donor's  death,  is  not  sufficient: 

a  most  exhaustive  manner.     See  also  Walter  ▼.  Ford,  74  Mo.  195;  41  Aig. 

Bunn  V.  Markham,  7  Taunt  224,  227;  Rep.  312;  sed  quaart,     [Savings  Bank 

Irons  V.  Smallpiece,  2  Bam.  &  Aid.  T.  Fogg,  82  Me.  538;  but  see  Emery 

651 ;  Thompson  v.  Heffernan,  4   Dru.  t.  Clough,  63  Me.  552,  555.]    The  gift 

k  War.  285;  Tate  v.  Hilbert,  2  Ves.  ma^  also  be  made  upon  trust,  and  the 

111,   120;  Reddel  v.  Dobree,  10  Sim.  delivery  to  a  trustee  on  behalf  of  the 

244;  Noble  v.  Smith,  2  Johns.  52;  8  donee  who  is  the  ultimate  beneficiary: 

Am.  Dec  399;  Harris  v.  Clark,  3  K.  Y.  Sheedy  v.  Roach,  124  Mass.  472;  26 

93;    51    Am.   Dec.    352;    Jackson  v.  Am.  Rep.  680;  Kilby  v.  Godwin,  2 

Twenty. third  St.  R'y,  88  N.  Y.  520;  Del.  Ch.61;  Trorlicht  v.  Weizenecker, 

Oraig  ▼.  Oraig,  3  Barb.  Ch.  76,  117;  1   Mo.  App.  482;  Clough  v.  Clough, 

Brinckerhoff  V.  Lawrence,  2  Sand.  Ch.  117   Mass.   83;  Turner  v.  Estabrook, 

400;  French  v.  Raymond,  39  Vt.  623;  129  Mass.  425;  37  Am.  Rep.  371. 
Dow  V.  Gk>uld  etc.  Min.  Co.»  31  CaL        With  regard  to  a  conatractive  de- 

629;  [Yancey  T.   Field,   85  Va.   756;  livery,  it  has  been  held  that  a  delivery 

Daniel  v.  Smith,  64  CaL  346;  Seabright  of  the  key  of  a  locked  receptacle  was 

T.  Seabright,  28  W.  Va.  412.]  a  sufficient  delivery  of  the  contents; 

A  delivery  to  an  agent  of  tiie  donor  thus  a  delivery  of  the  key  of  a  trunk 

if  not  sufficient:  Farquharson  ▼.  Cave,  was  held,  in  an  old  case,  to  be  a  good 

2  OolL  C.  C.  356, 367;  [but  see  Williams  delivery  of  the  trunk  and  its  contents: 

v.  Guile,  117  N.  Y.  343;]  but  %  valid  Jones  t.  Selby»  Preo.  Ch.  300;  a  de- 
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farther  requisite  to  a  valid  donation,  that  the  donee  must 
accept  it.  Such  acceptance*  however,  will  be  presumed 
when  the  gift  is  for  his  advantage,  in  the  absence  of  all 
eontrary  evidence.' 

§  1150.  Bevocation.  —  The  peculiar  element  of  the 
donation  causa  Tnortis,  which  distinguishes  it  from  the 
one  ifUer  vivos,  is  its  revocable  nature.  Although  it  be 
absolute  in  its  form,  and  although  the  thing  must  be  de* 
livered  to  the  donee,  yet  the  transaction  is  inchoate,  and 
the  property  remains  in  the  donor  until  his  death.  He 
may,  therefore,  at  any  time  prior  to  his  death,  revoke 
and  annul  the  gift  by  language  suflSciently  indicating 
sQch  intent.  If  the  donee  did  not,  therefore,  voluntarily 
surrender  up  possession  of  the  thing,  he  would  retain  it 
as  a  trustee  for  the  donor's  executors  or  administrators, 
who  could  recover  the  same,  or  its  value.*    The  donor's 

tiTciy  of  the  key  of  a  warehouse  ia  9  Ir.  Ch.  452-459;  and  the  supreme 

vliich    the    famitore    donated    was  conrt  of  Maine  has  expressly  decided 

kcbni  was  held  to  he  a  good  delivery  that  the  delivery  of  the  key  of  a  tmnk 

e(  i^  famitare:   Smith  v.  Smith,  2  in  which  money  and  bonds  were  locked 

Stnnfle,  955;  and  the  delivery  of  the  up  was  not  a  sufficient  oonstmotive 

ksj  of  a  locked  room  in  which  was  an  delivery  of  soch  contents:  Hatch  v. 

wiledLed  tmnk  containing  things  in  Atkinson,  56  Me.  324;  96  Am.  Dec 

adioD,  written  securities,  was  held  a  464. 

good  delivery  of  those  securities:  Pen-  *  De  LevilUun  v.  Evans,  39  OaL  120; 
iflld  V.  Thayer,  2  K  D.  Smith,  305;  Darland  v.  Taylor,  52  Iowa,  503; 
and  see  Vandermark  t.  Vandermark,  [Sonrwine  v.  Claypool,  138  Pa.  St. 
55  Sow.  Pr.  408;  Cooper  T.  Bnrr,  45  126  (donee  being  feme  covert,  law  ae- 
Btrh.  9;  Miller  v.  Jeffiress,  4  Gratt  oepts  the  gift  for  her).]  In  the  first 
473;  479.  Bot  this  rule  should  be  of  these  cases  the  court  held  that  both 
applied  with  the  most  careful  limita-  by  the  Roman  law  and  the  common 
tioB,  and  perhaps  it  may  be  regarded  law,  a  donation  is  not  valid  and  bind- 
as  doabtfu  unaer  the  light  of  recent  ing  unless  aooepted.  But  if  the  donee 
dseiaions.  At  all  events,  there  should  is  nU  Juru,  he  will  be  presumed  to 
he  the  clearest  evidence  of  the  donor's  have  accepted  the  donation,  when  it  is 
atention  to  make  the  gift»  and  some-  for  his  advantage,  unless  the  contrary 
tiling  more  than  the  mere  delivery  of  is  shown;  and  when  the  donee  is  non 
the  key.  Unless  the  donor  completely  etU  Juris,  if  the  gift  is  for  his  advan- 
^ests  himself  of  all  power  over  the  tage,  the  law  accepts  it  for  him,  and 
article,  if  he  retains  in  any  manner  no  proof  of  acceptance  is  necessary, 
eqf  custody  over  it»  or  exercises  any  The  theory  given  in  this  case  was  ap- 
aeti  of  dominion  over  it»  the  delivery  plied  to  a  deed  of  land,  but  the  same 
ef  a  key  will  not  be  a  sufficient  de-  doctrine  applies,  of  course,  to  gifts  of 
liveij  to  perfect  the  gift:  Powell  v.  all  kinda  In  the  second  case  cited, 
Helhcar,  26  Beav.  261;  Beddel  v.  an  acceptancewas  held  to  be  presumed. 
Mvee,  10  Sim.  244;  Farquharson  v.  *  Staniland  v.  Willott,  3  Macn.  A 
Cave^  2  ColL  C.  C.  356;  Trimmer  v.  O.  664;  and  see  Fiero  v.  Fiero,  5 
Daaliy,  25  L.  J.  Ch.  424;  Hawkins  v.  Thomp.  ft  0.  151;  Ellis  v.  Secor,  31 
Slewitt,  2  Esp.  663;  Maguire  v.  Dodd,  Mich.  185;  18  Am.  Rep.  178. 
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recovery  from  his  sickness,  or  his  escape  from  the  antici- 
pated peril  with  his  life,  also  operates  as  a  revocation^ 
and  the  donee  would  then  hold  the  article  as  a  trustee 
for  the  donor/  When  a  gift  causa  mortis  is  made  during 
sickness,  it  is  essential,  in  order  to  perfect  it  and  prevent 
a  revocation,  that  the  donor  should  die  of  the  very  same 
sickness  from  which  he  is  then  suffering,  and  that  there 
should  be  no  intervening  recovery  between  that  illnesa 
and  his  final  death;  and  it  seems  that  the  donee  must 
affirmatively  show  the  existence  of  all  these  facts.*  The 
gift  cannot,  it  seems,  be  revoked  by  the  donor's  will,  al- 
though it  may  be  satisfied  by  a  legacy  given  thereby.' 

§1151.  Equitable  Jurisdiction.  —  Since  a  donatioi> 
causa  mxyrtis  is  not  in  any  sense  a  testamentary  act,  and 
does  not  require  the  assent  or  interposition  of  the  execu-^ 
tor  or  administrator  to  perfect  the  donee's  title,  and  doe» 
not  belong  to  a  "succession"  or  ''administration,"  it  did 
not  come  within  the  jurisdiction  of  the  English  ecclesias* 
tical  courts.^  The  enforcement  of  the  gift  at  the  suit 
of  the  donee  undoubtedly  fell  within  the  jurisdiction  of 
courts  of  law;  but  since  the  gift  was  not  absolute,  but  waa 
always  subject  to  the  rights  of  the  donor's  creditors,  the 
remedy  conferred  by  this  jurisdiction  was  necessarily 
uncertain  and  incomplete;  under  some  circumstances,  it 
would  be  clearly  impossible  to  adjudicate  finally  upon  the 
claim  of  the  donee  until  there  had  been  a  general  ae* 

>  Ward  V.  Tamer,  2  Vm.  Sr.  431;  1  *  Jonas  t.  Selby,  Pmc  Ch.  300;. 
Lead.  Gas.  Bo.  1245;  Tate  ▼.  Hilbert,  Johnson  ▼.  Smith,  1  Yes.  Sr.  314;  but 
2Ves.  Ill;  4  Brown  Ch.  286;  Bunny,  the  California  Civil  Code  somewhat 
Markham,  7  Taont.  224;  and  see  the  modifies  this  mle.  "Sec  1152:  A  gift 
oases  cited  ante,  under  §  1146.  in  view  of  death  is  not  affected  by  a 

>  Conser  v.  Snowden,  64  Md«  175;  previous  will;  nor  by  a  sabseqaent 
89  Am.  Rep.  368.  [But  it  is  held  will,  unless  it  expresses  an  intentioa 
that  he  need  not   die  of  the   same  to  revoke  the  sift.** 

disease  of  which   he  was   apprehen-        *  Ward  v.  Turner,  2  Yes.  Sr.  431 ; 

sive;  as  where  a  gift  was  made  in  Miller  ▼.    Miller,   3    P.   Wms.    356; 

anticipation  of  a  surgical  operation,  Thomson  ▼.   Batty,   2  Strange,  777. 

which  was  successful,  but  before  the  Of  course,  I  refer  to  a  ''succession"  or 

donor  left  the  hospital  he  died  of  heart  "  administration  "  under  the  English 

disease,  from  which  he  was  also  suffer-  law,  and  not  to  administrations  as  en- 

ing  at  the  time  of  the  gift:  Bidden  v.  larged  by  the  statutes  in  many  of  oar 

Thrall,  125  N.  T.  672;  21  Am.  St  B«p.  ttataa. 
758.1 
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conn  ting  and  settlement  of  the  donor's  estate.  Indeed, 
there  were  tubstanUaUy  the  same  difficulties  in  the  way  of 
exercising  the  jarisdiction  at  law  over  these  gifts  which 
prevented  the  enforcement  of  general  legacies  by  legal 
actions.^  For  these  reasons  courts  of  equity  assumed  ju- 
risdiction over  the  enforcement  of  gifts  causa  mortis^  and 
the  grounds  of  this  jurisdiction  were  to  some  extent  the 
same  as  those  which  support  the  jurisdiction  over  legacies, 
and  oyer  administrations  generally.  This  jurisdiction, 
however,  unlike  that  over  legacies  and  administrations, 
never  became  exclusive;  it  was  always  merely  concurrent; 
it  was  based,  not  upon  any  equitable  right,  title,  or  interest 
of  the  donee  in  the  thing  donated,  but  solely  upon  the 
uncertainty,  incompleteness,  and  inadequacy  of  the  rem- 
edies which  courts  of  law  furnished  to  the  donee.  The 
jarisdictions  in  equity  and  at  law  were  exercised  concur- 
rently.' There  are,  however,  special  circumstances  in 
which  the  jurisdiction  of  equity  must  be  necessary  and 
exclusive,  since  the  right  and  interest  of  the  donee  in  the 
subject-matter  is  only  equitable,  —  is  not  a  legal  title  and 
'  ownership.  Where  bonds  due  to  the  donor,  or  bonds  and 
mortgages,  or  negotiable  instruments  payable  to  order, 
hut  unindorsed,  are  given  by  a  mere  verbal  donation, 
without  any  written  transfer,  although  delivered  into  the 
donee's  possession,  the  legal  title  to  such  securities  passes 
to  the  executors  or  administrators  of  the  donor  on  his 
death;  but  they  hold  this  legal  title  as  trustees  for  the 

^  Where  the  gift  had  been  reToked,  >  Dnffield  t.  Elwee,  1  Bligh,  N.  S., 

or  wae  not  complete,  the  donor  or  hie  497;  V^ard  ▼.  Tomer,  2  Vee.  Sr.  431; 

personal repreeentatiTeeooiiId,  without  Miller    t.   Miller,    3   P.   Wms.   356; 

any  difficafty,  recover  it  or  ite  value  in  Thomson  t.   Batty,  2  Strange,   777. 

an  action  at  law,  and  there  would  For  more  recent  English  illustrationa, 

then  be  no  reason  for  the  interpoeition  tee  Staniland  y,  WiUott,  3  Maon.  i 

of  equity.     Bnt  where  the  donee  sued  G.  664;  Bontts  t.  Ellis,  4  De  Gex,  M. 

at  law,  and  the  executor  or  adminia-  k  G.  249;   Mitchell  ▼.  Smith,  4  De 

trator  set  up  a  deficiency  of  assets,  it  Gex,  J.  As  S.  422;  Hewitt  ▼.  Kaye, 

would  be  yery  difficult  at  best  to  try  L.  R.  6  Eo.  193;  In  re  Beak's  Estate, 

that  issue  before  a  jury,  and  almost  L.  R.  13  jSq.  439;  Moore  v.  Moore, 

impossible  for  the  donee  to  prove  a  L.  R.  18  Eq.  474;  Rolls  v.  Pearce, 

sufficiency  of  aiMts  previous  to  an  ao»  L.  R.  5  Oh.  Div.  730;  In  re  Mead, 

eoanting.  L.  R.  16  Ch.  Div.  651. 
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donee,  who  can  enforce  his  equitable  title  only  in  a  court 
of  equity.  This  is  the  theory  on  which  verbal  gifts  of 
such  securities  were  supported.^  Whenever,  also,  a  gift  is 
made  to  one  person  upon  a  trust  in  favor  of  others,  there 
is  ample  ground  for  the  jurisdiction  of  equity  in  enfor- 
cing the  donation  on  behalf  of  these  beneficiaries.'  The 
same  jurisdiction  as  established  by  the  English  court  of 
chancery  should  exist  in  all  of  the  American  states  which 
have  adopted  the  full  equitable  jurisdiction  and  jurispru- 
dence, although  the  concurrent  jurisdiction  at  law  may 
be  more  frequently  exercised,  and  the  powers  of  the 
courts  of  probate  may  be  enlarged  by  statute.'  Practi- 
cally, the  equitable  jurisdiction  over  this  gift  is  exer- 
cised in  the  American  states  concurrently  with  that  at  law, 
and  that  of  the  probate  courts  in  the  regular  course  of 
administration.  Under  the  large  powers  given  by  statute 
to  these  courts  in  many  of  the  states,  the  claim  of  the 
donee,  like  that  of  an  ordinary  creditor,  may  be  presented 
and  determined,  either  on  a  special  application,  or  in  the 
final  settlement  of  the  estate  by  a  decree  of  the  probate 
court.*  While  the  equitable  jurisdiction  is  exercised  con-« 
currently  with  that  at  law,  substantially  as  in  England, 
in  some  states,  in  others  it  is  exercised  only  under  special 
circumstances,  where  the  remedy  at  law  on  the  particular 
facts  would  be  inadequate,  and  is  governed  by  considera- 

1  Duffield  ▼.  Elwes,  1  Blieh,  N.  8.,  principle    that  where  the   equitable 

497,  630,  634;  Staniland  ▼.  Willott,  3  jarisdiction  ha«  once  existed,  it  is  not 

Macn.  k  O.  664,  676,  676;  [Trenholm  destroyed,  nor  even  lessened,  because 

▼.  Morgan,  28  S.  C.  268;]  and  see  casef  other  oonrts  have  acquired  the  power 

concerning  anindorsed  notes  antef  nn«  of  granting  the  same  or  other  ade- 

der  S  1148.  quate  remedy,  either  by  their  own  ac» 

*  See  Trorlicht  ▼•  Weizenecker,  I  tion  or  by  statute,  in  the  absence  of 

Mo.  App.  482.  statutory  language  necessarily  restnct- 

*The  only  ground  for  denying  or  ire.    In    this  manner   the  equitable 

restricting^  the  equitable  jurisdiction  jurisdiction  has  been  practically  aban- 

is  the  principle  that  the  jurisdiction  doned  or  curtailed  in  many  instances, 

only  exists  where  there  is  not  an  ade-  in  direct  yiolation  of  this  well-settled 

quate  remedy  at  law.     In  applying  and  familiar  doctrine, 
tnis  doctrine,  it  cannot  be  denied  that        *  As   illustrations,  see    StoTens  ▼. 

Uie  courts  of  some  of  the  states  seem  Steyens,  6  Thomp.  kc,  87;  Estate  of 

to  hare  overlooked  or  to  have  ignored  Barclay,    11    Phila.    123;    WsJter  ▼. 

the  equally  dear   and   fundamental  Ford,  74  Mo.  196;  41  Am.  Rep.  81SL 
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tions  similar  to  those  which  regulate  the  equitable  juris- 
diction  oyer  administrations  in  general.  I  have  placed 
some  recent  examples,  by  way  of  iUustratioUi  in  the  foot- 
note.^ 


SECTION  IIL 

ADMINISTRATION  OF  KSTATBS. 

AKALTBia. 

1 1152.    Bqaitable  jarUdiotion  in  the  United  Statee. 
i  1 153.    The  lame;  fandamental  principle;  Rosenberg  ▼.  Frank. 
1 1154.    The  jnrifldietion  as  administered  in  the  several  states;  general  f4mtmi 
—The  states  alphabetically  arranged  in  foot-note. 

S 1152.    Equitable  Jurisdiction  in  the  United  States. 

—  The  grounds  upon  which  the  jurisdiction  of  the  Eng- 
lish court  of  chancery  over  the  subject  of  administrations 
was  originally  based  have  been  explained  in  the  pre- 
ceding section  concerning  legacies.'  I  have  already  de- 
scribed, in  a  very  general  manner,  the  extent  and  nature 
of  the  equitable  jurisdiction  over  the  same  matters  in 
the  various  states  of  this  country.'    Without  repeating 

I  AeAoM  at  law,  —In  a  few  of  these  Rep.  285;  Conklin  ▼.  Conklin,  20  Hnn, 

CUM  the  action  is  a^nst  the  dooee  278;  Sheedy  v.  Roach,  124  Mass.  472; 

to  reooTsr  the  thing  in  his  possession,  26  Am.  Rep.  680;  Kilby  ▼.  Qodwin,  2 

or  iti  Tslne.   In  some,  the  action  is  by  DeL  Ch.  61;  Trorlicht  ▼.  Weixenecker, 

the  donee  upon  the  note,  or  other  thing  I   Mo.  App.  482;  McGrath  ▼.   Rey- 

in  tction  donated,    to   recoTer   the  nolds,  Ho  Mass.  566;  Garr  ▼.  Sillo- 

imoimt  thereof  from  the  debtor  party,  way.  111  Mass.  24;  Smith  ▼.  Dorsey, 

b  the  remainderp  the  action  is  by  the  88  Ind.  451;  10  Am.  Rep.  118;  Baker 

dooso  to  enforce  the  gift:  Vandermark  ▼.  Williams,  34  Ind.  547;  Tillinshast 

T.  Vandermark,    55    How.    Pr.   408;  ▼.  Wheaton,  8  R.  I.  536;  5  Am.  Rep. 

Coleman  t.   Parker,   114  Mass.   30;  621;  94  Am.  Dee.  126;  Dean  ▼.  Deaifs 

CloQghT.aoagh,  117  Mass.  83;  Pierce  Estote,  43  Vt.  337;  Hatch  v.  Atkin- 

T.  Boston  SaT.  Bank,  129  Mass.  425;  son,  56  Me.  324;  96  Am.  Dec.  464; 

37  Am.  Rep.  371;  Ellis  ▼.  Secor,  81  Southerland  ▼.  Southerland's  Adm'r, 

Mich.  185;  18  Am.  Rep.  178;  FieroT.  5  Bash,  591;    Prickett  ▼.  Prickett's 

riero,  5  Thomp.  k,  C.   151;  Case  ▼.  Adm'rs,  20  K.  J.  Eq.  478;  Tamer  ▼. 

Dsuiison,  9  K  L  88;  11  Am.  Rep.  Estabrook,    129  Mass.   425;  37  Am. 

&2;  Hoose  ▼.   Grant,  4  Lans.   296;  Rep.  371;  Conser  t.  Snowden,  54  Md. 

Bhodes  ▼.  ChUds,  64  Pa.  St  18.  175;  39  Am.  Rep.  368;  West  ▼.  CaT- 

EipaUJtiU   ocUonM,  —  The    following  ins,  74  Ind.  265;  Robinioa  ▼.  Ring,  72 

■re  either  snits  in  equity,  or  actions  Me.  140;  39  Am.  Rep.  308. 
equitable  in  their  nature  and  belong-        *  See  anU,  8§  1127,  1128. 
fag    to    the    equitable    iurisdiotion:        •  See  toL  1,  §f  346-350;  [also  M 156^ 

Brooks  T.  Brooks,  12  S.  C.  422;  Dar*  187,  235.] 
land  ▼.  Taylor,  62  Iowa,  503;  85  Am. 
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the  conclusions  there  formulated,  but  rather  adopting 
them  as  the  foundation  of  further  discussion,  I  propose 
in  the  present  section  to  furnish  a  somewhat  more  de- 
tailed and  practical  description  of  this  branch  of  the 
equitable  jurisdiction  as  it  is  now  actually  administered 
throughout  the  American  states.  Such  a  sketch  must 
necessarily  be  very  imperfect.  The  great  diversity  in 
the  legislation,  and  the  divergent  and  often  conflicting 
theories  of  interpretation  held  by  difl^erent  courts  in  ap- 
plying these  statutes  to  the  settled  doctrines  of  equity, 
render  it  impossible  to  give  anything  more  than  a  par- 
tial and  fragmentary  account  of  the  resulting  jurisdic- 
tion as  it  prevails  in  all  the  states.  I  make  no  attempt, 
therefore,  to  present  in  an  exhaustive  manner  the  com- 
plete system  as  it  exists  in  any  single  state.  I  shall  en- 
deavor merely  to  furnish  such  a  general  view,  drawn 
from  the  most  recent  decisions  based  upon  existing  stat- 
utes, that  the  reader  in  every  state  shall  be  able  to  form 
an  accurate  general  notion  of  the  systems  prevailing  in 
each  of  the  other  commonwealths,  and  to  apprehend  the 
spirit  and  tendency  of  their  decisions,  and  to  determine 
whether  those  decisions  may  be  regarded  as  authorita* 
tive  in  the  tribunals  of  his  own  state,  or  whether  they 
would  be  misleading  because  proceeding  upon  a  different 
theory  from  that  adopted  by  his  own  courts.  To  fully 
accomplish  even  this  limited  object  is  a  task  of  extreme 
difficulty.  I  hope,  however,  that  the  results  of  the  dis- 
cussion  may  render  some  assistance  to  members  of  the 
bar  with  respect  to  a  branch  of  the  equitable  jurisdiction 
second  to  none  other  in  importance,  but  which  has  fallen, 
in  this  country,  into  a  condition  of  confusion  and  uncer- 
tainty. 

§  1153.  The  Same.  The  Fundamental  Principle. — 
One  fundamental  principle  should  be  constantly  kept  in 
mind;  it  underlies  all  particular  rules,  and  furnishes  the 
solution  for  most  of  the  special  questions  which  can 
arise.    In  all  those  states  which  have  adopted  the  entire 
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system  of  equity  jurisprudence,  whatever  be  the  legisla- 
tion concerning  the  powers  and  functions  of  the  probate 
coarts,  and  whatever  be  the  nature  and  extent  of  the 
subjects  committed  to  their  cognizance,  the  original  equi- 
table jurisdiction  over  administrations  does  and  must 
still  exist,  except  so  far  and  with  respect  to  such  particu- 
lars as  it  has  been  abrogated  by  express  prohibitory, 
wgalive  language  of  the  statutes,  or  by  necessary  impli» 
cation  from  affirmative  language  conferring  exclusive 
powers  upon  the  probate  tribunals.  This  equitable  ju- 
risdiction may  be  dormant,  but,  except  so  far  as  thus 
destroyed  by  statute,  it  must  continue  to  exist,  concur- 
rent with  that  held  by  the  courts  of  probate,  ready  to  be 
exercised  whenever  occasion  may  require  or  render  it 
expedient.^    This  general  principle,  so  familiar,  so  funda- 

^  This  principle,  which  ia  sometimes  same  persons  named  in  the  former  be* 
lost  ti^t  oC,  is  folly  sustained  by  a  quest  The  will  was  duly  admitted 
recent  dedsion  of  the  supreme  court  to  probate,  and  while  the  administra- 
of  Odifomia^  and  the  opinion  is  so  tion  was  proceeding  under  the  control 
remarkable  that  I  shall  quote  from  it  of  the  probate  court,  the  executors 
at  some  length.  The  constitution  of  brought  this  equitable  action  to  obtain 
the  state  providcl  that  "  the  district  a  construction  of  the  said  clauses, 
coarti  shall  have  original  jurisdiction  and  especially  of  the  residuary  clause, 
in  iJl  cases  in  equity,  and  established  Objection  was  raised  that  the  court 
coorts  ef  probate.  The  legislation  haa  no  jurisdiction.  It  was  urged 
with  reference  to  the  probate  courts  that  the  probate  court  had  power  to 
and  the  subject  of  administrations  is  oonstrue  the  will  (which  it  certainly 
exceedingly  full,  comprehensive,  and  had  under  the  statute)  and  that  its 
minute.  The  power  conferred  upon  jurisdiction  over  the  subject  was  com- 
these  tribanala  ia  co-eztenaive  with  plete  and  exclusive.  The  supreme 
the  entire  subject-matter  of  adminis*  courts  however,  asserted  the  equitable 
tration  and  final  settlement  of  the  jurisdiction,  and  the  groundls  upon 
estates  of  decedents,  testate  or  intea-  which  their  decision  is  rested  are  broad 
tate.  No  state  in  the  Union  has  a  and  generaL  Thornton,  J.,  said  (p. 
more  full  and  complete  statutory  sys-  400):  '*  In  our  opinion,  the  jurisdiction 
tem.  In  Rosenberg  v.  Frank,  5S  CaL  of  the  district  court  was  ample  and 
387,  a  testator  bequeathed,  "To  my  plenary.  The  jurisdiction  of  the  dis- 
■isters  K  P.,  H.  K,  and  H.  R.  one  trict  court  was  conferred  by  the 
hnodred  thousand  dollars  each;  to  amendments  of  1862  to  the  conatitu* 
my  sisters  T.  W.  and  L.  C.  fifty  tion  of  1849.  [See  the  clause  quoted 
theoaand  dollars  each;  to  J.  R.,  in  above.]  The  jurisdiction  oould  hardly 
trastfor  EL  6.,  0.  M.,  and  R  F.,  one  have  been  conferred  in  clearer  or 
bandred  and  fifty  thousand  dollars.**  broader  language;  and  the  language 
After  several  other  bequests,  the  re-  of  the  article  as.  it  was  adopted  m 
sidnaiy  clauae gave  thereaidue  "to  be  1849  waa  no  leaa  liroad.  Thia  aection 
divided  j9ro  fxUa  between  my  aisters  aa  amended  in  1862  has  been  con- 
Si  F.,  H.  R,  H.  R.9  T.  W.,  L.  C,  strued  by  this  court  as  conferring  on 
and  the  children  of  Mary  F.,  deceased,  the  district  courts  the  same  jurisdic- 
namely,  H.  O.,  0.  M.«  and  R.  F."  tion  in  equity  as  that  administered  by 
Thess  residuary   legatees    were    the  the  high  courts  of  chancery  in  £ng- 
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mentali  running  through  all  branches  of  the  equitable 
jorisdictioni  but  so  often  lost  sight  of  by  American  courta 


laad:   P«o|dA   ▼.  DftTicUon,  80   GaL  which   equity   took 

S79.     In   Willis  ▼.   Farley,  24  Cal.  England  m  snch  caaee  waa,  that  tb» 
600,  it  was  held  that  the  constitation  apiritnal  courts  were  not  able,  lroi» 
invests  the  district  court  with  origi*  their  eonstitutioD,  to  afford  adequate 
nal  jurisdiction  in  all  cases  in  equity,  and  complete  relief.      Though  mu A 
The  court  further  said  in  that  case:  of  the  reason  of  this  rule  is  remored 
*  Powers  which  are  granted  by  the  in  most  of  the  states  of  the  Unioia 
constitution  cannot  be  taken  away  by  where  probate  courts  exist,  yet  th» 
leffislatiTe  enactment^   and  remedies  power  of  the  chancery  court  to  inter- 
which  are  secured  to  the  citisen  by  pose  for  the  settlement  of  accounts^ 
the  orsanie  law  cannot  be  destroyed  and  the  enforcement  of  trusts  of  thi* 
by  a  dopartment  of  the  government  sort,  is  maintained.      Under  the  de- 
that  exists  in   subordination  to  the  cisions  of    thii  court,   chancery  ha» 
constitution.'    This  was  in  an  action  assumed  jurisdiction  over  such  sn^ 
brought  affainst  the  administrator  of  jects»  and  as,  probably,  rights  have- 
a  deoeased  mortgagor  and  his  heirs  vested  under  their  decree*,  and  th» 
to    foreclose  a  mortgage.     See  also  principle  asserted  is  more  convenient 
Clarke  ▼.  Perry,  6  Cal.  60;  63  Am.  in  practice,  we  think  it  is  not  per^ 
Deo.  82}  Safeifoid  v.  Head,  5  CaL  298;  missible  now  to  question  the  jurisdio- 
Deck  ▼.  Gerke,  12  Gal.  436;  73  Am.  tion.*   The  court  m  this  ease  sustained 
Deo.    6S6b     In   the  last-cited   cause  a  very  broad  junsdiction  in  the  di»^ 
Baldwin,  J.,  in  the  opinion  of  the  trict   court.     The   jurisdiction    herfr 
courts  says  on  this  suuject:    'Apart  invoked  was  exercised  in  the  case  of 
from  the  previous  decisions  of   this  Payne  ▼.  Payne,  18  CSal.  291,  in  eon-- 
court,  it  might  be  questioned  whether  strnins  the  will  of  Theodore  Payno.. 
the  probate  court,  under  our  constitu-  One  of  the  points  determined  in  tha^ 
tion,  did   not   possess   an   exclusive  case  was  as  to  whom  the  estate  wa» 
jurisdiction   over    testamentanr   and  devised,  which  might  have  been  de- 
probate  matters:  Blanton  v.  King,  2  termined   by  the   probate    court  oia 
Mow.  (Miss.)  856;  Carmichael  v.  Brow-  the  distribution  of  the  estate  by  that 
der,    3    How.    (Miss.)    252;    Faroe's  tribunal.      The  court  held  that  th^ 
Heirs  v.  Graves,  4  Smedes  As  M.  707.  whole   estate   was    devised    to    th» 
But  this  court  has  recognized  a  differ*  widow,  to  the  exclusion  of  the  ehil- 
ent  role.     In  Clarke  v.  Perry,  6  Cal.  dren.    There  was  no  doubt  expressed 
(SO,  63  Am.  Dec  82;  it  was  held  that  or  intimated  as  to  the  jurisdiction  ii^ 
"the  probate  court  is  a  court  of  spe-  that  case.    The  power  of  the  court. 
cial  and  limited  jurisdiction.     Most  of  of  chancery  in  England  over  the  ad« 
its  general  powers  belong  peculiarly  ministration    of     estates     does    not. 
and  originally  to  the  court  of  chan-  seem  to  have  been  thoroughly  estab- 
eery,  which  ttill  retains  all  UiJurMiC'  lished   until    near   the  close  of   the 
tion.     Where,  therefore,  a  bill  is  filed  reisn  of  (Carles  IE.    After  the  statute 
in  chancery    against   an  admin istra-  in  £nglsnd   had  been   enacted,  em* 
tor,  to   oompel   him  to  account    by  powering  the  spiritual  oourts  to  mak^^ 
one    who   has   not    been   an    actual  distribution,  it  was  contended  that, 
partf  to  a  proceeding  or  settlement  that  oourt  ought  to  make  distribn- 
in  the  probate  court,  ne  may  totally  tion,  and  that  the  courts  of  chaneery^ 
disregara  such  proceeding  or  settle-  no  longer  had  jurisdiction.    In  answer 
ment;  and  although  the  settlement  in  to  this  contention,  the  Lord  Chaneel- 
the  probate  court  is  a  finsl  settlement,  lor  King  said,  in  1682,  the  '  spiritoal 
the  complainant,  who  was  no  party  court  hiui  but  a  lame  jurisdiction,  and 
to  it,  may  treat  it  as  a  nullity,  and  there  being  no  neffative  words  in  th* 
proceed  to  invoke  the  equitable  puw-  act  of  Parliament,  he  thought  a  bill  for 
ers  of  the  district  court,  and  compel  distribution  very  proper  in  this  oourt 'r 
the  administrator  to  a  full  account. "  Story's  £q.  Jur.,  sees.  642,  543, 1066;. 
And  in  Sanford  v.  Head,  5  Cal.  298,  Gould  v.  Hayes,    19  Ala.  449.    Tb» 
the  same  doctrine  was  reaffirmed  in  jnrisdiction  of  the  probate  courts  is  not 
emphatic  terms.      The  ground  upon  defined  in  the  constitution.    In  artioW 
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in  dealing  with  the  jarisdiction  as  applied  to  adminis* 
trations,  was  admirably  stated  by  one  of  the  ablest  of 
American  judges:  ''There  is  nothing  in  the  nature  of 
jarisdiction,  as  applied  to  courts,  which  renders  it  exclu- 

VL,  leeiion  8,  oomtitntioii  of  1849,  it  oonrt  held  its  jurisdiction  subject  to 
is  proTided  that  '  the  county  judges  the  exercise  of  this  jurisdiction  by  the 
shall  sJao  hold  in  their  several  coun-  district  court.     Of  the  probate  the  iu* 
ties  probate  courts,  and  perform  such  risdiction  of  the  probate  court  is  ezclu- 
duties  as  probate  judges  as  may  be  pre-  sive:  San  Francisco  ▼.  Lawton,  18  Cal. 
■cribed  by  Uw.'  ....  It  seems  from  465;  79  Am.  Dec  187.  Until  thatwsii 
the  above  that    the  legislature  may  done  the  district  court  could  not  ezer- 
make  the  jurisdiction  of  the  probate  cise  the  jurisdiction  invoked  in  this 
jadge  or  oonrt  what  it  pleases,  within  case.     To  hold  that  the  probate  coart 
the  limits  of  that  jurisdiction  which  had  first  acquired  jurisdiction,  to  the 
is  understood  as  usually  pertaining  to  exclusion  of  any  other  oonrt,  by  the 
probate  courts.     But  the  position  that  will  having  been  admitted  to  probate 
it  can,  under  this  power,  take  away  in  it,  would  be  to  oust  the  jurisdiction 
frcnn  the  district  conrts  any  of  the  of  the  district  court  entirely.  The  pro- 
eqoity  jurisdiction  conferred  on  them  bate  court  taking  jurisdiction  under 
by  the  constitution  is  manifestly  un-  these  circumstances,  it  holds  it  subject 
tenable:  See  Willis  v.  Farley,  24  Cal.  to  the  jurisdiction  of  the  district  court, 
499;  Gould  v.   Hayes,    19  Ala.  450.  and  must  be  bound  by  the  decree  of 
Kor  could  this  be  done  if  the  full  pro-  the  district  court.     We  are  of  opinion 
bets  jorisdiction  was  conferred  on  the  that  this  jurisdiction  in  the  district 
county  or  probate  courts  by  the  con-  court  is  a  beneficial  one,  and  can  be 
stitution.      This  very  point  was   so  usefully  employed  in  expediting  the 
held  in  Courtwright  v.   Bear  River  settlement  of  estates.'*    This  is  an  in- 
etc  Co.,  30  GaL  573,  in  relation  to  structive  opinion,  and,  considering  the 
the  jurisdietioa  to  abate  nuisances  un-  tendency  in  so  many  American  courts 
der  the  constitutional  amendments  of  to  limit  the  equitable  jurisdiction  upon 
1862.      Thia  constitution  gave  juris-  the  alleged  ground  that  there  is  an 
diction  to  the  county  oourts  in  plain  adequate  remedy  at  law,  it  is  not  a 
tenns  *io  abate  a  nuUanee.*    An  action  little  remarkable.    It  will  be  observed 
was  brought  in  the  district  court  to  that  the  court  does  not  base  its  decis- 
abate  a  nuisance,  and  it  was  sustained  ion  upon  the  well-known  doctrine  that 
u  an  equity  case,  under  the  ^ant  of  equity  has  a  jurisdiction  to  construe 
equity  jurisdiction.     This  ruling  was  wills,  —  a  doctrine  accepted  even  in 
subsequently  approved  in  Yolo  County  states  where  the  probate  jurisdiction 
V.  City  of  Sacramento,  36  Cal.  195;  and  over  administrations  in  general  is  re- 
we  Canlfield  V.  Stevens,  28  Cal.  118;  garded  as  excluaive.  It  may  be  doubted 
Stoppelkamp  v.  Mangeot,  42  Cal.  325.  whether  the  case  falls  within  that  doc- 
[The  judge  also  quotes  the  admirable  trine  as  it  is    ordinarily  expressed, 
language  of  Bronson,  J.,  in  Delafield  since  the  clause  of  the  will  for  which 
T.  State  of  Illinois,  2  Hill,  159,  164,  a  construction  was  asked   contained 
which  I  have  incorporated  into  the  and  created  no  trust.    The  decision  is 
text.]  For  the  reasons  above  ^ven,  we  rested   on   the  broad  and  universal 
are  of  opinion  that  the  distnct  court  ground  that  the  conferring  jurisdiction 
baa  jurisdiction  of  this  cause.    But  it  by  mere  affirmative  language  in  a  stat- 
is  said  that  the  probate  court  first  ac-  ute  or  constitution  does  not  destroy 
quired  jnrisdietion,  and  therefore  must  similar  or    identical  jurisdictions  al- 
oe allowed  to  exercise  it^  to  the  exdn-  ready  existing;   upon  the  broad  and 
non  of  the  district  court.    We  do  not  universal    ground    that  the    original 
think  that  this  rule  can  be  properly  jurisdiction  of  equity  ever  adrtdnittra* 

Slied  here.    The  will  had  only  been  tkm  still  remains,  notwithstanding  a 

litted  to  probate  in  the  probate  oomplete  jurisdiction  over  the  same 

eoort.  The  matter  of  distribution  was  subject-matter  given  to  the  probatsi 

lot  before  it.     Moreover,  the  probate  oourts. 
SXa  JUB.— 109 
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8iTe.  It  is  a  matter  of  common  experience  that  two  or 
more  courts  may  have  concurrent  powers  over  the  same 
parties  and  the  same  subject-matter.  Jurisdiction  is  not 
a  right  or  privilege  belonging  to  the  judge,  but  an  au- 
thority or  power  to  do  justice  in  a  given  case,  when  it  is 
brought  before  him.  There  is,  I  think,  no  instance  in 
the  whole  history  of  the  law  where  the  mere  grant  of 
jurisdiction  to  a  particular  court,  without  any  words  of 
exclusion,  has  been  held  to  oust  any  other  court  of  the 
powers  which  it  before  possessed.  Creating  a  new  forum 
with  concurrent  jurisdiction  may  have  the  effect  of  with- 
drawing from  the  courts  which  before  existed  a  portion 
of  the  causes  which  would  otherwise  have  been  brought 
before  them;  but  it  cannot  affect  the  power  of  the  old 
courts  to  administer  justice  when  it  is  demanded  at  their 
hands.'' » 

§  1 154.  The  Jurisdiction  as  Administered  in  the  Several 
States.  —  In  order  to  present  the  most  complete  view 
possible  of  the  equitable  jurisdiction  as  it  is  now  actually 
administered  in  this  country,  and  as  an  introduction  to 
the  further  discussions  on  the  subject,  I  have  placed  in 
the  foot-note  an  abstract  of  the  more  important  and  re- 
cent decisions  in  nearly  all  of  the  states.'    From  a  com- 

^Delafieldv.State  of  niinoiB,  2Hill,  by  the  courts  of  yariotts  states;  bat 

159,  164,  per  Bronson,  J.  the  amount  of  such  repetition  is  Tory 

*  To  give  a  complete  account  of  the  little.     Since  the  decisions  are  lar^ly 

system  in  any  one  state  would  require  based  npon  the  legislation,  and  since 

a  detailed  examination  of  all  its  stat-  the  statutory  systems  are  so  different 

utes  concerning    administration,  —  a  in  their  detail  in  the  different  states, 

matter  entirelylorei^  to  the  purposes  there  are  comparatively  few  instances 

of  this  work,  and  which  would  demand  of  common  doctrines  and  rules.     By 

for  its  full  treatment  a  whole  volume  presenting  each  state  separately,  and 

by  itself.    Furthermore,  the  decisions  thus  indicating  the  tentienqf  of  judi> 

are  so  conflicting,  and,  so  to  speak,  cial  decision  therein,  and  the  theory 

fragmentary,  that  it  seems  inexpedi-  adopted  by  its  courts,  this  abstract 

ent,  if  not  impossible,  to  discuss  the  will  enable  the  practicing  lawyer  in  a 

doctrines  in  their  entirety,  as  though  particular  state  to  ascertain  the  de- 

they  prevailed  uniformly  throughout  cisions  in  other  commonwealths  which 

all  of  the  commonwealths.    It  seemed  are  analogous  to  or  in  harmony  with 

to  be  the  better  plan  to  collect  the  those  of  his  own  courts,  so  that  they 

decisions    in    each  state  separately,  can  be  used  as  authoritative,  and  also 

and  to  arrange    them  in  the  order  those  which  are  based  upon  a  wholly 

of  the  several  states.    This  method  different  theory  of  the  jurisdiction,  so 

may  involve  some  repetition,  where  that  they  may  be    distinguished    as 

the    same    rule    has    been    adopted  being    without    binding     authority. 
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parison  of  these  decisions,  it  will  be  seen  that  the  states 
may  be  roughly  grouped  into  three  classes,  although  there 


11  pnfltioallj  tht  •ztent  of  tht  eqni^  in  th«  fint  instonoe  whenever 
aid  wfaieh  the  oeceeaary  limits  of  the  and  m  they  may:  Teagne  ▼.  Corbitt» 
present  disenssion  permit;  but  even  67  AU.  629;  Weakley  ▼.  Gnrley's 
meh  aid  will,  I  beliere,  be  of  sabstan-  AdmV,  60  Ala.  399;  Glenn's  Adm'r  ▼. 
ttal  benefit  to  members  of  the  bar  and  Billingalea,  64  AU,  846;  Randle  ▼. 
to  the  bench  in  all  parte  of  the  oonn-  Garter,  62  Ala.  96;  McNeill's  Adra'r 
try.  In  connection  with  this  note  the  ▼.  McNeUl's  Credit^n,  36  Ala.  109;  76 
reader  should  consult  vol.  I,  M  348-  Am.  Dec.  320;  Park's  Distributees  ▼. 
351.  Park's  Adm'rs,  36  Ala.  132;  Moore  t. 
AUbamtJU  —  Although  the  probate  Lesueur,  33  AU.  237;  James  y.  Faulk, 
court  has  an  ample  |nrisdiction  orer  64  Ala.  184;  Hill  ▼.  Armistead,  66 
the  subject  of  admmiitrations,  the  Ala.  118;  Hause  v,  Hanse,  67  Ala. 
ooncurrent^  and  sometimes  even  ez-  262;  Hooper  ▼.  Smith,  57  Ala.  667; 
dusiFe,  jnrisdietion  of  equity  OTer  the  Whorton  ▼.  Moragne,  69  Ala.  641; 
nme  subject-matter  is  still  preserTed  Gould  ▼.  Hayes,  19  Ala.  438;  Horton 
to  a  Tery  large  extent^  ana  is  con-  ▼.  Moseley,  17  AU  794;  [Bragg  r, 
staatly  exercised.  The  decisions  in  Beersi  71  Ala.  161 ;  Trawick  ▼.  Dav'u, 
BO  other  state,  perhaps,  are  more  in*  86  Ala.  342;  Shackelford  v.  Bank* 
stnictiye  as  iUnstrating  the  equitable  head,  72  AU.  476.]  In  pursuance 
Jurisdiction  left  unobetructed  bjr  an  of  tiie  general  doctrine,  although  the 
elaborate  statutory  system  of  adminis*  jurisdiction  of  the  probate  coiui  has 
tratiim  in  the  courts  of  probate.  The  attached  by  ]proceedings  being  com- 
gsMral  principle  is  asserted  in  the  menced  therem,  the  court  of  equity 
elearast  manner,  that  the  original  may  take  cognisance  of  the  adminiitra* 
junadietion  of  equity  over  admmis*  tion  for  the  purpose  of  a  final  account* 
tntions  is  not  faUsen  away  by  the  ins  and  settlement  therein  in  the 
affinnatiYe  lann^age  of  statutes  giving  following  cases:  B^  an  administrator, 
a  like  jurisdiction  to  probate  courts,  where  he  has  paid  moneys  belong- 
The  doctrine  is  firmly  eetablished  that  ing  to  the  estate  of  a  deceased  wife, 
equity  retains  its  original  jurisdiction  by  mistake,  to  the  husband's  per- 
oTsr  administratioas,  the  marshaling  sonal  representatives,  such  moneys 
sad  distribntion  of  assets,  the  com*  being  distributed  and  the  distributees 
pnlsory  payment  of  legacies,  and  the  not  oeing  parties  to  the  settlement 
like,  which  may  be  invoked  by  the  in  the  probate  court:  Hemphill  v. 
hsiis,  distributees,  or  legatees,  at  any  Moody,  64  Ala,  468;  by  an  ezecu* 
timebefore  the  concurrent  jurisdiction  triz,  when  she  ia  entitled  to  a  de- 
of  the  court  of  probate  [the  "  orphans'  cree  in  her  favor  for  the  amount 
court  *^  has  attached,  without  the  due  her  for  the  excess  of  her  disburse- 
lasignment  of  any  special  reason  for  ments  over  her  receipts,  the  probate 
•0  doing.  If,  however,  the  concurrent  court  not  being  able  to  render  such  a 
jurisdiction  of  the  probate  court  has  judgment:  Reaves  v.  Garrett's  Adm'r, 
already  attached  by  the  commence*  34  Ala.  658;  when  a  creditor  of  the  de- 
ment of  proceedings  therein,  these  ceased  seeks  to  pursue  certain  real 
parties  cannot  invoke  the  aid  of  equity  and  personal  property  standing  in  the 
in  the  matter  of  the  administration,  name  of  a  trustee  for  the  debtor's 
imleas  the  circumstances  of  the  case  wife  and  children,  alleging  that  such 
iavolve  some  elements  of  distinctively  property  was  fraudulently  transferred 
equitable  cognizance.  Where,  on  the  by  the  deceased,  and  that  her  estate 
other  hsAd,  an  ezecutor  or  adminis*  is  insolvent.  A  court  of  probate  can- 
trator  is  the  a4:tor,  he  must  ordinarily  not  give  adequate  relief  in  such  a  case: 
institute  proceedings  in  the  probate  Pharis  v.  Leachman,  20  Ala.  662;  by 
court  in  tne  first  instance,  and  cannot  an  administrator  when  the  distributees 
resort  to  equity,  in  the  absence  of  some  seek  to  charge  him  with  the  payment 


the   dUtributees,   and    may   go  into    Stewart's  Heirs,  31  Ala.  207;  by  the 
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is  Btill  a  considerable  diversity  among  the  individuals 
composing  each  class.    In  the  states  of  the  first  clasSi  the 

distributees,  legatees,  eto.,  when  thej  ministrator  de  boni$  non  affainst  the 
sue  for  a  discovery  of  assets  which  the  personal  representatives  of  the  de* 
administrator  has  failed  to  return  in  ceased  administrator,  and  the  sureties 
his  inventory:  Wilson  v.  Crook,  17  on  his  bond:  Stsdlworth's  Adminis- 
Ala.  59;  Hunley  v.  Hunley,  15  Ala.  trator  t.  Famham,  64  Ala.  259;  see 
91;  Dobbs  v.  Distributees  of  Cocker-  also  Chamiette  ▼.  Ortet,  60  Cal.  591; 
ham,  2  Port.  328;  where  a  discovery  Bush  v.  Lindsey,  44  Cal.  121,  125; 
is  necessary:  Horton  v.  Moseley,  17  where  an  administrator  dies  before 
Ala.  794;  by  the  distributees,  eta,  a  final  accounting,  and  ku  executor 
where  assets  are  withheld  by  an  ad-  is  appointed  the  administrator  de 
ministrator  claiming  them  as  his  own  bonis  non,  equity  alone  has  jurisdic- 
by  a  secret  gift:  Biakey  v.  Blakey's  tion  to  compel  an  accounting  and 
Heirs,  9  Ala.  391 ;  where  there  are  settlement:  Hays  ▼.  Cockrell,  41  Ala. 
complicated  and  numerous  matters  of  75«  Equity  has  jurisdiction  to  appoint 
account  to  be  settled,  and  trusts  ere-  a  receiver  of  the  assets,  and  thus  vir- 
ated,  which  the  probate  court  cannot  tually  to  take  control  of  the  admin- 
enforce:  Gould  V.  Hayes,  19  Ala.  438;  istration  when  necessary  for  the  pro- 
Appersonv.Cottrell,3Port.51;  29Am.  tection  of  creditors  and  legatees  from 
Dec.  239.  [Where,  in  the  settlement  irreparable  Id^s  through  the  acts 
of  an  insolvent  estate,  it  is  desirable  of  the  administrator  or  executor, 
that  an  allotment  of  homestead  be  de-  but  the  danger  of  such  loss  must  be 
dared  invalid,  and  that  the  nroperty  manifest:  Randle  ▼.  Carter,  62  Ala. 
be  sold  free  of  encumbrances :^runson  95;  [see  also  Walker  v.  Johnson,  82 
V.  Brooks,  68  Ala.  248.]  On  the  con-  Ala.  347.]  Equity  has  concurrent  ju- 
trary,  when  the  administration  has  risdiction  in  the  assignment  of  dower: 
begun  in  the  probate  court,  equity  Hause  v.  Hause,  57  Ala.  262;  and  has 
should  not  assume  jurisdiction  in  the  jurisdiction  of  a  suit  to  foreclose  a 
following  cases,  —  the  grounds  are  not  mortgage  upon  the  estate  of  a  deceased 
sufficient:  That  the  administrator  is  mortgagor:  Gayle  v.  Singleton,  1  Stew, 
also  guardian  of  a  distributee  who  has  566;  and  of  a  suit  by  a  distributee 
come  of  affe,  or  that  he  has  committed  to  compel  payment  of  his  distribn- 
an  error  m  the  allotment  of  exempt  tive  share  as  determined  by  the  final 
property  to  a  minor  child,  are  not  settlement  of  the  probate  court: 
sufficient:  Draper's  Adm'r  y.  Draper,  Cherry  v.  Belcher,  5  Stew.  &  P.  133; 
64  Ala.  545.  Equity  will  not  take  and  has  concurrent  jurisdiction  of 
jurisdiction  and  aistribute  upon  a  bill  suits  by  legatees,  and  exclusive  ju- 
filed  for  an  entirely  different  purpose:  risdiction  when  the  relief  demanded 
Scott  y.  Abercrombie,  14  Ala.  270;  involves  the  execution  of  a  trust,  or 
and  see  Horton  y.  Moseley,  17  Ala.  a  discovery,  or  the  taking  an  account: 
794;  Harrison  v.  Harrison,  9  Ala.  Pearson  v.  Darrington,  18  Ala.  348; 
470.  Equity  has  jurisdiction  to  com-  and  wherever  the  jurisdiction  of  the 
pel  a  final  accounting,  settlement,  probate  court  is  imperfect:  Leavens  v. 
and  distribution  in  the  following  Butler,  8  Port.  380.  Where  a  ward  dies, 
special  cases:  Where  an  administra-  and  his  guardian  is  appointed  his  ad- 
tor  has  died  before  making  a  final  ministrator,  equity  has  jurisdiction  to 
account  and  settlement,  the  probate  compel  a  final  accounting  and  settle- 
court  has  authority  under  the  code  to  ment  against  him  in  both  capacities: 
order  an  accounting,  and  decree  a  CarsweU  v.  Spencer,  44  Ala.  204. 
settiement  of  the  estate  against  hi$  Where  an  executor  is  domiciled  in  an- 
personal  representatives,  but  such  de-  other  state,  a  legatee  may  proceed  in 
oree  is  not  conclusive  against  the  equity  against  him  for  an  account  and 
sureties  of  the  deceased  lulministra-  payment:  Colbert  y.  Daniel,  32  Ala. 
tor,  nor  does  it  support  an  action  at  314.  [See  also  Walker  y.  Johnson,  82 
law  aeainst  them  on  the  bond;  equity,  Ala.  347.  Where  there  has  been  no  afl- 
therefore,  has  jurisdiction  in  such  a  ministration,  but  the  heirs  or  next  of 
case;  a  bill  for  a  final  account  and  kin  have  settled  and  divided  the  estate 
settlement  may  be  filed  by  the  ad-  by    voluntary    arrangement    among 
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original  equitable  jurisdiction  over  administrations  re- 
mains unabridged  by  the  statutes,  concurrent  with  that 

themselTes,  a  creditor  may  maintain  a  for  all  purposes,  and  go  on  to  a  final 
suit  to  compel  the  payment  of  his  de-  acconnting,  settlement  and  distribu- 
mand  oot  of  the  property,  without  the  tion  of  the  estate.  In  doing  so,  it  will 
necessity  of  taking  out  an  administra-  be  governed  by  the  same  rules  of  law 
tioQ:  Cameron  t.  Cameron,  82  Ala.  which  would  control  the  probate  court 
392;  citing  the  text  of  this  paragraph,  in  determining  the  rights  of  the  psr- 
po§e^  p.  1758.]  On  the  other  hand,  in  ties,  but  will  follow  the  rules  of  pro- 
respect  to  the  admission  of  wills  to  cedure  belonging  to  courts  of  equity. 
prooate,the  jurisdiction  of  the  orphans'  If  proceedings  had  already  been  com* 
court  is  ezclusive;  there  is  no  need  of  menced  in  the  probate  court,  they  are 
a  resort  to  equity  in  case  of  a  destroyed  suspended,  and  the  court  of  equity 
will;  the  orphans'  court  can  grant  pro-  will,  if  necessary,  restrain  the  parties 
bate:  Apperson  v.  Cottrell,  3  Tort  61;  from  any  further  prosecution  of  those 
29  Am.  Dec  239.  Equitable  jarisdic-  proceedings:  Hause  v.  Uause,  67  Ala. 
cion  after  a  final  decree  by  the  probate  262  (assignment  of  dower);  Cowles  ▼. 
court:  In  the  absence  of  fraud  or  Pollard,  61  Ala.  446  (construction  of  a 
some  other  element  of  special  equita-  will);  [Carroll  v.  Richardson,  87  Ala. 
ble  cognizance,  a  court  of  equity  has  605  (same);]  Pearson  ▼.  Darrington,  21 
nopower  to  interfere  with  the  final  de-  Ala.  169;  Stewart's  Adm'r  v.  Stew* 
eree  of  the  orphans'  court:  King  ▼.  art's  Heirs,  31  Ala.  207;  Wilson  v. 
Smith,  15  Ala.  264.  The  decree  of  a  Crook,  17  Ala.  59  (discovery  of  assets); 
eofort  of  probate,  on  a  final  settlement  Taliaferro  t.  Brown,  11  Ala.  702;  Hall 
of  the  adiminiatration,  being  complete,  ▼•  Heirs  of  Wilson,  14  Ala.  295;  Gayle 
is  of  e^ual  dignity,  and  as  final  and  ▼.  Singleton,  1  Stew.  566  (foreclosure 
coodnsiTe  as  tibe  judgment  of  a  court  of  a  mortgage);  Hunley  y.  Hunley, 
of  law  or  decree  of  a  court  of  chan-  15  Ala.  91  (discovery);  Blakey  v.  Blak- 
eeiy.  Equity  will  not  interfere  with  ey's  Heirs,  9  Ala.  391;  [Bragg  v.  Beers, 
a  decree  of  a  court  of  probate,  nor  71  Ala.  151;  Sharp  v.  Sharp,  76  Al£L 
detract  from  its  conclusiveness,   nor  312.] 

reopen  the  litigation  unless  on  facts  or  Arkama*. — The  system  prevailing  in 
grounds  of  which  the  party  complain-  this  state  is  very  aifferent  from  that 
ing  could  not  have  availed  himself,  of  Alabama,  and  the  equitable  juris- 
when  the  decree  was  rendered,  because  diction  is  confined  within  the  narrow- 
of  accident,  or  fraud,  or  act  of  his  ad-  est  limits.  It  is  the  settled  doctrine 
▼ersary,  unmixed  with  fault  or  negli-  that  the  probate  court  has  the  ezclu- 
gence  on  his  part:  Waring  v.  Lewis,  sive  jurisdiction  to  grant  and  revoke 
53  Ala.  615;  Gamble  v.  Jordan,  54  letters  of  administration  and  testa- 
Ala.  432;  Bowden  v.  Perdue,  69  Ala.  mentary,  to  pass  upon  all  questions 
409;  [Humphreys  v.  Burleson,  72  Ala.  touching  the  l>onds  of  administrators 
1;  Waldromv.  Waldrom,76  Ala.  285;]  and  executors,  to  call  executors  and 
but  the  decree  of  the  probate  court,  in  administrators  to  account,  and  to  de- 
order  to  be  thus  conclusive,  must  be  cree  final  settlement.  A  court  of 
actually  complete;  when  the  settle-  equity  has  no  jurisdiction,  in  general, 
ment  in  the  orphans'  court,  though  over  administrators,  or  to  withdraw 
purportinff  to  be  final,  actually  re-  an  administration  from  the  probata 
mains  to  De  completed  as  to  various  court,  to  assume  cognizance  thereof, 
sums,  and  there  are  still  assets  in  the  and  compel  a  settlement.  The  clause 
hands  of  the  administrator  unad-  in  the  state  constitution  conferring 
ministered,  equity  may  take  jurisdie-  jurisdiction  in  matters  of  equity  upon 
tion  for  a  final  accounting  and  settle-  the  circuit  courts  does  not  conflict 
ment:  Dement  v.  Boggess  s  Adm'rs,  13  with  this  conclusion,  bwanse  Vie  seUle- 
Ala.  140.  It  is  the  universal  rule  in  ment  (^  an  estate  ie  not  a  matter  of 
Alabama  that  when  the  court  of  equity  equUy,  (This  ruling,  it  will  be  seen, 
has,  and  has  assumed,  jurisdiction  of  is  directly  opposed  to  that  of  the  Ala- 
sa  administration  for  any  particular  bama  and  California  oourts.)  The 
purpose,  however  special  and  partial,  only  exception  to  this  general  doctrine 
tt  may  and  will  retain  the  jurisdiction  arises  in  cases  where  there  has  been 
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possessed  by  the  probate  courts.    In  many  of  them  a  suit 
for  the  administration  y  settlement,  and  distribution  of  an. 

fraud  or  WMte  in  the  procen  of  ad*  execator  or   administrator,  and  tho 

ministration  of  snch  a  nature  that  the  relief  sousht  is  purely  equitable,  the 

relief  given  by  the  probate  court  would  court  will  not  allow  stale  demanda, 

not  be  adequate:  Moren  ▼.  McCown,  although  not  barred  by  the  statute  of 

23  Ark.  93;  Reinhardt  t.  Gartrell,  S3  limitations:    Martin  y.  Campbell,  35 

Ark.  727;  Mock  t.  Pleasants,  34  Ark.  Ark.  137. 

63;  Flash  t.  Oresham,  36  Ark.  529;  CaUfornku  —The  probate  system  in 
Haag  y.  Sparks,  27  Ark.  594;  Shegogg  this  state  is  yery  comprehensiye,  de- 
y.  Perkins,  34  Ark.  117;  [Jones  y.Gra-  tailed,  and  oom|)lete,  embracing  not 
ham,  36  Ark.  383;  Jackson  y.  McKabb,  only  administrations  proper,  but  the 
39  Ark.  Ill;  Nathan  y.  Lehman,  39  appointment  of  guaraians,  and  the 
Ark.  256;  Trimble  y.  James,  40  Ark.  supervision  of  the  wards'  estates  in 
401;  Dyer  y.  Jaeoway,  42  Ark.  190;  their  hands.  It  may  be  added,  in  or- 
50  Ark.  222;  Turner  y.  Rogers,  49  der  to  explain  passages  in  judicial 
Ark.  51;  McLeody.  Oriffis,  61  Ark.  1;  opinions  which  might  appear  strange 
foice  y.  Taylor,  51  Ark.  80.]  In  cases  to  lawyers  in  other  states,  that  the 
of  fraud  or  waste  during  the  process  of  real  as  well  as  the  personal  estate  of 
administration  which  cannot  be  re-  the  deceased  falls  within  the  scope  of 
lieyed  against  by  the  probate  court,  the  administrator's  or  executor's  lono* 
eq^uity  may  interfere  while  the  ad*  tions  to  be  administered.  Upon  the 
mmistration  is  pending  in  the  probate  death  of  an  owner  intestate,  the  title 
courts  or  eyen  after  its  final  decree,  to  his  land  does  not  immediately  and 
Thus  where  the  removal  of  the  fraud-  absolutely  yest  in  the  heirs;  they  de- 
nlent  administrator  by  the  probate  rivetheir  title,  if  not  directly /rom  the 
court  would  not  haye  disclosed  the  administrator,  at  least  C&toimA  him, 
fraud,  nor  canceled  a  deed  obtained  and  not  until  the  estate  is  fully  ad> 
through  fraud  or  duress,  equity  may  ministered.  Under  the  present  judi- 
interpose  and  control  the  proceedings  cial  system,  tiie  probate  jurisdiction 
and  give  relief  after  the  nnal  decree  is  given  to  the  single  court  of  original, 
in  probate.  But  such  interposition  of  general  jurisdiction  in  law  and  in 
equity  on  the  ground  of  fraud  or  waste  equity,  —  the  superior  court,  — so  tha  t 
of  assets  is  merely  eorreeUve;  it  does  there  is  no  separate  probate  tribunal. 
not  enable  the  court  of  equity  to  go  on  The  proceedings  in  this  superior  court 
with  the  administration  and  compel  a  for  a  final  accounting,  settlement,  and 
final  accounting  and  settlement ;  if  distribution  are  virtuaUjf  the  same  aa 
further  proceedings  in  the  matter  of  upon  a  bill  in  chancery  m  an  adminis- 
a  settlement  and  distribution  are  neoes*  tration  suit.  It  would  have  been 
■ary,  the  cause  must  be  remitted  to  the  well,  in  my  opinion,  to  have  abandoned 
probate  court,  and  the  final  settlement  the  name  of  a  separate  probate  juris- 
must  be  completed  in  that  tribunsl  in  diction,  and  to  have  ^called  the  pro- 
accordance  with  the  corrections  made  oeedings  in  administration  a  branch 
by  the  court  of  equity:  Freeman  y.  of  the  equitable  jurisdiction  held  by 
Reagan,  26  Ark.  373;  Reinhardt  ▼.  the  superior  court  as  a  court  of  equity.. 
Gartrell,  33  Ark.  727;  Shegogg  y.  With  regard  to  the  equitable  jurisdic- 
Perkins,  34  Ark.  117;  [Hankins  y.  tion  exercised  by  the  "civil  action,'* 
Layne,  48  Ark.  644.]  When  an  execu-  distinct  from  the  statutory  probate 
tor  or  administrator  dies,  a  suit  in  proceedings,  there  appears  to  be  some 
equity  cannot  be  maintained  by  the  conflict  in  the  decisions,  .or  at  least 
administrator  de  boni&  non  or  by  the  in  the  judicial  dkta.  This  apparent 
public  administrator  against  the  per-  conflict  may,  however,  hayt  been 
sonal  representatives  or  sureties  of  the  ended  by  the  very  reoeni  oase  of 
deceased  to  hold  them  accountable  for  Rosenberg  y.  Frank,  quoted  in  a  pre- 
property  of  the  estate  lost,  wasted,  or  ceeding  note.  The  ratio  dtctdendi  in 
converted  by  the  deceased:  State  y.  that  case  is  the  broad  principle  that 
Rottaken,  34  Ark.  144;  centra  in  Ala-  the  tylirmative  grant,  either  m  stat- 
bama  and  California.  Where  a  suit  utes  or  in  the  constitution,  of  juris- 
in  equity  is  maintainable  against  an  diction  to  the  probate  courts  does  not 
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estate  may  be  brought,  as  a  matter  of  course,  in  a  court 
of  equity  in  the  first  instance,  instead  of  in  the  court  of 

dertroj  nor  knen  the  general  Juris-  will,  maintain  an  action  in  equity  for 
dietacm  in  equity  conferred  upon  other  the  purpose  of  determining  his  heir* 
courts,  and  that  this  general  equitable  ship,  and  haring  the  residuary  and 
jnrisdietioo  indndes  administrations,  other  legacies  in  the  will  pronounced 
Alahama  decisions  are  dted  with  ap*  invalid,  pen^ff  prooeedinas  in  pro- 
proval  as  sustaining  this  conclusion,  bate  for  the  settlement  of  the  estate.] 
These   AlabaTua  casee  also  hold  that  It  is  held  that  the  probate  court  has 
resort  may  always  be  had  imthejini  ezdusiye  jurisdiction  of  administra- 
uilmiee  to  a  court  of  equity  instead  of  tions,  under  sll  ordinary  circumstances, 
to  a  oonrt  of  probate,  and  this  is  a  of  the  accounting  of  executors  and  ad- 
necessary  consequence  of  the  prindple.  ministrators,  so  that  no  suit  in  equity 
The   conrta   of   Cdifornia,  however,  can  be  maintained  in  the  first  instance 
have  not  followed  the  prindple  to  this  for   an    accountinf^   or   distribution; 
length,  and  ^ohably  they  will  not.  whatever  jurisdiction  in  equity  exists 
On  the  oontrvy,  they  expressly  hold  is  wholly  correctiye:  Augnisola  y.  Ar« 
that  parties  cannot  resort  to  equity  na%  61  GaL  486.    A  oonrt  of  equity 
in  matters  of  administration  except  has,  therefore,  no  jurisdiction  of  an 
upon  some  spedal  ground  of  exdusive  action  against  an  administrator  seek- 
equitable  cognisance.     Some  of  the  ing  to  charge  the  estate  with  the  ex- 
Ister  decisions,  laying  down  this  rule  penses  of  administration:  Qumee  ▼. 
very  emphatically,  seem  to  be  some-  Maloney,  38  Gal.  86;  99  Am.  Dec  362; 
what  conflicting  with  the  course  of  nor  oyer  the  allowance  of  commissions 
decision  in  Bosenberg  ▼.  Prank.    So  to  executors  or  administrators:  Hope 
far  as  any  such  conflict  exists,  the  y.  Jones,  24  CaL  89;  and  if  no  court 
most  recent  and  authoritatiye  decision  of  equity  can  interfere  with  the  final 
ia  Rosenbeig  ▼•  Frank  must  be  re-  settlement  and  decree  of  a  court  of 
garded  as  limiting  the  expressions  of  probate,  it  cannot  set  ande  such  de- 
opinion  in  some  of  these  late  cases,  cree  on  the  ground  of  fraud,  or  other 
and  as  returning  to  the  more  liberal  like  ground  of  equitable  cognisance, 
Tiew   of    the   equitable   jurisdiction  and  leaye  the  parties  to  make  another 
taken  by  seyeral  of  the  earlier  Cali-  settlement  in  probate;  and  it  is  even 
fomia  cases,  which  are  dted  and  ap*  doubtful  whether  equity  could  inter- 
proyed:  [Williams  y.  Williams,  73  CmL  fere  at  all,  unless  an  opportunity  to 
99.    Some  doubt  has  been  cast  on  the  open  the  account  or  to  appeal  from 
aathori^  of  Rosenbei^  y.  Frank  on  the  decree  had  been  lost:  Hope  y. 
the  question  of  jurisdictian.    In  Sid-  Jones,  24  Cal.  89;  nor  has  a  court  of 
dsll  y.  Ebiriion,  73  CaL  660,  it  is  equity  jurisdiction  of  an  action  by  a 
pointed  out  that  onl^  a  minority  of  ward  against  his  guardian  to  compel 
the  court  concurred  m  the  opinion  of  an  accounting;  the  jurisdiction  to  de- 
Thornton,  J.,  in  the  former  case^  on  termine  the  accounts  between  suar- 
the  question  of  the  jurisdiction,  and  dian  and  ward  belonffs  exclusively  to 
that  that  case,  as  well  as  Payne  y.  probate:  Allen  y.  Ti&ny,  63  Oal.  16. 
Payne,  18  OaL  292,  and  Williams  y.  Under  the  existing  or^aniAtion  of  the 
Willisms,  73  GaL  99,  were,  in  a  sense,  courts,  a  court  of  equity  or  of  law  has 
consent  cases,  as  no  one  objected  to  no  jurisdiction  to  try  issues  of  fact 
the  jurisdiction,  and  all  parties  inter-  framed  in  the  court  of  probate:  In  the 
eited  desired  the   decision.    It  was  Matter  of  the  Will  of  Bowen,  34  Cal. 
hdd  in  Siddall  y.   Harrison  that  a  682;  for  former  practice  on  the  trial 
court  of  equity  is  not  bound  to  enter-  of  such  Issues,  see  Pond  y.  Pond,  10 
tain  an  action  brought  to  construe  a  Cal.  496.    (It  is  certainly  yery  diffi- 
win  which  has  been  duly  admitted  to  cult  to  reconcile  some  of  these  cases, 
vrob^c^  and  should  not  do  so,  except  or  the  grounds  upon  which  their  ruling 
m  a  case  where  tiiere  is  some  special  is  based,  with  the  ratio  decidendi  in 
reason  for  seeking  its  interposition;  Rosenberg  y.  Frank,  nqoro,  especially 
nor,  in  the  abeence  d  spedal  ressons  as  they  were  all  determmed  under  the 
•bown,  can  a  person  claiming  to  be  the  same  constitutional  proyidon.)     On 
huTt  but  who  takes  nothing  under  the  the  other  hand,  equity  has  jurisdiction 
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probate.  In  most^  the  general  principle  regulating  the 
exercise  of  all  concurrent  jurisdiction  prevails,  that  when 

in  the  foUowin^  cases:  Where  an  ex-  the  sunriToni  to  compel  a  settlement  of 
ecu  tor  or  administrator  had  died  with*  the  partnership  affairs;  the  jurisdic- 
out  rendering  a  final  acconnt,  equity  tion  given  to  the  probate  court  in  the 
has  jurisdiction  of  a  suit,  by  the  ad-  administration  of  the  decedent's  es- 
ministrator  de  bonU  non  to  compel  his  tate  does  not  interfere  with  the  gen- 
personal  representatives  to  account,  oral  equitable  jurisdiction  over  each 
and  the  judgment  therein  is  conclu-  causes:  Griggs  v.  Clark,  23  Gal.  427. 
sive  upon  the  sureties  of  the  deceased  It  was  held  in  an  early  case  that  the 
executor  or  administrator.  This  case  court  of  equity  has  the  same  control 
is  omitted  from  the  powers  conferred  over  the  persons  and  estates  of  infants 
upon  the  court  of  probate,  and  that  which  the  court  of  chancery  in  England 
court  has  no  jurisdiction  except  what  possesses:  Wilson  v.  Roach,  4  Cal.  362; 
is  expressly  given  to  it  by  the  statute:  but  this  can  hardly  be  true  under  the 
Ghaquette  V.  Ortet,  GOCaL  594;  Bush  existing  statutes:  See  Allen  v.  Tiffany, 
V.  Lindsey,  44  Cal.  121  (this  rule  53  Cal.  16.  The  court  of  probate  has 
agrees  with  decisions  in  Alabama);  exclusive  jurisdiction  in  the  matters 
where  a  settlement  purporting  to  be  relating  to  the  probate  of  wills;  and 
final  has  been  decreed  by  the  probate  every  will  must  be  regularly  admitted 
court,  a  person  who  was  not  an  ac-  to  probate,  before  it  can  be  given  in 
tual  party  to  it  may  maintain  a  suit  in  eviaence  in  any  court  in  support  of  a 
equity  against  the  ^administrator,  and  title  under  it:  Castro  v.  Richardson, 
compel  him  to  a  full  and  final  account-  18  Gal.  478. 

ing,  treating  the  former  settlement  as  Conneetieut.  —  The  courts  of  probate 

a  nullity:  Clarke  v.  Perry,  5  Cal.  58;  have  not  only  a  complete  jurisdiction 

63  Am.  Dec.  82;  Deck  v.  Gerke,  12  over  all  matters  of  administration  and 

Cal.  433;  73  Am.  Dec.  555;  and  a  court  the    settlement   and    distribution    of 

of  equity  may  also  take  jurisdiction  of  estates,   but  are  clothed  with  large 

the  settlement  of  an  estate  when  there  equitable  powers  in  granting  reliefs 

are  peculiar  circumstances  of  difficulty  and  determining  rights  of  property, 

and  embarrassment  in  its  administra*  Their  jurisdiction,  except  under  some 

tion,  and  when  the  assuming  of  juris-  very    exceptional    circumstances,    is 

diction  would    prevent  great  delay,  exclusive;  equity  has  no  jurisdiction 

expense,   inconvenience,    and    waste,  over  administrations,  either  in  the  first 

and  thus  conclude  by  one  action  and  instance  or  by  way  of  correcting  errors 

decree  a  protracted  and  vexations  liti-  in    probate    proceedings,    under    all 

gation:   Deck  v.  Gerke,  supra  (these  ordinary  circumstances.    For  example, 

two  cases  are  cited  and  approved  in  the  court  of  probate  has  full  power  to 

Rosenberg  v.  Frank);  equity  has  ez-  correct  inventories,  to  compel  the  filing 

elusive  jurisdiction  of  actions  to  com-  of  additional  inventories,  and  to  settle 

Eel  the  enforcement  of  trusts  created  the  accounts  of  executors  and  adminia- 

y  will,  to  call  the  trustee  to  an  ao*  trators  upon  a  basis  of  equity.    That 

count,  and  to  perform  his  trust  duties:  specific  legacies  are  given  by  ambis- 

Haverstick 'v.   Trudel,   51   Cal.   431;  uous  language,  that  there  are  difficul- 

Auguisola  V.  Amaz,  51  Gal.  435;  and  ties  in  the  settlement  arising   from 

of  actions  against  the  administrator  conveyances  of  land  by  the  executors 

and  heirs  of  a  deceased  mortgagor,  to  pursuant  to  covenants  of  the  testator, 

foreclose  a  mortgage:  Meyers  v.  Far-  and  from  their  acceptance  of  mort- 

quharson,  46  Cal.  190;  Willis  v.  Farley,  gaged  lands  in  lieu  of  the  debts  dae 

24  Cal.  490,  500;  a  court  of  eq^nity  has  to  the  deceased  secured  by  the  mort- 

jurisdiction  of  a  suit  to  set  aside  a  de*  gages    thereon,     are    not     sufficient 

cree  of  a  probate  court  obtained  by  grounds  to  make  the  interference  of 

fraud:  Sanford  v.  Head,  5  Cal.  297;  equity    either    necessary    or   proper: 

but  see  Hope  v.  Jones,  24  Gal.  89  (the  Beach  v.  Norton,  9  Conn.  182;  Pitkin 

case  of  Sanford  v.  Head  is  cited  with  v.  Pitkin,  7  Conn.  315  (suit  by  execu- 

approval  in  Rosenberg  v.  Frank);  and  tors  to  charge  real  estate  of  testator 

has  jurisdiction  of  a  suit  by  the  admin-  with  expenses  incurred  in  the  adminis- 

istrator  of  a  deceased  partner  against  tration);  Bailey  v.  Strong,  8  Cooil  278 
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either  court  has  assumed  jurisdiction  of  a  particular  case, 

the  other  tribunal  will  not  ordinarily  interfere.    These 

(where  an  inaoWent  heir  indebted  to  ordinary  imrpoeea,  lo  that  oonrts  of 
the  estate  to  the  fnll  amonnt  of  his  equity  will  not  interfere  under  ordi- 
■hare  therein  had  fraudnlently  at-  nary  circumstancea  to  exercke  a  jnris- 
tigned  hia  interest  in  the  estate,  equity  diction  which  they  really  possess,  yet 
will  not  interfere;  full  power  in  the  the  equitable  jurisdiction  will  be  exer- 
probate  court);  Sheldon  t.  Sheldon,  oised  freely,  where  the  circumstances 
2  Root,  512;  Gates  t.  Treat,  17  Conn,  are  special,  and  where  equitable  relief 
3S3  (equity  will  not  correct  an  error  is  needed,  m^hich  cannot  adequately  be 
in  carrying  out  the  final  settlement  conferred  by  the  probate  courts.  The 
and  distribution  in  the  probate  court),  extent  of  the  equitable  jurisdiction  is 
Probate  court  has  full  power  to  cor-  far  greater  than  in  Arkansas  and  Con- 
rect  any  error  made  in  a  prior  and  necticut,  and  greater  perhaps  than  in 
partial  settlement,  and  to  do  equity  California,  but  more  circumscribed 
tffloog  the  parties  interested,  and  than  in  Alabama.  In  some  of  the 
there  is  no  jurisdiction  in  courts  of  earlier  cases,  under  the  then  exiating 
cqaity  for  such  a  purpose:  Mix's  Ap-  statutes,  it  was  held  that  the  general 
peal,  35  Conn«  121;  95  Am.  Dec  222.  equitable  jurisdiction  over  administra- 
On  the  other  hand,  equity  has  full  and  tions  existed,  substantially  the  same 
cxdofiTe  jurisdiction  over  all  trusts  of  as  that  possessed  by  the  English  court 
real  or  personal  property  created  by  of  chancery;  that  when  a  conrt  of 
will,  of  calling  the  trustees  to  account,  equity  had  obtained  jurisdiction  over 
of  settling  their  accounts  and  compel-  a  case  of  administration,  and  the  ad- 
ling  a  performance  of  the  trust;  the  ministrator  is  removed  from  office,  it 
probate  jurisdiction  does  not  extend  may  appoint  a  receiver  who  could  dis- 
to  trusts:  Cowles  ▼.  Whitman,  10  pose  of  the  assets  and  settle  the  estate 
Conn.  121;  25  Am.  Dec.  60;  Parsons  v.  under  a  decree  of  the  court:  Walker 
Lyman,  32  Conn.  566;  Prindle  y.  v.  Morris,  14  Ga.  323;  Mills  v.  Lump- 
Holcomb,  45  Conn.  111.  Illustration  kin,  1  Oa.  511;  44  Am.  Deo.  677. 
of  the  extraordinary  circumstances  Later  cases  described  the  probate  ju- 
nnder  which  the  equitable  jurisdiction  risdiction  over  matters  of  accounting, 
exists:  AU  the  heirs  signed  an  agree-  final  settlement,  and  distribution  as 
nient  that  the  estate  should  be  settled  exclusive  under  ordinary  circum- 
in  the  probate  courts  in  accordance  stances,  and  held  that  equity  could 
with  the  draught  of  a  will  prepared,  but  only  interfere  to  grant  relief  which  a 
not  executed,  by  the  deceased.  One  court  of  probate  cannot  and  a  court  of 
of  these  heirs,  who  was  weak-minded  equity  can  give:  Slade  v.  Street,  27 
and  ignorant  of  his  riffhts,  and  who  Ga.  17;  Perkins  t.  Perkins,  21  Ga.  13; 
cUimeid  to  hawe  been  unduly  influenced  Moody  v.  Ellerbie,  36  Ga.  666.  Fi- 
by  the  others  to  sign  the  agpreement,  nally,  the  very  recent  cases,  under 
whereby  he  relinquished  a  larser  in-  existing  statutes,  admit  a  broader 
ternt  than  he  received,  filed  a  t>ill  in  equitable  jurisdiction  in  the  matter  of 
equity  to  set  aside  the  agreement,  and  oniinary  administrations.  It  is  held 
to  enjoin  the  proceedings  in  the  pro-  thataconenrrentinrisdiction  of  equity 
hate  court  under  it;  held,  that  courts  over  the  matter  of  accounting  and  set- 
of  probate  have  sole  jurisdiction  in  all  tlement  by  administrators  is  specially 
onnnary  matters  relating  to  the  settle-  retained  by  the  Code  of  1873,  sec  2600: 
ment  of  estates,  but  that  this  was  an  Ewing  v.  Moses,  50  Ga.  264;  [Johnston 
otmordinary  matter,  and  equity  had  v.  Duncan,  67  Ga.  61 ;  McCook  v.  Pond, 
jurisdiction.  72  Ga.  150;  McGowan  y.  Lufburrow, 
(^fioryio. —There  is  some  disorep-  82  Ga.  523;  14  Am.  St.  Rep.  178]; 
aocy  among  the  decisions,  chiefly  aris-  still  it  is  said  that  there  should  be  a 
ing,  however,  from  the  different  stat-  strong  causa  to  authorise  a  court  of 
vtoy  systems  prewailini^  at  different  equity  to  exercise  this  jurisdiction, 
pniods.  It  may  be  accurately  stated,  and  to  interfere  with  the  regular  ad- 
M  a  general  description  of  the  pres-  ministration  of  an  estate:  Mayo  ▼. 
eat  condition,  that  while  the  juris-  Keaton,  54  Ga.  496;  and  see  Collins 
diction  of  probata  is  sufficient  for  all  v.  Stephens,  58  Ga.  284.    The  follow- 
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states  are  Alabama,  Illinois,  Iowa,  Kentucky,  Maryland, 
Mississippi,  New  Jersey,  North  Carolina,  Bhode  Island, 

ing  are  partioalar  oonditions  of  fact,  Ga.  302;  see  anUf  voL  S^  §  918;  whor» 
or  inatanoes  of  partioalar  relief,   in  the  heirs  agree  to  distribute  an  estate 
which  eqaity  has  jarisdiction:  Mar*  without  a  regular  adoiioistration  in 
aluiling  qf  asaeU:  Equitable  suits  for  the   probate  courts   and  appoint  an 
the  marshaling  of  assets  will  be  main-  agent  for  that  purpose,  and  put  him 
tained  whenever  such  relief  is  actually  in  possession  of  the  property,  a  suit  in. 
required,  and  is  souffht  to  be  obtaiued;  equity  against  him  by  one  or  more  of 
but  the  mere  fact  wat  there  are  nu-  the  distributees  may  be  maintained^ 
merous  claims  a|;ainst  the  estate,  or  as  against  an  administrator:  Moore  v. 
that  the  estate  is  insolvent,  does  not  Gleaton,  23  Ghi.  142;  a  huslMuid  pro- 
constitute  a  case  for  marshaling:  Bryan  cured  a  policy  of  life  insurance  for  the 
V.  Hickson,  40  Ga.  405;  Irviu  v.  Cred*  benefit  of  his  wife  and  children.     On 
iters  of  Bond,  41  Ga.  630;  Jeter  v.  Bar-  his  death  the  amount  was  paid  to  Hie 
nard,  48  Ga.  43;  [Stephens  ▼.  James,  widow,  and  she  paid  it  over  to  her 
77  Ga.  139.]     Deelroyed  urilL'  It  has  father,  who  was  co-administrator  with 
been  held  that  equity  has  no  Juris-  her  of   her   husband's  estate.     The 
diction  of  a  suit  to  establish  a  will  father  died  without  aecountinj;    for 
destroyed  by  accident,  since  the  pow-  this  fund  in  his  hands.    The  chiidrea 
ers  of  the  probate  court  are  ample  bring  a  suit  in  equity  against  the  ex- 
in  such  a  case:    Slade  v.   Street^  27  ecutor  of  this  deceased  father  for  an 
Ga.  17;  Perkins  v.  Perkins,  21  Ga.  account  and  payment  of   the  fnnd. 
13  (equity  will  interfere  only  in  case  Held,  that  the  suit  should  have  been 
of  destruction  by  epoUation);  but  as  brought  by  the  widow,  and  the  ohil- 
equity  has   jurisdiction   in  cases  of  dren  could  not  maintoin  it  withont 
fraud,  it  may  entertain  a  suit  to  es-  adding  her  as  a  party  defendant,  and 
tablish  a  will  destroyed  by  fraud,  not-  showing  why  she  did  not  sue  herself 
wiUistanding  the  ezdnsive  jurisdiction  as  the  plaintiff:  Fletcher  T.   Collier, 
in  general  of  the  court  of  ordinary  61  Ga.  663.     [It  was  held  in  Bailey 
over  probate  matters:  Harris  v.  Tise-  v.   Ross,    68   Ga.   735,   that   where, 
rean,  62  Ga.  153;  21  Am.  Rep.  242;  after    due    notice,    leave    has    been 
equity,  however,  has  no  jurisdiction  regularly  granted  by  the  court  of  or- 
to  establish  a  copy  of  a  lost  will:  diuarv  (probate)  to  an  administrator 
Ponce  V.   Underwood,    65   Ga.   601.  to  sell  realty  of  a  decedent*  ec^uity 
Fraud  or  waUe:  Equity  has  a  correct-  will  not  restrain  the  sale  by  injuno- 
ive  Jurisdiction  in  oases  of  fraud  or  tion  at  the  instance  of  an  heir  on  ao- 
waste  in  the  coarse  of  an  administra-  count  of  reasons — as  that  there  were 
tion  or  settlement^  except  fraud  in  the  no  debts  against  the  estate  —  whioh 
execution  of  a  will;  thus  a  court  of  could  have  been  as  readily  urged  at  the 
equity  may  set  aside  letters  of  admin-  time  when  such  order  was  granted;  but 
istration  procured  by  fraud,  and  re-  it  is  said  in  a  similar  case  that  where 
quire  the  administrator  to  account  for  the  estate  is  ready  for  distribution,  and 
and  pay  over  to  the  lawful  foreign  this  is  asked  for  in  the  bill,  equity  may 
executor  the  assets  received  by  him:  assume  ju^sdiction,  and  incidentally 
Wallace  v.  Walker,  37  (ra.  265;  92  enjoin  the  administrator  from  making 
Am.  Dec.  70;  and  may  entertain  a  such  a  sale:  McCook  v.  Pond,  72  Ga. 
suit  by  a  ward  against  an  administra-  150.]    EquUable  remedies  ef  crettitora." 
tor  for  various  equitable  relief  against  When    an   estate    has   been   settled 
)the  latter 's  fraua  and  waste:  ^^^i^e  v.  and    distributed,    and    the   executor 
Ware,  42  Ga.  408;  and  has  jurisdic-  discharged  by  a  decree  of  the  probate 
tion  in  all  cases  of  fraud,  except  fraud  court  rendered  with  the  consent  of  the 
in  the  execution  of  a  will:  Harris  v.  heirs,  a  creditor  who  subsequently  ob- 
Tisereau,  52  Ga.  153;  21  Am.  Rep.  tained  a  judgment  against  the  estate 
242;  a  court  of  equity  has  no  jurisdic-  may  maintain  a  suit  in  equity  upon  it 
tion,  therefore,  to  set  aside  a  will  reg-  af^ainst  the  heirs  to  reach  the  property 
ularly  admitted  to  probate,   and  to  distributed  to  them,  the  executor  being 
declare  the  same,  or  any  part  thereof,  insolvent:  Long  v.  Mitchell,  63  Ga. 
null  and  void:  Tudor  v.  James,  53  769;  and  a  judgment  creditor  of  the 
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Tennessee  (in  certain  special  cases),  Virginia  [West  Vir* 
giniaX  District  of  Columbiai  and  the  United  States  courts. 

eitaie  mar  sue  in  equity  to  reach  as-  an  administrator  to  pay  orer  money 

estB  alreaay  dlstrxlrated,  when  the  ex-  in  his  hands  to  the  person  IcgaUy  en- 

eentor  is  a  non-resident  and  insolvent,  titled  to  receive  it,  without  determin- 

sod  all  the  assets  are  distributed,  the  ing  who  were  emUtab^  entitled  to  the 

exeentor  himself  being  a  devisee  and  fund:  Townsend  ▼.  Kadcliffe,  44  111. 

being  made  a  defendant.    In  such  a  446;  a  suit  by  a  creditor  a^^inst  an 

ease,  if  the  executor  has  committed  administrator  for  an  acoountmg  and  a 

waste,  his  share  should  be  first  applied  sale  of  land  for  purpoee  of  satisfying 

in  discharge  of  the  judgment,  before  the  daim,  where  the  court  of  probate 

tiking  the  shares  of  other  devisees:  had  committed  error  in  passing  upon 

Redd  V.  Davis,  69  Ga.  S23.  the  demand,  and  all  the  papers  and 

IlXmoU,  —  The  theory  is  admitted  records  in  the  probate  court  had  been 

by  later  as  well  as  earlier  cases  in  destroyed  by  accidental  fire:  Clark  v. 

this  state  that  equity  retains  a  gen*  Hogle,  52  III.  427;  in  a  case  involving 

enl  jurisdiction  over  administrations,  oomplicated  equities,  a  court  of  equity 

CQDcurrent  with,  but  paramount  to,  may  entertain  a  creditor's  suit  against 

that  possessed  by  the  probate  courts,  the  heirs  of  a  deceased  debtor,  and 

sod  the   only  practical  question  is,  may  then  retain  the  case,  in  order  to 

When  wiU  that  jurisdiction  be  exer-  decree  a  final  settlement:  Garvin  v. 

cised?    The  earlier  decisions  allowed  Stewart's  Heirs,  69  IlL  229;  where  the 

its  exercise    somewhat   mere   freely  payment  of  debts  is  made  a  oharge 

then  is  done  by  the  later  ones;  tiiey  on  the  testator's  real  estate,  equity 

seem  to  have  permitted  a  resort  to  has  jurisdiction  in  the  first  instance, 

eouiky  in  the  first  instance,  instead  on  the  ground  of  its  jurisdiction  over 

or  to  the  probate  court,  for  the  pur-  trusts:  Harris  v.  Douglas,  64  111.  466; 

poss  of  an  accounting  and  finsl  settle-  see  also  case  of  a  special  agreement  for 

meat,    without   any   special   ground  distribaUon  and  acoountmff  made  by 

alleged;  and  also  for  the  purpose  of  heirs  and  devisees:  Pool  v.  Docker,  92 

re-examining  and  correcting  a  settle-  IlL  601.    In  the  following  cases  the 

neat  made  by  a  probate  court,  with  facts  are  not  sufficient  to  admit  the 

which  a  party  was  dissatisfied:  Grattan  exercise  of  this  equitable  jurisdiction: 

V.  QratUn,  18  HL  167;  65  Am.  Deo,  Equity  will  not  take  jurisdiction  of  a 

726;  Mahar  v,  O'Hara,  4  Gilm.  424;  suit  to  establish  a  simple  legal  claim 

Jeoninss  v.  McConnel,    17  IlL    148;  or  debt,  where  there  are  no  equitable 

Heward  v.  Slagle,   52  HL  336.     The  incidents:  Hales  v.  Holland,  92  IlL 

more  recent    cases,  while   fuUjr  ad-  494;  Armstrong  v.  Cooper,  11  HI.  560; 

mitting  the  existence  of  this  jurisdio-  even  that  the  daim  is  equitable  is  not 

tioB,  have    repeatedly  declared    the  of  itself  sufficient:  Garvin  v.  Stewart's 

role  to  be:  *' Courts  of  equity  will  not  Heirs,  59  HL  229;  one  of  several  ex- 

taerdae  jurisdiction  over  the  adminis-  ecutors  cannot  call  his  co-executors  to 

toation  ol  estates  except  in  extraordi-  account  in  equity:  Grain  v.  Kennedy, 

sary  cases;  some  special  reason  must  85  IlL  340;  it  is  not  a  sufficient  ground 

be  shown    why    the    administration  for  a  suit  in  equity  by  a  creditor  that 

should  be  taken   from   the   probate  he  has  not  presented  his  claim,  and 

court ":    Freeland  v.   Dazey,  25  IlL  that  the  presentation  was  barred  by 

291;  Townsend  ▼.   Badcliffe,  44  IlL  the  statutory  period  of  limitation,  that 

416;  Garvin  ▼.  Stewart's  Heirs,  59  HL  the  administrator  was  discharged  by 

229;  Harris  v.  Douglas,  64  HI.  466;  order  of  the  probate  court,  and  that 

Blaachard  ▼.  Williamson,  70  IlL  647;  there   were   assets    not   inventoried: 

Heaatis  v.  Johnson,  84  IlL  61;  Grain  Blanchard  v.  Williamson,  70  IlL  647. 

V.  Kennedy,  85  HL  340;  Hales  v.  Hoi-  [A  court  of  equity  will  not  ordinarily 

land,  92  HL  494;  [Harding  v.  Shepard,  assume  jurismction  until  the  claimant 

107  HL  264;  Winslow  v.  Leland,  128  shall  have  exhibited  his  claim  and  had 

IlL  SK)4. ]    The  following  are  examples  it  allowed  in  the  county  (probate)  court, 

of  such  special  facts  in  which  this  con-  and  then,  if  any  special  reasons  that 

carrent  jurisdiction  is  properly  exer-  may  be  deemed  sufficient  can  be  as- 
cised:  Where  a  oonrt  of  probate  ordered    signed  why  that  oourt  cannot  afford 
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In  the  states  of  the  second  class,  the  jurisdiction  of  the 
probate  courts  over  everything  pertaining  to  the  regular 

the  requisite  relief,  equity  will  assist  2  Blackf.  377;  20  Am.  Dec  123;  Mur- 

him,  but  not  otherwise;  in  this  re-  dock  v.  Holland's  Heirs,  3  Blackf.  114. 

spect,  judgment  creditors,  except  so  far  Where  the  guardian  of  A's  children 

as  their  judgments  are  liens  on  real  bad  died  without  accounting,  and  not 

estate,  and  simple  contract  creditors,  leaving  personal  property  sufficient, 

are  on  tiie  same  footing.     For  waste  and  the  accounts  were  complicated,  a 

by,  or  fraud,  mistake,  or  incompetency  suit  in  equity  by  these  children  and  A's 

of,  the  administrator,  relief  may  be  had  representatives  against  the  guardian's 

in  the  county  court.     The  fact  that  personal  representatives  and  heirs  for 

the  administrator  failed,  through  fraud  an  accounting  and    settlement,    was 

or  negligence,  to  collect  assets  in  the  held  proper:  Peck  v.  Braman,  2  Blackf. 

hands  of  surviving  partners  of    the  141.     Under    the  existing    statutory 

intestate  is  not  sufficient  ground  for  system  (2  Rev.  Stats.,  p.  17,  and  act 

the  interposition  of  a  court  of  equity:  of  March  6, 1873,  sec.  79),  the  probate 

See  Winslow  v.  Leland,  128  111.  304.]  jurisdiction  held  by  the  circuit  courts 

In  the  following  cases  equity  has  an  over    all    probate    and  testamentary 

exclusive,  or  at  least  a  certain,  juris-  matters,  and  over  administrations,  the 

diction:  Where  a  legacy  is  charged  accounting,  settlement,  and  distribu- 

upon  land  devised,  equity  has  juris-  tion  of  decedents'  estates,  is  practi- 

diction   of   its    enforcement,   on  the  cally  exclusive:  Ex  parte  Shockley,  14 

ground  of  trust,  and  courts  of  equity  Ind.  413;  Williams  v.  Perrin,  73  Ind. 
ave  jurisdiction  in  all  cases  of  lega-  57;  Ramsey  v.  Fouts,  67  Ind.  78;  Hea- 
cies:  Mahar  v.  O'Hara,  4  Gilm.  424;  ton  v.  Knowlton,  65  Ind.  255;  Noble 
where  the  object  of  a  suit  is  to  charge  v.  McGinnis,  55  Ind.  528;  Alexander 
an  administrator  for  violating  the  v.  Alexander,  48  Ind.  559.  Notwith- 
duties  of  his  trust  in  regard  to  land,  standing  this  general  conclusion,  it 
a  court  of  equity  not  only  has  juris-  seems  hardly  possible  that  the  original 
diction,  but  is  the  only  court  which  andmostsalutary  jurisdiction  of  equity 
can  give  adeauate  relief:  McCreedy  v.  over  fraud  and  mistake  has  been  en- 
Mier,  64  Gum.  495;  heirs  who  are  tirely  abro^^ted  so  as  to  prevent  a 
dissatisfied  with  the  settlement  of  an  court  of  equitable  powers  from  setting 
estate  which  is  complicated  should  aside  or  correcting  an^  case  of  fraud 
proceed  by  bill  in  equity,  and  not  by  or  mistake  in  an  administration,  hnw- 
appeal  from  the  decree  of  the  probate  ever  clear,  although  no  recent  cases 
court:  Heward  v.  Slagle,  52  Gilm.  336;  involving  this  question  seem  to  have 
see  vol.  1,  §  349,  note  1.  [An  act  arisen.  It  is  pudn  that  the  equitable 
which  gives  a  probate  court  jurisdic-  jurisdiction  in  this  state  is  confined 
tion  of  claims  against  estates,  when  the  within  the  narrowest  limits, 
decedent  has  received  money  in  trust  loxoa,  — The  decisions  in  this  state 
for  any  purpose,  does  not  confer  on  are  few,  but  they  show  very  clearly 
those  courts  exclusive  jurisdiction;  the  that  a  large  original,  as  well  as  ntper^ 
legislature  has  no  power  to  deprive  visoi-y  or  corrective,  jurisdiction  in 
circuit  courts  of  equity  jurisdiction  equity  is  left  unaffected  by  statutes; 
over  trusts:  Howell  v.  Moores,  127  that  the  probate  system  is  not  corn- 
Ill.  67.]  plete,  does  not  extend  to  many  mat- 
Indiana, — Under  the  earlier  statutes  ters  of  a  distinctively  equitable  cog- 
it  was  held  that  the  probate  courts  nizance,  and  over  such  matters  the 
had  jurisdiction  of  all  matters  of  ad-  jurisdiction  of  equity  will  be  exercised 
ministration,  and  the  decrees  of  final  without  question.  Substantially,  a 
settlement  made  therein  were  prima  concurrent  jurisdiction  in  equity  ex* 
facie  correct^  and  that  a  court  of  equity  ista,  and  the  practical  inquiry  is.  When 
could  only  interfere  with  such  decrees  will  it  be  exercised  ?  Ordinary  claims 
or  with  pending  administrations  in  against  an  estate  come  within  the  pro- 
dear  cases  of  fraud  or  mistake,  but  bate  jurisdiction,  but  this  does  not 
the  jurisdiction  did  exist  to  correct  apply  to  matters  of  an  equitable  na> 
fraud  or  mistake:  Allen  T.  Clark,  2  ture,  of  which  a  court  of  chancery  has 
Blackf.  343;  Brackenridge  v.  Holland,  cognizance.    The  probate  jurisdiction 
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administration  and  settlement  of  decedents'  estates  is 
Tirtoallj  exclasive.     The  equitable  jurisdiction  over  the 

over  all  matters  connected  with  the  of  the  estate  to  the  payment  of  claims 

lettlement  of  estates  is  not  exclasive;  which  had  been  adjudged,  upon  final 

the  equitable  jorisdiction  is  not  taken  settlement  in  the  probate  court  to  be 

tway  expressly,  or  by  any  fair  con-  due  to  the  administrator,   held,  that 

ftmction  of  the  statutes.    The  probate  the  court  of  equity  had  jurisdiction; 

eourt  has  not  the  power  to  entertain  a  that  the  grant  of  juriBdiction  to  the 

suit  by  creditors  to  compel  the  admin-  probate  courts  was  not  intended  to 

istrator  to  sell  real  estate;  jurisdiction  limit    the  jurisdiction    of    equity  in 

of  such  a  suit  must  be  confined  to  such  matters:  Shoemaker  r.  Brown, 

Suity:  Waples  v.  Marsh,   19  Iowa,  10  Ean.   383.    On  the  other   hand, 

1.    Under  the  statute,  a  will  ad-  where    a  creditor,  whose  oUim  was 

mitted  to  probate  may  be  contested  allowed  by  the  probate  court,  sought 

tither  by  appeal,  or  by  an  original  to  have  lands  of  the  estate  sold  in 

suit  in  the  court  of  equity:  Havelick  satisfaction,  it  was  held  that  in  such 

V.  Havelick,  18  Iowa»  414;  and  equity  a  case,  where  the  creditor  had  no  spe- 

hu  jurisdiction  to  set  aside  and  de-  cific  lien  on  the  land,  and  the  admm- 

dare  void    probate    proceedings,   on  istration    was    still  pending   in  the 

the  ground  of  their  fraud:  Cowin  v.  probate  court,  the  remedy  given  by 

Toole,  31  Iowa,  513.    Still,  the  circuit  the  probate  court  was  adequate,  and 

coort,  IS  a  court  of  equity,  will  not  therefore  the  jurisdiction  of  equity 

review  and  correct    the  acts  of   an  would  not  be  exercised.     The  probate 

administrator  while  the  administra-  court  had  ample  powers  to  order  the 

tioa  is  pending,  —  that  is,  will  not  re-  administrator  to  sell  land,  for  pay- 

ntove  a  pending  administration  from  ment  of  debts,  when  there  was  a  de- 

the  control    of   probate:   Hutton    ▼•  ficiency  of  personal   assets,   and   the 

Laws,  55  Iowa,  710.  creditor  should  resort  to  this  statutory 

Kamtu,  —  While  the    decisions    in  method,  and  not  to  a  suit  in  equity: 

this  state  are  very  few,  they  clearly  Johnson  v.  Cain,  15  Kan.  532.     This 

show  that  the  grant  of  a  broad  juris-  decision  undoubtedly  conforms  to  the 

diction  to  the  probate  courts  is  not  rule  prevailing  in  the  great  majority 

reguded    as    having    destroyed    the  of  states,   where  power  to  sell  land 

original    jurisdiction  of    equity   over  under  the  direction  and  control  of  the 

administrations,  but  it  still  exists  con-  probate  court  is  given  to  an  adminis- 

carrently  with  that  of  the  probate  trator. 

eoorts.  Although  the  concurrent  ju-  Kentucky, — The  eauitable  jurisdic* 
risdiction  of  equity  thus  exists,  it  is  tion  in  this  state  is  broad,  —  concur- 
practically  exercised  only  as  an  ancil-  rent  with  that  of  the  probate  courts,  so 
lary,  supplementary,  and  corrective  that  parties  may  in  the  first  instance 
jonsdiction;  it  is  invoked  under  cir-  proceed  by  a  suit  in  equity  for  an 
CBmstancea  or  to  grant  reliefs  where  accounting  and  final  settlement;  but 
the  powers  and  remedies  of  probate  ordinarily,  the  court  which  first  as- 
sre  madequate,  and  to  correct  the  sumes  jurisdiction  of  an  administra- 
proceedinss  of  the  probate  court  where  tion  will  retain  it  unto  the  end,  with- 
tbere  is  fraud,  mistake,  or  perhaps  out  interference  with  the  other, 
plain  error;  but  it  will  not  interpose  Equity  has  also  a  jurisdiction  in  sps- 
with  a  pending  administration,  where  cial  oases,  where  the  powers  of  the 
the  estate  is  still  unsettled,  in  order  probate  court  are  not  adequate,  oi 
to  determine  matters  which  come  perhaps  do  not  at  all  exist.  The  e^ui- 
within  the  probate  jurisdiction  and  table  jurisdiction  over  administrations 
over  which  the  probate  powers  are  is  not  taken  away  by  the  statutes, 
certain  and  adequate.  Whde  all  these  Courts  of  chancery  may  entertain 
eondusions  nxe  not,  perhaps,  expressly  jurisdiction  of  suits  for  a  final  account- 
formulated  by  any  of  the  decisions,  mg,  settlement^  and  distribution: 
they  seem  to  be  necessarily  involved  Moore  ▼.  Waller*s  Heirs,  1  A.  K. 
in  or  implied  by  those  decisions.  In  Marsh.  488.  But  this  jurisdiction  is 
■o  equitable  suit  by  an  administrator  ooncurrent  with  that  possessed  by 
^  him$  non  to  sabject  certain  lands  the  probate  courtSi  and  io  general,  the 
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subject   is  neither  concurrent  nor  auxiliary  and   cor- 
rective.    It  exists  only  in  matters  which   lie  outside 

first  oonrt  whieh  aMomes  jnrudiotion  eqni^  will  not  entartain  a  rait  to 
of  an  administration  may  retain  it.  aBtablish  a  lost  will,  when  the  same 
If  a  rait  had  been  oonmienoed  in  relief  can  be  granted  by  a  probate 
chancery,  any  subsequent  proceedings  oonrt:  Hnnt  ▼.  Hamilton,  9  Dana,  90. 
by  way  of  settlement  in  the  probate  Maine.  —  From  the  limited  natore 
court  wonld  be  nugatory,  or  would  of  the  equity  jurisdiction  conferred 
not  be  permitted;  and  conTcrselT,  if  by  statute,  hitherto  held  by  the 
proceedmffs  for  a  settlement  had  been  courts  of  this  state:  See  ante,  vol.  1, 
Degun  in  tiie  orobate  courts  a  court  of  I8  286,  822-^337;  and  from  ^e  absence 
chancery  would  not,  under  ordinary  of  decided  cases  in  which  any  such 
circumstances,  interfere  with  the  ad«  Jurisdiction  has  been  exercised,  —it 
ministration:  Saunders's  Heirs  ▼.  appears  that  the  equitable  jarisdictioa 
Saunders's  Bz'rs,  2  Lttt  814;  Black*  in  matters  connected  with  administra- 
erby  ▼.  Holton,  0  Dana»  620.  There  tions  is  extremely  narrow,  — that  it  is 
are,  however,  special  oases  in  which  confined,  in  fact^  to  testamentary 
equity  wiU  exercise  its  jurisdiction  trusts  and  to  the  construction  of  wills 
because  the  powers  and  reliefo  of  the  as  a  branch  of  the  ffeneral  jurisdiotioa 
probate  court  are  inadequate,  or  per*  over  trusts.  The  jurisdiction  of  pro- 
naps  do  not  exist.  Where  an  execu*  bate  over  all  matters  connected  with 
tor,  at  the  request  of  heirs  and  devi-  the  settlement  of  the  estates  of  deoe* 
sees,  sold  a  negro,  taking  a  note  for  dents  appears  to  be  virtually  excla- 
the  price  to  himself  as  executor,  the  sive;  the  mstanoes  in  which  equity  can 
remedy  of  the  heirs  and  devisees  for  interfere,  in  addition  to  the  two  above 
their  share  of  the  note  or  purchase*  mentioned,  seem  to  b^  referable  to 
money  is  by  rait  in  equity;  Gartmel  some  other  distinct  head  of  equity  ju- 
V.  Rench,  2  J.  J.  Marsn.  118.  After  risdiction,  — such,  for  example,  as  that 
an  administrator  has  distributed  the  in  aid  of  creditors  whose  remedies  at 
estate  among  the  heirs,  a  creditor  law  have  been  exhausted,  or  perhaps 
whose  debt  has  not  been  paid,  and  who  that  of  fraud.  An  administrator  of 
had  obtained  no  judgment,  may  resort  an  insolvent  estate  is  entitled  to  ths 
to  equity  for  relief:  Stroud's  Heirs  aid  of  a  court  of  equity  to  reach  prop- 
V.  Bamett,  8  Dana,  391.  A  rait  in  erty  of  the  deceased,  for  the  purpoes 
equity  is  also  proper  to  obtain  a  dis*  of  satisfying  the  claims  of  creditors, 
oovery  of  assets  and  appropriation  which  has  heetk  conveyed  or  is  held  in 
thereof  in  satisfaction  of  a  judgment  fraud  of  the  rights  of  rach  creditors; 
which  the  plaintiff  had  recovered  but  his  legal  remedies  must  be  ex- 
against  the  administrator,  on  which  hausted  before  resortincr  to  equity: 
the  execution  had  been  returned  un«  Caswell  v.  CSaswell,  28  Me.  232; 
satisfied:  Pilkinston's  Ex'x  v.  Gaunt's  Fletcher  v.  Holmes,  40  Me.  364;  [Froet 
Adm'x,  6  Dana»  410.  A  court  of  equity  v.  Libby,  79  Me.  66;]  but  while  the 
has  jurisdiction  of  a  suit  to  annul  and  administrator  may  thus  invoke  the  aid 
set  aside  settlement  made  by  an  execu-  of  equity,  a  creditor  of  the  deceased, 
tor  in  the  probate  court,  on  the  ground  who  has  not  exhausted  his  legal  reme- 
of  fraud,  or  to  obtain  a  discovery  of  dies,  cannot  maintain  a  suit  to  havs 
assets;  and  having  asramed  jurisdic-  such  property  appropriated  in  pay* 
tion  for  rach  a  purpose,  the  court  will  ment  of  his  debt:  Caswell  v.  Caswell, 
retain  the  suit  and  give  full  and  final  suprcu  A  had  obtained  a  decree  in  aa 
relief:  Speed's  Ex'r  v.  Nelson's  Ex'r,  equitable  suit  against  the  administra- 
8  B.  Mon.  499,  607.  A  suit  in  equity  trix  of  B,  brought  to  procure  a  deposit 
for  an  accounting  may  be  maintained  made  by  B  in  a  bank,  and  pledged  to 
by  an  administrator  de  bonis  non  against  A  as  security  for  a  debt  doe  him  by  Bi, 
the  personal  representatives  and  heirs  to  be  paid  to  him.  Upon  the  subse- 
of  a  deceased  administrator,  who  died  quent  death  of  the  administratrix,  A 
before  the  estate  was  settled:  BeU  brought  a  second  suit  in  equity  against 
lomy's  Adm'r  v.  Bellomy,  3  Bash,  the  administrator  de  bcmia  n(m  of  B  to 
109.  (The  same  rule  prevails  in  Ala-  recover  indemnity  for  certain  extraor- 
bama   and  California.)    A    court  of  dinary  expenses  in  the  first  litigation 
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of  the  regular  course  of  administration  and  settlement, 
which  are  of  purely  equitable  cognizancei  and  which 

eaued  hf  the  f nad  ol  the  Administra-  for  exampli^  a  periooal  nprmuMdre 
trix.  Held,  that  the  •nit  eonld  not  be  af^preheiiae  a  loes  from  the  neglect  or 
maintained;  Bopiton  T.  Ingalla,  70  miaoondnot  of  hie  oo-exeoator  or  oo- 
Me.  461.  Eqaitj  ham  a  complete  jo*  adminiatrator,  adeonate  relief  mar  be 
ritdietioQ  oTer  tnute  created  hj  wiUa,  obtained  in  the  prooate  court:  Beall  v. 
for  the  enforoement  of  the  tmeti  and  fliOiary,  1  Md.  186;  64  Am.  Dec  648; 
thecontiol  of  the  tmeteee:  Richardaon  Whiting  t.  Whitiiw's  Adm'r,  64  Md. 
T.  Knight,  68  Me.  286,  289;  Naaon  t.  167.]  Li  mattera  offdiatinctiTely  eqni- 
FSnt  etc  Ohnrch,  66  Mc  100;  Aider  table  cogniance,  the  jnriadictioa  of 
▼.  Elder,  50  Mc  535;  Morton  ▼•  South-  eqnity  ia  ezelanrc  Thna  where  a 
gate,  28  Mc  41;  and  aee  other  caaea  aale  had  been  made  onder  an  order  of 
ated  in  note  8  under  §  329,  mUe,  in  the  orphana'  conrt^  and  thia  aale  waa 
▼cL  1.  afterwarda  Taoated  by  a  enbaeqnent 
MmTfitmcL  —  The  eqnitable  Jnriadi^  order»  the  orphana'  ooort  haa  no  power 
tiott  in  tfaia  atate  ia  eqnally  broad  aa  to  paaa  n^n  and  to  adjnat  the  righta 
■ad  qute  aimilar  to  that  in  Kentnoky  and  eqnitiee  of  the  pnnshaaer  growing 
and  aevend  other  oommonwealthc  out  of  the  order  of  Tacation;  each  mat- 
ICotwithaUaduig  the  atatntory  pro-  tera  belong  exdnaiTely  to  the  jnriadic- 
bato  ayatem,  it  ia  perfectly  well  aet-  tion  of  eooity:  Eichelberger  T.  Haw- 
tied  that  the  original  jnriadiotion  of  thome,  83  Md.  688.  [And  a  atatnte 
«(iii^  in  adminiatrationa  remaina,  and  providing  that  the  adminiatrator  de 
vill  be  ezerciaed^in  calling  ezeoatora  oofiif  noa  may  be  empowered  by  a  pro- 
and  adminiatratora  to  aoeoont,  in  an-  bate  conrt  to  execute  the  powera  of 
periatending  the  adminiatration  of  aa-  aale  of  realty  conferred  by  the  will 
•fti,  and  in  making  final  aettlement  upon  the  executor  haa  not  arooted  the 
and  diatribntion  of  the  eatate  among  general  auperintending  power  ezer- 
legateea,  diataribnteea,  and  the  like:  ctsed  by  the  court  of  chancery  orer 
Dariar.  ClabMigh,  30  Md.  508;  Bamee  truata;  anch  adminiatrator  de  bom$  non 
▼.  Compton'a  Adm'ra,  8  Gill,  391;  aa  may  therefore  adminiater  the  eatate 
aa  illuatratioii,  a  auit  in  equitjr  by  the  and  execute  tiie  power  of  aale  under 
lepnaeatatiTea  of  a  ward  agunat  the  the  direction  and  protection  of  a  court 
tzacBtora  of  a  deceaaed  guaraian,  who  of  equity:  Keplinger  t,  Maooubbin,  68 
Ittd  died  before  an  accounting  and  Md.  206.] 

final  settlement  of  the  ward*a  eatate  MatmckiueUi,  ^It  la  not  enough  to 

vtt  held  to  be  clearly  maintainable:  aay  that  the  equitable  juriadiction  in 

Bamaa  ▼.  Compton'a  Adm'ra,  mprtu  thia  atate  ia  narrow;  the  only  con- 

[Where  aome  of  the  partiea  claiming  duaion  to  be  drawn  from  deciaiona 

distribution  are  non-reaidenta,  and  re-  heretofore  made  ia,  that  there  ia  no 

fnse  to  appear  in  the  orphans'  court,  equitable    juriadiction    whatever    in 

aa  that  court  haa  no  power  to  iaaue  mattera  belonging  properly  to  the  ad- 

prooeas  to  bring  them  in,  or  to  make  miniatration  and  aettlement  and  dia- 

pnblication  againat  them,  a  proper  caae  tribution  of  eatates.     The  atatntory 

II  presented  for  equity  to  adminiater  powera  given  to  conrta  of  equity  in 

•ad  distribnte  the  eatate:  Alexander  caaea  of  trust,  fraud,  discovery,  and 

▼.  Laidn,  72  Md.  199.]    Thia  juria-  the  like,  are  held  not  to  be  any  grounds 

dietion,  however,  ia  only  concurrent  for  interposition  in  adminiatrationa. 

with  that  of  the  probate  court,  and  Not  only  will  a  court  of  equity  not 

will  not  be  exerciaed,  in  the  abaeoce  interfere  with  a  pending  adtninistra- 

of  special  equitable  features,   where  tion  in  the  probate  court,  but  it  will 

probate  haa  sJready  aaaumed  juriadic-  not  entertain  a  auit  to  correct  or  iu- 

tioc    Si^uity  will  not  ordinarily  in-  validate  a  aettlement  made    by  the 

terfere  with  an  adminiatration  begun  probate  court  on  the  ground  of  fraud 

ud  pending  in  the  orphana*  court,  or  mistake,  or  becauae  a  discovery  is 

The  powera  of  the  latter  tribunal  are  needed,  etc.      These  conclusions  are 

generally    adequate    to   protect   the  auatained  by  the  entire  coarse  of  de- 

rigfats  of  those  intereated  in  the  ea-  eisions:  Jennison  v.  Hapgood,  7  Pick, 

tate:  Lee  v.  Price,  12  Md.  253.     [If,  1;  19  Am.  Dec  258;  Grinnell  v.  Bax- 
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do  not  come  within  the  scope  of  the  probate  jurisdic- 
tion.     These   states   are   Connecticut,   Indiana,   Maine, 

ter,  17  Pick.  383;  Sever  ▼.  Rassell,  4  of  the  deceased  cannot  maintain  a  bill 

Cash.  513;  60  Am.  Dea  811;  Wilson  to  reach  land  frandalently  conveyed 

▼.  Leishman,  12  Met  316;  Hathaway  by  the  deceased  in  his  lifetime.     The 

▼•  Thayer,  8  Allen,  421;  Sonthwick  v.  proper  person  to  brin^  such  suit  is  the 

Morrell,    121    Mass.   620;    Sykes    v.  personal    representative:    Putney    ▼. 

Meacham,  103  Mass.  285;  see  ante,  voL  Fletcher,  148  Mass.  247.] 
1,  §  320,  note  1,  for  a  quotation  from        Michigan.  —  The  equitable  jurisdic- 

the  opinion  in  Wilson  v.  Leishman,  tion  over  the  subject-matter  in  this 

which  expresses  the  theory  maintained  state  is  of  the  narrowest  extent.    This 

by  the  court;  [Muldoon  v.  Muldoon,  state  is  to  be  ranged  in  the  same  class 

133  Mass.  114.]    This  doctrine  is  car*  with  Maine  and  Massachusetts.     The 

ried  to  such  an  extent  as  to  deny  the  rule  is  settled  that  the  jurisdiction 

jurisdiction  of  equity  to  interfere  with  over  everything  pertaining  to  adminis* 

a  settlement  made   in    the   probate  tration  belones  exclusively  to  the  pro- 

court  by  an  executor,  which  was  im-  bate  courts.  Equity  has  no  jurisdiction 

peached  on  the  ground  of  his  fraud  to  interfere  with  anything  directly  be- 

and  misconduct,  uthough  his  account  longing  to  the  course  of  administra- 

was  rendered  and  the  settlement  made  tion,   accounting,   settlement,  or  dia- 

without  notice  to  the  parties  interest-  tribution.      Even    frauds,    mistakes, 

ed:  Sever  v.  Russell,  tupra.    Matters  abuse  of  his  trust,  and  the  like  acts 

which  are  collateral  to  or  incidentally  of  an  administrator  or  executor  must 

affect  an  adnunistration  may  some-  be  dealt  with  bv  the  probate  court, 

times  come  within  the  equitable  juris-  Whatever  equitable  jurisdiction  relet- 

diction;  for  exami>le,  where  A  claims  ing  to  the  estates  of  decedents  exists 

the  rights  of  a  child  and  heir  of  the  is  confined  to  matters  of  purely  equi- 

intestate  under  an  agreement  made  table  cognizance,  and  auxiliary  ar  an' 

between  the  intestate  and  A's  father,  eiUary  to  the  adminiUration  and  reme- 

and  also  under  an  adoption  in  pur-  dies    granted   by  probate    tribunals: 

suance  of  a  statute  and  judicial  decree  Holbrook  v.  Campau,  22  Mich.  288; 

in  Pennsylvania,  the  question  of  his  Dickinson  ▼.   Seaver,  44  Mich.  624; 

rights  to  the  estate  under  the  agree-  Winegar  ▼.  Newland,  44  Mich.  367; 

ment  may  be  determined  in  e<}uity,  Kellogg  v.   Aldrich,    39    Mich.   576; 

but  not  until  his  siatuM  as  a  child  of  Shelden  t.  Walbridge,  44  Mich.  251; 

the  intestate  has  been  settled  in  the  [Aldrich  v.  Annin,  54  Mich.  230.]    As 

probate  court:  Ross  ▼.  Ross,  123  Mass.  illustrations  of  cases  which  do    not 

212.  [And  as  trustees  may  ask  instruc-  furnish  sufficient  grounds  for  the  in- 

tions,  not  only  as  to  the  construction  terference  of  equity:  A  suit  by  a  sister 

of  the  will,  but  as  to  their  duties  un-  of  an  intestate  entitled  to  a  distributive 

der  it,  so  executors  may  properly  ask  share  of  his  estate,  alleging  fraud  in 

instructions  as  to  their  duties  under  the  appointment  of  a  guardian  and 

the  will,  in  advance  of  the  final  settle-  administrator,  and  asking  that  he  mav 

ment  of  their  account,  when  grave  em*  be  removed  and  a  receiver  appointee^ 

barrassments  may  result  from  delay,  was  held  not  maintainable;  the  relief 

the  prolmte  court  having  no  power  to  must  be  obtained  from  tiie  probate 

give  directions  as  to  how  future  ac-  court:  Kellogg  ▼.  Aldrich,  ncpra;  and 

counts  shall  be  rendered  or  the  duties  when  a  father  had  obtaineid  allowance 

of   executors    performed:    Welch   v.  of  a  claim  upon  his  son's  estate,  but 

Adamn,  152  Mass.  74,  81.]    Another  the  son's  widow,  who  was  the  execn- 

instance  ii  that  of  creditors  who  may  trix,  refused  to  pay  it^  and  conveyed 

resort  to  equity  for  aid  when  their  away  property  out  of  which  it  should 

legal  remedies  hare  been  exhausted,  be  satisfied,  the  remedy  was  not  in 

and  thus  a  creditor  may  maintain  a  equity,  but  in  probate:  Winegar  t. 

suit  in  equity  against  the  executor  and  ITewIand,  «sf>ftL  In  the  following  ease 

devisees  whcss  devises  are  subject  to  equity  exercised  jurisdiction:  A  suit 

debts,  when  the  statutoiy  period  of  brought  by  an  administrator  andnst 

limitation    has  elapsed:    Fairfield  t.  the  grantee  to  set  aside  a  deed  of  oon- 

Fairfield,  15  Gray,  596.    [A  creditor  veyance  made  by  an  heir  of  the  de» 
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Massachusetts,  Michigan,  Nebraska,  Nevada,  New  Hamp- 
shire, Oregon,  and  Pennsylvania.    In  the  states  of  the 


etited  inicrtate  was  dismissed  on  the  Miss.  426;  Saxon  r.  Ames,  47 

iaets;  bat  an  injunction  was  allowed  666;   Troap  t.   Rice,   49  Miss.   248; 

to  the  grantee  to  restrain  the  adminis-  Smith  ▼.  Kverett,  60  Miss.  676.    The 

tntor  and  heir  from  selling  the  real  following  cases  are  decided  nnder  the 

estate,  since  it  appeared  that  the  per^  last   statute:    Walker    ▼.    State,    63 

tonsl  property  was  sufficient  to  pay  Miss.  632;  Bank  of  Miss.  v.  Duncan, 

an  debts  and  daima  against  the  estate:  62  Miss.  740;  Brunini  ▼.  Pera,  64  Miss. 

Hin  ▼.  Mitchell,  40  Mich.  389.     LA  649;  Evans  ▼.  Robertson,  64  Miss.  683; 

eoort  <rf  equity  has  jurisdiction  to  re-  Buie  ▼.  Pollock,  66  Miss.  309;  Clop- 

itnin  a  sue  of  landls  by  the  executor  ton  ▼.  Hanghton,  67  Miss.  787;  Hunt  v. 

to  pay  debts  and  legacies  in  any  other  Potter,  68  Miss.  96.     As  examples  of 

oroer  than  that  prescribed  by  statute;  the  present  system:  A  suit  in  equity 

aad  jurisdiction  naving  been  assumed,  may  be  maintained  against  the  execn- 

tbe  court  may  go  on  and  declare  for  tor  or  administrator,  and  ld»  mtreHu: 

vhat  raeeific  purpose  a  sale  may  be  legatees,   distributees,   and  creditors 

ordered:  Irehuid  ▼•  Miller,  71  Mich,  are  enabled  to  bring  executors  or  ad* 

119.]  ministrators  into  chancery  fw  investi- 

MkmsuppL — In  describing  the  equi-  gation  and  adiudication  of  questions 

table  juriKlietion  of  this  state,  it  is  relating    to    the    execution  of    their 

neoeasary  to  keep  two  statutory  sys-  trusts,  and  their  sureties  can  also  be 

terns  perfectly  distinct,   the  former  made  parties:  Buie  v.  Pollock,  wpra; 

and  the  present.     By  the  act  of  May  judgment  creditors  of  an  estate  may 

4, 1870^  a  sweeping  change  was  made  maintain  a  suit  in  equity  against  an 

in  the  judicial  powers  and  organiza-  executor  to  compel  a  final  settlement 

tioo.    The  entire  powera  and  functions  and  payment^  and  for  a  pergonal  decree 

of  the  probate  courts  were  transferred  against  him  if  he  has  committed  a 

to  the  courts  of    chancery,   so  that  devattavU;  and  if  the  executor  dies, 

eoarto  of  equity  were  clothed  with  a  the  suit  should  be  revived  against  his 

complete  and   exclusive   jurisdiction  representatives;  Clopton  v.  Uaughton, 

orer  all  testamentary  matters,  matters  svptxt;  an  administrator  of  an  attor- 

of  probate,  and  of  the  administration,  ney  may  maintain  a  suit  in  equity 

accounting,  settlement,  and  diatnbu-  against  the  executor  of   a  deceased 

tioQ  of  estates  of  decedents,  and  of  all  client  to  recover  the  amount  justly 

questions  and  reliefs  incidental,  collat-  due  for  professional  services:  Hunt  v. 

eral,  or  auxiliary  to  regular  adminis-  Potter,    nipra.     The  former  system: 

traticns.    Still,    the  decisions  under  Although  tbe  former  system  has  been 

this  statute  held  that  the  two  juris-  superseded,  it  is  necessary  to  give  a 

dictions  were  not  amalgamated  and  brief  abstract  of  the  decisions  under 

made  one,  and  that  the  proper  juris-  it,  in  order  to  show  what  cases  are 

diction  of  equity  was  not  enlarged,  still  authoritative,  and  what  have  been 

but  that  the  same  court  simply  held  rendered  obsolete  and  nusatory.     The 

and  exercised  all  the  powers  of  the  general  doctrine  was  settled  that  with 

probate  court,  and  all  those  of  a  court  respect  to  all  matters  directly  and 

of  chancery,  in  the  same  manner  as  a  properly  belonging  to  the  administra- 

ooort  may  at  once  be  a  court  of  law  tion  and  settlement  of  estates,  the  ju* 

and  of    equity.     Under    the  present  risdiction  of  the  probate  courts  was 

eooatitntion,  however,  and  the  Uode  of  exclusive;  equity  had  no  jurisdiction: 

1871,  sec  976,  it  seems  that  the  two  Gildart's  Heirs  v.  Starke,  1  Ho^/.  450; 

jarisdictions    have    been    somewhat  Blanton  v.  Kin;?,  2  How.   856;  Ed- 

amalgamated,    and    that  the    equity  mundson   v.    Rouerts,   2    How.   822; 

jurisdiction    has  been   enlarged.     In  Charmichael  v.  Browder,  3  How.  252; 

the  language  of  a  recent  case,  the  de-  McRea  v.  Walker,  4  How.  465;  Ham- 

liga  of  this  last  legislation  was  to  re-  berlin  v.  Terry,  7  How.  143  (has  no  ju- 

store  the  diancery  jurisdiction  to  its  risdiction  of  a  suit  to  set  aside  a  probate 

original  dimensions:  See  ante,  vol.  1,  of  a  will  on  the  ground  of  testator's 

I  330,  note  1:    Wells  v.   Smith,   44  insanity  or  of  fraud  in  the  probate); 

Mias.  296;  Bemheimer  v.  Calhoun,  44  Farve's  Heirs  v.  Graves^  4  Smedes  &  M. 
8  Eq.  Jcb.  — 110 
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third  class,  the  equitable  jurisdiction  is  not  concurrent/ 
but    is    simply   auxiliary   or  ancillary  and    corrective. 

707;  Gftinet  ▼•  Smiley,  7  Smedes  &  M.  to  determine  whether  she  was  entitled 
63;  45  Am.  Dea  295;  Racland  v.  to  both,  or  whether  she  was  put  to  her 
Green,  14  Smedes  &  M.  194;  Neylans  election;  and  the  court  of  eqnity,  har- 
T.  Barge,  14  Smedes  &  M.  201;  Hill  v.  ing  acquired  jurisdiction,  may  restrain 
McLanrin,  28  Miss.  288;  Batliff  v.  proceedings  m  the  probate  court,  and 
Davis,  38  Miss.  107;  Hart  ▼.  Hart,  39  grant  full  and  final  relief:  Gilliam  ▼. 
Miss.  221;  77  Am.  Dec.  668:  Capers  ▼.  Chancellor,  43  Miss.  437;  5  Am.  Rep. 
McCaa,  41  Miss.  479;  Gilliam  r.  498.  2.  A  second  class  included  cases 
Chamcellor,  43  Miss.  437;  5  Am.  Rep.  where  there  was  no  administration  at 
498.  Notwithstanding  this  general  all  pending  in  the  probate  court.  It 
role,  there  were  certain  classes  of  was  at  first  held  tiiat  where  no  let- 
oases  in  which  it  was  settled  that  ters  testamentary  or  of  administration 
equity  had  jurisdiction  under  the  had  been  issued,  so  that  no  adminia- 
former  system.  These  cases  are  still  tration  at  all  had  been  commenced,  a 
useful  under  the  present  system,  for  court  of  equity  might  assume  luris- 
they  illustrate  what  controversies,  diction  in  the  first  instance  of  the 
rights,  and  remedies  connected  with  administration  by  suit,  and  might 
acuninistration  are  proper  snbject-  thus  decree  a  final  settlement  and 
matter  of  equitable  cognizance  in  distribution.  This  rule  was  then  ex- 
general.  These  cases  may  be  arranged  tended  to  the  cases  where  an  adminis- 
in  three  principal  classes:  1.  In  mat-  tration  in  the  probate  court  had  been 
ters  which  are  incidental  and  coUat-  entirely  ended,  the  estate  settled  and 
eral  to  the  regular  course  of  adminis-  distributed;  a  party  who  had  not 
tration,  where  the  question  is  one  been  included  in  this  final  settlement 
peculiarly  of  equitable  cognizance,  miffht  resort  to  equity  for  a  further 
and  the  probate  courts  could  not  give  independent  accounting  and  settle- 
adequate  relief:  Carmichael  v.  Brow-  ment:  Faroe's  Heirs  v.  Graves,  4 
der,  3  How.  2C2;  as  where  an  heir  Smedes  &  M.  707;  Rabb  v.  Griffin,  26 
sought  the  specific  delivery  up  of  a  Miss.  579;  Archer  v.  Jones,  26  Miss. 
lamily  negro  uave:  McReav.  Walker,  683;  Wood  v.  Ford,  29  Miss.  57; 
4  How.  455.  Where  there  was  fraud  Manly  v.  Kidd,  33  Miss.  141;  Hill  t. 
in  an  executor's  settlement^  a  court  of  Boyland,  40  Miss.  618.  3.  Finally, 
equity  might  set  it  aside,  and  order  a  there  were  some  oases  in  which  equity 
new  settlement  in  the  probate  court:  had  an  exclusive  jurisdiction,  because 
Neylans  v.  Burge,  14  Smedes  &  M.  a  court  of  probate  was  not  competent 
201 ;  Green  v.  Oreighton,  10  Smedes  9t  to  give  the  relief  to  which  the  plain- 
M.  159;  48  Am.  Dec.  742;  Searles  ▼.  tiff  was  entitled:  Suit  by  administrator 
Scott,  14  Smedes  &  M.  94;  but  a  suit  of  a  deceased  partner  against  a  tur- 
iu  equity  to  set  aside  a  fraudulent  sale  viving  partner  for  an  account  and  set- 
by  an  administrator  could  not  be  tlement:  Scott  ▼.  Searles,  6  Smedes  & 
maintained:  Hart  T.  Hart,  39  Miss.  M.  25;  7  Smedes  ft  M.  498;  45  Am. 
221;  77  Am.  Deo.  668.  A  suit  in  Dec  317  (suit  to  restrain  interference 
equity  was  proper  to  set  aside  and  with  assets);  American  eto.  Soo.  ▼. 
cancel  a  title,  so  that  the  property  Wade,  8  Smedes  ft  M.  610  (appoint- 
held  under  it  could  be  regularly  ad-  ment  of  a  receiver  over  oertain  prop* 
ministered  upon  and  distributed:  Hill  erty). 

V.  McLauriu,  28  Miss.  288.     A  sale  of  MiawmrL  —There   is    some    direct 

land  ordered  by  a  probate  court  to  conflict  among  the  decisions;  and  the 

f)ay  a  debt  barred  by  the  statute  of  court  has,  at  different  times,  adopted 

imitations     might    be    enjoined    in  different  views  with   respect   to  the 

equity,  at  the  suit  of  a  party  who  had  extent  of  the  equitable  jurisdiction, 

no  opportunity  to  contest  the  prooeed-  The  plain  tendency  of  the  most  reoent 

ings  in  the  probate  court:  Moody  v.  cases  is  to  restrict   that  jurisdiction 

Harper,  38  Miss.  599.    And  where  a  within  very  narrow  limits.    The  prea- 

widow  claimed  under  an  antenuptial  ent   system    seems    to   be,  that   the 

agreement,  and  also  under  her  nns-  probate  court  has  absolutely  exdusiTe 

band's  will,  a  suit  oonld  be  maintained  jurisdiction  over  admission  of  wills  to 
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The  probate  court  takes  cognizance  originally  of  all  ad- 
ministrations, and  has  powers  sufficient  for  all  ordinary 

prolnte,  granting  and  revoking  letters  t.  Bobinson,  9  Mo.  273  (oorreoting  a 
testamentary,  and  an  original  jurisdic*  aettlement);  Clark  t.  Henry's  Adm'r, 
tion,  generally  exdnsive,  over  all  mat-  9  Mo.  836  (the  same);  Jonet  v.  Brinker, 
ten  pertaining  to  the  administration  20  Mo.  87  (to  falsify  accounts  and 
itself,  the  acooanting  of  ezecntors  and  settlement).  It  would  seem  that  the 
admims^ators,  the  appropriation  of  doctrine  of  these  oases  has  been  some- 
assets  in  payment  of  debts,  the  final  what  limited  by  the  more  recent  de- 
settlement  and  distribution  of  estates,  oisions  first  quoted. 
Eqaity  has  no  original  jurisdiction  to  NehraiikaL  —  The  reported  decisions 
maintain  a  suit  in  the  first  instance  throw  no  light  upon  the  subject^  ex- 
for  any  of  these  purposes;  its  jurisdic-  cept  so  far  as  the  absence  of  an  equi- 
tion  is  only  corrective  in  special  eases  table  jurisdiction  may  be  inferred 
after  a  settlement  has  been  made,  or  from  the  absence  of  cases.  There  is 
auxiliary,  to  grant  equitable  relief  in  a  full  statutory  system  of  probate, 
some  incidental  matters  belonging  and  the  jurisdiction  of  the  probate 
distinctively  to  the  equitable  cogni-  courts  over  all  matters  properly  be- 
zance,  such  ms  trusts  and  the  IHce:  longing  to  an  administration  seems 
Batler  v.  Lawson,  72  Ma  227  (equity  to  be  practically  exclusive.  There  is 
has  exclusive  jurisdiction  to  follow  no  jurisdiction  in  a  court  of  equity 
trust  funds,  etc,  although  the  trustee  to  set  aside  a  will  admitted  to  pro- 
is  dead,  and  an  administration  is  pend-  bate:  Loosemore  v.  Smith,  12  Keb. 
ing  in  the  probate  court);  Pearce  v.  343. 

Odhoon,  69    Ma   271 ;    Titterington        Nevada,  —  In  this  state,  also,  the 

T.  Hooker,  58  Mo.  593  (on  failure  of  statutory  probate  jurisdiction  is    so 

penonal  property  and  after  final  set-  full    and    complete    that    there    was 

tlement,  a  suit  m  equity  cannot  be  ground  for  the  argument  that  a  court 

maintained   by  a   creditor  to   reach  of  equity  was  deprived  of  the  power 

lands  descended  to  the  heirs  of  the  to  entertain  a  suit  for  the  foreclosure 

iatestate.    The  doctrine  of  equitable  of  a  mortgage,  where  the  mortgagor 

aeets,  and  equitable  suits  for  mar-  was  dead,  but  that  the  power  belonged 

ihalin|^  assets^  or  for  a  discovery,  ao-  wholly  to  the  probate  court  to  de- 

oounting,  and  the  like,  are  abrogated,  cree  payment  of  a  mortgage  in  the 

except  so  far  ms  they  are  incorporated  same  manner  as  they  would  deal  with 

in  the  statutory  rules  controllmg  the  any  other  claim  in  the  course  of  the 

probate  courts;  these  courts  have  ez*  administration.     It  is  held,  however, 

dnsive  jurisdiction  of  all  such  mat-  that  equity  has  jurisdiction  of  a  suit 

ters);  Chandler  v.  Bodson,  52  Mo.  128  to  foreclose  a  mortgage  against  the 

(the  same);  Overton  v.  McFarland,  16  estate  of  a  decedent;  that  this  juris- 

Mo.  312;  Jackson  v.  Jackson,  4  Ma  diction  is  exclusive,  where  it  is  neces- 

210  (no  jurisdiction  in  equity  to  estab-  lary  to  brinff  in  other  parties;  but 

lidi  a  lost  or  destroyed  will);  Graham  where  the  omy  parties  are  the  mort« 

T.  O'Fsilon,  3  Mo.  507.    It  was  at  one  gagee  and  the  representatives  of  the 

time  held  that  equity  had  an  original  deceased    mortgagor,    the    equitable 

jurisdiction,   and    could    entertain  a  jurisdiction  is  concurrent  with  that 

snit  in  &e  first  instance  for  an  admin-  of  the  probate  court.    In  the  latter 

iatration;  Erwin  v.  Henry,  5  Mo.  469;  class  of  cases  a  court  of  equity  may, 

Imt  tiiis  case  was  soon  overruled,  and  in  its  discretion,  assume  the  jurisdic- 

the  doctrine  established  that  equity  tion,  or  may  decline  to  exercise  it, 

enly  had   a   concurrent   Jurisdiction  and  may  thus  leave  the  parties  to  the 

crer  such  matters  as  were  not  ex*  relief  given  by  the  probate  proceed- 

pressly  and  specifically  given  by  the  ings:  Corbett  v.   Rice,   2  Nev.   330. 

statute  to  the  jurisdiction  of  the  pro-  In  this  state,  the  statutory  probate 

bate  court.      Matters    incidental    to  jurisdiction    and  the  ordinary  juris- 

tbe  regular  administration;  Miller  T.  diction  in  equity  and  law  are  oon- 

Woodward,  8   Ma    169    (suit   by  a  f  erred  upon  the  same  oourt^  —  the  dis- 

snrety  on  a  bond  of  the  deceased  for  trict  court;    but  the  proceedings  in 

subrogation  and  exoneration);   Berry  each    branch   are  separate   ana  die- 
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purposes.    Equity  interposes  only  in  special  or  extraordi- 
nary caseSj  which  have  either  been  wholly  omitted  from 

tinet:  Ladoh  ti  Medin,  8  Ktv.  93;  93  creditors.    Even  after  each  prooeed* 

Am.  Dec.  376,  ingt  have  been  began  in  the  orphans' 

New  Hampehire,  —  Although  the  ooort,  the  equity  juriadietion  is  not 
general  statatory  eqnitable  jnriadic-  thereby  defeated;  while  they  are  pend- 
tion  in  this  state  has  always  be«i  ing  in  the  probate  conrtp  the  court  of 
exercised  more  liberally  and  broadly  duincery  may  assume  jurisdiction,  and 
than  in  Massachusetts  and  Maine,  draw  the  final  accounting  and  settle- 
still  it  is  settled,  as  in  those  states,  ment  to  itself.  Still,  while  the  power 
that  the  various  heads  of  jurisdiction  to  interfere  in  this  manner  with  an 
—  '*  trusts,"  "  accounting,"  **  discov-  adminiBtration  already  pending  in  the 
ery,"  and  tiie  like — do  not  include  nor  orphans'  court  undoubtedly  exists, 
^ve  a  jurisdiction  to  entertain  admin-  the  court  of  chancery  will  not,  as  a 
istration  suits,  or  suits  for  accountiug,  seneral  rule,  exercise  the  jMwer,  ua- 
settlement,  and  distribution  of  dece-  less  there  is  some  substantial  reason 
dents'  estates;  all  matters  properly  for  invoking  the  aid  of  equity.  If 
pertainiuff  to  administration  belong  there  be  suon  good  reason, — if  there 
exclusiTefy  to  the  probate  courts:  are  special  facts  rendering  the  relief 
Walker  ▼.  Cheever,  35  N.  H.  339,  349.  given  by  the  orphans'  court  inade- 
Where  a  trust,  however,  is  created  by  quate,  — the  equitable  jurisdiction  will 
a  will,  the  probate  court  has  no  power  tnen  be  exercised  as  a  matter  of 
to  compel  the  trustee  to  carry  out  the  course.  The  most  recent  decisiona 
trust,  nor  to  decide  upon  the  rights  of  show  a  decided  tendency  to  a  moro 
the  <*e^tit  que  truateni,  nor  the  duties  stringent  construction  of  this  mle; 
of  the  trustee;  all  matters  relating  to  they  require  a  plain  case  of  inade- 
the  due  execution  of  the  trust  belong  quacy  in  the  remedies  of  the  probate 
to  the  exclusive  jurisdiction  of  eonity:  court,  or  that  the  reasons  for  interfer« 
Hayes  v.  Hayes,  48  N.  H.  219;  Wells  ence  should  be  plain  and  convincing, 
V.  Pierce,  27  N.  H.  603;  Wheeler  v.  before  the  equitable  jurisdiction  can 
Perry,  18  N.  H.  3G7;  Petition  of  Bap-  be  invoked,  where  the  proceedings  for 
tist  Church,  51  N.  H.  424;  Methodist  a  settlement  have  already  been  Mgun 
Epis.  Soc.  v.  Heirs  of  Harriman,  54  in  the  orphans'  court:  See  ante,  vol.  1, 
N.  H.  444;  and  see  ante,  vol.  1,  §  305.  §  350,  note  1;  Salter  v.  Williamson,  2 
[An  administrator  can  maintain  a  bill  N.  J.  £q.  480;  35  Am.  Dec  513;  King 
in  equity  for  the  discovery  of  assets  v.  Executors  of  Berry,  3  N.  J.  Elq. 
and  the  recovery  of  property  conveyed  44,  261;  Smith  v.  Executor  of  Moore, 
by  the  deoeesed  in  fraud  of  his  credi-  4  N.  J.  £q.  485;  Meeker  v.  Marsh,  i 
tors,  so  far  as  it  is  needed  to  pay  the  N.  J.  Eq.  198;  Van  Mater  v.  Sickler, 
debts  of  the  deceased:  Preston  v.  Cole,  9  N.  J.  JB!q.  483;  Clarke  v.  Johnston, 
64  N.  H.  460.}  10  N.  J.  Eq.  287;  Mallory's  Adm'r  v. 

New  Jersey.  — The  equitable  juris-  Craige,  15  N.  J.  Eq.  73;  Frey  v.  Dema- 
diction  in  this  state  is  theoretically  rest,  16K.  J.  Eq.  236;  Search's  Adm'r 
broad,  and  practically  it  is  exercised  v.  Search's  Adm'rs,  27  N.  J.  Eq.  137; 
constantly  and  freely.  It  is  the  set-  Decker  v.  Decker's  Adm'x,  27  N.  J.  £2q. 
tied  doctrine  that  the  court  of  chan-  239  (suit  by  a  creditor  for  a  final  set- 
eery  possesses  a  concurrent  jurisdiction  tiement  dismissed,  on  the  ground  that 
with  the  probate  court  over  adminis-  no  sufficient  reason  appeared  for  not 
trations,  over  accounting  by  executors  proceeding  with  the  settlement  in  the 
and  administrators,  the  settlement  and  probate  court.)  Side  by  side  with  tins 
distribution  of  decedents'  estates,  and  general  doctrine  is  the  rule  that  whero 
over  all  matters  incident  thereto,  to  a  party  seeks  relief  on  grounds  of 
the  same  extent  as  that  possessed  by  peculiarly  equitable  cognisance,  and 
the  English  court  of  chancery.  This  which  is  itself  purely  equitable,  the 
jurisdiction  may  always  be  exercised  jurisdiction  of  chancery  is  not  aim  ply- 
in  the  first  instance  —  that  is,  before  concurrent,  but  paramount  to  that  of 
any  proceedings  for  a  settlement  are  probate.  For  example,  a  suit,  not 
begun  in  the  orphans'  court  —  at  only  for  an  account,  but  to  compel 
the  suit  of  legatees,  distributees,  or  executors  to  give  security,  to  restrain 
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the  statutory  grant  of  probate  jurisdiction,  or  for  which 
its  methods  and  reliefs  are  imperfect  and  inadequate, 

them  from  ealling  in  and  receiving  Chipman  v.  Montgomery,  the  equita- 

portions  of  the  ettate,  and  to  have  a  ble    jariediction  ia    rather    auxiliary 

reeeiTer  appointed  if  necessary,  be-  than    concarrent.     Thus  a  court    of 

longs  solely  to  the  equity  jurisdic-  equity  may  maintain  a  enit  to  con- 

tion:  King  ▼.  Executors  of  Berry,  2  struea  will,  to  enforce  a  trust  created 

N.  J.  Eq.  44,  261.     Where  an  admin-  by  a  will,  and   undoubtedly    to    set 

ifttrator  retains  funds  of  the  estate  aside  a  decree  of  the  surrogate's  court 

in  his  own  hands  mingled  with  his  on  the  ground  of  fraud,  and  to  grant 

own,  a  party  interested  may  maintain  relief  in  pirticular  instances  not  in- 

a  suit  for  a  discovery  and  accounting:  eluded  within  the  statutory  powers 

Frey  v.  Demarest,  16  N.  J.  £q.  236.  conferred  upou  the  probate  tribunal: 

Where  for  any  special  purpose  —  such  Seymour  ▼.   Seymour,  4  Johns.  Ch. 

as  the  oonstnicuon  of  a  will  —  the  409;  Thompson  v.  Brown,  4  Johns.  Ch. 

court  of  chancery  assumes  jurisdiction,  619;  Whitney  v.  Monro,  4  Edw.  Ch. 

it  may,  and  generally  will,  retain  the  5;    Rogers    v.    King,    8    Paige,   210; 

case  so  as  to  decree  a  final  settlement  Christy  t.  Libby,   35  How.  Pr.   119; 

sad  distribution:  Mallory's  Adm'r  ▼.  Chipman ▼.  Montgomery,  63  N.Y.  221, 

Cnige,  14  K.  J.  Eq.  73;  Youmans  r.  235,  236.     In  Rogers  v.  King,  and  es- 

Toamans,  26  K.  J.  Eq.   149;  [Cod-  pecially  in  Christy  v.  Libby,  svora,  the 

diogton  ▼.  Biapham,  36  K.  J.  Eq.  678.]  equitable  jurisdiction  is  described  in  a 

Knally,  a  suit  in  equity  may  be  main-  somewhat  broader  manner  than  is  ad- 

tained  to  look  behind,  impeach,  aud  missible  since  the  decision  in  Chipman 

correct  a  final  settlement  in  the  nro-  t.   Montgomery.     See  also  Peyser  v. 

bate  court  on  the  ground  of  fraud  or  Wendt,   87  N.   T.  322;   Haddow  ▼. 

of  mistake:  Frey  v.  Demarest,  wnrcL  Lundy,  69  M*.  Y.  320,  in  which  the 

Where  a  sale  had  been  made  under  a  jurisdiction    was    exercised    without 

decree  in  a  mortgage  foreclosure  suit  question.     As  illustrations  of  special 

of  land  belonging  to  an  intestate,  and  circumstances  and  peculiar  reliefs  for 

the  administiAtor,  who  was  a  party,  on  which  the  equitable  jurisdiction  may 

twing  requested  by  creditors,  refused  be  properly  exercised:    Under  the  old 

to  apply  to  have  the  sale  set  aside,  system  of  courts  and  procedure  a  bill 

held,  that  a  creditor,  on  behalf  of  him-  for  a  discovery  of  assets  was  proper, 

lelf  and  other  creditors,  might  apply,  but  under  the  existing  procedure  no 

«a  petition  in  the  suit^  and  obtain  the  suit    for    a    discovery  is    permitted: 

relief:  Van    Dyke  r.  Van  Dyke,  31  Thompson  v.   Brown,  4    Johns.  Ch. 

N.  J.  Eq.  176.  619;  where  a  suit  for  a  construction 

New  York,  — The  system  in  New  of  a  will  is  proper,  the   court  may 

York  is  so  fully  described  in  the  first  determine  the  validity  of  any  of  its 

volume  that  very  little  needs  to  be  provisions,  so  far  as  it  concerns  the 

added  here:  See  ante,  voL  1,  §  349,  plaintiff's  interest  in  the    property, 

note  1,  extract  from  the  opinion  in  and  may  render  a  decree  in  nis  favor 

Chipman  v.  Montffomery.     Although  for  such  portions  of  the  property  as  he 

the  equitable    jurisdiction  is  not  ex-  is  entitled  to  receive:  Bowers  v.  Smith, 

preasly  abrogated  by  anything  in  the  10  Paige,  193;  and  the  probate  of  a 

statates,  yet  it  is  displaced  in  all  or-  will  obtained  through  fraud  may  be 

dinary  cases  by  the  probate  system;  set  aside  by  a  suit  in  equity:  De  Bns- 

tbe  surrogate's  court  is  the  only  ap-  sierre  v.  HoUaday,  55  How.  Pr.  210;  it 

propriate  tribunal  for  the  control  of  seems  that  a  suit  may  be  maintained 

administrations  under  all  ordinary  eir-  by  an    administrator    to  enjoin    the 

eomstances.    The  equitable  jurisdic-  surrogate  from  disregarding,  m  a  final 

tioQ  will  not  be  exercised  except  for  settlement,  certain  sealed  instruments 

some  very  special  and  substantial  rea-  executed  by  next  of  kin  releasing  him 

SODS, — in  some  extraordinary  eircum-  from  liability  for  their  distributive 

stances  which  render  the  action  of  the  shares;  but  a  complaint  which  did  not 

rarrogate'a  court  and  its  remedies  im-  allege  that  these  releases  were  valid 

^feet  and  inadequate.     In  the  apt  was    fatally    defective:    Wright    T. 

{uage  of  the  court  in  the  case  of  Fleming,  76  K.  Y»  6]  7.    |Id  the  re* 
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or  where  its  proceedings  have  miscarried  and  require 
correction.     This  class  includes  Arkansas,   California., 

cent  case  of  Sanders  y,  Sontter,  126  latter  propoeition  at  onlv  intended  to 
N.  Y.  193,  it  was  held  that  a  surro*  be  applicable  to  cases  where  the  l^o~ 
gate's  court  has  no  power  to  annul  or  bate  jurisdiction  has  already  attache<i 
set  aside,  on  the  ground  of  fraud,  a  re-  by  reason  of  proceedings  lor  a  Bnml 
lease  executed  by  parties  interested  in  settlement  having  been  begun  therein, 
an  estate  to  the  executors  thereof;  The    following  are  some  special  in- 
that  such  relief  may  and  can  only  be  stances  of  the  equitable  jurisdiction: 
obtained  from  a  court  of  equity;  and  A  legatee  or  distributee  may  maintain 
that  in  an  action  brought  for  such  pur-  a  suit  for  an  accounting  against  the 
pose  the  court,  in  the  exercise  of  its  personal  representatives  of  a  deceased 
concurrent  jurisdiction  with  the  surro*  executor  or  administrator  who  died 
gate's  court,  may  grant  full  relief,  and  before  a    final    settlement^   althoag;li 
decree  an  accounting  by  executors,  a  there  is  a  surviving  co-executor,  or  an 
settlement  and   distribution   of    the  administrator  de  bonis  non  has  been 
estate.]  appointed:  Brotten  v.  Bateman,  2  Dev. 
North    Carolina.  —  The     equitable  £!q.  115;  22  Am.  Dec.  732;  Thompson 
jurisdiction  in  this  state  is  full  and  v.  McDonald,  2  Dev.  &   B.  £q.  463; 
active,  substantially  the  same  as  in  in  a  suit  to  declare  the  trusts  of  a  will, 
Alabama, —  more  freely  exercised  than  and  to  determine  the  liability  of  landa 
in  New  Jersey.    Although  there  seems  devised  subject  to    the  payment  of 
to  be  some  discrepancy  in  the  judicial  legacies,  the  court  has  jurisdiction  to 
dicta^  the  doctrine  is  settled  by  the  retain  the  cause,  and  decree  the  appli- 
most  recent  decisions  that  the  jurisdic-  cation  of  the  personalty,  and  that  fail- 
tion  of  equity  over  administrations,  ing,  to  apply  the  lands  in  payment  of 
the  calling  of  executors  and  adminis-  the  legacies:  Devereux  v.  Devereox, 
trators  to  account,  the  final  settlement  81  N.  0.  12;  a  court  of  equity  has  ex- 
and  distribution  of  estates,  and  all  elusive  jurisdiction  where  a  creditor 
matters  properly  belonging  thereto,  is  brings  a  suit  against  an  administrator, 
concurrent  with  that  of  the  probate  alleging   that    the    intestate    bought 
court.     If  proceedings  for  a  settlement  certain  land,  and  for  the  purpose  of 
have  been  l>egun  in  either  court,  such  defrauding  his  creditors,  he  being  in- 
court  has,  in  general,  the  paramount  solvent,  procured  the  land  to  be  con- 
authority  to  go  on  and  conclude  the  veyed  to  his  son,  who  became,  and  is, 
settlement.     A  suit  for  an  accounting  the  administrator,  and  praying  that 
and  settlement  may  be  brought  in  the  the  administrator  be  declared  a  tma- 
first  instance  in  a  court  of  equity;  and  tee,  and  that  the  land  be  sold  to  satisfy 
if  so,  it  will  enjoin  any  proceedings  the  debts  of  the  intestate.    Such  & 
which  may  afterwards  be  instituted  case  has  no  resemblance  to  the  ordi- 
in  the  probate  court:  Pegram  v.  Arm-  nary  sale  of  real  estate  of  a  deceased 
strong,   82  N.   C.   326;   Haywood  v.  person  for  the  purpose  of  paying  his 
Haywood,   79    N.   C.   42;    Finger  v.  debts,   and  the  probate  court  has  no 
Finger,    64    K.    C.    183    (the    court  jurisdiction  over  it:  Greer  v.  Cagle, 
may  in  such  a  suit  enjoin  a  sale  of  84  N.  C.  385.     An  administrator  can- 
land  for  payment  of  debts  under  an  not  apply  to  a  court  of  equity  for  in- 
order  maae  by  the  probate  court);  the  structions  as  to  the  distribution,  where 
case  of  Hunt  ▼.  Sneed,  64  N.  C.  176,  the  alleged  titles  of  the  claimants  are 
seems  to  be  conflicting,  and  it  is  diffi-  wholly  legal:  Ferrand  ▼.  Howard,   3- 
cult  to  reconcile  some  of  its  dicta  with  Ired.  £q.  381.    It  seems  that  a  single 
the  foregoing  decisions.     A  suit  by  a  creditor  cannot  sue  in  equity  for  a 
legatee  against  an  executrix  who  was  payment  of  his  own  debt,  ana  a  dis- 
alleged  to  be  wasting  the  property  covery  of  assets:  Wilkins  v.  Finch, 
was  dismissed  on  the  ground  that  the  Phtll.  £q.  355;  and  see  Wadsworth  v. 
probate  court  has  oriffmal  jurisdiction  Davis,  63  N.  C.  251. 
over  all  proceedings  tor  the  settlement  Ohio.  ^-  Under  the  existing  stata- 
of  decedents*  estates,  which  is  exdu-  tory  system,  the  jurisdiction  of  the 
•  sive  when  adequate.    The  only  mode  probate  court  over   administrations, 
of   reconcilement    is  to   regard  this  accounting  of  executors  and  adminis- 
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Georgia,    Kansas,   Missouri,   New   York,    Ohio,    South 
Carolina,  Tennessee,  Texas,  Vermont,  and  Wisconsin. 

timton,  aetUement  and  diatribntion  of  v.   Winkle,   8    Or.   193.    A  oreditor 
estates,   is  generally  ezclosive.     The  whose  demand  has  been  rejected  bj 
jurisdiction  of  equity  is  entirely  auzil-  the  administrator,  and  who  has  failed 
iary,  and  can  be  exercised  only  when  to  bring  an  action  against  the  admin- 
the  remedies  conferred  by  the  pro-  istrator  for  the  purpose  of  establishing 
bate  court  woald  be  imperfect  or  inade-  it,  canuot,  after  the  final  settlement, 
quate:  Piatt  v.  Longworth's  Devisees,  maintain  a  suit  in  equity  against  the 
27  Ohio  St.  159, 186;  see  ante,  §349,  note  next  of  kin  to  compel  payment  out 
1 ;  McDonald  r.  Aten,  1  Ohio  St.  293;  of  their  distributive  shares:  Orange 
Taylor  ▼.  Uuber's  Ex'rs,  13  Ohio  St  Union  v.  Burkhart,  8  Or.  51. 
288;   ss    examples,    a    creditor  may  Pennsylvania,  —  This     state,     like 
maintain  a  suit  to  reach  sssets  and  Massachusetts  and  Maine,  belongs  to 
idace   them    in    the    administrator's  the  class  in  which  the  statutory  pro- 
hands,  bat  that  being  accomplished,  bate  jurisdiction  is  exclusive  in  all 
the  distribution  of  such  assets  will  go  matters  pertain  iug  to  ordinary  admin- 
oa  under  direction  of    the    probate  istrations.      Equity  has    jurisdiction 
court:  McDonald  v.  Aten;  and  equity  only  of  matters  and  reliefs  incidental 
nay  decree  payments  under  a  trust  to  to  the  regular  course  of  administra- 
be  made  without  a  pending  adminis-  tion  which  are  distinctively  of  equi- 
tratiou:    Taylor   v.    Huber's    Ex'nu  table  cognizance,  and  for  which  the 
Under  former  statutes,  the  equitable  methods  and  remedies  of  the  probate 
jurisdiction  was  much  more  extensive,  court  are    imperfect  or    inadequate, 
sad  seems  to  have  been  concurrent  in  In  other  words,  equity  cannot  inter- 
all  matters  of  administration  with  that  fere  in  the  settlement  of  decedents*  es- 
of  the  probate  court:  Cram  v.  Green,  tates,  except  upon  some  extraordinary 
6 Ohio,  429;  Stiver  V.  Heirs  of  Stiver,  and  substantial    ground:    Campbells 
8  Ohio,  217.  Apneal,  80  Pa.  St.  298;  Dundas  s  Ap- 
Oregon.  —  The  absence  of  decisions  peal.  73  Pa.  St.  474,  479;  Linsenbigler 
upon  the  general  question  indicates  v.  Gourley,  56  Pa.  St.  166,  172;  94 
that  the  statutory  system  of  probate  Am.   Dec.  51;   Whiteside  v.  White- 
jarisdietion    is    exclusive,    and    that  side,  20  Pa.  St.  473,  per  Black,  C.  J.; 
there  is  practically  no  equity  juris*  [York's  Appeal,  110  ra.  St.  69.]    See 
diction.     The  very  few  cases  upon  in-  anle,  vol.  1,  §  348,  note  1.     As  recent 
eidental  subjects  show  that  matters  illustrations  of  such  special  grounds 
and  reliefs  connected  with  an  admin-  for  invoking  the  aid  of  equity:  Al- 
istration,   which  are  ordinarily  of  a  though  the  statute  gives  the  orphans' 
poiely    equitable     cognizance,     and  court  jurisdiction  to  decree  the  spe* 
vhieh  in  most  other  states,  even  where  cifio  performance  of  decedents'  con- 
there  was  a  full  probate  jurisdiction,  tracts  for  the  purchase  and  sale  of 
would  confessedly  belons  to  the  equi-  land,  that  court  has  no  power  to  take 
table  jurisdiction,  are  embraced  witnin  cognizance    of    partnersnip    matters, 
this  statutory  probate   system,  and  and  to  compel  an  accounting  between 
are  taken  away  from  the  courts  of  the  personal  representatives  of  a  de- 
equity.    Thus  it  is  held  that  the  pro-  ceased  partner  and  the  survivors,  or 
bate  court  has  exclusive  jurisdiction  where  a  full  and  final  settlement  of 
in  dl  matters  pertaining  to  the  trans-  partnership  affairs  and    the    speciHc 
fer  of  title  to  tiie  personal  property  of  performance  of  firm  agreements  are 
decedents.     Even  where  there  was  an  necessarily  involved  in  the  carrying 
aatennptial  agreement  made  by  the  out  of  decedents'  contracts;  all  such 
deceased,   the  rights  of   the  parties  matters  still  belong  to  the  exclusive 
claiming  under  it  cannot  be  deter-  jurisdiction  of  equity:  Wiley's  Execu- 
auned  in  equity;   it  should  be  pre-  tors'  Appeal,   84  Pa.   St.  270;  while 
Mated  and    proved    in    the    regular  equity  has  jurisdiction  of  a  suit  to  de- 
course  of  the  administration  pending  clare  the  trusts  of  a  will  void,  it  will 
in  the  probate  courts  and  all  rights  not  exercise  the    jurisdiction  where 
irisisff  out  of  it  determined  by  that  the  party  seeking  the  relief  has  no 
«mrt  m  the  final  settlement:  Winkle  interest   nor  title  in  the  land,  nor. 
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Among  the  particular  instances  in  which  it  has  been 
held  by  courts  of  states  composing  the  third  class,  that 

where  the  relief  is  only  a  nominal  vent  and  refaeea  to  lae,   the  other 

Eart  of  the  entire  relief  eought  for  legatees     may    proceed    in     equity 

^  y  the  init,  and  the  main  qaestions  against  the  overpaid  legatee  without 

involved  therein  are  within  the  exdu*  first  exhanstiug  tneir  remedies  against 

sive  jurisdiction  of  the  orphans'  court:  the  executor:  Miller  ▼.  Stark,  29  S.  C. 

Norris  V.  Farrell,  33  Leg.  Int.  129;  2  325.     An  administrator  de  bonis  non 

Week.  Not.  Cas.  423.     [In  the  case  may  sue  in  equity  to    set    aside    a 

of  a  legacy  charged  upon  real  estate,  fraudulent  deed  executed  by  one  who 

the  jurisdiction  of  the  orphans'  court  was  a  debtor  by  note  and  judgment 

is  exclusive:  Brotzman's  Appeal,  119  to  the  first  administrator,   as  such: 

Pa.  St.  645.]    The  equitable  jurisdic-  Shell  r.  Boyd,  32  S.  O.  359.]    But  a 

tion  clearly  extends  to  trusts  created  court  of  equity  cannot  order  a  sale  of 

by  will.  real  estate  to  pay  debts  where  the 

B/iode  Island.  —  It  seems  that  the  personal  property  is  insufficient:  Eno 

supreme  court,  as  a  court  of  equity,  v.  Calder,  14  Rich.  Eq.  154;  and  can- 

has  a  concurrent  original  jurisdiction  not  remove  an  executor  or  adminiatra- 

•with  the  probate  court  over  adminis-  tor:  Campbell  v.  Bank  of  Charleston, 

irations,  and  according  to  the  settled  3  S.  C.  384. 

doctrine  in  such  case,  where  one  court  Tennessee,  —  There  is  a  very  nnusnal 

has  first  assumed    jurisdiction  of    a  power  conferred  by  statute  upon  the 

•case,   the    other  will    not    interfere,  court  of  chancery  in  this  state.     If 

Held,  therefore,  that  where  there  had  six    months    have  elapsed   after  the 

been  an  accounting  by  an  adminis-  death  of    the  intestate,  and  no  one 

trator,  and  a  final  decree  thereon  in  will  apply  or  can  be  procured  to  apply 

the  probate  court,  a  suit  in  equity  to  to  the  probate  court  for  appointment 

review  the  accounting  would  not  be  as  admmistrator,  and  for  the  issue  of 

maintained,  even  though  it  charged  letters  of  administration,  then  a  suit 

that  a  release  obtained  by  the  ad-  may  be  maintained  in  equity  by  a 

ministrator  from  the  next  of  kin  was  creditor  or  next  of  kin,   but  not  by 

fraudulent^  and  sought  to  have  the  the  widow  of  the  decedent,  for  the 

same  declared  void,  since  full  relief  appointment  of  an  administrator.     In 

could  be  granted  by  means  of  an  ap-  such  a  case  the  court  of  chancery  has 

Eeal  from  the  final  decree  of  the  pro-  jurisdiction  to  appoint  an  administra- 
ate  court:  Blake  v.  Batler,  10  R.  I.  tor,  and,  it  seems,  to  go  on  and  control 
133.  See  ante,  vol.  1,  §  349,  note  1.  the  entire  administration  thus  begun. 
See  also  the  following  cases  in  the  to  compel  an  accounting,  and  to  de- 
United  States  circuit  court,  which  cree  a  final  settlement  and  distriba- 
arose  in  this  state:  Mallett  v.  Dexter,  tion.  The  operation  of  the  statute 
1  Curt.  178;  Pratt  v.  Northam,  5  is  confined  to  the  exceptional  circuin- 
Mason,  95.  stances  as  described.  It  does  not 
South  Carolina,  — It  seems  that  the  confer  upon  the  courts  of  equity  any 
equitable  jurisdiction  in  this  state  is  concurrent  jurisdiction  with  the  pro- 
restricted  to  those  special  circum-  bate  courts  over  administrations  gen- 
stances  and  extraordinary  reliefs  eraily.  In  all  other  cases,  the 
which  do  not  fall  at  all  within  the  equitable  jurisdiction  is  limited  to 
scope  of  the  probate  cognizance,  or  such  extraordinary  matters  and  reliefa 
for  which  its  remedies  are  wholly  as  do  not  come  within  the  scope  of 
inadequate.  In  ordinary  and  regular  the  powers  conferred  on  the  courts  of 
administrations,  the  jurisdiction  of  probate:  Evans  v.  Evans,  2  Cold.  143; 
the  probate  court  seems  to  be  exctn-  Bruce  ▼.  Bruce,  11  Heisk.  760;  Ran- 
sive.  A  court  of  equity  may  inter-  kin  ▼.  Anderson,  8  Baxt.  240.  A 
fere  with  a  pending  administration  court  of  equity  has  no  jurisdictioa 
where  an  executor  has  committed  a  whatever  in  the  matter  of  admitting 
devaatavit,  or  is  insolvent  and  wasting  wills  to  probate:  Townsend  v.  Towns- 
the  assets:  Ragsdale  v.  Holmes,  1  end,  4  Cold.  70;  94  Am.  Dec.  185. 
8.  C.  91.  [When  a  legatee  has  been  Texas, — The  earlier  decisions  recog- 
overpaid,  and  the  executor  is  insol-  nise  an  original  jurisdiction  of    ttie 
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equity  has  jurisdiction  of  matters  belonging  to  adminis- 
trations, the  following  are  some  of  the  most  important, 

equity  ecmrts  oonearrent  with  that  of  25  Tez.  22S.    A  court  of  probate  haa 
probate,    over    administrations,     the  fnll  power  to  enforce  the  lien  of  a 
sccocnting  of  execntors  and  ad  minis-  mortgage  upon  the  real  estate  of  a 
trators*  the  settlement  of  estates,  and  deceased  person  as  a  step  in  the  rega- 
the  like,  with  power  to  remove  an  ex-  lar  course  of  administration,   and  a 
eeator   and    to    appoint   a   receiver,  court  of  equity  will  not  entertain  a 
This  jurisdiction  would  especially  be  suit  for  the  foreclosure  of  such  a  mort- 
ezercued   in   cases    of   trust,  delay,  gage,   unless  there  are  some  special 
fiand,    fraudulent    combination    be-  and  substantial  grounds  for  its  mter- 
tween  an  administrator  and  others,  ference;  resort  to  a  court  of  equity  in 
snd  similar  circumstances  of  ordinary  matters  connected  with  the  adminis- 
equitable  cognizance:    Long  v.  Wor-  tration  of  estates  is  discouraged  where 
tiuun,  4  Tex.  3S1;  Dobbin  v.  Bryan,  the  powers  of  the  probate  court  are 
5Tex.  276  (fraud  of  an  administrator);  adequate:    Cannon    v.    McDaniel,  46 
NewBon   y.    Chrisman,   9   Tex.   113;  Tex.  303.    Although  the  jurisdiction 
Smith  Y.  Smith,  11  Tex.  102  (delay,  of  equity  in  Texas  is  the  same  as  that 
fraud,  or    trust;    suit    by  an    heir);  held   by  the  English  court  of  chan- 
Crsin  v.  XTrain,  17  Tex.  80  (fraudulent  eery,  yet  there  is  no  power,  as  a  part 
eoinbination  by  an  executor  or   ad-  of  this  original  jurisdiction,  to  order 
ministrator  with  third  persons);  [see  the  sale  of  lands  of  a  deceased  for  the 
slao  Love  y.  Keowne,  58  Tex.  191.]  payment  of  his  debts,  while  an  admin* 
By  the  later  decisions,  however,  this  istration  on  his  estate  is  pendmg  in 
equitable    jurisdiction    is    much    re-  the   probate   court:   Rogers   y.   Ken- 
■tiicted,  and  is  confined  to  cases  in  nard,  54  Tex.  30.     On  the  other  hand, 
vhich  the  probata  courts  tf  e  unable  to  where  no  administrator  had  been  ap- 
grant  full  and  adequate  relief.     In  all  pointed,  and  there  was  only  one  debt 
cases  where  the  probate  court  can  give  against  the  estate,  and  the  heirs  vol- 
neh  relief,  its  jurisdiction  is  practi-  untarily  settled  and  distributed  the 
eally  exclusiYe,  and  a  court  of  equity  estate  amon^  themselves  by  agreement 
cannot,  or  at  least  will  not,  interfere,  without  paying  this  debt,  the  creditor, 
Ab  illustrations:    Where  questions  of  it  was  held,  could  maintain  an  equita- 
title  are  involved  depending  upon  the  ble  suit  to  compel  payment  of   the 
eoQstmction    of    a  will,    a   court  of  debt,  and  to  enforce  the  lien  which  it 
eqnity  is  the  more  appropriate  tri-  created    on    lands   of    the    deceased, 
bnnal:  Little  v.  Birdwell,  21  Tex.  597;  against  all  the  heirs  as  defendants, 
73  Am.  Dea  242.    In  an  action  brought  without  instituting  proceedings  for  an 
by  an  executor  on  notes  given  for  the  administration  in  the  probate  court: 
price  of  land  belonging  to  the  estate  Patterson    y.    Allen,     50    Tex.     23. 
H^d  by  the  executor,  the  defendants  [Courts  of  equity  have  the  power  to 
filed  a  cross-bill  alleging  a  debt  in  their  cance^  a  conveyance  made  by  an  ex- 
favor  against  the  estate  larger  than  the  ecu  tor  in  violation  of  an  order  of  the 
amount  of  the  notes  in  suit,  that  it  probate  court  confirming    a   sale    of 
eoQstitated  a  lien  on  the  land  which  land,  when  necessary  for  the  protec- 
had  priority  over  other  claims,  that  tion  of  devisees,  heirs,  or  creditors,  and 
the  other  debts  of  the  estate  were  this  power  they  have  notwithstanding 
imall  and  owed  to  a  very  few  persons,  a  similar  power  may  exist  in  the  pro- 
sod  praying  that  all  the  parties  in-  bate  court:  Fisher  v.  Wood,  65  Tex. 
terested  might  be  brought  in  as  de-  199.] 

fendants   to  the  cross-bill,   and    the  Vermont  — The  jurisdiction  of  the 

estate  finally  settled  and  distributed  probate  court  is  complete,  sufiicient, 

in  that  suit;  held,  that  the  court,  as  a  and  practically  exclusive  in  all  mat- 

coort  of  equity,  should  not  entertain  ters  belonging  to  the  regular,  ordi- 

jviadiction,    but    that    the   probate  nary  course  of  an  administration,  and 

ooort  was  fully  competent  to  deter-  the  equitable    jurisdiction  is  purely 

mine  all  the  questions  thus  raised,  ancillary    and    auxiliary.     The    doc- 

and  to  adjudicate  upon  all  the  rights  trine  here  prevailing  is  identical  with 

of  all  the  parties:  Atchison  y.  Smith,  that  adopted  by  the  New  York  courts. 
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although  /it  must  not  be  understood  that  such  cases  have 
arisen  and  such  decisions  been  made  in  all  of  these  states. 

The  proper  place  to  haye  the  acooanti  doubt,  may  take  jarUdiction,  so  far  as 

of  executors,  administrators,  and  tms-  to  cause  an  account  to  be  rendered, 

tees    appoinied  by   the  probate   court  although  the  matter  rmgkt  be  adjusted, 

settled  IS  in  the  probate  court;  the  in  the  probate  court ":  Heirs  of  Adama 

jurisdiction    of    chancery  is  only  in  ▼.  Adams,  22  Vt.  50.     (This  decision 

aid  of  the  probate  court:  Merriam  ▼.  has  been  cited  with  approval  by  tbo 

Hemmenway,   26   Vt.   566.     In   one  New  York  court  of   appeals  in    tho 

leading  case,  this  view  is  set  forth  so  recent  case  of  Chipman  v.  Montgom- 

clearly,  and  the  opinion  is  so  admir-  ery,  Mfj^ro.)    Where,  in  the  course  of 

able    a    statement    of    the    doctrine  administration,  an  administrator  seta 

adopted  in  all  the  other  states  which  up  a  claim  on  his  own  behalf,  adverse 

belonff  to  the  same  class  with  Vermont  to  that  of  the  creditors,  the  latter  may 

and  New  York,  that  I  shall  quote  from  resort  to  chancery  to  have  the  contro- 

it  at  some  length.      **  Where  courts  of  versy  determined;  but  the  equitable 

chancery  have  interfered  in  the  set-  suit  is  merely  ancillary,  and  after  ite 

tlement  of  estates,  it  has  been  merely  decision  settling  the  rights -of  the  par- 

in  aid  of  the  powers  of  the  court  of  ties,  the  case  is  remitted  to  the  probate 

probate,  and  where,  from  defect  of  court  for  final  settlement  and  distri- 

adequate  means,   it  was   not   in  its  bution:  Morse  v.  Slason,  13  Vt»  296. 

power  to  do  the  same  justice  as  a  court  [Though  a  court  of  equity  has  no  jn- 

of  equity.     As  a  general  rule,  chan-  risdiction  to  establish  or  set  aside   a 

eery  retains  its  anciUary  jurisdiction  will,  these  matters  being  within  the 

to  the  same  extent  over  probate  mat-  exclusive  jurisdiction  of  the  probate 

ters  which  it  has  over  those  in  com-  court,  yet,  when  a  will  which  charged 

mon-law  courts.    Unreasonable  delay  a  legacy  upon  certain  land  has  fraud- 

in  probate  courts  in  proceeding  with  ulently  been  procured  to  be  disallowed 

the  settlement,  the  fact  that  some  of  by  the  probate  court,  a  court  of  equity 

the  parties  affected  by  a  decree  were  may  take  jurisdiction,  on  the  sround 

infants  without  guardians,  or  the  fact  of   the  fraud,  to  charge   the  legacy 

that  an  administrator  rendering   his  upon  the  land:  Wetherbee  v.  Chase, 

accounts  will  not  produce  books  and  57  Vt.  347.    And  a  court  of  equity 

Sapers,  and  is  not  compelled  to  do  so,  has  ancillary  jurisdiction   to   compel 
o  not  constitute  sufficient  grounds  the  executor  to  pay  a  legacy  which  the 
for  the  interference  of  chancery  [i.  e.,  probate  court  has  ordered  to  be  paids 
such  matters  come  within  the  powers  Allows  v.  Sowles,  67  Vt  411.] 
of  the  probate  court  to  relieve,  or  if         Virgima,  —  So  far  as  is  indicated  by 
that  court  commits  an  error,  ample  the  tenor  of  decided  cases,  it  seems  to 
relief  can  be  obtained  on  appeal  from  be  clear  that  the  orig|inal  jurisdiction 
its  decree.]    But  chancery  wiU  exam-  of    equity  over  administrations,   the 
ine  and  adjust  claims  between  an  ad-  accounting  of  executors  and  adminis- 
ministratar  and  the  eetate  [i.  e.*,  claims  trators,  the  settlement  and  distribu- 
which  an  administrator  sets  up  in  his  tion  of  estates,  and  all  matters  inci- 
own  favor  personally,  independently  dental    thereto,    is   fuUv   preserved, 
of  the  regular  course  of  administra-  concurrent  with  that  of  the  probate 
tion.]    Claims  against  an  administra-  tribunal,  even  if  not  exclusive.    Any 
tor  for  moneys  or  property  coming  into  person  interested  in  the  settlement  of 
his  hands  during  administration  are  an  estate,  as  legatee,  distributee,  or 
exclusively  within  the  probate  court's  creditor,  may  maintain  a  suit  in  equity 
jurisdiction,  as  is  also  the  entire  sub-  for   an  administration.    The  s^^vtem 
ject  of  advancement.     Chancery  will  prevailing  in  this  state  appears  to  be 
enjoin  administrators  from  asserting  substantially  the  same  as  that  in  Ala- 
title  to  themselves  under  deeds  ol^  bama.     Courts  of  equity  have  juris* 
tained  by  fraud,  and  will  require  an  diction  in  all  cases  to  compel  the  de- 
account  for  the  land  as  the  property  livery  of   a  specific   legacy   by  the 
of  the  estate.    Where  administrators  executor:  Nelson's  Adm'r  v.  Comwell, 
have  received  money  for  trespasses  on  11  Gratt.  724;  and  a  fortiori  the  equi- 
intestate's  land,  ohanoery,  to  avoid  all  table  juxiidiction  should  sxiit  in  case 
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If  a  court  of  equity  in  those  states  where  its  jurisdiction 
is  merely  auxiliary  and  corrective  can  take  cognizance  oi 

of  a  general  legacy.     A  suit  in  the  Btantially  the  same   in   practice,  ai 
nature  of  a   creditor's  rait   may  be  that  eziating  in  New  York,  although 
maintained  by  a  creditor  against  the  the  powers  conferred  upon  the  probats 
ezecaior,   devisees,   and  legatees,   to  courts  seem  to  be  somewhat  greater  iu 
eompel  aa  accounting,  and  no  other  number  and  extent  than  those  gi^en 
creditor  can  then  maintain  a  separate  to  the  surrogates  in  the  latter  state. 
Boit  for  his   own  debt,  since  all  the  The  probate  courts  have  a  plenary 
ereditoraean  come  in  under  the  decree  jurisdiction  in  sJl  matters  of  adminis- 
in  the  original  action,  and  the  estate  tration,  settlement,  and  distribution 
can  thus  be  settled:  Kent's  Adm*r  v.  of  estates,  and  much  of  this  jurisdic- 
Qoyd's  Adm'r,  30  Gratt.  555.     [See  tion,  and  many  of  the  reliefs  granted 
also  Garter  v.   Hampton's  Adm'rs,  77  in  its  exercise,  are  really  equitable  in 
Ta    631.J      An    administrator    may  their  nature,  and  are  necessarily  con- 
maintain  a  snit  in  equity  against  a  current  with  the  jurisdiction  of  equity, 
general  agent  of  his  intestate  for  a  dis-  Althouffh  the  statutes  have  given  such 
eoreiy  and  an  aocountinff  of  all  the  a  broad  jurisdiction  to  the  probate 
transactions  ^owingout  of  the  agency:  courts,   the   original    jurisdiction    of 
SimmoosT.Simmons'sAdm'r,  33  Gratt.  equity  is  not  abrogated;  it  still  exists, 
451.    A,  having  taken  out  a  fire  policy  dormant  and  suspended,   but    alive, 
running  from  year  to  year,  died  intes-  ready  to  be  invoked  when  necessary 
tate,  leaving  a  widow  and  son.     The  to  do  complete  justice  in  special  cases, 
vidow,  as  administratrix,   continued  It  is  well  settled  as  the  practicad  rule 
to  pay  the  premiums  until  the  loss  that  a  court  of  equity  will  not,   in 
oeeurred;  held,  that  the  admiuistra-  general,  entertain  or  exercise  jurisdic- 
trix  and  the  heir  mi^ht  unite  and  tion  wherever  a  complete,  adequate, 
maintain  a  suit  in  equity  against  the  and  full  remedy  can  be  obtained  in 
company  to  recover  the  amount  due  the    probate    court:    Batohelder    v. 
on  the  policy,  there  being  a  question  Batchelder,   20  Wis.   452;  Tryon  v. 
vhether  this  insurance  money  should  Farnsworth,   30  Wis.  577;  Brook  v. 
be  treated  as  real  or  as  personal  prop-  Chappell,  34  Wis.  405.     And  the  pro- 
erty:   Portsmouth  Ins.    Co.  v.   Key-  bate  court  has  jurisdiction  to  give  con- 
noida's  Adm'x,  32  Gratt.  613.  struction  to  a  will,  and  may  exercise 
[West  VtrghUcL  — The  authority  of  such  jurisdiction  as  fully  as  a  court  of 
the  Virginia  cases  decided   previous  equity,  but  the  power  of  equity  to 
to  the  formation  of  the  state  is  recos*  construe  wills  does  not  seem  to  be 
oiled.    In  the  very  carefully  consid-  thereby  abrogated  or  abridged:  Appeal 
eredcaseof  Dower  V.  Seeds,  28  W.Va.  of  Schieffner,  41  Wis.  260;  Wolf  v. 
113,  57  Am.  Bep,  646,  it  was  decided,  Scbieffner,  51  Wis.  53.     In  an  equi- 
sfter  an  elaborate  review  of  the  decis-  table  suit  against  the  executor  of  A, 
ioQS  upon  the  subject,  that  courts  of  the  complaint  alleged  that  the  plaintiff 
probate  and  of  equity  have  concurrent  and  A  were  partners  in  the  ownership 
juisdiction  for  the  establishment  of  of  certain  mills,   the  title  to  which 
lost,  suppressed,  or  destroyed  wills,  stood  in  the  name  of  A  alone,  but  was 
Where  the  personal  estate  is  insuffi-  held  by  him  in  trust  for  the  firm;  that 
cient  for  the  payment  of  the  debts  of  A  sold  and  conveyed  the  mills,  and 
the  estate,  a  creditor  may  bring  suit  received  the  purchase-money,  and  had 
in  equity  for   the   ascertainment  of  also  received  large  sums  as  rents  of 
debts  due  from  the  testator,  for  the  the  mills;  that  A  was  bound  to  pay 
•ettlement  of  the  estate,  and  for  the  the  plaintifif  two  thirds  of  the  sum 
nle  of  the  lands  for  the  payment  of  received  as  the  price  of  the  mills  and 
liebts,  on  the  failure  of  the  executor  two  thirds  of  said  rents,  but  the  plain- 
to  institute  such  snit  within  the  time  tiff  had  received  nothing;  the  plaintiff 
Hmited  by  statute:  Broderick  v.  Brod-  demanded  an  accounting  of  the  rents 
•liek,  28  W.  Va.  378.]  and  payment  by  the  executor  of  what 
ITiKioiism.  —  The  system  prevailing  was  found  due  the  plaintiff  on  such 
in  this  state,  as  settled  by  the  decis-  accounting,  and  also  payment  of  two 
iou^  is  the  same  m  prineipie,  and  sub-  thirds  of  the  sum  received  by  A  on 
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such  special  circumstances,  then  a  fortiori  a  court  of  equity 
may  do  so  in  those  states  where  its  original  jurisdiction 
is  preserved  concurrent  with  that  of  the  probate  tribu- 
nals. In  states  of  the  second  class,  however,  the  probate 
courts  would  furnish  the  only  relief  in  all  these  cases. 

the  sale  of  the  mills.    There  was  no  a  trust:  Hawley  t.  Te^ch,   72  Wis. 

allegation  of  a  specific  lien  or  any  real  299.] 

property  or  fund  in  the  executor's  iHstrid  of  ColumbkL — The  original 
hands,  nor  of  any  failure  by  the  pro-  general  jurisdiction  of  equity  over 
bate  court  to  fix  a  time  for  the  pre-  administrations  and  the  settlement  of 
sen  ting  of  claims  against  the  estate,  estates  seems  to  be  preserved:  Ores- 
Held,  that  the  suit  was  one  merely  to  well  v.  Kennedy,  3  McAr.  78;  Koefe 
recover  money  due  to  the  plaintiff  y.  Malone,  3  McAr.  236. 
from  the  deceased,  since  no  equitable  United  8UUen  Courts. — The  foU 
lien  in  plaintiff's  favor  upon  any  fund  original  jurisdiction  of  the  English 
nor  against  other  creditors  was  alleged  court  of  chancery  over  administrations 
to  exist,  and  that  the  action  could  not  and  matters  pertaining  to  the  settle- 
be  maintained;  a  court  of  equity  had  ment  of  estates  is  possessed  by  the 
no  jurisdiction;  that  of  the  probate  United  States  circuit  courts.  When- 
court  was  complete  and  adequate:  ever  these  courts  obtain  jurisdiction  of 
Lannon  ▼.  Hackett,  49  Wis.  261.  The  such  a  matter  on  account  of  the  state 
correctness  of  the  decision  may,  I  citizenship  of  the  parties,  they  will 
think^  be  questioned.  It  denies  an  exercise  the  full  powers  and  gnnt  the 
equital>le  jurisdiction  which  is,  I  be-  full  reliefs  of  chancery,  unlimited  and 
lieve,  generally,  if  not  universally,  unaffected  by  any  restrictive  legisla- 
recognized  and  exercised.  Even  in  tion  of  the  state  in  which  the  matter 
states  where  the  probate  jurisdiction  arose,  or  in  which  the  parties  are  res- 
is  so  broad  that  the  eouitable  juris-  ident.  The  state  statutes  abrogating 
diction  is  ordinarily  aormant,  like  the  equitable  jurisdiction  of  the  state 
California  and  New  York,  it  is  held  courts,  and  conferring  an  exclusive 
that  an  equitable  action  for  an  ao-  jurisdiction  upon  the  probate  courts, 
counting  and  settlement  of  the  part-  have  no  effect  whatever  upon  the 
nership  affairs  may  be  maintained  by  powers  of  the  United  States  tribunals, 
the  administrator  of  a  deceased  part-  This  jurisdiction  of  the  United  States 
ner  against  the  survivor,  or  by  the  courts  is,  however,  concurrent  with 
survivor  asainst  the  administrator  of  that  of  the  state  tribunals;  and  if  a 
a  deceasecT  partner;  the  power  of  a  state  probate  or  other  rourt  has  al- 
court  of  probate  over  the  estate  of  a  ready  assumed  jurisdiction,  and  an 
deceased  partner  is  not  regarded  as  administration  is  pending  before  it^ 
restricting  the  jurisdiction  of  equity  the  United  States  circuit  court  will 
over  such  actions.  Amons  the  speciid  not  interfere,  in  the  absence  of  fraud 
cases  in  which  the  equitaole  jurisdio*  or  other  like  ^und  of  equitable 
tion  is  not  dormant,  but  may  be  freely  cognizance;  [Ellis  v.  Davis,  109  U.  8. 
exercised,  are  the  following:  To  compel  485;  Arrowsmith  v.  Gleason,  129  U.  8. 
the  performance  of  trusts  created  by  a  98.]  But  a  suit  may  be  maintained  in 
will:  Batchelder  V.  Batchelder,  20  Wis.  the  circuit  court  to  avoid  a  settlement 
462;  and  also  in  matters  of  legacies,  obtained  in  a  state  probate  oonrt 
their  enforcement  and  payment,  al-  through  fraud:  Pratt  v.  Norcham,  5 
thoueh  a  concurrent  jurisdiction  is  Mason,  95;  Mallett  v.  Dexter,  1  Curt, 
held  l>y  the  probate  court:  Catlin  ▼.  178;  see  ante,  vol.  1,  §  293;  [Sullivan 
Wheeler,  49  Wis.  607.  [An  action  v.  Andoe,  6  Fed.  Rep.  647]  The 
brought  by  infants  having  an  interest  United  States  courts,  as  courts  of 
in  the  estate  of  a  testator,  seekinff  to  equity,  have  no  jurisdiction  to  set 
set  aside  fraudulent  sales  of  real  es-  aside  a  will,  nor  the  probate  of  a  will, 
tate  made  by  the  executor  as  trustee,  on  the  ground  of  fraud:  Case  of  Brod- 
is  of  equitable  cognizance,  on  the  erick's  Will,  21  Wall.  504;  [Ellis  v. 
ground  that  the  action  is  to  enforce  Davis,  109  U.  S.  485.] 
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Where  an  executor  or  administrator  has  died  without 
rendering  a  final  account,  equity  has  jurisdiction  of  a 
suit  to  compel  his  personal  representatives  to  account  at 
the  instance  of  an  administrator  de  bonis  non  or  other 
party  interested  in  the  original  estste,  even,  as  some 
cases  hold,  where  there  is  a  surviving  executor  or  ad- 
ministrator, and  the  decree  so  rendered  has  been  held  to 
be  binding  upon  the  sureties  of  the  deceased  executor  or 
administrator.    This  particular  condition  of  fact  seems 
to  have  been  omitted  from  the  statutory  jurisdiction  of 
the  probate  courts  in  several  states.     When  a  settlement 
purporting  to  be  final  has  been  decreed  in  the  probate 
court,  a  person  interested  in  the  estate,  who  was  not 
a  party  to  such   proceeding,  may   maintain   a  suit  in 
equity  against  the  administrator  or  executor,  and  com- 
pel him  to  a  full  and  final  account,  treating  the  former 
settlement  as  a  nullity.    It  has  been  held  in  some  of 
these  states  that  a  court  of  equity  may  take  jurisdic- 
tion in  the  first  instance,  or  even  after  proceedings  in 
probate   have  been   begun,   of  an   administration,  and 
may  decree   a  final  settlement  and   distribution,  when 
there  are  peculiar  circumstances  of  difficulty  in  the  ad- 
ministration, and  when  such  exercise  of  the  equitable 
jarisdiction  would  prevent  great  delay,  expense,  incon- 
venience, and  waste,  and  would  thus  conclude  by  one 
suit  and   decree  a  protracted   and  vexatious  litigation. 
It  cannot  be  said  that  these  circumstances  would  be  re- 
garded as  sufficient  grounds  for  exercising  the  equitable 
jarisdiction  in  all  the  states  of  the  third  class,  although 
they  would  undoubtedly  be  sufficient  in  all  those  of  the 
first  class.     It  is  generally  held  that  a  court  of  equity  has 
jurisdiction  to  set  aside  the  decree  of  a  probate  court  ob- 
tained by  fraud,  both  in  states  of  the  first  and  of  the  third 
classes,  but  not  in  those  of  the  second.    A  judgment  cred- 
itor of  the  deceased  may  maintain  a  suit  virtually  to  take 
the  administration  out  of  the  hands  of  the  administrator, 
and  for  a  final  settlement,  where  the  intestate  had,  with  the 
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connivance  of  the  person  afterwards  appointed  adminis- 
trator, make  a  disposition  of  bis  property  fraudulent  as 
against  his  creditors,  and  the  administrator  is  engaged 
in  carrying  out  such  fraudulent  scheme.  It  is  also  gen- 
erally hold  that  equity  may  interfere  with  a  pending  ad- 
ministration when  the  administrator  has  committed  a 
devastavit,  or  is  wasting  the  assets,  especially  if  he  be  in- 
solvent, or  is  guilty  of  fraud  in  the  management  of  his 
trust.  Although  the  accounting  by  the  administrator  for 
property  of  the  estate  in  his  hands  belongs  to  the  probate 
court,  yet  equity  has  jurisdiction  of  personal  claims  be- 
tween an  administrator  and  the  estate;  that  is,  claims 
personal  to  himself,  growing  out  of  dealings  with  the  de- 
ceased, which  the  administrator  sets  up  adverse  to  credi- 
tors, distributees,  and  other  persons  interested  in  the 
estate;  as,  for  example,  claims  set  up  under  a  deed  to 
himself  from  the  deceased,  or  under  an  agreement  with 
the  deceased,  and  the  like.  Where  there  has  been  no  ad- 
ministration, but  the  heirs  or  next  of  kin  have  settled  and 
divided  the  estate  by  voluntary  arrangement  among  them- 
selves, it  seems  that  a  creditor  may  maintain  a  suit  in 
equity  to  compel  a  payment  of  his  demand  out  of  the 
property,  without  the  necessity  of  taking  out  an  adminis- 
tration;^ and  in  some  states  it  is  held  that  equity  has  juris- 
diction both  when  there  has  been  no  administrator,  and 
when  the  administrator  has  made  a  final  settlement  and 
has  been  discharged.  By  virtue  of  the  auxiliary  jurisdic- 
tion of  equity,  a  creditor  may  maintain  a  suit,  somewhat 
in  the  nature  of  a  ''  creditor's  bill,''  to  reach  assets  which 
justly  and  equitably  belong  to  the  estate,  and  to  bring 
them  within  the  power  and  control  of  the  administrator, 
so  that  they  may  be  administered  upon  and  distributed 
by  him.  When  a  partner  dies,  although  the  probate 
court  may  have  ample  power  to  settle  hi$  estate,  yet  the 
auxiliary  jurisdiction  of  equity  still  remains,  and  will  be 
generally  exercised  in  states  of  the  first  and  third  classes, 

*  [Cameron  t.  Cameron,  S2  Ala.  892.] 
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and  probably  in  many  of  the  second,  by  means  of  a  suit 
for  an  accounting  and  settlement  of  the  partnership  af- 
fairs, either  brought  by  the  representatives  of  the  deceased 
partner  against  the  survivors,  or  by  the  survivors  against 
such  representatives.  In  all  the  states  of  the  first  and 
third  classes,  and  in  a  great  majority  it  seems  of  those  be- 
longing to  the  second,  equity  retains  its  jurisdiction  of 
snits  for  the  foreclosure  of  mortgages  upon  the  lands  of 
deceased  mortgagors  or  other  deceased  owners  of  land  en- 
cumbered by  mortgage;  but  in  a  very  few  of  the  states 
forming  the  second  class,  it  appears  that  the  mortgage 
must  be  enforced,  like  any  other  demand  against  the  es- 
tate of  the  deceased  mortgagor,  in  the  regular  course  of 
administration  pending  before  the  probate  court.  Finally, 
throughout  all  the  states,  the  original  jurisdiction  of 
equity  over  trusts  remains  unabridged  and  virtually  un- 
affected by  the  jurisdiction  given  to  probate  courts.  It  is 
exercised  in  enforcing  the  performance  of  trusts  and  in 
controlling  the  conduct  of  trustees  as  well  when  trusts  of 
real  or  of  personal  property  are  created  by  will  as  by 
deed.  The  equitable  jurisdiction  concerning  the  enforce- 
ment of  testamentary  trusts  is  universally  regarded  as 
entirely  separate  and  distinct  from  the  jurisdiction  over 
administrations. 

SECTION  IV. 

OONSTBUCrnON  AND  ENFORCEMENT  OF  V7ILL& 

IVALTSIS. 

1 116S,  Origin  of  the  jnrisdietioo. 

I  ]  156.  Extent  of  the  jnriadiction;  ft  bnndh  of  that  orer  trniti. 

i  1157.  The  same;  a  broader  jurUdiotion  in  aome  ttatai. 

I115S.  Salt  to  establiih  a  will 

§  1165.  Origin  of  This  Jnrisdiction.  —  Since  in  Eng- 
land  the  court  of  chancery  possesses  and  exercises  a  full 
jurisdiction  over  the  administration  and  settlement  of 
decedents'  estates,  whether  the  deceased  died  testate  or 
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intestate,  it  has  never  been  doubted  that  equity  has  there 
the  power,  as  an  incident  of  this  jurisdiction,  to  construe 
and  enforce  wills  of  personal  property.  Under  its  general 
jurisdiction  over  trusts,  a  court  of  equity  has  also  the  power 
to  construe  and  enforce  wills  of  real  as  well  as  of  personal 
property,  so  far  as  they  create,  or  their  dispositions  in- 
volve the  creation  of,  trusts.  So  far  as  a  will  of  real  prop- 
erty bequeaths  purely  legal  estates,  and  the  devisees 
therein  obtain  purely  legal  titles  to  the  land  given,  the 
enforcement  thereof  belongs  to  the  courts  of  law  by  means 
of  the  action  of  ejectment;  the  courts  of  law  have  full 
power  to  construe  and  interpret  the  instrument  and  to  de- 
termine the  rights  of  the  devisees;  there  is  no  necessity, 
and  therefore  no  power,  of  resorting  to  a  court  of  equity^ 
in  order  to  obtain  a  construction  of  such  wills.  The  same 
rules  would  be  recognized  as  regulating  the  action  of  the 
courts  in  all  of  the  states  of  this  country  which  have  pre- 
served the  original  jurisdiction  of  equity  over  administra- 
tions, either  as  exclusive  or  as  concurrent  with  that  given 
to  the  courts  of  probate.  In  the  great  majority  of  the 
states,  as  has  been  shown,  this  original  jurisdiction  of 
equity  over  administrations  has  either  been  completely 
abrogated,  or  has  been  so  curtailed  and  restricted  that 
it  exists  merely  as  auxiliary  to  and  corrective  of  the 
principal  jurisdiction  held  by  the  probate  tribunals. 
Throughout  the  American  states  there  has  necessarily 
arisen,  as  a  supplement  to  the  ordinary  functions  of  the 
probate  courts,  and  for  the  purpose  of  supplying  the  de- 
fects in  their  methods  and  remedies,  a  special  jurisdiction 
of  equity  "  for  the  construction  of  wills,"  which  it  is  the 
object  of  the  present  section  to  describe. 

§  1156.  Extent  of  the  Jurisdiction  —  A  Branch  of  That 
over  Trusts.  — Although  there  is  not  an  entire  uniformity 
in  the  decisions  by  courts  of  different  states  upon  this 
particular  subject,  yet  the  doctrine  which  seems  to  be 
both  in  harmony  with  principle  and  sustained  by  the 
weight  of  authority  is,  that  the  special  equitable  jurisdic- 
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tion  to  construe  wills  is  simply  an  incident  of  the  general 
jarisdiction  over  trusts;  that  a  court  of  equity  will  never 
entertain  a  suit  brought  solely  for  the  purpose  of  interpret- 
ing the  provisions  of  a  will  without  any  further  relief,  and 
will  never  exercise  a  power  to  interpret  a  will  which  only 
deals  with  and  disposes  of  purely  legal  estates  or  interests, 
and  which  makes  no  attempt  to  create  any  trust  relations 
with  respect  to  the  property  donated.*  In  the  language 
of  recent  and  well-considered  cases,  '*  The  rule  is,  that  to 
put  a  court  of  equity  in  motion,  there  must  be  an  actual 
litigation  in  respect  to  matters  which  are  the  proper  sub- 
jects of  the  jurisdiction  of  that  court  as  distinguished 
from  a  court  of  law.  It  is  by  reason  of  the  jurisdiction  of 
courts  of  chancery  over  trusts  that  courts  having  equita- 
ble powers,  as  an  incident  of  that  jurisdiction,  take  cogni- 
tance  of  and  pass  upon  the  interpretation  of  wills.  They 
do  not  take  jurisdiction  of  actions  brought  solely  for  the 
construction  of  instruments  of  that  character,  nor  when 
only  legal  rights  are  in  controversy.  It  is  when  the  court 
is  moved  on  behalf  of  an  executor,  trustee,  or  cestui  que 
irustj  and  to  insure  a  correct  administration  of  the  power 
conferred  by  a  will,  that  jurisdiction  is  had  to  give  a  con- 
struction to  a  doubtful  or  disputed  clause  in  a  will.    The 

'SeQen  ▼.   Sellen,    85   Ala.   235;  14  Hun,   313;   Wager  T.  Wager,  21 

Cowlea  Y.  Pollard,  51  Ala.  445;  Clay  Han,  93;  Powell  r.  Demmiag,  22  Han, 

Y.  Garley,  62  Ala.  14;  Clark  y.  Clark,  235;  Ballock  y.  Ballock,  2  Doy.  Eq. 

17  Oa.  485;  Strabher  y.  Belsey,  79  HL  307;  Ferrand  y.  Howard,  3  Ired.  Eq. 

307;  Whitman  y.  Fisher,  74  111.  147;  381;   Simmons  y.  Hendricks,  8  Ired. 

Mallory's  Adm'r  y.  Craige,  15  N.  J.  Eq.  84,  85,  86;  55  Am.  Dec.  439;  Tay- 

E^73;  Toumans  y.  Yoamans,  26  N.  loe  y.  Bond,  Basb.  Eq.  5;  Marrow  y. 

J.  Bq.  1^;  Benham  y.  Hendrickson,  Marrow,  Busb.  Eq.  148;  Devereaz  y. 

32N.  J.  Eq.  441;  Bowers  y.  Smith,  10  DeYereox,  81  N.  C.  12;    Hooston  y. 

Paige,  193;  Emmons  y.  Cairns,  2  Sand.  Howie,   84  N.   C.   349;    Rothseb  y. 

Ch.  369;  Onderdonk  y.  Mott,  34  Barb.  Maack,  35  Ohio  St  503;  Goddard  y. 

106;  Woodruff  Y.  Cook,  47  Barb.  304;  Brown,  12  R.  L  31;  Bassy  y.  McKie, 

Bsiley  y.    Sonthwick,    6  Lans.   356;  2  McCord  Eq.  23;  16  Am.  Dec.  628; 

BsOey  y.  Briggs,  56  N.  Y.  407;  Chip-  Gibbes  y.   Elliott,  5  Rich.  Eq.  327; 

BuuiY.  Montgomery,  63N.Y.  221, 230;  Appeal   of   Schnffiier,  41  Wis.    260; 

Dill  Y.  Wisner,  88  N.  Y.  153, 160;  De-  Wolf  y.  Schieffner,  51  Wis.  53;  Rex- 

kney  y.  McCormaek,  88  N.  Y.  174;  road  y.  Wells,  13  W.  Va.  812;  Magers 

Pott  Y.  HoYer,  33  N.  Y.  593,  602;  30  y.  Edwards's  Adm'r,  13  W.  Va.  822; 

Barbw  312,  324;  Wahrath  y.  Handy,  24  [Wager  y.  Wager,  89  N.  Y.  161 ;  Weed 

How.  Pt.  863;  Stinda  y.  Ridgway,  55  y.   Weed,  94  N.  Y.  243;  Conrt  y. 

How.  P^.  301;  Dnnoan  y.  Dnnean,  4  Lyon,  91  N.  C.  282;  Woodlief  y,  Mer^ 

Abb.  N.  C.  275;  Marlett  y.  Marlett,  ritt,  96  N.  C.  226.] 

S£<kJUB.— HI 
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jurisdiction  is  incidental  to  that  over  trusts."  *  Even  by 
courts  which  maintain  this  restricted  doctrine,  it  has  been 
held  that  the  jurisdiction  extends  to  the  construction  of 
a  doubtful  will  of  personal  property  at  the  suit  of  the 
executor  or  of  a  legatee,  although  the  instrument  creates 
no  express  trusts,  on  account  of  the  implied  trust  relation 
always  existing  between  the  executor  and  the  legatees.* 
In  accordance  with  this  doctrine,  which  regards  a  trust 
express  or  implied  as  essential  to  the  jurisdiction,  it  neces- 
sarily follows  that  the  suit  can  only  be  maintained  by 
some  party  directly  interested  in  the  trust  under  the  will; 
that  is,  by  an  executor  or  a  trustee,  or  by  a  cestui  que  trust 
or  a  legatee;  it  cannot  be  maintained  by  an  heir  at  law,  or 
a  devisee  of  a  mere  legal  title,  and  much  less  by  a  credi- 
tor.* 

§  1157.  The  Same.  A  Broader  Jurisdiction  in  Some 
States.  —  It  cannot  be  denied  that  there  are  decisions  by 
able  courts  which  take  another  and  less  restricted  view 
of  the  jurisdiction.  According  to  the  doctrine  of  these 
cases,  the  jurisdiction  to  construe  wills  is  not  necessarily 
connected  with  the  general  jurisdiction  over  trusts;  the 
presence  of  a  trust  express  or  implied  is  not  made  a  cri- 

■ 

*  Ghipman  t.  Montgomery,  63  N.  Y.  tween  a  will  of  personal  property  and 

221,   230,   per    Allen,   J.;    Bailey  y.  one  of  land,  and  does  not  require  any 

Briffgs,  56  K.  T.  407,  per  Folger,  J.  tmst  to  be  created  by  the  instrument 

'Ijins  in  Bowers  v.  Smith,  10  Paige,  in  the  former.  And  see  Onderdonk  ▼. 
193,  it  is  held  that  "an  executor  takes  Mott,  34  Barb.  106;  Bliven  ▼.  Sey- 
the  legal  estate  in  the  personal  prop*  mour,  88  K.  Y.  469.  Some  later  New 
erty  of  the  testator  as  trustee  for  the  York  decisions  fail  to  recognize  this 
legatees  or  next  of  kin,  and  chancery  distinction,  and  deny  the  jurisdiction 
having  general  jurisdiction  in  cases  of  nnless  the  will  of  personal  property 
trusts,  any  person  having  an  interest  creates  a  trust  as  well  as  one  of  lands: 
in  such  property  may  file  a  bill  in  that  Walrath  v.  Handy,  24  How.  Pr.  353; 
court  to  have  the  construction  of  the  Wager  v.  Wager,  21  Hun,  93;  but  in 
will  settled,  or  to  have  the  question  as  Bliven  ▼•  Seymour,  88  N.  Y.  4G9,  a 
to  the  validity  of  any  of  its  provisions  will  of  personal  property  was  con- 
determined,  so  far  as  concerns  the  in-  strned,  although  no  trust  whatever 
terest  of  the  claimant  in  the  property,  was  created;  and  see  Dill  v.  Wisner, 
and  to  have  a  decree  for  such  portions  S8  N.  Y.  153, 160.  [In  Wager  v.  Wa- 
of  the  property  as  he  is  entitled  to  re-  ger,  89  N.  Y.  161,  the  same  case  in  the 
ceive.  But  testator's  heir  at  law,  or  court  below  was  reversed,  and  the 
devkee  claiming  a  mere  legal  estate,  above  distinction  was  recognized,  per 
where  there  is  no  trust,  cannot  come  Rapidlo,  J. ;  see  also  Read  v.  Williams, 
into  equity  for  the  mere  purpose  of  125  N.  Y.  660;  21  Am.  St.  Rep.  748. 
obtaining  a  construction  iK>  a  will.**  *  See  cases  cited  in  the  second  note 
This  decision  clearly  distinguishes  be-  before  the  last. 
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tenon  of  its  existence  nor  of  its  proper  exercise;  it  is  re- 
garded as  arising  wholly  from  the  complicated  character 
of  provisions  in  a  will,  from  the  difficulty  of  understand- 
ing  their  meaning,  or  the  douht  and  uncertainty  as  to 
the  rights  and  interests  of  the  parties  claiming  under 
them.  In  short,  the  jurisdiction  to  construe  a  will  exists 
and  is  exercised  whenever  its  terms  are  really  difficult  or 
doubtful,  or  their  validity  is  contested,  without  reference 
to  the  presence  or  absence  of  any  trust.'  It  is  well  settled 
that  a  court  will  never  entertain  a  suit  to  give  a  construc- 
tion or  declare  the  rights  of  parties  upon  a  state  of  facts 
which  has  not  yet  arisen,  nor  upon  a  matter  which  is 
fature,  contingent,  and  uncertain;*  nor  upon  a  matter 
which  is  wholly  past,  as  upon  the  past  conduct  of  the 
executor.*  The  jurisdiction  will  not,  it  seems,  be  extended 
so  as  to  permit  an  administrator  to  obtain  the  direction  of 
a  court  of  equity  with  regard  to  the  proper  discharge  of 
his  duties.^ 

§  1158.  Suit  to  Establish  a  Will.  —  The  rule  is  settled 
in  England  that  a  devisee  in  possession  is  entitled  at  any 
time  to  maintain  a  suit  against  the  heir  at  law  of  the  tes- 
tator for  the  purpose  of  establishing  the  will,  although 
the  heir  has  brought  an  action  of  ejectment  to  recover 
the  land,  although  the  will  creates  no  trusts,  but  gives  the 
devisee  a  purely  legal  estate,  and  although  it  is  not  neces- 
sary  to  administer  the  estate  under  the  direction  of  the 

1  Rosenberg  T.  Frank,  58  Oal.  387;        *  Minot  ▼.  Taylor,  129  Mass.  160; 

we  extract  from  opinion  ante^  ander  Tayloa  y.  Bond,  Bnsb.  £q.  6;  Marrow 

f  1153b    inie  cUnae  conatraed  in  this  y.  Marrow,  Busb.  Eg.  148;  Gk)ddard 

aie  warn  a  residuary  beqnest,  creating  y.  Brown,  12  R.  L  31 ;  u^ttle  y.  Tborne, 

no  trusty  and  the  opinion  does  not  93  N.  O.  69.  J 

treat  the  jurisdiction  as  incidental  to        '  Sohier  y.   Burr,    127    Mass.   221; 

the  power    of    equity   OYer   express  Tayloe  y.  Bond,  Busb.  Eq.  6;  Marrow 

tnute,  but  as  an  incident  of  the  power  y.  Marrow,  Basb.  £q.  148.     In  short, 

orer  administrations:  Sellers  y.  Sellers,  a  construction  can  only  be  giYen  when 

^  Ala.  235;  Trotter  y.  Blocker,  6  it  will  determine   and   direct   some 

Port  269;  Baldwin  y.  Bean,  59  Me.  present  or  continuing  act  or  conduct 

481;  First  Baptist  Church  y.  Robber-  of  the  executor  or  trustee:  PoweU  y. 

ion,  71  Mo.  326;  Benham  y.  Hendrick-  Demming,  22  Hun,  235. 
eon,  32   K.  J.   Eq.   441;    Punris    y.        «  Clay  y.  Ourley,  62  Ala.  14;  Fer- 

Sfaerrod,  12  Tex.  140;HowzeY.  Howze,  rand  y.  Howard,  3  Ired.  Eq.  381;  but 

14  Tex.   232;  Little   y.  Birdwell,   21  see  Stevens  y.  Warreu,    101    Mass. 

Tex.  597;  73  Am.   Dec.  242;  Gibbes  564. 
▼.  £lliott»  5  Rich.  Eq.  327. 
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court  of  chancery.*  A  devisee  may  maintain  a  similar 
suit  against  parties  claiming  under  another  will  of  the 
same  testator.*  In  both  instances  the  suit  is  in  the 
nature  of  a  bill  to  quiet  title.  For  obvious  reasons,  no 
such  jurisdiction  probably  exists  in  any  of  the  states, — 
certainly  not  in  the  great  majority  of  them.* 

^  Boyte  T.  Roasborongh,  Kay,  71;  3  bring   an    action   of   ejectment^   bat 

De  Gkz,  M.  &  G.  817;  affirmed  9ub  mast  await  an  action  bronght  by  the 

nom.  Coldoagh  y.  Boyae,  6  H.  L.  Cas.  heir.    For  this  reason,  to  enable  the 

1.    This  case  was  very  carefully  con*  doTisee  to  test  the  validity  of  the  wiU 

sidered  by  all  of  the  courts,  and  the  at  once,  and  to  relieve  him  from  the 

previous  authorities  were  quoted  and  cloud  bangins   indefinitely  over   his 

examined  in  a  most  exhaustive  man*  title  from  the  neir's  adverse  daim,  the 

iver.  jurisdiction   described    in    the    text 

*  Lovett  v.  Lovett^  3  Kay  ft  J.  1;  exists.    No  such  reasons  exist  in  this 

and  see  In  re  Tayleur,  L.  Bn  6  Gh.  country.    A  will  of  land  as  well  as 

416.  one  of  personal  property  may  be  ad- 

'  [Anderson  v.  Anderson,  112  N.  Y.  mitted  to  probate,  and  in  some  states 
104.]  The  sole  ground  of  this  juris*  the  probate  is  conclusive  upon  all  par- 
diction  in  England  was  a  condition  of  ties.  The  devisee  can  therefore,  at 
tiie  Law  which  does  not  exist  in  any  anv  time,  establish  the  validity  of  the 
American  state,  and  no  longer  exists  will  in  the  probate  courts  and  is  under 
in  that  country.  Until  the  statute  no  possible  necessity  of  resorting  to 
creating  the  probate  court  (about  equity  for  such  relief.  On  the  con- 
1857:  SX)  ft  21  Vict,  a  77),  there  was  trary,  the  doctrine  seems  to  be  gen- 
no  jurisdiction  whatever  to  admit  a  oral,  if  not  universal,  throughout  the 
will  of  land  to  probate;  the  only  mode  states,  that  a  court  of  equity  will  not 
of  testing  the  validity  of  such  will  recognixe  nor  act  upon  a  wul  of  land 
was  by  an  action  of  ejectment  between  or  of  personalty  until  it  has  been  ad- 
the  heir  and  devisee.  If  the  devisee  mitted  to  probate:  See  cases  cited  onfe^ 
is  in  possession,  he  cannot»  of  course^  in  note  under  8  1154. 
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THB   CONVSRSION    OF  REAL    ESTATE  INTO  PERSONAL  AKD 

OF  PERSONAL  ESTATE  INTO  REAU 

i  1159.  Defiiiit{<Hi  and  gpuenl  nAtare. 

§  IIGQ.  L    What  worda  are  sufficient  to  work  a  eoQTenioiis 

§  1161.  The  aame;  nnder  a  contract  of  sale. 

f  11(12,  n.    Time  from  which  the  conyersion  takes  effeoti 

1 1163.  The  same;  in  oontracts  of  sale  with  option. 

1 1164  HL    Eflfocts  of  a  conversion;  land  directed  or  agreed  to  be  told. 

§  1165i  The  same;  money  directed  or  agreed  to  be  laid  out  in  land. 

f  1166,  limitations  on  these  effects. 

I  1167.  Conversion  by  paramount  authority;  oompnlsoiy  sale  of  laad  luder 

^       statute;  sale  by  order  of  court. 

1 1168.  Conversion  as  between  life  tenant  and  remaindermaa. 

§  1159.  Deflnition  and  General  Nature.  —  The  funda- 
mental principle  that  equity  regards  that  as  done  which 
ought  to  be  done,  which  underlies  the  doctrine  of  equi- 
table conyersion,  and  of  which  it  is  the  most  remarkable 
illustration,  has  been  fully  discussed  and  explained  in  a 
former  volume.^  Conyersion  has  been  briefly  and  accu- 
rately defined  as  'Uhat  change  in  the  nature  of  property 
by  which,  for  certain  purposes,  real  estate  is  considered  as 
personal,  and  personal  estate  as  real,  and  transmissible 
and  descendible  as  such/' '   No  express  declaration  in  the 

^  See  ante^  voL  1,  H  364-371.  version,  monev  directed  by  the  testa* 
'  See  the  more  full  definition  given  by  tor  to  be  employed  in  the  purchase  of 
ffir  Thomas  Sewell,  M.  R.,  in  Fletcher  land,  or  land  directed  to  be  sold  and 
V.  Ashbnmer,  1  Brown  Ch.  497,  quoted  turned  into  money,  is  in  this  court, 
aB<<  in  I  Slip  and  eases  dted  in  for  all  the  purposes  of  the  will,  con- 
note 2  thereonder.  In  LorriUard  v.  tidered  as  that  species  of  property 
Coster,  5  Paige,  172,  218,  Chancellor  into  which  it  is  directed  to  be  con- 
Walworth  thns  described  the  doctrine:  verted,  so  far  as  the  ^rposes  for  which 
"  Upon  the  prineiples  of  equitable  oon-  such  oonversion  la  directed  to  be  made 
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instrument  is  needed  that  land  shall  be  treated  as  money 
although  not  sold,  or  that  money  shall  be  deemed  land 
although  not  actually  laid  out  in  the  purchase  of  land. 
The  only  essential  requisite  is  an  absolute  expression 
of  an  intention  that  the  land  shall  be  sold  and  turned 
into  money,  or  that  the  money  shall  be  expended  in  the 
purchase  of  land.  If  this  intention  is  sufficiently  ex- 
pressed, the  circumstance  that  the  land  has  not  yet  been 
sold  and  turned  into  money,  or  that  the  money  has  not 
yet  been  laid  out  in  land,  is  the  very  condition  of  fact 
in  which  the  doctrine  of  conversion  comes  into  play,  to 
which  the  maxim.  Equity  regards  that  as  done  which 

are  legal,  and  can  be  carried  into  Hoodr.  Hood,  85  N.  T.  661;  Delaney 
eflfect.  The  same  principle  is  also  ap-  v.  McCormaok,  88  N.  T.  174;  Well» 
plioable  to  the  case  of  a  direction  in  a  v.  Welle,  88  N.  Y,  323;  Lawrenoe  ▼• 
will  to  sell  one  piece  of  land  and  to  Elliott,  3  Bedf.  235;  Klock  v.  BuelC» 
convert  it  into  another,  for  the  pur-  56  Barb.  398;  Arnold  t.  Gilbert,  5 
poses  of  the  will,  by  investing  the  Barb.  190;  Pleasants's  Appeal,  77  Pa. 
proceeds  of  the  sale  in  the  purchase  of  St.  356;  Eby's  Appeal,  84  Fa.  St  241; 
such  other  lands,  under  a  valid  power  McOlnre's  Appeal,  72  Pa.  St.  414;  Jone» 
in  trust  to  make  such  sale  and  re-  v.  Caldwell,  97  Pa.  St.  42;  Page's  Es- 
investment.  The  whole  doctrine  of  state,  75  Pa.  St.  87;  Brolasky  v.  Gaily  *8 
equitable  oonversion  depends  upon  the  Ex'rs,  51  Pa.  St.  609;  Estate  of  Dob- 
well-established  and  familiar  princi-  son,  llPhila.  SljEstateof  McAvoy,  12 
pie  that  a  court  of  equity  looks  upon  Phila.  83;  Parkinson's  Appeal,  32  Pa. 
that  as  done  which  the  parties  to  an  St.  455;  Burr  v.  Sim,  1  Whart.  252; 
agreement  or  marriage  settlement  have  29  Am.  Dec.  48;  Cook's  Ex'r  v.  Cook's 
contracted  to  do,  or  which  the  testa-  Adm'r,  20  K.  J.  Eq.  375;  Smith  v.  Bay- 
tor  by  his  will  has  directed  to  be  done,  right,  34  N.  J.  Eq.  424;  Scudder's  Ex'ra 
so  far  as  the  contract  of  the  parties,  or  v.  Vanarsdale,  13  N.  J.  Eq.  109;  Orrick 
the  will  of  the  decedent,  could  have  v.  Boehm,  49  Md.  72;  Lynn  v.  Gkpbart^ 
been  carried  into  efifect  without  violat-  27  Md.  547,  563;  Thomaa  v.  Wood,  1 
ing  any  equitable  principle  or  rule  of  Md.  Ch.  296;  Ex  parte  McBee,  63 
law."  In  addition  to  the  cases  cited  N.  C.  332;  Tayloe  v.  Johnson,  63 
under  §  371,  see  the  following  illustra-  N.  C.  381;  Masterson  v.  PuUeu,  62 
tions  of  the  general  doctrine:  Abbott  Ala.  145;  Hi^h  v.  Worley,  33  Ala. 
V.  Lee,  2  Vern.  284;  Symons  v.  Rut-  196;  Succession  of  Gamble,  23  La. 
ter,  2  Vern.  227;  Lancy  v.  Fairechild,  Ann.  9;  Collins  y.  Champ's  Heir^  15 
2  Vern.  101;  Kettleby  v.  Atwood,  1  B.  Mon.  118;  61  Am.  Dec  179;  Green 
Vern.  298;  Annand  v.  Honey  wood,  1  v.  Johnson,  4  Bush,  164,  167;  Hocker 
Vern.  345;  Lingen  v.  Sowray,  1  Eq.  v.  Gentry,  3  Met.  (Ky.)  463;  Dodge 
Cas.  Abr.  175;  1  P.  Wms.  172;  Ed-  v.  Williams,  46  Wis.  70;  Gould  v. 
wards  v.  Countess  of  Warwick,  2  P.  Taylor  Orphan  Asylum,  46  Wis.  106; 
Wms.  171,  175,  and  note;  Chaplin  v.  Janes  v.  Throckmorton,  57  Cal.  368; 
Homer,  1  P.  Wms.  483;  Green  v.  Hilton  v.  Hilton,  2  MoAr.  70.  [See 
Smith,  1  Atk.  572;  Walker  v.  Denne,  2  also  Robert  v.  Coming,  S9  K.  Y. 
Ves.  170;  Griffith  v.  Ricketts,  7  Hare,  239;  Delafield  v.  Barlow,  107  N.  Y. 
299;  Taylor  v.  Taylor,  3  De  Gex,  M.  at  535;  Greenland  v.  Waddell,  116  N.  Y. 
G.  190;  Holland  v.  Craft,  3  Gray,  162,  239;  15  Am.  St  Kep.  400;  Fraaer  v. 
180;  Prentice  v.  Janssen,  79  K.  Y.  478;  Trastees,  124  N.  Y.  480;  Perkins  ▼• 
Powerv.Cassidy,79N.Y.602;35Am.  Coughlaa,  148  Mass.  30;  Parker  v. 
Rep.  550;  Van  Vechten  v.  Keator,  63  Glover,  42  N.  J.  Eq.  559;  Matter  of 
N.  Y.  52;  Moncrief  v.  Ross,  50  N.  Y.  Corrington,  124  UL  363.} 
431;  White  v.  Howard,  4u  N.  Y.  144; 


1767  COKVBRSION  OF  PROPBRTT.  §  1159 

oaght  to  be  done,  applies.^  The  true  test  in  all  sach  cases 
is  a  simple  one:  Has  the  will  or  deed  creating  the  trust 
absolutely  directed,  or  has  the  contract  stipulated,  that  the 
real  estate  be  turned  into  personal  or  the  personal  estate 
be  turned  into  real?  As  this  doctrine  of  conversion  is 
wholly  a  creation  of  equity  jurisprudence,  the  estates  or 
interests  which  result  from  it  are  purely  equitable,  and  of 
equitable  cognizance  alone.  Equity  has  exclusive  juris- 
diction of  suits  to  maintain  and  protect  such  interests, 
except  where,  in  this  country,  the  doctrine,  as  it  affects 
the  devolution  of  property,  is  recognized  and  followed  by 
the  probate  courts  in  the  settlement  and  distribution  of 
decedents'  estates.  The  practical  questions  growing  out 
of  the  operation  of  the  doctrine  are  generally  connected 
with  the  devolution  —  inheritance  or  succession  —  of  the 
property  converted  upon  the  death  of  the  person  for  whose 
benefit  it  was  originally  given,  or  with  his  transfer  of  it 
by  assignment,  or  with  the  claims  to  it  of  third  parties.' 

'  In  Leehmere  ▼.  Earl  of  Carlisle,  3  and  not  the  will  of  the  first  testator, 
P.  Wmi.  211,  215,  Sir  Joeeph  Jekyll  which  would  be  very  nnreasonable 
ttid:  "The  forbearance  of  the  tmstees  and  inoonTenient.*'  'Biom  the  general 
m.  not  doing  what  it  wai  their  office  to  definition  given  in  the  text,  and  from 
luiTt  done  aball  in  no  aort  preju-  the  foregoing  extracts,  and  in  fact 
dice  the  eealtds  que  trutiefU,  since  at  from  all  the  (ucisions  upon  the  subject, 
Uiat  rate  it  would  be  in  the  power  of  it  is  plain  that  an  equitable  conver- 
tmitees,  either  by  doing  or  delaying  sion,  and  the  equitable  estates  or  in- 
to do  their  duty,  to  affect  the  right  of  terests  arising  therefrom,  can  only 
other  persons;  which  can  never  be  exist  while  the  directions  of  the  will 
miintamed.  Wherefore  the  rule  in  all  or  deed  or  the  stipulations  of  the  con- 
raeh  eases  is,  that  what  ought  to  haye  tract  remain,  to  some  extent  at  least, 
been  done  shall  be  taken  as  done;  and  executory  and  unperformed;  there  can 
a  rale  so  powerful  it  is  aa  to  alter  the  be  no  place  for  the  operation  of  the 
very  nature  of  things, — to  make  money  doctrine,  after  these  directions  or  stip- 
Isnd,  and  on  the  contrary,  to  turn  land  ulations  have  been  fully  carried  into 
into  money.  Thus  money  articled  to  effect  and  completely  executed, 
be  laid  out  in  land  shall  be  taken  as  '  For  illustration,  if  money  had  been 
liad,  and  descend  to  the  heir,  and  on  given  by  will  or  deed  to  trustees  upon 
tbs  other  hand,  land  agreed  to  be  sold  trust  to  purchase  land  therewith  and 
■ball  be  considered  as  personal  estate. "  convey  the  same  to  A  in  fee,  and  A 
In  Sendamore  y.  8cudamore,  Prec  died  before  the  trustees  had  made  the 
Ch.  643,  whore  a  sum  of  money  had  purchase,  and  while  the  money  was  in 
been  bequeathed  to  be  laid  out  in  the  their  hands,  the  important  question 
porehase  of  land.  Lord  Macclesfield  as  to  A's  interest  would  for  the  first 
■aid:  **  If  tiie  purchase  had  been  made,  time  practically  arise:  Was  that  in- 
it  p.  e.,  the  land]  must  have  gone  to  terest  real  estate,  so  that  it  descended 
tbe  heir;  but  if  the  trustee,  by  delay-  to  A's  heirs  if  he  died  intestate  ?  or 
iBR  tbe  purchase,  may  alter  the  right  was  it  personal  estate,  so  that  it  de- 
■ad  ffive  it  to  the  executors,  uiis  volved  upon  his  administrator  ?  Would 
vonla  be  to  maka  it  the  trustee's  will,  it  pass  by  a  general  bequest  of  personal 
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§  1160.  I.  What  Words  are  Sufficient  to  Effect  a  Con- 
version. —  The  whole  scope  and  meaning  of  the  funda- 
mental principle  underlying  the  doctrine  are  involved  in 
the  existence  of  a  dvty  resting  upon  the  trustees  or  other 
parties  to  do  the  specified  act;  for  unless  the  equitable 
ought  exists,  there  is  no  room  for  the  operation  of  the 
maxim  I  Equity  regards  that  as  done  which  ought  to  be 
done.*  The  rule  is  therefore  firmly  settled,  that  in  order 
to  work  a  conversion  while  the  property  is  yet  actually  un- 
changed in  form,  there  must  be  a  clear  and  imperative 
direction  in  the  will,  deed,  or  settlement,  or  a  clear  im- 
perative agreement  in  the  contract,  to  convert  the  prop- 
erty,—  that  is,  to  sell  the  land  for  money,  or  to  lay  out 
the  money  in  the  purchase  of  land.  If  the  act  of  convert- 
ing— that  is,  the  act  itself  of  selling  the  land  or  of  laying 
out  the  money  in  land  —  is  left  to  the  option,  discretion, 
or  choice  of  the  trustees  or  other  parties,  then  no  equitable 
conversion  will  take  place,  because  no  duty  to  make  the 
change  rests  upon  them.'   It  is  not  essential,  however,  that 


P 
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roperty,  or  by  a  general  devise  of  mento  often  give  rise  to  questions  of 

anas  T     If    A  was  a   married    man,  great  difficulty.     In  our  own  country 

was  his  widow  entitled  to  dower  in  it  ?  the  doctrine  is  theoretically  adopted 

If  A  was  a  married  woman,  was  her  in  all  the  states;  but  its  applications 

husband  entitled  to  curtesy?  Where  are    much    less    frequent   and    more 

the  parties  to  a  contract  for  the  sale  simple  than  in   England.     With  ns, 

of  land  die  before  execution,  are  the  trust  estates  and  family  settlements 

vendee's  heirs  or  his   personal   rep-  are  comparatively  very  few,  and  the 

resentatives  entitled   to  the   benent  tendency   of   modern    legislation   in 

of  the  agreement  ?    Does  the  purchase-  many  of  the  states  is  toward  a  uui- 

money,  when  paid,  belong  to  the  heirs  formity  in  the  rules  of  law  wldch  reg* 

or  to  the  administrators  of  the  vendor?  ulate  the  descent  of  lands  and  the 

These  are  the  kinds  of  questions  which  devolution  of  personal  property.    In 

are  determined   by  the    doctrine  of  a  few  of  the  states  the  difference  has 

conversion;  and  their  solution  depends  been  completely  abolished,  and  both 

npon  the  nature  of  the  estates  result-  real  and  personal  estate  devolve  in 

ing  from  the  operation  of  that  doctrine  the  same  proportions  to  the  same  par- 

npon    the   interests    of   the    original  ties.     It  necessarily  follows  that  many 

parties  to  the  will,  deed,  or  contract,  of  the  questions  connected  with  con- 

X^o  other    doctrine  is  perhaps  more  version  of  the  most  frequent  occur- 

important  in  the  equity  jurisprudence  rence  and  of  the  highest  importance 

of  Enffland,  both  because  such  trusts  in  England  are  practically  unknown 

by  wuls,   deeds,   and    family  settle-  in   this  country,   and  need    nothing 

ments  are  there  very  frequent,  and  more  than  a  bare  mention  or  even  al« 

because   the    common-law   difference  lusion  in  a  treatise  npon  the  American 

between  the  descent  of  land  and  the  equity  jurisprudence, 

■ncoession  of  personal  property  is  still  '  See  ante,  §§  364,  365. 

preserved  in  all  of  its  mtegrity.    The  *  It  should  be  carefully  noticed  that 

applicationa  of  the  doctrine  to  settle-  the  option  or  discretion  spoken  of  in 
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the  direction  should  be  express,  in  order  to  be  imperative; 
it  may  be  necessarily  implied.  Where  a  power  to  convert 
is  given  without  words  of  commandi  so  that  there  is  an 
appearance  of  discretion,  if  the  trusts  or  limitations  are 
of  a  description  exclusively  applicable  to  one  species  of 
property,  this  circumstance  is  sufficient  to  outweigh  the 
appearance  of  an  option,  and  to  render  the  whole  im- 
perative. Thus  if  a  power  is  given  to  lay  out  money  in 
land,  but  the  limitations  expressed  are  applicable  only  to 
land,  this  will  show  an  intention  that  the  money  should 

Ihit  rale  means  an  option  with  re-  morton*  67  Cal.  368.    [See  also  Cbam« 
tpect  to  the  rery  aet  of  changing  the  herlain    ▼.   Taylor,    105  N.   Y.   185; 
form  of  the  property.    If  the  option  SchoUe  ▼.  SchoUe.  113  N.   Y.  281; 
it  nurtlyaaioV^  time  wh&a  this  ehaU  Ciilt  r.  Motes,  116  N.  Y.  144;  Mat- 
be  done,  a  conversion  may  take  place,  ter  of  McComb,  117  N.  Y.  378;  Pe- 
as will  be  more  folly  stated  hereafter.  rot*8  Appeal,  102  Pa.  St.  235;  Hunt's 
The  ffeneral  rule  of  the  text  is  illns-  Appeal,  105  Pa.  St.  141;  Sheridan  ▼. 
tnted  by  the  following  cases:  Curling  Sheridan,  136  Pa.  St.  14;  Greenongh 
▼.May,  eitedS  Atk.  255  (the  leading  ▼.   Small,  137  Pa.  St  131;  Mills  ▼. 
«aae);  PoUey  ▼.  Seymour,  2  Younge  Harris,    104  K.   G.  626;   Haward  ▼. 
k  G.  708;    Swann  ▼.   Fonnereau,   3  Peavey,  128  ni.  430;  15  Am.  St.  Rep. 
Ves.  41;  Amler  t.  Amler,  3  Ves.  583;  120;  Ford  t.  Ford,  70  Wis.  19;  5  Am. 
Van  ▼.  Bamett,  19  Ves.  102;  Bourne  St.  Rep.  117.]    Whenever  trustees  are 
▼.  Bourne,  2  Hare,  35;  Grieveson  ▼.  clothed  with  a  discretion  and  exercise 
Kinopp,  2  Keen,  653;  Lucas  ▼.  Bran-  it,  and  thus  actually  make  a  oonver- 
dreth,  28  Bear.  273;    Smithwick  ▼.  sion,  the  property  will,  in  general,  pass 
Smithwiek,  12  Ir.  Ch.  Rep.  181;  De  in  the  nature  and  form  to  which  they 
Beantoir  t.  De  Beauvoir,  3  H.  L.  Cas.  have  converted  it:  Bourne  v.  Bourne, 
IQ4,  548;  Greenway  v.  Greenway,  2  2  Hare,  35;  In  re  Ibbitson's  Estate, 
DeOex,F.  &  J.  128;  Wall  v.  Colshead,  L.  R.  7  £q.  226;   Rich  v.  Whitfield, 
2  De  6ez  ft  J.  683;  Rich  t.  Whitfield,  L.  R.  2  £q.  583;  Lawrence  v.  Elliott, 
L  R.  2  Eq.  583;  Hood  ▼.  Hood,  85  8  Redf.  235;  Van  Vechten  v.  Keator, 
N.  Y.  561;  Prentice  t.  Janssen,  79  63  N.  Y.  52;  White  v.  Howard,  46 
K.  T.  478;  Power  v.  Cassidy,  79  N.  Y.  N.  Y.  144.     Mere  discretion  as  to  the 
<i02;  35  Am.  Rep.  550;  Fisher  v.  Banta,  time  or  numner  of  effecting  the  sale 
^  K.  Y.  468;  Moncrief  v.  Ross,  50  does  not  prevent  a  conversion  from 
H.Y.431;  White  V.  Howard,  46  N.Y.  taking   place;    Stagg  v.   Jackson,   1 
144;  Lawrence  v.  Elliott,  3  Redf.  235;  N.  Y.  206;  Tasewell  v.  Smith's  Adm*r, 
I>oiiuiiiek  v.    Michael,  4  Sand.   374;  1  Rand.  313;  10  Am.  Dec  533;  [also 
^ttenon's  Appeal,   88   Pa.   St.   397;  Ford  v.  Ford,  70  Wis.  19;  5  Am.  St. 
Mes  V.  Caldwell,  97  Pa.  St.  42;  Mo-  Rep.  117;  Lent  v.  Howard,  89  N.  Y. 
mote'i  AnpeaU  72  Pa.  St.  414;  Mil-  169;  Mellon  v.  Reed,  123  Pa.  St.  1; 
Itt'i  sod  Bowman's  Appeal,  60  Pa.  St.  Bell  v.  Bell,  26  S.  O.  149;]  but  see 
404;  Rrtate  of  Dobson,  11  Phila.  81;  Christler's  Ex'r  v.  Meddis,  6  B.  Mon. 
^^hev  V.  Kicklin,  45  Pa.  St.  84;  Ane-  35.    Money  directed  to  be  laid  out  in 
vilfi  Appeal,  42  Pa.  St.  414;  Bleight  land  with  consent  or  on  request,  and 
T.  Ifanntaoturers*  eta  Bank,  10  Pa.  St.  noi  wUhoui,  is  not  converted  until  con- 
131;  Cook's  EzV  v.  Cook's  Adm'r,  20  sent  is  given  or  request  made:  Davies 
^.  J.  Bq.  376;  Pratt  v.  Taliaferro,  8  v.   Goodhew,   6  Sim.   585;  Sykes  v. 
Ugh,  419;  Hilton  V.Hilton,  2  McAr.  Sheard,   33  Bear.  114;   but  consent 
70;  Montgomery  ▼.  Milliken,  Smedes  must  not  be  withheld  from  improper 
A IL  Ch.  496;  Dodge  v.  Williams,  46  or  interested  motives:  Lord  v.  Wight- 
Wii.  70;  Gould  v.  Taylor  Orphan  Asy-  wick.  4  De  Qez,  M.  &  G.  808. 
ram,  46  Wis.  106;  Janes  v.  Throck- 
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be  80  laid  oat|  and  will  amount  to  an  imperative  direc- 
tion to  converti  for  otherwise  the  terms  of  the  instrument 
could,  not  be  carried  into  effect.^  In  fact,  the  whole  result 
depends  upon  the  intention.  If  by  express  language,  or 
by  a  reasonable  construction  of  all  its  terms,  the  instru- 
ment shows  an  intention  that  the  original  form  of  the 
property  shall  be  changed,  then  a  conversion  necessarily 
takes  place.' 

§  1161.  Under  a  Contract  of  Sale.  — A  contract  of 
sale,  if  all  the  terms  are  agreed  upon,  also  operates  as 
a  conversion  of  the  property,  the  vendor  becoming  a 
trustee  of  the  estate  for  the  purchaser,  and  the  purchaser 
a  trustee  of  the  purchase-money  for  the  vendor.'  In  order 
to  work  a  conversion,  the  contract  must  be  valid  and  bind- 
ing, free  from  inequitable  imperfections,  and  such  as  a 
court  of  equity  will  specifically  enforce  against  an  unwill- 
ing purchaser.*  The  fact  that  the  contract  of  purchase  is 
entirely  at  the  option  of  the  purchaser  does  not  prevent  its 
working  a  conversion,  if  he  avails  himself  of  the  option.* 

1  Earlom  ▼.   Saanden,   Amb.   241;  Heed,  123  Pa.  St.  U;  Ford  v.  Ford,  7a 

Johnson  v.  Arnold,  1  Ve%.    Sr.   169;  Wis.  19;  5  Am.  St  Rep.  117;  bat  sach 

Hereford  ▼.   Ravenhill,   5  Beav.  51;  intention  must  clearly  appear,  eape- 

Simpson  ▼.   Ash  worth,  6  Beav.  412;  cialiy  when  no  express  power  to  sell 

Cowley  V,  Hartstonge,  1  Bow,  361;  is  contained  in  the  will:  Holison  v. 

Cookson  V.  Cookson,  12  Clark  &  F.  Hale,  95  N.  Y.  588,  and  oases  cited  ^ 

121;  De  Beauvoir  v.  De  Beau  voir,  3  H.  Hale  ▼.  Hale,  95  111.  .S99.] 
L.  Cas.  524;  In  the  Matter  of  De  Lan-        *  Green  v.  Smith,  1  Atk.  572;  Pol- 

cey,  L.  R.  5  Ex.  102;  Atwell  v.  At-  lexfen  v.  Moore,  3  Atk.  272;  Atcher- 

well,  L.  R.  13  Eq.  23;  Power  v.  Cas-  ley  v.  Vernon,  10  Mod.  518;  Mastersoa 

sidy,   79  N.   Y.   602;  35  Am.   Rep.  v.  Pullen,  62  Ala.  145;  and  see  afUe^ 

550.  §§  368.  372,  and  cases  cited;  [also  post, 

>  Thornton  ▼.  Hawley,  10  Ves.  129;  §S  1260,  1261,  1406.] 
Davies  v.  Goodhew,  6  Sim.  585;  Bur«  *  Garnett  ▼.  Acton,  28  Beav.  333: 
rell  V.  Baskerfield,  11  Beav.  525;  Cor-  Ingle  v.  Richards,  28  Beav.  361.  [See 
nick  V.  Pearoe,  7  Hare,  477;  Mower  v.  also  Mills  v.  Harris,  104  N.  C.  626.} 
Orr,  7  Hare,  473;  Fisher  v.  Banta,  66  Nevertheless,  it  has  been  held  that  a 
K.  Y.  465;  Dodge  v.  Pond,  23  N.  Y.  verbal  contract  by  an  owner  in  fee  who 
69;  Stagff  v.  Jackson,  1  N.  Y.  206;  dies  intestate  before  it  is  performed,  if 
Wurts's  Ex'rs  v.  Page,  19  N.  J.  Eq.  adopted  by  his  heir  voluntarily,  and 
305;  Papre's  Estate,  75  Pa.  St.  87;  Dodge  not  under  a  mistake,  will  effect  a  con* 
V  Williams,  46  Wis.  70;  Gould  v.  Tay-  version  retrospectively,  and  the  par- 
lor Orphan  Asylum,  46  Wis.  106;  and  chase-money  will  belong  to  the  next 
see  cases  in  the  two  preceding  notes,  of  kin:  Frayne  v.  Taylor,  10  Jur.,  N. 
[See  also  Ramsey  v.  Hanlon,  83  Fed.  S.,  119. 

Rep.  425;  Lent  v.  Howard,  89  N.  Y.        *  Lawes  t.   Bennett^   1    Cox,    167; 

169;  Asche  V.  Asche,  113  N.  Y.  233;  Townley    v.   Bedwell,    14    Vet.   591; 

King  V.  King,  13  R.  I.  501;  Roy  v.  Colling  wood  v.  Row,  3  Jur.,  N.  S., 

V.  Monroe,  47  N.  J.  Eq.  356;  Hunt's  785;  for  further  on  the  subject  of  such 

Appeal,  105  Pa.   St  128;  Mellon  v.  optional  contracts,  see  |)ost,  §  1 163. 
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§  1162.  n.  Time  from  Which  the  Convendon  Takes 
Effect.  —  This,  like  all  other  questions  of  intention,  must 
ultimately  depend  upon  the  provisions  of  the  particular 
instrument.  The  instrument  might  in  express  terms 
contain  an  absolute  direction  to  sell  or  to  purchase  at 
some  specified  future  time;  and  if  it  created  a  trust  to  sell 
upon  the  happening  of  a  specified  eventi  which  might  or 
might  not  happen,  then  the  conversion  would  only  take 
place  from  the  time  of  the  happening  of  that  event,  but 
would  take  place  when  the  event  happened  exactly  as 
though  there  had  been  an  absolute  direction  to  sell  at  that 
time.^  Subject  to  this  general  modification,  the  rule  is 
settled  that  a  conversion  takes  place  in  wills  as  from  the 
death  of  the  testator,  and  in  deeds,  and  other  instruments 
inter  vivos,  as  from  the  date  of  their  execution.' 

^  Ward  T.  Arch,  15  Sim.  889;  PoUey  the  expectancy  of  the  heir  at  law  to 

▼.  Seymour,  2  Yoange  ft  G.  70S;  Mod-  the  personal  estate  of  the  author  of 

crief  ▼.  Bom,  60  N.  Y.  431;  McClnre's  the  deed.    The  Drinciple  i«  the  lame 

Appeal,  72   Pa.   St.   414.     [See  also  in  the  case  of  a  deed  as  in  the  case  of 

KeUer  ▼.  Harper,  64  Md.  74;  Massey  a  will;  hat  the  application  is  different^ 

T.  Hodawell,  73  Ala.  421.]  by  reason  that  the  deed  converts  the 

*  Wm^:  Beanderk  ▼.  Mead,  2  Atk.  property  in  the  lifetime  of  the  author 

167;  Fisher  t.  Banta,  66  N.  Y.  468;  of  the  deed,  whereas  in  the  case  of  a 

Cook's  Ex'r  ▼.  Cook's  Adm'r,  20  N.  J.  will  the   conversion   does   not   take 

£q.  375;  Jones  t.  Cftldwell,  97  Pa.  St.  place  nntil  the  death  of  the  testator, 

42;  McOIure's  Appeal,  72  Pa.  St  414.  and  there  is  no  principle  on  which  the 

[See  also  Morris  ▼.  Griffiths,  26  Ch.  oonrt,  as  hetween  the  real  and  per- 

Dir.  601;  Ramsey  ▼.  Hanlon,  33  Fed.  sona)  representatives  (between  whom 

Rep.  425;  Lent  ▼.  Howard,  89  N.  Y.  there  is  confessedly  no  equity),  shouM 

169;  Underwood  ▼.  Curtis,  127  N.  Y.  not  be  sovemed  by  the  simple  effect 

&23;  Dottom  ▼.    Pngh,  45  N.  J.  £q.  of  the  deed  in  decidinfi;  to  which  of 

426;  Reiff  ▼.  8trite,  54  Md.  298;  Garr  the   two  claimants    the   surplus  be- 

▼.  Branch,  85  Va.  597.]  longs."   In  Clarke  ▼.  Franklin,  tupra, 

Dudi:  Griffith  ▼.  Ricketts,  7  Hare,  Wcrad,  V.  C,  after  referring  to  Hewitt 

299,  311;  Clarke  ▼•  Franklin,  4  Kay  i  v.  Wright,  which  was  a  case  of  con- 

J.  257;  Hewitt  ▼.  Wright,   1  Brown  version  of  land  into  personalty,  said: 

Ch.  86.    In  Griffith  ▼.  Ricketts,  tupra,  '*The  doctrine  of  the  converse  case  of 

Wigram,  V.  C,  explained  the  rule  and  personalty  directed  by  deed  or    will 

its  operation  as  follows:  **  A  deed  dif-  to  be  converted  into  land  is  fnlly  dis* 

ien  from  a  will  in  this  material  re*  cussed  by  Lord  Eldon  in  Wheldale  t. 

ipect:  the  will  speaks  from  the  death.  Partridge,  8  Yes.  227,  where,   upon 

the  deed  from  delirery.    If,  then,  the  the  special  terms  of  the  instrument,  it 

uthor  of  the  deed  impresses  upon  his  was  held  not  to  be  one  which  upon  its 

ml  estate  the  character  of  personalty,  execution  clothed  the  property  with 

that^  as  between  his  real  and  personal  real  uses;  but  Lord  Eldon  said  that 

nprcsentatives,  makes  it  personal,  and  but  for  those  special  provisions,  and 

Bot  real,  estate'  from  the  delivery  of  if  there  had  beMi  nothmg  more  in  the 

thedeed,  and  consequently  at  the  time  deed,  the   'property  would,  immedi- 

of  bit  death.    The  deed  thus  altering  aUiy  upon  the  eaceeution  of  the  deed^  have 

tlte  actual  character  of  the  property  been  impressed  with  real  qualities  and 

iii  ao  to  speaky  equivalent  to  a  gift  of  dothed  with  real  UBtt,  and  the  money 
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§  1163.  Time  in  Oontracts  of  Sale  with  Option. — In 
contracts  of  sale  upon  the  purchaser's  option,  the  ques- 
tion whether  or  not  a  conversion  is  effected  at  all  cannot, 
of  course,  be  determined  until  the  purchaser  exercises 
his  option;  but  the  moment  when  he  does  exercise  it,  the 
conversion,  as  between  parties  claiming  title  under  the 
vendor,  relates  back  to  the  time  of  the  execution  of  the  con« 
tract.  Thus  where  a  lessee  with  an  option  to  purchase — 
or  any  other  purchaser  with  an  option — duly  declares  his 
option  after  the  death  of  the  lessor  or  vendor,  who  is  the 
owner  in  fee,  the  realty  is  thereby  converted  retrospect 
ively  as  between  those  claiming  under  the  lessor  or  ven- 
dor, or  under  his  will;  that  is,  as  between  the  heir  or 
devisee  on  one  side  and  the  legatees  or  next  of  kin  on  the 
other,  the  proceeds  will  go  to  his  personal  representatives, 
though  the  heir  or  devisee  will  be  entitled  to  the  rents 
up  to  the  time  when  the  option  is  declared.^    It  should  be 

would  have  been  land';  clearly  recog-  lingwood  v.  Row,  3  Jur.,  N.  S.,  7S5; 

nizing  the  rale  that  conversion  takes  Goold  v.  Teagne,  6  Jur.,  N.  S.,  116; 

effect  from  the  moment  of  the  execn*  Weeding  v.  Weeding,  1  Johna.  k  H. 

tion  of  the  deed;  and  the  rights  of  the  424;  Woods  v.  Hyde,  31  L.  J.  Gh.  295; 

parties  and  the  character  in  which  the  Ex  parte  Hardy,  30  Beav.  206;  Drant 

property  is  taken  by  them  are  to  be  v.  Yanse,  1  Yonnge   &  G.  Gh.  580; 

determined  according  to  that  conver-  Emnss  v.  Smith,  2  De  Gex  k  S.  722; 

sion.    The  principle  of  these  authori-  D* Arras  v.  Keyser,  26   Pa.  St.  249; 

ties  is  therefore  dearly  settled;  and  Kerr  v.  Day,  14  Pa.  St.  112,  114;  53 

where,  as  here,  real  estate  i«  settled  Am.  Deo.  526.    The  cases  of  Drant  v. 

by  deed  upon  trust  to  sell  for  certain  Vause  and  Emnss  v.  Smith  may  seem 

specified  purposes,  and  one  of  those  to  be  opposed  to  this  rule,  but  they 

purposes  fails,  there,  whether  the  trust  were  decided  upon  their  very  special 

for  sale  is  to  arise  in  the  lifetime  of  facts,  and  their  true  meanins  is  ex- 

the  settlor  or  not  until  after  his  de-  plained    in    Weeding    v.    Weeding, 

cease,  the  property  to  that  extent  re*  This  rule  is  plainly  one  which  may 

sultB  to  the  settlor  as  personalty  from  operate  verv  harshly,  since  the  option 

the  moment  the  deed  is  executed."  might  not  be  declared  until  possibly 

It  should  be  observed,  however,  that  years  after  the  vendor's  death,  and  ita 

mortgages,  although  containing  trusts  correctness  upon  principle  has  been 

for  wle,  or  powers  in  trust  to  sell,  doubted  by  the  ablest  judges.    It  haa 

constitute  an  exception  to  the  general  recently  been  decided  that  it  shall  not 

rule  that  such  deeds  work  a  conver*  be  extended,  that  its  operation  is  con* 

sion  from  the  date  of  their  execution,  fined  to  the  question  of  oonveraion  as 

since  the  real  object  of  mortgages  is  between  the  heir  or  deviau  <if  tk$  ven^ 

simply  to  raise  money  and  secure  the  dor  and  his  personal  represefUaUves,  and 

repayment  thereof,  and  not  to  effect  a  that  it  does  not  apply  as  between  the 

devolution  of  the  property:  Wright  v.  vendor  and  purchtmr  themselves;  as  be- 

Rose,  2  Sim.   k  St.  323;  Bourne  ▼•  tween  these  two  parties  the  conversion 

Bourne,  2  Hare,  35;  Jones  ▼.  Davies,  does  not  and  oannot  take  plaoe  until 

lb  R.  8  Gh.  Div.  205.  the   purchaser   declares   his    option: 

^  Lawes   v.  Bennett,  1    Gox,   167;  Edwards  v.  West^  L.  R.  7  Gh.  Div. 

Townley  v.  Bedwell,  14  Yes.  591;  Gol-  858,  862,  863. 
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carefully  obserYed,  however,  that  this  rule  is  confined  to 
conversion  as  between  the  parties  claiming  title  under  the 
vendor  or  lessor,  —  his  heirs  or  devisees,  or  his  legatees, 
next  of  kin,  and  personal  representatives, —  and  does  not 
apply  as  between  the  vendor  and  purchaser  themselves.' 
§  1164.    III.    Effects  of  a  Conversion— Land  Directed 
or  Agreed  to  be  Sold.  —  So  far  as  is  necessary  to  carry  out 
the  lawful  purposes  of  the  instrument,  will,  deed,  settle- 
ment,  or  contract,  and  to  determine  the  property  rights  of 
all  parties  claiming  under  or  through  it,  equity  follows 
the  doctrine  into  all  of  its  legitimate  consequences,  and 
treats  the  property,  from  the  time  at  which  the  conver- 
sion takes  place,  as  to  all  intents  of  the  kind  and  form 
into  which  it  should  have  been  changed,  and  determines 
the  rights  of  parties  to  it  as  in  that  kind   and  form.' 
Land  directed  or  agreed  to  be  sold,  although  yet  unsold, 
is  regarded  and  treated  as  money.    It  will  not  pass  under 
a  devise  of  land  or  of  real  estate.*    It  will  pass  under  a 
general  gift,  transfer,  or  bequest  of  personalty,  or  under 
a  residuary  bequest  of  personal  property.^   In  the  absence 
of  a  will,  it  goes  to  the  personal  representatives  of  the 
intestate  who  would  have  been  or  was  entitled  to  it.    It 
is  therefore  always  personal  assets  in  the  hands  of  execu- 
tors and  administrators  for  which  they  are  accountable.* 

>  SdwardB  t.  West^  L.   R.   7  Ch.        *  Ashby  t.  Palmer,  1  Mer.  296;  £1- 
DiT.  858,  862,  863.  liott  v.  Fisher,  12  Sim.  605;  Griffith  y. 

*See   CMM    eited  ante,  under   §{  Ricketts,   7    Hare,    299;    Hoddel   ▼. 

1169,  1162.  Pagh,  33  Beav.  489;  Hood  ▼.  Hood, 

>  Elliotfc  T.  FUher,  12  Sim.  605;  bat  85  N.  T.  561 ;  Van  Veohten  ▼.  Keator, 
Me  Klock  T.  Baell,  66  Barb.  398.  63  N.  Y.  52;  Moncrief  ▼.   Ross,  50 

*  Stead  T.  Newdiffate,  2  Mer.  521;  N.  Y.  431;  Fiaher  t.  Banta,  66  N.  Y. 

Farrar  ▼.  Earl  of  winterton,  6  Bear.  468;  Freeman  ▼.  Smith,  60  How.  Pr. 

l;Wall  T.  Colshead,  2  De  Gex  &  J.  311;  Wnrts's  Ex'rs  t.  Page.  19  N.  J. 

683;  Chandler  t.  Pooock,  L.  R.   16  Eq.  365;  Eby's  Appeal,  84  Pa.  St.  241 ; 

Ch.Dir.  648;  16  Cb.  Dir.  491;  Blake  Jones  ▼.   Caldwell,    97    Pa.   St.   42; 

▼.  Blake,    X^.   R.  15    Ch.    Viv.   481;  McCInre's  Appeal,   72    Pa.   St.   414; 

Fisher  t.  Banta,  66  N.  Y.  468;  Estate  Brolasky  ▼.  Gally's  Ex'rs,  51  Pa.  St. 

ef  Dobeon,  11  Phila.  81;  and  see  oases  509;  Parkinson's  Appeal,  32  Pa.  St 

in  next   following   note;    [see    also  455;  Johnson  t.   Bennett,   89  Barb. 

Welsh  T.  Craterr82  N.  J.  Eq.  177.]  237;  Harris  t.  Slaght,  46  Barb.  470; 

And  thus  moh  a  bequest  to  a  corpora-  Ferguson  t.  Stuart's  Ex'rs,  14  Ohio, 

tion  may  be  nOid,  although  it  u  in-  140,  146;  Collier  r.  CoUier's  Ex'rs,  3 

MDpeteat  to  reoaiT*  a  devise  of  land:  Ohio   St.    369;    Rawlings's  Ex'r   ▼. 

Dodge  T.  Williams,  46  Wis.  70;  Gould  Landes,  2  Bush,  158;  Loftis  T.  Glass, 

T.  Taylor  Orphan  Asylum,  46  Wis.  106.  16  Ark.  680;  Hurtt  y.  Fisher,  1  Har. 
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As  in  the  case  of  a  corporation,  so  in  that  of  an  alien,  a 
bequest  of  land  thus  converted  into  money  is  valid,  al- 
though a  devise  of  land  is  or  may  be  void.*  The  same 
rules  apply  to  the  conversion  wrought  by  contracts  for 
the  sale  of  land.^ 

§  1166.  Money  Directed  or  Agreed  to  be  Laid  out  in 
Land. —  Money  and  other  personal  property  directed  or 
agreed  to  be  laid  out  in  the  purchase  of  land  becomes 
and  is  regarded  as  land  in  equity.  It  will  therefore  pass 
under  a  general  devise  of  lands  or  of  real  estate;  it  will 
descend  to  the  heir;  and  will  not  be  included  in  a  be- 
quest of  money  or  personal  property,*  If  the  heir  die 
intestate  before  the  purchase  has  been  made,  the  fund  will 
descend  to  his  heir.*  Money  will  be  considered  as  thus 
converted,  notwithstanding  a  direction  for  investment 
until  a  purchaser  can  be  found.*  The  money  of  a  married 
woman  directed  to  be  laid  out  in  land  is  liable  to  her 
husband's  curtesy,  and  without  doubt,  under  analogous 

&  G.  88,  96;  Carr  ▼.  Ireland,  4  Md.  and  lee  an^  §§  368,  372,  and  casea 

Ch.   251;    Maddox  v.   Dent,   4    Md.  cited. 

Ch.  543;  Smithers  v.  Hooper,  23  Md.  *  Biddalph   T.   Biddnlph,    12  Yea. 

273;  V^asbington'sEx'rv.  Abraham,  6  161;  Green  ▼.  Stephens,  17  Yes.  64, 

Gratt.  66,  77;  Siter  v.  MoOlanachan,  2  77;  Hawley  v.  James,  5  Paige,  318, 

Gratt  280;  Commonwealth  v.  Martin's  443;  Gott  ▼.  Cook,  7  Pai|ra,  521,  534; 

Ex'rs,  5  Munf.  117,  127;  Brothers  ▼.  Tayloa  t.  Johnson,   63    1^.    C.  381; 

Cartwright,  2  Jones  £q.  113;  64  Am.  Green  ▼.  Johnson,  4  Bnsh,  164;  Col- 

Deo.  563;  Croom  v.  Herring,  4  Hawks,  lins  v.  Champ*s  Heirs,  15  B.   Mon. 

393;  Ex  parte  McBee,  631^.  C.  332;  118;  61  Am.  Dea  179;  and  see  1  Lead. 

Wilkins  v.  Taylor,  8  Rich.  Eq.  291; and  Cas.  Eq.,  4th  Am.  ed.,  1162-1171.    {It 

see  1  Lead.  Cas.  Eq.,  4th  Am.  ed.,  is  said,  however,  that  before  the  ez- 

1157-1160,  1160-1162.     [It  is  not  snb*  ecu  tor  consents  to  the  legacy  it  is  not 

ject,  as  land,  to  the  lien  of  a  judgment  relieved  from  contribatmg  pro  rata 

against  the  person  entitled  to  the  pro-  with  other  legacies  to  the  payment  of 

ceeds  of  its  sale:  Henderson  y.  Hen*  debts:  McFadden  ▼.  Hefley,  28  S.  C. 

derson,  133  Pa.  St.  399;  19  Am.  St.  317;  13  Am.  St.  Rep.  675.] 

Rep.  650;  Tnmer  ▼.  Davis,  41  Ark.  *  Scudamore  v.  Scudamore,  Prec.  Ch. 

270.     A  mortgage  of  it  operates  as  543;  Edwards  v.  Conn tess  of  Warwick, 

an  equitable   assignment:    Bailey  v.  2  P.  Wms.  171;  Leohmere  v.  Earl  of 

Allegheny  Nat.   Bank,   104    Pa.   St.  Carlisle,  3  P.  Wms.  211,222;  Gillies 

425.J  V.  Longlands,  4  De  Gex  k  S.  372. 

*  Dn  Honrmelin  v.  Sheldon,  1  Beav.  ^  Edwards  v.  Conntess  of  Warwick, 
79;  4  Mylne  &  C.  525;  Craig  v.  Leslie,  2  P.  Wms.  171.  There  can  be  no  doubt 
3  Wheat  563;  Anstice  v.  Brown,  6  that  the  fund  would  be  bound  in 
Paiee,  448;  De  Barante  ▼.  Gh>tt,  6  equity  by  a  judgment  to  the  same  ex- 
Barb.  492,  497;  as  to  corporations,  see  tent  that  the  land  would  have  been  if 
preceding  note.  purchased:    See  Frederick  T*  Ayna- 

*  Masterson  ▼.  Pnllen,  62  Ala.  145;  combe,  1  Atk.  392. 
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circumstances,  such  a  fund  of  a  husband  is  liable  to  his 
wife's  dower.* 

§  1166.  Limitations  on  the  Effects.  —  Notwithstanding 
these  very  general  effects  of  a  conversion,  they  are  not 
absolutely  universal.  The  doctrine  seems  to  be  correctly 
formulated  by  saying  that  the  effects  extend  only  to  those 
persons  who  claim  or  are  entitled  to  the  property  under 
or  through  the  instrument,  or  directly  from  or  under  the 
author  of  the  instrument.  Some  of  the  cases  definitely 
hold  that  a  conversion  takes  place  no  further  than  is  ne- 
cessary for  the  purposes  of  the  will  or  other  instrument.* 
Two  limitations  appear  to  be  well  settled:  one  general, 
that  the  conversion  does  not  take  place  as  to  persons  whose 
claims  or  rights  to  the  property  are  purely  incidental,  not 
at  all  connected  with  its  devolution  or  transfer  from  the 
author  or  through  the  instrument;'  and  the  other  special, 
depending  upon  considerations  of  public  policyi  that  the 
conversion  shall  not  be  permitted  to  take  place  so  as  to 
evade  the  statutes  of  mortmain,  which  invalidate  gifts  of 
land  to  charities.* 

*  Sweetapple  ▼.  Bindon,  2  Vern.  636;  cable  to  thU.*    Where,  by  statutory 

and  eee  ante^   voL  2,  S  990,   note  6,  provision,  a  testator  is  deemed  to  have 

p.  1452.  died  intestate  as  to  any  child  or  chil- 

'  See  Om'ck  t.  Boehm,  49  Md.  72;  dren  not  named  or  provided  for  in  the 

Hilton  V.  Hilton.  2  McAr.  70.  will,  authority  conferred  by  the  will 

'  Franks  ▼•  Bollans,  L.  R.  3  Gh.  717,  upon  the  executors  to  sell  the  testator's 

Tia      Where  land    was    devised    to  land  does  not  work  a  conversion  of  the 

trostees  to  sell  and  divide  the  pro-  interest  of  such  child  or  children  in 

eeeda  among  the  testator's  children,  the  estate:  Northrop  T.  Marqnam,  16 

one  of  whom  was  a  married  woman.  Or.  173,  187.] 

although  the  lady's  share  was  con-  *  Brook  v.  Badley,  Ll  R.  3  Ch.  672, 
verted  as  to  her,  it  was  held  not  to  be  674,  per  Lord  Cairns.  A  leffaoy  pay- 
converted  as  to  her  husband  so  as  to  able  out  of  the  proceeds  of  land  di- 
enaUe  him  to  dispose  of  it  in  the  same  rected  to  be  sold  is  an  interest  in 
manner  in  which  he  could  dispose  of  land  wUhxn  the  sitUvtei  qf  mortmain^ 
her  actual  personal  property;  in  other  and  cannot^  while  it  yet  remains  un- 
words,  at  to  Aim  it  was  still  land.  [In  paid,  be  bequeathed  by  the  legatee  for 
Wflder  V.  Banney,  95  K.  Y.  7,  12,  it  charitable  purposes.  The  decisions  in 
was  held  that  real  estate  directed  by  some  of  the  American  states  hold  that 
the  will  to  be  converted  could  not  be  the  equitable  conversion  of  partnership 
cofiveyed  by  one  of  the  executors  lands  into  personal  property  is  not 
without  the  co-operation  of  the  other,  complete;  that  it  is  limited  to  the  pay- 
"  It  physically  remained  real  estate,  ment  of  partnership  debts  and  to  the 
taxable  as  such,  controllable  as  snch,  settlement  of  the  partnership  affairs; 
sod  it  could  only  be  conveyed  as  such,  and  that  it  does  not  extend  to  the  dev- 
aod  the  rules  of  law  generallv  appli-  olution  of  the  estates  of  the  individual 
eaUs  to  zeal  estate  remained  appli-  partners:  See  Foster's  Appeal,  74  Fa. 
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§  1167«  Conyersion  by  Paramonnt  Authority — Com* 
polsory  Sale  of  Land  tinder  Statute  — Sale  by  Order  of 
Court.  —  There  is  another  phase  of  the  doctrine  of  con* 
version  of  great  importance  in  England,  and  a  brief  sum- 
mary of  the  decisions  may  be  useful  under  analogous 
circumstances  in  this  country.  This  has  been  happily 
denominated  conversion  by  paramount  authority,  and 
includes  the  particular  instances  of  compulsory  purchases 
and  taking  of  land  by  railway  companies,  and  others  pos- 
sessing such  statutory  powers,  and  sales  of  land  by  order 
of  court  for  the  purpose  of  settling  the  estates  of  infanta 
and  lunatics,  or  of  partition,  or  of  paying  debts,  and  the 
like.  In  this  aspect  of  the  doctrine,  the  question  to  be 
examined  is  the  exact  converse  of  that  which  arises  under 
the  ordinary  form  of  conversion,  and  which  has  been  dis- 
cussed in  the  foregoing  paragraphs.  The  question  then 
was,  Is  the  property,  although  not  actually  converted,  te 
be  treated  as  converted?  The  question  now  presents 
itself,  Is  the  property,  although  de  facto  converted,  to  be 
treated  to  any  extent  as  not  converted?  The  special  rules 
which  contain  the  answers  to  this  question  are  placed  in 
the  foot-note.'     Where  land  is  purchased  or  taken  under 

St.  391,  397;  16  Am.  Rep.  553;  Es-  the  owner  in  fee  by  a  railway  com* 
tate  of  MoAvoy,  12  Phila.  83;  falso  pany  or  other  persons  having  the  ooni- 
Fairchild  ▼.  Fairchild,  64  N.  Y.  471;  palsory  power,  does  not,  of  itself,  ef- 
Greenwood  t.  Marvin,  111  N.  Y.  423,  feet  a  oonversion:  Haynes  ▼.  Haynea, 
436;  Lenow  t.  Fones,  48  Ark.  557.]  1  Drew,  ft  S.  426;  In  re  Batteraea 
The  doctrine  ia  settled  in  England  Park,  9  Jar.,  K.  8.,  883.  Batassooa 
that  snoh  conversion  is  complete  for  as  the  purchase  price  is  agreed  npon 
all  pnrposes,  and  embraces  the  devo-  in  a  volantary  negotiation  for  a  par* 
lution  of  the  individual  partners'  chase  with  the  owner  aui  JuHb,  a  con- 
estates,  and  extends  to  all  persons  version  takes  place,  idthough  tiie  price 
claiming  ander,  from,  or  against  them  is  not  yet  paid;  the  owner's  interest  is 
as  a  firm  or  individually:  Forbes  v.  personal  estate;  for  him  the  land  be- 
Steven,  L.  R.  10  Etj.  178,  188,  189;  comes  money:  Ex  parte  Hawkins,  IS 
Att'y-Gen.  t.  Branning,  8  H.  L.  Cas.  Sim.  569;  In  re  Manchester  etc.  B*y» 
243,  266;  Darby  t.  Darby,  3  Drew.  19  Beav.  365;  Regent's  Osnal  Ga  ▼• 
496,  603;  Myers  t.  Perigal,  2  De  Qex,  Ware,  23  Beav.  576;  Righton  v.  Righ- 
M.  it  G.  699;  in  which  Matson  v.  Swift,  ton,  36  L.  J.  Oh.  61;  In  re  Skem,  2 
8  Beav.  368,  and  Oostance  v.  Brad-  De  Oez,  J.  &S.  533.  Where  lan^has 
•haw,  4  Hare,  315,  are  explained  or  been  taken,  not  by  volantary  negotia* 
overruled.  tion,  bat  by  the  compulsory  prmed- 
^  Oompolsory  porohaso  or  takuui  of  ings  aathoriced  by  statute^  and  th» 
land  nnder  statutory  ]powers.  The  money  is  paid  into  oonrt,  it  eontinnea 
mare  notioe  of  an  intention  totake  the  to  be  real  estate  until  it  ia  taken  out 
land  prsteribad  by  ftatati^  given  to  by  soma  person  having  a  ri|^t  to  alee% 


1777  CONVERSION   OF   PSOPBBTY.  §  1167 

compulsory  powers  conferred  by  statute,  and  the  owner  is 
ttfi  juris,  a  conversion  is  effected;  the  purchase-moneyi 
although  not  yet  actually  paid,  becomes  to  all  intents  per« 
sonal  property;  but  if  the  owner  is  an  infant  or  a  lunatic, 
or  the  land  is  in  settlement,  the  purchase-money  remains 
land;  there  is  no  conversion.  Where  land  is  sold  by  order 
of  the  court  for  any  purpose,  it  is  a  fixed  principle,  upon 
which  the  court  always  proceeds,  that  the  character  of  the 
property  should  be  changed  only  so  far  as  may  be  neces- 
sary to  accomplish  the  particular  purpose.^  The  court 
may  control  the  acts  of  trustees  and  direct  a  conversion, 
where  there  is  only  a  mere  power  of  sale  in  the  instru- 
ment.^ 

to  treat  it  u  money,  —  that  is,  by  some  Dyer,  84  Bear.  604;  Field  T.  Brown, 

penon  Mii  Juris  who  is  an  unfettered  27  Beay.  90;  if  the  infant  is  owner  in 

owner.    If  the  owner  is  an  infant  or  fee,  the  proceeds  are  realty;  if  he  is  a 

a  Innatic,  or  if  the  land  is  subject  to  a  life  tenant,  they  are  personalty.     Lu* 

settlement»  the  money  necessarily  re-  naties*  eatates:  The  oonrt  will  not^  with- 

tains  its  character  as  real  estate:  In  out  sufficient  cause,  change  the  nature 

rs  Stewart^  1  Smale  &  O.  32,  39;  In  re  of  a  lunatic's  property:   Oxenden  ▼. 

Bsgo^  31   L^   J.   Gh.   772;  Dixie  ▼.  Lord  Cbmpton,  2  Ves.  69,  72;  In  re 

Wright  32  Beav.  662;  In  re  Harrop,  Badcock,  4  Mylne  &  C.  440.     If  luna- 

3  Drew.  726;  Kelland  t.  Fulford,  L.  R.  tics'  lands  are  sold  by  order  of  court, 

6  Ch.  Dir.  491;  and  such  money  will  the  surplus  of  the  money  always  re- 

not  pass   by  a  bequest  of    personal  mains  real  estate:  In  re  Wharton,  5  De 

property:  In  re  Skeggs,  2  De  Oex,  J.  Gex,  M.  k  G.  33;  In  re  Sloper,  cited 

k  S.  533;  see  also,  as  to  the  effect  of  a  22  Beav.  198;  In  re  Barker,  L.  R.  17 

statutory  sale,  Pleasants's  Appeal,  77  Ch.  Div.  241;  and  see  Smith  v.  Bay- 

Bk  St  356;  Richards  t.  AttV-Oen,  6  right,  34  N.  J.  Eq.  424.   The  same  rule 

Moore  P.  G.  0.  881.  prevails  in  sales  ordered  for  purpose 

^  Sale  of  land  by  order  of  the  court,  of  paHiUon:  Foster  v.  Foster,  L.  K.  1 

Wbne  land  is  thus  sold,  and  there  is  Ch.  Div.  588;  Mildmay  ▼.  Quicke,  L. 

any  surplus  of  money  after  satisfying  R.  6  Ch.  Div.  553;  Mordaunt  ▼.  Ben- 

tfae  purpose  for  which  the  sale  was  well,  L.  R.  19  Ch.  Div.  302.     [See  also 

made,  snch  surplus  ia  always  regarded  In  re  Chapin,  148  Mass.  591;  Wentz's 

and  treated  as  real  estate:  Cooke  v.  Appeal,  126  Pa.  St.   541;  Turner  v. 

Dealey,  22  Beav.  196;  Jermy  v.  Pros-  Dawson,  80  Va.  841.] 

too,  13  Sim.  356;   but  see  Steed  v.        '  Where  there  is  thus  a  mere  pofofr 

Preeoe,  L.   R.   18   Eq.   192,   per  Sir  of  sale,  the  court  will  generally  order 

George  Jessel;  [also  Hyett  v.  Mekin,  a  conversion  of  the  property,  if  the  in- 

25Cn(i.  Div.  735,  which  holds  that  an  ab-  tention  of   the  testator  will  be  the 

sc4ute  order  for  sale  made  within  the  better  effectuated  thereby:  Greenwny 

jnrisdictioa  of  the  court  in  an  admin*  v.   Greenway,    1  Giff.    131;   and  the 

istration  sort  operates  as  a  conversion  greater  facility  of  making  a  division 

from  the  date  of  the  order.]    Jr^fanta*  of  the  property,  where  many  persons 

tUaim:  In  general,  a  court  of  equity  are  interested,  is  an  important  circum- 

will  not  direct  a  conversion  of  one  stance  in  determinine  the  action  of 

kind  of  property  belonging  to  an  in-  the  court:  Mower  T.  Orr,  7  Hare,  473; 

fsttt  into  another  kind:  Bx  parte  Phil-  Burrel)  v.  Baskerfield,  11  Beav.  525; 

lipa,  19  Ves.  118,   122.     As  to  the  bnt  where  a  discretion  is  given  to  the 

prooeedi  of  timber  ordered  to  be  out  trustees,  the  court  will  not  interfere 

OB  an  iidimt's   estate,  tee  Dyer   y.  to  control  its  exeroiflei  Shipperdson  v. 

IXOiJUB.— 112 
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§  1168.  Conversion  as  between  Life  Tenant  and  Re- 
mainderman.—  Many  important  questions  arise  in  the 
English  courts  as  between  the  conflicting  rights  of  life 
tenants  and  remaindermen,  and  some  of  the  cases  involv- 
ing them  are  collected  in  the  foot-note.'    When  the  tes- 

Tower,    1    Yoange    k   C.    Ch.    441;  shoald  be  made, — that  ia,  whether  the 

Walter  t.  Mann^,  19  Yes.  424;  Lu-  property  should  be  sold  and  the  pro- 

oas  V.  Brandreth,  28  Bear.  273;  Yates  ceeoa  invested,  and  the  interest  there* 

T.  Yates,  28  Beav.  637;  In  re  Bean-  on  paid  to  the  life  tenant, — or  whether 

mont's  Trusts,  32  Beav.  191.  the  life  tenant  is  to  enjoy  the  prop- 

^  Where  the  testator  (Urtcts  a  conver-  erty  m  specie.  Where  the  personal 
don  <if  hi$  property,  —  that  is,  that  it  property  is  given  to  different  legatees 
be  sold  and  the  proceeds  invested  in  a  in  succession,  it  is  generally  to  be 
certain  manner,  —  the  qaestions  arise,  converted  into  money,  and  the  pro- 
whetfaer  the  life  tenant  is  entitled  to  ceeds  invested,  and  the  interest  there- 
income,  and  if  so,  to  what  income,  be-  on  paid  to  the  tenant  or  tenants  for 
fore  the  conversion  is  effected  and  the  life:  See  Howe  v.  E^l  of  Dartmouth,  7 
investments  made.  If  any  directions  Ves.  137;  Thornton  v.  Ellis,  16  Beav. 
are  contained  in  the  will,  they  must,  193;  Mills  v.  Mills,  7  Sim.  601;  SutV- 
of  course,  l>e  followed:  Sparling  v.  erland  v.  Cooke,  1  Coll.  C.  G.  498; 
Parker,  9  Beav.  624.  In  some  cases,  Johnson  v.  Johnson,  2  Coll.  C.  C.  441; 
where  the  conversion  cannot  be  made  Blann  v.  Bell,  2  De  Gex,  M.  &  O.  775; 
in  a  year  after  the  testator's  death.  Hood  v.  Clapham,  19  Beav.  90.  Oer- 
the  life  tenant  is  entitled  to  income  as  tain  provisions  or  deviations^  in  the 
from  that  time:  See  Sitwell  v.  Ber-  will  are  held  to  show  an  intention  that 
nard,  6  Ves.  520;  Kilvington  v.  Gray,  the  life  tenant  is  to  enjoy  the  property 
2  Sim.  &  St.  396;  Tucker  v.  Boswell,  6  in  spede,  and  that  it  should  not  there- 
Beav.  607.  In  some  cases  he  is  en-  fore  be  converted:  See  Crowe  v.  Cria- 
titled  to  income  from  ike  testator's  ford,  17  Beav.  607;  Hind  v.  iSelby,  22 
death:  See  Augorstein  v.  Martin,  Beav.  373;  Cafe  v.  Bent,  6  Hare,  24, 
Turn.  &  R.  232;  Hewitt  v.  Morris,  36;  Collins  v.  Collins,  2  Mylne  &  K. 
Turn.  &  R.  241;  Caldecott  v.  Calde-  703;  Pickering  v.  Pickering,  4  Mylne 
cott,  1  Younge  k  C.  Ch.  312;  All-  &  C.  289;  Harris  t.  Poyner,  1  Drew, 
husen  v.  Whittell,  L.  R.  4  £q.  296;  174;  Hubbard  v.  Young,  10  Beav.  203; 
Brown  v.  GelUtly,  L.  R.  2  Ch.  751;  Hinves  v.  Hinves,  3  Hare,  609;  EUlia 
La  Terriere  v.  Bulmer,  2  Sim.  18;  v.  Eden,  23  Beav.  643;  Holgate  ▼. 
Wilday  v.  Sandys,  L.  R.  7  £q.  455.  Jennings,  24  Beav.  623;  Simpson  ▼. 
Under  certain  circumstances  the  prop-  Lester,  4  Jur.,  N.  S.,  1269;  Burton  yr, 
erty  is  considered  at  converted  at  the  Mount,  2  De  Gex  &  S.  383;  Yates  yr, 
end  of  a  year  from  testator's  death:  Yates,  28  Beav.  637;  Alcock  v.  Sloper, 
See  Douglas  v.  Congreve,  1  Keen,  410;  2  Mylne  &  K.  699;  Daniel  v.  Warren, 
Dimes  v.  Scott,  4  Russ.  195;  Morgan  2  Younge  k  C.  Ch.  290;  Skirving  ▼. 
V.  Morgan,  14  Beav.  72,  77;  Taylor  v.  Williams,  24  Beav.  276;  Rowe  ▼. 
Clark,  1  Hare,  161;  Macpherson  v.  Rowe,  29  Beav.  276;  Green  v.  Britten, 
Macpherson,  1  Macq.  243;  Brown  1  DeGex,  J.  &  S.  649;  [Corle  v.  Monk- 
V.  Qellatly,  aupra;  Robinson  v.  Rob-  house,  47  N.  J.  Ekj.  73.]  When  spo- 
inson,  1  De  Gex,  M.  k  G.  247.  If  the  cific  legacies  are  given  to  one  for  life, 
property  cannot  be  converted  except  and  then  to  another  absolutely,  the 
at  a  loss,  a  value  will  be  set  on  it,  and  life  tenant  is  entitled  to  the  income 
the  Ufe  tenant  will  receive  interest  on  in  epedei  Vincent  v.  Newcombe,  I 
such  value:  See  Gibson  v.  Bott,  7  Ves.  Younee,  699;  and  see  Phillips  v.  Sar> 
89;  Meyer  v.  Simonsen,  6  De  Gex  ft  jent,  v  Hare,  33;  Harvey  v.  Harvey, 
8.  723;  Brown  v.  GelUtly,  mipm.  6  Beav.  134;  In  re  Beaufoy,  1  Smale 

Where  the  teekUor  does  not  aireel  any  &  G.  20.     If  property  is  taken  by  a 

tueh  eonverdout  or  sals  and  investment  railway  company,  and  the  money  is 

<^  his  property.  —  Here  the  principal  paid  into  court  and  invested,  the  life 

questions   are,  whether  a  conversion  tenant  is  entitled  to  the  same  benefit 
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tator  has  directed  the  property  to  be  converted  —  that  is, 
to  be  sold  and  the  proceeds  invested  —  the  questions 
generally  are  as  to  the  life  tenant's  right  to  the  in- 
come. When  the  testator  has  not  directed  such  a  con- 
version, the  principal  questions  are  as  to  whether  a  sale 
should  be  made  and  the  proceeds  invested,  and  the  interest 
thereon  paid  to  the  life  tenant,  or  whether  he  is  entitled 
to  enjoy  the  property  in  specie  without  any  conversion. 


SECTION  IL 

BSSULTINa  TRUST   UPON  A  FAILUBB  OF  THB  PURPOSES  OF 

THB  CONVERSION. 

ABALTSOk 

1 1169.  The  qneftions  stated;  object  ind  extent  of  the  doctrine. 

S 1170.  A  total  failure  of  the  pnrpoie. 

f  1171>  Partial  failure;  wills  directing  conversion  of  land  into  money, 

f  1172.  The  same;  wills  directing  the  conversion  of  money  into  land, 

f  1173.  The  same;  deeds  directing  the  conversion  of  land  into  money, 

f  1174.  The  same;  deeds  directing  the  conversion  of  money  into  land. 

§  1169.  The  Questions  Stated — Object  and  Extent  of 
the  Doctrine.  —  The  purposes  for  which  a  conversion  is 
directed  might  be  unlawful,  or  circumstances  might  arise 
after  the  execution  of  the  instrument  which  rendered  the 
conversion  nnnecessary.  In  other  words,  the  purposes  of 
a  conversion  might  fail  totally  or  partially,  either  before 
the  instrument  had  come  into  operation,  or  after  the  con- 
version had  been  de  facto  made  by  a  sale  of  the  land  or  by 
a  laying  out  of  the  money  in  land.  The  questions  would 
then  arise.  To  whom  will  the  property — the  entire  amount 
in  one  case,  the  portion  undisposed  of  in  the  other — then 
result, — the  author  of  the  trust,  his  heir,  or  his  personal 
representatives?  and  in  what  form  will  it  thus  result,  —  in 

IS  if  the  property  had  not  been  taken:  Pfleger,  L.  R.  6  Eq.  426;  In  re  Cham« 
Jeffreys  y.  Conner,  2S  Bear.  32S;  In  berlain,  cited  L.  R.  6  Eq.  427;  Little- 
ff  Fhiltips^  L.  R.  6  Eq.  250;  In  re    wood  ▼.  Pattison,  10  Jnr.,  N.  8.,  S75. 
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its  original  or  in  its  converted  form,  as  real  or  as  personal 
estate?^  The  case  of  a  total  failure  is  simple;  that  of  & 
partial  failure  presents  questions  of  greater  difficulty;  and 
in  discussing  this  branch  of  the  subject  it  will  be  expedi- 
ent to  consider  separately  cases  arising  under  wills,  and 
those  arising  under  deeds  of  settlement  and  other  instru- 
ments inter  vivos, 

§  1170.  A  Total  Failure. — Where  a  conversion  of  land 
into  money  or  of  money  into  land  is  directed,  either  by  a 
will  or  by  an  instrument  inter  vivos,  and  the  purposes  and 
objects  for  which  such  conversion  was  intended  totally 
fail  before  the  directions  for  a  conversion  are  carried  inta 
effect,  the  property  thus  directed  to  be  converted  will  re- 
main in  its  original  condition;  it  will  result  in  its  original 
unchanged  form  to  the  heirs  or  to  the  personal  represent- 
atives of  the  testator,  and  to  the  settlor,  or  to  his  heirs  or 
his  personal  representatives,  as  the  case  may  be.  If  land 
is  to  be  sold  and  converted  into  money,  the  property  re- 
sults as  real  estate  to  the  heirs;  if  money  is  to  be  laid  out 

*  All    the    fandamental    questions  aciual    oondition    of    money.      Th» 

involved  in    this  discussion  may  be  question  must  arise,  To  what  extent  is 

exhibited  by  a  very  simple  case.     A  the  trust  for  a  conversion  still  in  force? 

wiU  devises  all  of  the  testator's  real  Who  is  to  benefit  by  the  lapse, —  the 

estate  to  trustees,  upon  trust,  to  sell  heir  or  the  personal  representatives 

the  same  and   divide    the    proceeds  of  the  testator?    And  in  what  charao- 

equally  between  A  and  B,  who  are  ter  will  either  of  them  take  the  undis- 

strangers,  so  that  a  lapse  would  be  posed  of  surplus, — as  real  or  personal 

Sossible.     If  both  A  and  B   should  estate?    If  any  case,   however  com- 

16  daring  the  testator's  lifetime,  the  plicated,  is  stripped  of  its  incidental 

object  of  the  conversion  would  totally  and   unessential    circumstances,    the 

fail;  there  would  be  a  lapse;  no  ueces-  really  important  questions   involved 

•ity  would  exist  for  converting  the  will  be  reduced  to  these  three.     From 

land  into  money  by  a  sale;  the  land  the  great  number,  Tariety,  and  com- 

would  remain  entirely  undisposed  of;  -  plication  of  trusts  in  wills  and  settle- 
and  by  the  well-settled    doctrine  of '  ments  so  common  in  England,  many 

resulting  trusts,  it  would  result  to  the  *  subordinate    questions    have    ariseu 

testator  s  heir.   It  should  be  observed,  before  the  English  courts,  generally 

however,  that  under  modem  statutes  depending  upon  the  particular  ptovis* 

it  might  result  to  the  residuary  dev-  ions  of  the  instrument;  and  the  de- 

isee.    If  one  only  should  die,  say  A,  cisions  involving  such  questions  are 

the  purpose  of  the  conversion  would  numerous.    As  these  questions  do  not 

only  partially  fail;  tiiere  would  still  arise,  and  many  of   them  could  not 

remain    the  necessity  of   converting  arise,  before  our  American  tribnnals, 

the  whole  land  into  money  by  a  sale  any  detailed  discussion  of   them    is 

so  as  to  pay  to  B  his  share  of  the  pro-  plainly  unnecessary,  and  I  shall  simply 

oeeds,  and  the  other  half  only  would  refer  to  the  more  important  oases  of 

remain   undisposed   of,    but   in    the  this  kind  in  the  foot-notes. 
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in  landy  the  fand  resalts  as  personal  estate  to  the  per- 
sonal representatives.    This  rale  is  universal.^ 

§  1171.  Partial  Failure  —  Wills  Directing  Oonvergion 
of  Land  into  Money.  —  Where  the  purpose  for  converting 
land  into  money  directed  by  a  will  wholly  fails,  it  has 
been  shown  that  the  land  results  to  the  heir.  Where  the 
purpose  only  partially  fails,  the  conversion  must  still  be 
made  by  selling  the  land,  in  order  to  satisfy  the  purposes 
which  remain  effective.  With  respect  to  the  surplus  which 
13  left  after  satisfying  those  purposes,  the  intention  was 
shown  by  the  testator  to  deprive  the  heir  of  it  jtyr  a  par^ 
Ocular  object  orUy,  and  that  object  having  failed,  there  is 
no  reason  which  can  be  inferred  from  this  disposition  why 
it  should  not  belong  to  the  heir.  In  the  absence  of  a  con- 
trary  intent  appearing  from  other  provisions  of  the  will, 
the  undisposed  of  portion  or  surplus  will  therefore  result 
to  the  heir.  Since  the  conversion  has,  however,  actually 
taken  place,  this  surplus  results  to  the  heir  as  personal 
property,  and  not  as  real  estate.  The  rule  may  be  thus 
formulated:  Wherever  it  is  necessary  to  sell  the  land  for 

>AekroydT.Smithtoii,l  Brown  Ch.  631,  566;  Arnold  ▼.  Gilbert,  6  Barb. 

503;  1  Lead.  Cas.  £q.,  4th  Am.  ed.,  190, 195;  Boffert  t.  Hertell,  4  Hill,  49% 

1171, 1181, 1197;  Clarke  V.Franklin,  4  495,    600;  Wright  ▼.  TruBteea  eto., 

Kay  &  J.   257;  Smith  ▼.  Claxton,  4  Hofll   Ch.   202,   205,   219;    Marsh  T. 

Madd.  484,   492;    Ripley  ▼.   V^ater-  Wheeler,  2  Edw.  Ch.  156,  160;  Pen. 

worth,  7  Ves.   425,    435;    Chitty  ▼.  nell's  Appeal,  20  Pa.  St.  616;  Na^e'a 

Parker,  2  Vee.  271;  Wilwm  v.  Major,  Appeal,    13  Pa.  St  260-264;  Bnrr  t. 

11  Ve9.  205;    Edwardi  ▼.  Tuck,  23  Sim,  1  Whart.  252,  262;  29  Am.  Dee. 

Bear.  26S;     McCarty   Y.   Deming,   4  48;  Pratt  ▼.  Taliaferro,  8  Leigh,  419, 

Lam.  440,  44.^;  Girand  v.  GirandC  68  423;  Lindsay  ▼.  Pleasants,  4  Ired.  £q. 

How.  Pr.  175;  Slocam  T.  Slocum,  4  320,  323;  Proctor  ▼.  Ferebee,  1  IrecL 

E<iw.  Ch.  613;  Davis's  Appeal.  83  Pa.  Eq.  143,  146;  36  Am.  Dec.  34;  Newby 

St  .343;  Morrow  ▼.  Brenizer,  2  Rawle,  ▼.  Skinner,  1  Dev.  &  B.  Eq.  488;  31 

184;  Commonwealth  ▼.  Martin's  Ez'ra,  Am.  Dea  397;  North  ▼.  Valk,  Dad. 

6  MttDl   117;  Smith  ▼.  McCrary,  3  Eq.  212,  216.      [See  also  Parker  ▼. 

Irsd.£q.  204;  bnt  see  Evans's  Appeal,  Linden,  113  N.  Y.  28;  Read  t.  Wil- 

^Pa.  St.  183.    The  general  subject  of  liams,  125  N.  Y.  560;  21  Am.  St.  Rep. 

aresaltingtmstnpon  a  total  or  a  par-  748;  Sweeney  t.  Warren,    127  N.  x. 

tialfailareof  the  purposes  of  the  oon-  426;  Roy  v.  Monroe,   47  N.  J.  Eq. 

▼ersion  is  also  discussed  with  more  or  856;  Rizer  v.  Perry,  58  Md.  112.]    It 

l«tB  fallness  in  the  following  American  shoald  be  remembered  that  modem 

«nes:  Craig  ▼.  Leslie,  3  Wheat.  563,  statutes  have  qnite  generally  placed 

582;  Holland  ▼•   Cruft,  3  Gray,  162,  the  residnary  devisee  in  the  same  po- 

180;  Wood  V.  Cone,  7  Paige,  471,  476;  sition  as  a  residnary  legatee;  and  there* 

^ood  V.  Keyes,   8  Paige,  365,  369;  fore,  in  case  of  a  will  directing  land  to 

Hawley  t.  James,  6  Paice,  318,  323,  be  sold,  the  land  might  result  to  the 

4S6:  Arnold  v.  Gilbert^  8  Sand.  Ch.  residuary  devisee  instead  of  the  heir. 
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purposes  directed  by  a  will  which  are  effective,  and  the 

proceeds  of  the  sale  are  only  partially  disposed  of  for  such 

purposes,  unless  the  will  in  some  other  provision  shows 
a  contrary  intention,  then  the  remaining  portion  or  sur- 
plus  results  to  the  heir  of  the  testator  as  money,  and  in 

case  of  his  death,  will  go  to  his  personal  representatives 
even  though  the  sale  did  not  take  place  until  his  death.^ 

^  The  main  branch  of  this  rale,  that  together  into  one  common  fnnd,  this 

the  BurnluB  resnlta  to  the  heir,  was  doea  not  render  the  entire  maaa  par- 

•ettled  by  the  great  case  of  Ackroyd  sonal  property  so  as  to  change  the 

T.  Smithson,  1  Brown  Ch.  603;  1  Lead,  mode  of  aevolntion.    The  two  kinda 

Gas.   Eq.,  4th  Am.  ed.,  1171,   1181,  of  proceeds  are  still  separated,  and 

1197.     xhe  other  branch,   as  to  the  the  mle  of  the  text  is  applied  to  that 

form  in  which  it  resalts,  was  first  de-  portion  of  the  fand  which  comes  from 

cided  by  Smith  ▼.  Clazton,  4  Madd.  the  sale  of  the  land;  it  resalts  to  the 

484;  see  also  Wright  t.  Wright,  16  heir:  See  Ackroyd  v.  Smithson,  tuprti; 

Ves.  188;  Jessopp  ▼.  Watson,  1  Mylne  Taylor  ▼.  Taylor,  tupra;   Jeesopp  t. 

k  K.  686;  Hatfield  v.  Pryme,  2  Coll.  Watson,  1  Mylne  k  K.  666;  Grose  t. 

G.  G.  204;  Gollins  v.  Wakeman,  2  Yes.  Barley,  3  P.  Wms.  20,  22,   note  by 

683;  Watson  v.  Hayes,  6  Mylne  ft  G.  Mr.  Gox;  Edwards  ▼.  Tack,  23  Boar. 

126;  Jones  ▼.  Mitchell,  1  Sim.  k  St  268;  Wall  ▼.  Golshead,  2  De  Gex  k  J, 

290,   294;    Buchanan  ▼.   Harrison,  1  683;    Bective  ▼.  Hodgson,  10  H.  IL. 

Johns,  k  H.  662;  Fitch  ▼.  Weber,  6  Gas.  666;  Amphlett  ▼.  Parke,  2  Ross. 

Hare,   146;   Taylor  ▼.  Taylor,  3  De  &  M.  221;  Robinson  ▼.  Governors  of 

Qex,  M.  k  G.  190;  Wall  ▼.  Golshead,  London  Hospitel,  10  Hare,  19;  Barrs 

2  De  Gex  k  J.  683;  Spencer  T.Wilson,  ▼.  Fewkes,  2  Hem.  k  M.  60;  II  Jar., 

L.  R.  16  £q.  601;  McGartv  ▼.  Deming,  N.  a,  669;  Spencer  ▼.  Wilson,  L.  R. 

4  Lans.  440,  442;    Wood  ▼.  Gone,  7  16  Eq.   601.      But  the  tendency  of 

Paige,  471;  Wright  v.  Trnstees  etc.,  some  at  least  of   the  American  caaas 

Hon.  Gh.  202;  Lindsay  t.  Pleasants,  is  not  so  strongly  in  favor  of  the  heir; 

4  Ired.  Eq.  320;  Newby  v.  Skinner,  1  an  intention  on  the  part  of  the  testator 

Dev.  k  B.  Eq.  488;  31  Am.  Dec.  397;  to  effect  a  complete  conversion  into 

North  V.  Valk,  Dud.  Eq.  212;  Graig  v.  personalty  as  between  the  heir  and  the 

Leslie,  3  Wheat.  663.  personal  representatives,  next  of  kin. 

In  Steed  v.  Preece,  L.  R.  18  Eq.  or  residuary  legatees  is  more  readily 
192,  Jessel,  M.  R.,  held  that  this  rale  and  easily  inferred.  Thas  it  has  been 
did  not  apply  where  a  sale  of  land  had  held  that  a  direction  to  blend  the  pro- 
been  made  by  order  of  conrt^  but  the  ceeds  of  the  realty  and  personalty  into 
sarplas  of  the  proceeds  went  to  the  one  common  fand  for  the  parposes  of 
personal  representatives  as  personal  the  will,  even  though  not  in  pnrsaance 
estate.  This  mle  is,  however,  directly  of  the  English  view  "for  all  intents 
opposed  to  other  aathorities,  and  it  and  parposes,  "will  render  the  con  ver- 
seems  best  to  preserve  the  symmetry  sion  of  the  whole  complete,  and  will 
of  the  doctrine  withoat  arbitrary  ex-  chanffe  the  devolation  of  the  nndis- 
ceptions.  posed  sarplas,  when  some  of  the  pnr- 

The    English    decisions   are    very  poses  of  the  conversion  failed:  See  es> 

strong  in   favor  of    the    heir.      The  pecially  Graig  v.  Leslie,  3  Wheat  663; 

foregoing  cases  show  that  nothing  less  also  Morrow  v.  Breai7.er,  2  Rawle,  186; 

than  an  express  gi/t  of  the  undisposed  Burr  v.  Sim,  1  Whart.  262;  29  Am. 

surplus — not  even  a  declaration  that  Dec.  48.     Even  in  England  the  rtM* 

nothing  shall  result,  or  that  the  heir  vary  bequest  may  interfere  with  the 

shall  not  take  — will  prevent  it  from  operation  of  the  general  rule,  and  may 

resulting  under  the  rule  stated  in  the  cause  the  undisposed  of  surplus  to 

text.    Even-when  by  the  directions  of  devolve  upon  the   residuary  legatee 

the  will  the  proceeds  of  the  realty  and  instead  of  the  heir,  when  there  is  » 

of  the  personal  property  are  blended  partial  failure  of  the  purpose  of  the 
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S  1172.  The  Same.  Wills  Directing  the  Oonyenion  of 
Money  into  Land. — Where  a  will  directs  that  money  shall 
be  laid  out  in  land,  and  the  purpose  of  the  conversion 
wholly  fails,  the  fund,  as  has  heen  shown,  results  to  the 
personal  representatives  of  the  testator  in  its  original 
form.  Where  the  failure  of  the  purpose  is  hut  partial,  the 
same  rule  controls  the  devolution.  It  is  settled,  hy  anal- 
ogy with  the  foregoing  case  of  real  estate  trusts,  that  the 
nndispoeed  of  portion  or  surplus  of  the  fund  results  to  the 
personal  representatives  of  the  testator  for  his  next  of  kin 
or  residuary  legatee,  as  the  case  may  be;  and  that  it  thus 
devolves  in  its  original  unconverted  form  as  personal 
property;  for  it  could  go  to  the  executor  as  assets  in  no 
other  form.* 

g  1173.  The  Same.  Deeds  Directing  a  Oonyersion  of 
Land  into  Money.  —  Where  a  deed,  settlement,  or  other 
instrament  inter  vivos  directs  land  to  be  sold  and  con- 
verted into  money,  and  the  purposes  thereof  wholly  fail, 
then,  as  in  case  of  a  will,  the  land  results  unconverted  as 
real  estate  to  the  settlor  or  to  his  heir.*  Where  the  failure 
of  the  purpose  is  only  partial,  the  analogy  to  the  case  of  a 

•oDTernon.     Where  the  land  has  been  general  mle.    The  rale  la  ordinarily 

directed  to  be  aold,  and  ont  of  the  pro-  stated  by  text- writers  in  a  more  gen- 

ceeds  tiiereof  and  the  personal  estate  eral    manner,  bnt  snch  a  limitation 

eombined  debts  and  legacies  are  to  be  seems  to  be  necessary  to  its  perfect 

paid,  and  the  whole  of  the  snrplns  con-  accuracy. 

•iitinff  of  the  proceeds  of  the  realty  ^  Cosan  ▼.   Stephens,  1  Bear.  482, 

and  of  the  personalty  blended  is  given  note;  6  L.  J.,  N.  S.  Cb.  17;  Reynolds 

in  the  reMuary  benqnest  as  personal  ▼.  Godlee,  Johns.  636,  682;  Hereford 

property,  then  the  proceeds  of  the  land  ▼.  Ravenhill,  1  Beay.  481;  6  Beav.  51 ; 

thus  beoneathed  will  be  personal  es*  Hawley  v.  James,  6  Paige,  318;  [Phil- 

tate,  ana  will  go  to  the  residnary  leg-  lips  ▼.  Ferguson,  85  Va.  609;  17  Am. 

ttee,  and  not  to  the  heir:  SeeMallabar  St.  Rep.  78.] 

▼.  M&Uabar,  Cas.  t.  Talb.  78;  Hutche-  Where    personal    property  is    be- 

•OD  ▼.  Hammond,  3  Brown  Ch.  128, 148;  (jneathed  npon  trust   for  conversion 

Dnroar  ▼.  Mottenz.  1  Ves.  Sr.  3!20;  3  into    land  to    be  held    upon    trusts 

P.Wms.  22,  note  1;  Kennell  ▼.  Abbott,  which  ultimately  fail,  it  has  recently 

i  Ves.  802;  Byam  v.  Munton,  1  Rnss.  been  held  that  land  purchased  before 

ft  M.  603;  Green  ▼.  Jackson,  2  Russ.  such  failure  goea  to  the  next  of  kio  an 

ft  H.  238;  Wildes  ▼.  Davies,  1  Smale  recU  eaki^,  and  passes  as  such  to  the 

ft  0.  476,  482;  Salt  v.  Chattaway,  3  real  representatives — heirs  or  devisees 

Beav.  676^  per  Lord  Langdale.  — of    such  next  of    kin,   overruling 

It  is  for  this  reason  that  I  have  in-  Reynolds  v.  Gbdlee,  svpro,  upon  this 

■erted  the  modification  "  in  the  ab-  point:  Curteia  ▼.  Wormidd,  t*>  R.  10 

Miee  of  a  c<mtrary  intention  shown  Ch.  Div.  172. 

by  the  testator"  in  formulating  th«  'See  ante,  §  1171. 


§  1174  EQUITY   JUBISPRUDSNCB.  1784 

will  is  not  perfect;  the  difference  arises  from  the  time  at 
which  a  conversion  takes  place.  According  to  the  well- 
settled  rule,  the  equitable  conversion  takes  place  at  the 
date  of  the  instrument,  although  the  actual  sale  is  post- 
poned. The  author  of  the  instrument  takes  the  undis- 
posed of  surplus  converted  in  his  lifetime  as  personal 
property;  it  forms  a  part  of  his  general  personal  estate, 
and  must  devolve  as  such.' 

§  1174.  The  Same.  Deeds  Directing  the  Oonyersion  of 
Money  into  Land.  —  If  a  deed  directs  money  to  be  laid  out 
in  land,  and  the  purposes  of  the  conversion  totally  fail, 
clearly  the  fund  results  to  the  author  of  the  instrument  or 
to  his  estate  as  personal  property.  If  the  purposes  par- 
tially fail,  the  trust  for  conversion  must  still  be  carried 
out,  and  the  portion  then  undisposed  of  will  result  to  the 
author  or  his  heir  as  land.* 

*  Clarke  ▼.  Franklin,  4  Kay  k  J.  tothenseof  himself  for  life,  remainder 
257;  Hewitt  ▼.  Wrieht,  1  Brown  Ch.  totheuseof  his  wife  for  life,  remainder 
S6;  In  re  Newberry  s  Trusts,  L.  R.  5  tothechildrenof  the  marriage,  remain- 
Ch.  Div.  746;  and  see  Van  v.  Barnett,  der  to  his  own  right  heirs.    If  his  wife 
19  Ves.  102.     In  Clarke  v.  Franklin,  should  die  in  his  lifetime  without  is- 
there  was  a  conveyance  by  deed  upon  sue,  all  the  uses  in  the  land,  except 
trust,  first  for  the  settlor  during  his  for  the  benefit  of  the  settlor  himself, 
life,  then  upon  trusts,   first  to  sell,  would  be  gone.     The  purposes  of  the 
then  out  of  the  proceeds  to  pay  cer-  trust  for  conversion  would  have  ut- 
tain  sums,  which  were  valid  trusts,  terly  failed.     There  would  be  no  ol>- 
and  all  the  remaining  trusts  were  for  ligation  on  the  settlor  to  pay  it  out^ 
charity  and  invalid.     The  effect  of  the  and  no  room  for  the  application  of  the 
deed  was,  that  Immediately  upon  its  maxim  that  equity  considers  that  as 
execution  the  whole  property  was  im-  done  which  ought  to  be  done.      In 
pressed  with  a  valid  trust  for  conver-  the  language  used  by  English  courts, 
sion;   in    other  words,   an   equitable  the  money  would  be  "at  home  in  tiie 
conversion  of  the  land  into  personalty  settlor's    pocket."    If,   on  the  other 
at  once  took  place,  and  at  the  same  hand,   the  wife    should   survive   the 
time  a  resulting  trust  arose  in  favor  settlor,  no  matter   for   how  short  a 
of  the  settlor  as  to  that  portion  of  this  time,  but  without  issue,  then  the  trust 
personalty  which  was  in  validly  given  would  not  have  wholly  failed;  there 
to  charity.  would  be  an  obligation  to  pay   the 

*  Lechmere  v.  Lechmere,  Cas.  t.  money  to  be  laid  out  in  land;  the 
Talb.  80;  Pulteney  v.  Earl  of  Barling-  maxim  would  apply,  and  equity  would, 
ton,  1  Brown  Ch.  223.  As  an  illustra-  at  the  suit  of  the  settlor's  heir,  com- 
tion,  a  man,  by  marriage  settlement,  pel  the  money  to  be  laid  out  in  Land 
covenants  to  pay  a  certain  sum  to  trus*  for  him  or  to  be  paid  over  to  him. 
tees,  to  belaid  out  in  land,  to  be  settled 


1785  ESOONYSBSIOV.  1 1176 


SECTION  IIL 

BBGONVEBSION. 

ARALTS18. 

1 1175.  Definitioii:  Rathnak  of  th«  dootrint. 

§  1176.  Who  may  elect  to  liaye  a  reoonvenion. 

§  1177.  Mode  of  deotion. 

1 117Ai  Doable  conyenioii. 

§  1175.    Deflxiition — Rationale  of  the  Doctrine.  —  By 

reconversion  is  meant "  that  notional  or  imaginary  process 
by  which  a  prior  constructive  conversion  is  annulled  and 
taken  away,  and  the  constructively  converted  property  is 
restored,  in  contemplation  of  a  court  of  equity,  to  its  origi- 
nal actual  quality."  ^  Thus  real  estate  is  devised  upon 
trust  to  sell  and  to  pay  the  proceeds  to  A.  By  virtue  of 
this  absolute  direction,  the  land  is,  in  equity,  converted 
into  personal  estate;  it  belongs  to  A  as  personalty.  It  may, 
however,  be  made  A's  property  as  real  estate;  that  is,  A 
may  prefer  to  receive  it  in  its  original  unconverted  form 
as  land.  In  that  event  it  is  said  to  be  reconverted,  and 
the  process  is  called  reconversion.  The  rationale  of  this 
doctrine  is  clearly  found  in  the  right  which  every  absolute 
owner  or  donee  has  to  dispense  with  or  forbid  the  execu- 
tion of  any  trust  in  the  performance  of  which  he  alone 
is  interested.  Reconversion  is  the  result  of  an  election 
expressly  made  or  inferred  by  a  court  of  equity.  It  de- 
pends wholly  upon  the  right  of  election  held  by  the  per- 
son entitled  to  the  property  to  choose  whether  he  will 
take  the  property  in  its  converted  condition  or  in  its  origi- 
nal and  unconverted  form.  The  whole  discussion  con- 
sists of  answers  to  the  questions,  Who  may  thus  elect?  and 
how  may  such  an  election  be  made? ' 

'  Haynee'a  Oatiinee  of  Equity,  867.  erroneous  oonception.    The  so-oilled 

'  Some  writers  liave  described  re-  reeonyersion  by  act  of  the  law  is  sim- 

eo&Tenson  aabeinff  of  two  kinds:  1.  By  ply  an  instance  where,  nnder  special 

v]olii]itary  act  of  &e  party,  —  an  eleo-  eironmstances,  the  party's  election  is 

^;  2.  By  act  of  Uw.    This  is  aa  inferred   or   presumed*     It  depends 
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§  1176.  Who  may  Elect  to  have  a  Reconyersion. — As 
to  personal  capacities,  the  party,  in  order  to  elect,  must  bo 
iui  juris f  or  at  least  must  not  be  subject  to  any  incapacity 
which  prevents  him  from  effectively  dealing  with  his  own 
property.*  With  regard  to  the  nature  and  quantity  of 
interest  which  must  be  owned  in  order  that  the  party 
may  effect  a  reconversion,  if  he  is  entitled  to  the  whole 
iibsoliUe  interest  in  possession^  either  to  the  land  to  be  sold 
for  money,  or  to  the  money  to  be  laid  out  in  land,  then 
he  may,  of  course,  elect,  since  his  election  could  affect  no 
other  person's  rights.  If  he  owns,  not  the  whole  subject- 
matter,  but  only  an  undivided  share  or  a  partial  interest, 
the  general  rule  is  settled  that  he  may  elect,  and  can  only 
elect,  when  such  election  could  not  by  possibility  injuri- 
ously affect  the  rights  and  interests  of  those  who  are 
associated  with  him  in  the  total  ownership  as  co-owners, 
life  tenants,  remaindermen,  reversioners,  and  the  like.* 

upon  the  Qotion  of  his  yolmitary  elao*  Lunatk$  cannot:  Athby  ▼.  Palmer, 

tion  as  mnch  as  any  other  instance.  1  Mer.  296;  In  re  Wharton,  6  De  Oex, 

The  subject  of  reconversion  is  one  of  M.  ft  G.  33;  In  re  Barker,  L.  R.  17 

Seat  importance  and  interest  in  Eng-  Ch.  Div.  241. 

ad;  the  cases  involving  it  are  nnmer-  Married  women.  —  Under  the  former 

ons,  and  many  of  the  qnestions  are  law  they  coald  only  elect  by  means  of 

difficult.     Although  the  doctrine  tAeo-  a  fine,  or  by  a  consent  in  open  court; 

retieally  belongs  to  our  jurisprudence,  Oldham  ▼.  Hughes,  2  Atk.  452,  453; 

it  can  hardly  be  said  to  nave  any  Binford  ▼.  Bawden,  1  Ves.  612;  2  Ves. 

praetieal  existence  in  the  law  of  many  88;    Frank  v.  Frank,  3  Mylne  ft  C. 

of  the  states;  it  has  very  rarely  come  171;  May  v.  Roper,  4  Sim.  360;  Stan* 

before  an^  of  the  American  courts,  dering  v.  Hall,  L.  R.  11  Ch.  Div.  652; 

and  then  m  its  simplest  form.    I  shall  Wallace  v.  Greenwood,  L.  R  16  Ch. 

attempt,  therefore,  to  give  no  more  Div.  362.    Under  the  statute  3  ft  4 

than  a  bare  outline  of  the  doctrine,  Wm.  IV.,  c.  74,  sec.  77,  a  wife  may 

but  shall  cite  cases  sufficient  in  num-  elect  by  means  of  a  deed  in  which  her 

ber    and    importance    to    enable  the  husband  joins,  and  which  is  properly 

reader  to  pursue  a  more  thorough  and  acknowledged  by  her:  Briggs  v.  Ciham- 

detailed  examination.  berlain,  11  Hare,  69;  Bowyerv.  Wood- 

'  A  person  absolutely  entitled  and  man,  L.  R.  3  Eq.  313;  Tuer  v.  Turner, 

nti  Juris:  Benson  v.  Benson,  1  P.  Wms.  20  Beav.  660;  Forbes  v.   Adams,   9 

130;  Sisson  v.  Giles,  32  L.  J.,  N.  8.,  Sim.  462.    A  deed  by  husband  and 

(Ch.)  606;  3  De  Gex,  J.  ft  S.  614;  wife,  not  so  acknowledged,  or  b^  eiUier 

Prentice  v.  Janssen,  79  N.  Y.  478.  alone,  would  be  insufficient:  Sisson  ▼. 

InfaniB  cannot  elect,  but  the  court  Giles,  32  L.  J.,  N.  S.  Ch.  606;  3  De 

may,  for  their  advantage:   See  Seelev  Gex,  J.  ft  S.  614;  Franks  ▼.  BoUaasy 

V.  Jago,  1  P.  Wms.  389;  Carr  v.  Elli-  L.  R.  3  Ch.  717.    In  this  country  % 

son,  2  Brown  Ch.  66;  Van  ▼.  Bamett,  married  woman  can  doubtless  elect  by 

19  Ves.  102;   Robinson  v.  Robinson,  means  of  any  instrument  sufficient  to 

19  Beav.  494;  In  re  Harron,  3  Drew,  enable  her  to  convey  real  estate. 

726,  734;  [Csrr  v.  Branch,  85  Va,  597;  '  The  general  question  wheUier  siidh 

Swann  v.  Garretl^  71  Ga.  566.]  a  partial  owner  may  elect  to  leoonTttt 
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S  1177.  Mode  of  ElectioxL — It  being  assumed  that  the 
party  entitled  to  the  property  has  the  capacity  to  elect  to 
receive  it  in  its  unconverted  form,  and  thus  to  effect  a 
reconversion,  the  further  question  remains,  how  such 
election  must  or  may  be  made.  An  express  declaration 
of  the  intention  in  language  is  always  sufficient,  but  is 
not  necessary.^  An  election  may  be  inferred  from  acts 
or  writings.  Any  act  or  writing  which  shows  an  un- 
equivocal  intention  to  possess  the  property  in  its  actual 
state  and  condition  will  amount  to  a  valid  election.' 

Bnut  be  aikswered  somewhat  differ-  11  Ch.  Dir.  640;  Cookson  t.  Gookaon, 

ently  when  the  enbjeet-matter  eon-  12CUrk&F.  121;  Prentice  T.Jancwn, 

■tto  of  land  to  be  tamed  into  moner,  70  N.  Y.  478. 

md  when  it  eonsiats  of  money  to  be  ^  Pnlteney  ▼.  Earl  of  Darlingrton,  I 
laid  out  in  land.  A  ethowntr:  When  Brown  Ch.  223. 236,  237;  Wheldale  ▼. 
the  direction  ia  to  torn  land  into  Partridge,  8  Yea.  226,  236;  Van  y. 
money,  one  co-owner  eawnot  elect  to  Bamett,  10  Vea.  102;  100;  Bradiah  ▼. 
hep  h»  ahare  in  land.  The  othera  are  Gee,  Amb.  220. 
eatiUed  to  hare  their  aharee  aold  ao  *  The  intention  ahown  bjr  the  aot 
aa  to  reeeire  the  money,  and  plainly  need  not  be  to  reconvert;  an  intention 
the  aale  of  an  nndiTided  ahare  of  the  to  take  the  property  in  U$  actual  contU' 
land  would  produce  a  comparatively  Hon  ia  enough:  Harcourt  ▼.  Seymour, 
lam  amount  than  would  reault  from  a  2  Sim.,  N.  S.,  12,  46;  Cookaon  ▼. 
ale  of  the  whole:  Holloway  ▼.  Rad-  Cookaon,  12  Clark  ft  F.  121,  146;  Bid- 
diffe,  23  BeaT.  163;  Deeth  ▼.  Hale,  2  dulph  y.  Biddulph,  12  Vea.  161  (by  a 
MoUoy,  317;  Fletcher  t.  Aahburner,  1  will);  Prentioe  ▼.  Janaaen,  70  N.  Y. 
Brown  Ch.  407,500.  On  the  contrary,  478;  Beatty  y.  Byera,  18  Pa.  St.  105. 
when  the  direction  ia  to  lay  out  money  Partieular  aeta^  where  land  waa 
in  land  for  oo-ownera,  one  co-owner  directed  to  be  aold,  etc.:  Entry  on 
can  elect  to  take  hia  ahare  in  money;  the  land  and  receiyiDg  rente  and  prof- 
fer thia  would  plainly  produce  no  in-  ita:  In  re  Gordon,  L.  R.  6  Ch.  Div. 
jary  to  the  othera:  Seeley  ▼.  Jago,  1  631;  Kirkman  ▼.  Milea,  13  Vea.  338; 
P.  Wma.  380;  and  eee  Elliott  r,  Fiaher,  [but  for  circumatancea  under  which 
12  Sim.  505.  Bemaindermen  and  other  continued  receipt  of  rente  ia  no  eTi- 
hoidera  of  future  intereata:  The  ear-  dence  of  auch  intention,  aee  Fozwell 
lier  eaeea  aeem  to  admit  or  aaaume  v.  Lewia,  30  Ch.  Diy.  656.1  Granting 
that  a  remainderman  may  elect,  but  leaaes:  Crabtree  v.  Bramble,  8  Atk. 
not  w  aa  to  affect  the  intereata  of  the  680;  Mntlow  ▼.  Bigg,  L.  R.  1  Ch. 
ownera  of  the  prior  eatatea.  The  re*  Diy.  385.  Retaining  the  land  unaold 
cent  demaiona  tend  to  a  denial  of  any  a  long  time:  Dixon  v.  Gay  fere,  17 
power  in  tiie  remainderman  to  make  Beay.  433;  Grieabach  ▼.  Fremantle, 
anaftaoActe  election  aa  againat  the  life  17  Beay.  314;  but  aee  ELirkman  t. 
teaanta  and  other  prior  ownera.  All  Milea,  aupra.  Acta  ahowing  that  the 
the  deciaiona  admit  that  he  may  make  truat  ia  at  an  end:  DaWea  v.  Ashford, 
an  election  binding  upon  hia  own  real  15  Sim.  42;  Sharp  ▼.  St.  Sauveur,  L. 
ind  peraonal  repreaentativea,  whether  R.  7  Ch.  343;  In  re  Davidson,  Ia  R. 
the  property  ahall  devolve  to  one  or  11  Ch.  Div.  341.  Money  directed  to 
iba  raer  of  them  aa  real  or  aa  peraonal  be  laid  out  in  land;  actually  receiving 
aitate:  Triqnet  v.  Thornton,  13  Vea.  the  money  or  aecnritiea,  and  other 
345;  Gilliea  ▼.  Longlanda,  4  De  Gez  aimilar  acta:  Cookaon  ▼.  Cookaon,  12 
&  &  372,  370;  Siaaon  v.  Gilea,  32  L.  Clark  ft  F.  121,  147;  Harcourt  t. 
X,  N.  &  Ch.  606;  3  De  Gex,  J.  ft  a  Seymour,  2 Sim.,  N.  S.,  12;  ItaffordT. 
614;  Meek  ▼.  Deveniah,  L.  R.  6  Ch.  Boehm,  3  Atk.  440;  Rook  v.  Worth, 
Div.  566;  Walrond  ▼.  Roaalyn,  L.  R.  1   Vea.  Sr.  460,  461;  In  re  Pedder, 
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§  1178.  Double  Oonyersion. — Somewhat  similar  in  its 
effects  to  a  reconversion,  but  entirely  different  in  its  op- 
eration,  is  a  double  conversion.  The  one,  as  has  been 
shown,  operates  in  disregard  of  the  direction  in  the  will 
or  deed;  the  other,  in  conformity  with  that  direction, 
which  it  carries  into  effect.  A  double  conversion  takes 
place  when  land  is  directed  to  be  sold  and  converted  into 
money,  and  these  proceeds  are  directed  to  be  laid  out 
again  in  land,  the  whole  forming  one  continuous  obliga- 
tion. The  property  in  such  case  is  considered  to  be  in 
that  state  in  which  it  is  ultimately  to  be  converted, —  that 
is,  to  be  land.'  Where  real  estate  is  directed  to  be  sold 
and  the  proceeds  invested  in  the  purchase  of  other  lands, 
the  persons  who  would  be  interested  in  the  latter  if  pur- 
chased take,  in  general,  the  same  interests  in  the  former 
until  a  sale  is  effected.* 

6  De  GeXy   M.  &  G.  890;  Gillies  t.  tween  his  real  and  his  personal  repre- 

Longlands,  4  De  Gez  &  S.  372;  Lingen  sentatives.     If,  however,  the  money 

T.  Sowray,  1  P.  Wms.  172,  176.  is  in  the  hands  of  some  third  person. 

As  a  particular  application  of  the  the  absolute  owner  miui  do  wme  act 

same  doctrine,  where  money  directed  showing   an    election  to  take   it    as 

or  agreed  to  be  laid  out  in  land  cotmb  money.   The  foregoing  rule  constitates 

UUo  vte  hands  qf  the  person  who  would  the  conversion  "  l>y  act  of  the  law  " 

be  absolutely  entitled  to  the  land  if  aocording  to  the  nomenclature  of  some 

purchased,  it  is  then  said  to  be  "ai  writers:  8ee  Pulteney  v.  Earl  of  Dar- 

Xome,"  and  it  will  thenceforth  be  eon-  lington,  1  Brown  Ch.  223;  Wheldale 

sidered  as  money,  in  the  absence  of  v.  Partridge,  8  Ves.  226,  235;  Ghicbes- 

evidence  of  a  contrary  intention,  and  ter  v.  Bickerstaff,  2  Vem.  295;  In  re 

wiU   devolve   as   money.     In   other  Pedder,  5  De  Gez,  M.  &  G.  890. 
words,  a  presumption  thenoe  arises        ^  Pearson  v.  Lane,  17  Ves.  101;  In 

that  the  par^  intended  to  reconvert  re  Pedder,  6  De  Gez,  BC  &  G.  800; 

the  property  by  electing  to  keep  it  as  White  v.  Howard,  46  N.  T.  144. 
money,  and  thus  to  impress  upon  it       *  Pearson  v.  Lane^  17  Vei.  101. 
the  oharaoter  of  personal  estate  as  be* 
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§  1179.  The  Oommon-law  Doctrine. — In  no  other  de- 
partment has  the  equity  jurisprudence  as  administered 
in  this  country  departed  so  widely  from  that  adminis- 
tered in  England  as  in  the  department  which  is  con- 
cerned with  mortgages,  and  the  respective  rights,  liabil- 
ities, and  remedies  of  the  mortgagor  and  the  mortgagee. 
No  correct  notion  can  be  obtained  of  equity  as  it  now 
exists  within  the  United  States  without  an  accurate  and 
foil  appreciation  of  these  differences.'    At  the  common 

'  The  subject  of   mortgages  Is  so  Mr.  Jones's  most  excellent  treatise.    I 

krge,  iuToWing  such  a  yast  mass  of  shall  not  dwell  at  large  upon  the  an- 

detail,  and  presents  so  many  differing  cient    oommon-law  dogmas,    nor  de- 

aipeets  in  uie  Tarious  states  of  our  scribe  in   detail  the  growth  of   the 

own  country,  that  whole  treatises  are  equity  doctrines  by  which  the  effect 

required  for  its  adequate  discussion,  of  these  dogmas  was  destroyed.     It 

Ae  in  the  case  of  trusts,  I  shall  ouly  will  suffice  to  state  in  general  terms 

ittampt  a  statement  of  the  principles  the  two  legal  and  equitable  theories 

isd  more    general    doctrines   which  which  exist  simultaneously  in  Eng* 

eoDskitute    its    framework;^  for    the  land,  and  then  to  explain  with  some 

mere  special  rules  and  practical  appli-  more  fullness  the  modifications  which 

atioQs  the  reader  must  be  referred  to  have    been   made   in   the   American 

man  elaborate  works.    I  desire  at  the  states,  and  the  resulting  systems  which 

enteet  to  acknowledge  the  great  ae-  form  a  part  of  our  equity  jurispru- 

•iiUnoe  which  I  have  reoeived  from  denoe.    it  will  be  seen  that  little  aid 
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law  the  ordinary  mortgage  was  to  all  intents  and  pur- 
poses a  conveyance  of  the  legal  estate.  A  mortgage  in 
fee  immediately  vested  the  mortgagee  with  the  legal  title, 
subject,  however,  to  be  defeated  by  the  mortgagor's  per- 
forming the  condition  by  paying  the  money  upon  the 
prescribed  pay-day.  If  on  that  very  day  the  mortgagor 
performed  the  condition  by  paying  the  money,  he  thereby 
put  an  end  to  the  mortgagee's  estate;  the  legal  estate 
was  revested  in  himself,  and  with  it  he  had  the  right  at 
once  to  re-enter  upon  the  land,  and  to  recover  its  pos- 
session by  an  appropriate  action  at  law.  But  if  the 
mortgagor  for  any  reason  suffered  the  pay-day  to  go  by 
without  paying  or  tendering  the  amount  due,  all  his  right 
was  utterly  and  forever  lost;  the  estate  of  the  mortgagee, 
which  had  before  been  upon  condition,  now  became  ab- 
solute, with  all  the  features  and  incidents  of  absolute 
legal  ownership.  This  purely  legal  theory  of  the  mort- 
gage has  continued  in  force  in  England  to  the  present 
day,  until  the  existing  judicature  act  went  into  operation;  ^ 
and  during  that  interval  it  has  constantly  prevailed  and 
been  acted  upon  in  the  English  courts  of  law  without 
any  modification  except  that  introduced  by  a  statute 
passed  during  the  reign  of  George  II.'    This  statute  has 

can  be  deriyed  from  the  English  de-  the  law  when  conflicting,  in  all  th« 

oiaions  ezponnding  the  theory  which  courts,  it  seems  to  follow  as  a  neces- 

preyails  in  that  oonntry,  even  in  those  sary  consequence  that  the  purely  legal 

very  few  states  whose  jurisprudence  theory  of  the  mortgage  can  no  longer 

on    this  subject    bears    some  resem-.  be  enforced. 

blance  to  the  English,  while  in  a  '7  Geo.  11.,  c.  20.  This  statute 
majority  of  the  states  the  modern  de-  enacted  that  when  an  action  at  law 
cisions  of  the  English  courts  have  no  was  brought  on  the  bond,  or  ejectment 
application  whatever.  It  may  be  to  recover  possession  of  tiie  land  on 
added  that  in  all  of  the  succeeding  the  mortgage,  the  mortgagor  might, 
discussion  I  assume  that  the  mortgage  pendins  the  suit,  pay  to  the  mort- 
is in  fee,  which  is  almost  invariably  gagee  the  debt,  interest,  and  all  cost* 
the  fact  in  this  oonntry,  although  in  expended  in  any  suit  at  law  or  in 
England  mortgages  in  fee  are  not,  I  equity;  or  in  case  of  a  refusid  to  ac* 
believe,  very  common.  Mortgages  of  cept  the  same,  might  bring  such 
long  terms  of  years,  so  frequent  in  money  into  court  where  the  action 
England,  are  virtually  unknown  with  was  pendinfr,  which  moneys  so  paid 
US.  or  brought  mto  court  were  declared 
>  See  this  aot^  36  &  37  Vict.,  o.  66,  to  be  a  satisfaction  of  the  mortgage, 
sees.  24,  26,  ante,  voL  1,  §  40,  note  1.  and  the  court  was  required  to  compel. 
Since  this  act  declares  that  the  rules  by  an  order  of  the  court,  the  mort- 
of  equity  shall  prevail  over  those  of  gagee  to  assign,  surrender,  or  recon- 
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alwajs  been  strictly  construed,  and  held  applicable  only 
in  the  cases  mentioned  by  its  express  terms,  where  a  suit 
at  law  is  brought  by  the  mortgagee.' 

§  1180.  Origin  and  Development  of  the  Equity  Juris- 
diction — The  ''Equity  of  Redemption."  —  As  this  com- 
mon-law doctrine,  with  all  of  its  accompanying  incidents, 
was  exceedingly  harsh  in  its  operation,  and  often  worked 
grievous  wrong  to  mortgagors,  equity  interfered,  and  by 
degrees  built  up  a  distinct  theory  of  mortgages  which  is 
one  of  the  most  magnificent  triumphs  of  equity  jurispru- 
dence. The  basis  of  this  system  was  the  fundamental 
maxim  that  equity  looks  at  the  intent,  rather  than  the 
form,  and  the  resulting  general  principle  that  equity 
could  and  should  relieve  against  legal  penalties  and  for- 
feitures, when  the  person  in  whose  behalf  they  were  en- 
forced could  be  fairly  and  sufficiently  compensated  by  an 
award  of  money.*  As  early  as  the  reign  of  James  I.  the 
court  of  chancery  had  begun  to  relieve  the  mortgagor; 
and  in  the  reign  of  Charles  I.  his  right  to  redeem  after 
a  failure  to  perform  the  condition  —  that  is,  to  come  in 
and  pay  the  debt  and  interest  and  recover  the  land  after 
the  pay-day  —  had  become  fully  established  and  recog- 
nized as  a  part  of  the  equity  jurisprudence.'  This  equi- 
table right  of  the  mortgagor  was  termed  his  "  equity  of 
redemption,"   which  is  simply  an  abbreviation  of  his 

▼ey  tiw  mortoa^^ed  premiiM  to  the  after  default  in  payment,  aooording  to 

mortgagor.     Thia   atatate   has  been  the  condition,  by  compelling  a  reoon- 

rabeUntUdly  re-enacted  in  leTeral  of  yeyance.     Except  in  cases  within  this 

tfaeAmerican  states:  iV(et0/(0rwy.' Nix*  statate,  the  doctrine  of  the  English 

oq'b  Digest^  4th  ed.,  608;  ConnectiaU:  conrts   is   in    accordance   with    the 

Geo.  Stats.    1876»  471;  [Gen.   Stats,  ancient  common  law,  that  at  law  a 

1888,  see.  1054;]  VbrgMa:  Code  1873,  faUnre  to  pay  at  the  day  prescribed 

«.  131,  sec  21;  [Code  1887,  sec  2742.]  forfeits  the  estate  of  the  mor^agor 

^  Goodtitle  t.   Kotitle,   11   Moore,  under  the  coodition,  leavina  him  only 

491;  Doe  ▼.  Clifton,  4  Ad.  ft  E.  809;  an  equity  of  redemption,  which  chan- 

Shieldi  ▼.  Lozear,  34  N.  J.  L.  496;  3  eery  will  lay  hold  of  and  give  effect 

Am.  Bep.  256;  Davis  ▼.  Teays,  36ratt.  to  by  oompellinff  a  reconveyance  on 

283;  1  Jones  on  Mortgages,  sec  9.    In  equiUble  terms. 

Shields  v.  Losear,  mtpra,  Depue,  J.,  *  See  anie,  vol.  1,  {§  378,  381,  382, 

Mid:  "  In  cases  strictly  within   the  433,  where  this  maxim  and  its  effects 

terms  of   this   statute,   the  English  are  explained. 

«oarts  of  law  have  exercised  an  equi-  '  Emanuel  College  t.  Evans,  1  Rep. 

tible  jurisdiction  to  enforce  a  redemp-  in  Ch.  18;  1  Jones  on  Mortgages,  sees, 

tion  en  payment  of  the  mortgage  debt  6^  7;  Coote  on  Mortgagesi  4th  ed.,  15. 


§  1181  EQUITY   JURISPRUDBNGB.  1792 

"  right  to  redeem  in  equity."  At  first  this  right  of  the 
mortgagor  was  regarded  as  a  mere  right  or  thing  in 
action;  and  at  the  close  of  the  reign  of  Charles  II.  the 
equity  of  redemption  was  said  to  be  a  mere  right  to  re- 
cover the  land  in  equity  after  a  failure  to  perform  the 
condition,  and  not  to  be  an  estate  in  the  land.^  This  nar- 
row view,  however,  was  soon  abandoned;  the  equitable 
theory  was  developed  and  became  more  consistent  and 
complete,  until,  in  1737,  Lord  Hardwicke  laid  down  the 
doctrine  as  already  established,  and  which  has  since  been 
regarded  as  the  very  central  conception  of  the  equitable 
theory  that  an  equity  of  redemption  is  (in  equity)  an 
estate  in  the  land  which  may  be  devised,  granted,  or  en- 
tailed with  remainders;  that  it  cannot  be  considered  as 
a  mere  right  only,  but  such  an  estate  whereof  there  may 
be  a  seisin;  and  that  the  person  therefore  entitled  to 
the  equity  of  redemption  is  considered  as  the  owner  of 
the  land,  and  a  mortgage  in  fee  is  considered  as  personal 
assets.* 

§  1181.  The  Equitable  Theory.  —  While  the  mort- 
gagee  is  still  regarded  at  law  as  vested  with  the  legal 
title  followed  by  all  of  its  incidents,  the  following  general 
theory  is  established  as  a  part  of  the  equity  jurispru- 
dence. The  mortgagor,  both  after  and  before  a  breach  of 
the  condition,  is  regarded  as  the  real  owner  of  the  land 
subject  to  the  lien  of  the  mortgage,  and  liable  to  have  all 
his  estate,  interest,  and  right  finally  cut  off  and  destroyed 
by  a  foreclosure.  Prior  to  such  foreclosure^  he  is  vested 
with  an  equitable  estate  in  the  land  which  has  all  the  in- 

^  Roscarrick  ▼.  Barton,  1  Cas.  in  Ch.  It  was  argued  in  this  case  that  where 

217;  1  Jones  on  Mortc^ages,  sec.  6.     In  a  wife  was  the  mortgagor,  her  eqnity 

this  case,  Lord  Chief  Juntice  Hale  pro*  of  redemption  was  not  an  estate  in  the 

tested  very  vehemently  against  these  land  so  that  her  hnsband  eonld  be  en- 

encroachments  of  eqnity,   and  espe-  titled  to  curtesy  therein;  that  she  was 

cially  against  any  further  extension  not  seised,  since  the  legal  estate  waa 

of  the  right  of  redemption.     He  said,  vested  in  the  mortgagee,  bat  she  only 

among  other  things:  *^  By  the  growth  had  a  right  of  action  whereby  the 

of  equity  on  equity,  the  heart  of  the  might  compel  a  reconveyanoe  of  the 

common  law  is  eaten  out,  and  legal  laud  to  herself  upon  payment  of  the 

settlements  are  destroyed."  amount  due.    This  narrow  view 

'  Casborne  v.  Soarie^  1  Atk.  SOSw  rejected  by  the  court. 
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cidents  of  absolute  ownership;  it  may  be  conveyed  or  de- 
vised, will  descend  to  his  heirs,  may  be  cat  up  into  lesser 
estates,  and  generally  may  be  dealt  with  in  the  same  man- 
ner as  the  absolute  legal  ownership,  always  subject,  how- 
ever, to  the  lien  of  the  mortgage.    On  the  other  hand,  the 
mortgage  is  regarded  primarily  as  a  security;  the  debt  is 
the  principal  fact,  and  the  mortgage  is  collateral  thereto; 
the  interest  which  it  confers  on  the  mortgagee  is  a  lien 
im  the  land,  and  not  an  estate  in  the  land;  it  is  a  thing  in 
action,  and  may  therefore  be  assigned  and  transferred 
without  a  conveyance  of  the  land  itself;  it  is  personal 
assets,  and  on  the  death  of  the  mortgagee  it  passes  to  his 
executors  or  administrators,  and  not  to  his  heirs.' 

§  1182.    The  Double  System  at  Law  and  in  Equity.  — 

As  these  two  conflicting  theories  have  existed  side  by  side, 

it  follows  that  the  rights,  liabilities,  and  remedies  of  the 

mortagor  and  the  mortgagee  in  England  have  been  very 

different  when  administered  by  the  courts  of  law  or  the 

court  of  chancery.     In  law,  the  mortgagee  is  clothed  with 

the  entire  legal  estate,  while  the  mortgagor  has  no  estate 

whatever,  and  after  a  default  no  right  except  that  given 

by  the  statute,  mentioned  in  a  former  paragraph.'    In 

equity,  the  mortgagee  has    no  estate,  but  only  a  lien; 

while  the  mortgagor  is  clothed  with  the  equitable  estate 

called  the  ''  equity  of  redemption,''  which  is  to  all  intents 

and  purposes  the  full  ownership,  except  that  it  is  subject 

to  be  cut  off  and  destroyed  by  a  proceeding  to  enforce  the 

mortgage.     It  should  be  carefully  noticed  that  by  this 

theory  the  mortgagor's  estate  is  wholly  an  equitable  one; 

neither  in  equity  nor  at  law  ie  he  regarded  as  retaining  the 

legal  estate.    In  law,  the  mortgagee  is  entitled  to  possession 

of  the  land  even  before  the  condition  is  broken,  and  may 

recover  such  possession  upon  his  legal  title,  either  before 

or  after  condition   broken,  in  an   action  of  ejectment 

against  the  mortgagor,  or  against  any  other  person  not 

>  8  Wuhbam  on  Retl  Property,  e.  16^  mo.  4b 
^Q^anie,  mo.  1179. 
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having  a  paramount  title;  while  the  mortgagor  cannot 
maintain  ejectment  for  the  possession  even  against  a 
third  person,  since  the  legal  title  is  outstanding  in  the 
mortgagee,  and  a  plaintiff  can  recover  in  ejectment  only 
upon  the  strength  of  his  own  legal  title.^  In  equity, 
neither  the  mortgagee  nor  the  mortgagor  can  maintain 
an  action  for  the  mere  possession,  since  that  remedy  is 
wholly  a  legal  one;  but  the  mortgagor  may  maintain  a 
suit  to  redeem  from  the  mortgagee  in  possession,  and 
having  thus  redeemed  is  entitled  to  a  reconveyance  and 
delivery  of  possession.  In  law,  the  mortgagee  may  con- 
vey the  land  itself  by  deed,  or  devise  it  by  will,  and  on 
his  death  intestate,  it  will  descend  to  his  heirs.  In  equity, 
his  interest  is  a  mere  thing  in  action  assignable  as  such, 
and  a  deed  of  the  land  by  hi  m  would  operate  merely  as 
an  assignment  of  the  mortgage;  and  in  administering 
the  estate  of  a  deceased  mortgagee,  a  court  of  equity  treats 
the  mortgage  as  personal  assets,  to  be  dealt  with  by  the 
executor  or  administrator.* 

§1183.  The  Legal  and  Equitable  Bemedies.  —  The 
mortgagee  can  avail  himself  of  both  legal  and  equitable 
remedies;  he  may  sue  at  law  for  the  debt,  or  recover  pos- 
session of  the  land  by  ejectment,  or  resort  to  the  equita* 
ble  remedy  of  foreclosure.  As  a  matter  of  fact,  the  mort- 
gagee, in  England,  ordinarily  enforces  his  security,  upon 
the  mortgagor's  default,  by  obtaining  possession  of  the 
land  and  appropriating  the  rents  and  profits.  This  pos- 
session he  acquires  either  by  voluntary  surrender  from 
the  mortgagor  or  by  a  recovery  in  ejectment.  Having 
obtained  the  possession,  he  may  by  a  suit  in  equity  cut  off 
and  destroy  the  mortgagor's  estate  or  equity  of  redemp- 
tion by  a  decree  for  a  strict  foreclosure.     The  method 

*  The  English  law  is  strictly  logical  legal  and  the  eqaitable  theories  dis* 

in  these  conclusions,  but  the  American  tinot,  and  which  have  to  some  extent 

^^/tbeory,  by  a  curious  inconsistency,  adopted  the  English  system,  the  legal 

rejects  them.    The  difference  between  theory  has  been  more  or  less  moditied 

the    English    legal    theory    and    the  by  the  equity  doctrines. 

American  legal  theory  in  this  respect  '  1  Washbnm  on  Real  Property,  o. 

should  be  carefully  noted.     Even  in  16,  sees.  4,  pars.  10-14,  34. 
those  states  which  have  preserved  the 
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of  foreclosing  by  a  decree  for  a  sale  of  the  premises, 
which  so  generally  prevails  in  the  United  States,  is  very 
seldom  adopted  in  England.  The  mortgagee  having  ob- 
tained possession  either  by  voluntary  surrender,  by  entry, 
or  bj  ejectment,  the  mortgagor  may  regain  his  title  by 
means  of  the  equitable  suit  for  a  redemption,  whereby 
the  mortgagee  is  compelled  to  account  for  the  rents  and 
profits  which  he  has  received,  the  amount  due  to  him  is 
fized,  and  on  its  payment  the  interest  of  the  mortgagee 
is  ended,  and  the  mortgagor  becomes  entitled  to  a  recon- 
yejance  and  the  possession.^ 

§  1184.  Peculiarities  of  the  English  System. — The  pe- 
culiarity of  this  double  system  should  be  remarked:  that 
while  equity  has  carefully  built  up  its  own  theory,  so  dif- 
ferent in  all  points  from  that  prevailing  at  law,  it  has 
never  attempted  to  interfere  directly  with  the  legal  doc- 
trines, nor  have  the  law  courts  modified  their  own  legal 
theory  by  voluntarily  introducing  equitable  notions.  The 
two  theories  have  stood  side  by  side,  each  administered 
by  its  own  tribunals  as  though  the  other  had  no  exist- 
ence. Equity  has  so  refrained  from  any  direct  invasion 
of  the  legal  domain,  that  whenever  a  mortgagor  has  re- 
deemed after  a  default,  either  by  a  payment  of  the  debt 
voluntarily  accepted  or  by  means  of  a  decree  in  a  suit  to 
redeem,  the  legal  title  does  not  thereby  return  to  the 
mortgagor;  having  once  been  vested  in  the  mortgagee,  it 
can  only  be  restored  to  the  mortgagor  by  a  legal  convey- 
ance. After  a  redemption  of  any  kind,  therefore,  a  deed 
from  the  mortgagee  to  the  mortgagor  is  necessary  to  in- 
vest the  latter  with  the  full  legal  title,  and  a  decree  in  a 
suit  for  redemption  directs  such  a  conveyance  to  be  exe- 
cuted as  the  only  means  of  restoring  the  mortgagor  to  his 
original  legal  estate.* 

§  1185.  Subsequent  Mortgages  Equitable.  —  Another 
striking,  but  strictly  logical,  result  of  the  system  exists 

'  1  Wuhbam  on  Real  Property,  a        '1  Washbnm  on  Real  Property,  a 
16,  aecfl.  5,  pars.  16-18.  16,  seca.  6,  pars.  16-lS. 
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when  the  same  mortgagor,  being  originally  the  legal 
owner,  gives  successive  mortgages  on  the  same  land  to 
different  persons,  which  are  all  outstanding  together.  If 
the  legal  owner  in  fee  gives  a  first  mortgage  in  fee  to  A^ 
he  thereby,  as  has  been  shown,  conveys  the  entire  legal 
estate,  and  A  becomes  vested  with  the  legal  title;  and  it 
is  then  impossible  for  the  mortgagor  to  convey  the  legal 
estate  to  other  persons  by  any  subsequent  deed  or  mort* 
gage  while  the  prior  mortgage  to  A  is  outstanding,  for  he 
does  not  himself  hold  such  legal  estate.  If,  therefore,  the 
mortgagor  executes  any  subsequent  mortgage  or  mort* 
gages  to  B,  C,  D,  upon  the  same  land,  these  subsequent 
mortgagees  do  not  thereby  obtain  the  legal  estate;  they  are 
not  regarded,  even  by  courts  of  law,  as  vested  with  a  legal 
title;  their  estate  and  title  are  purely  equitable,  and  such 
subsequent  mortgages  are  in  every  sense,  even  in  courts 
of  law,  regarded  and  treated  as  equitable  and  not  legal 
mortgages.  The  same  doctrine  is  expressed  by  the  state* 
ment  that  a  mortgage  of  the  equity  of  redemption  ia 
necessarily  an  equitable  mortgage.^ 

^  By  tbe  legal  theory  the  mortgagor,  interest  even  at  law,  ia  the  fonnda- 

haying  parted  with  his  le^  estate,  tionof  the  English  doctrine  of  "tack* 

cannot,  of  course,  convey  it  by  a  sec-  i^^g  ":  See  atUe^  yoL  2,  sees.  767-769. 
ond  deed  to  another  person,  —  he  has        By  a   strange   inconsistency,    thia 

at  law  no  estate  left.     By  the  eqnita-  logical  result  of  the  legal  theory  is 

ble  theory  the  mortgagor's  estate  —  rejected  by  the  courts  of  those  states 

his  equity  of  redemption  —  is  purely  which  have  adopted  the  double  system 

equitable,  and  a  conveyance  of  it  sim-  of  law  and  of  equity  concerning  mort- 

pfy  transfers  this  equitable  estate  to  gages;  and  they  hold  that  in  a  series 

the  srantee,  while  a  mortgage  of  it  is  of  prior  and    subsequent  mortgaees 

8im]^y  tbe  mortgage  of  an  equitable  each  and  every  mortgagee  obtains  the 

estate,  and  therefore  itself  equitable,  lesal  estate.  This  is  one  of  the  marked 

The  fact  that  the  first  mortgagee  has  differences  between  the  leffcU  system 

a  legal  title,   while  the   subsequent  in  England   and  that   prevailing   in 

mortgagees  obtain  only  an  equitable  American  states. 
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1 1188.  Li  general:  Two  mofehods  preTuliiig. 

i  1187.  lint  method:  Bofch  the  legil  and  the  equitable  theories|  atatea  av* 
ranged  alphabetically  in  foot-note. 

f  1188.  Seoomd  method:  The  equitable  theory  alone;  atatea  arranged  in  Soot- 
note. 

1 1189.  The  aame:  The  mortgagee  in  poaseMion. 

1 1190L    1^  aame:  Equitable  remediea  of  the  parttea^ 
f  1191.    Definition  of  mortgage. 

§  1186.  In  General— Two  Methods  Preyailing.— The 
English  system,  with  the  two  theories,  legal  and  equita- 
ble, standing  so  opposed  to  each  other  in  every  point, 
and  each  complete  in  itself,  has  not  been  wholly  adopted 
in  any  of  our  states.  The  equitable  principles  have  pen- 
etrated the  legal  theory,  and  more  or  less  modified  it  in 
every  state.  The  result  is,  that  even  in  those  states 
which  preserve  the  legal  theory  at  all,  and  regard  the 
mortgage  as  in  any  sense  conveying  a  legal  estate,  many 
of  the  incidents  of  such  legal  title  are  abandoned;  the 
mortgagee  is  the  legal  owner  only  for  certain  purposes 
and  to  a  certain  extent,  —  the  legal  owner  as  between  him- 
self and  the  mortgagor,  —  clothed  with  the  legal  title  only 
80  far  as  is  considered  necessary  to  preserve  the  mortgage 
as  a  valid  security;  while  for  all  other  purposes,  and  as 
against  all  other  persons  not  claiming  under  or  through 
the  mortgagee,  the  mortgagor  is  regarded,  even  at  law, 
as  retaining  the  legal  estate  with  all  of  its  incidents  and 
qualities/    The  courts  and  legislatures  of  nearly  one  half 

'  See  Olaaa  ▼.  EUieon,  9  K.  H.  69;  anomalona,  a  hybrid  union  of  legal 

Barnard  y,  Eaton,  2  Cnsh.  294^  304;  and    equitable   dootrinea,  and    even 

Oonud  7.  Atlantio  eto.  Co.,  1  Pet.  386,  more  oonfasing  than  the  aharply  de- 

441;  ETana  t.  Merriken,  8  GiU  &  J.  fined  doable  system  of  the  English 

38»  47;  Cburk  ▼.  Reybnm,  1  Elan.  281;  jarisprndenoe.   Snoh  a  resnlt  necessa- 

TimiDS  ▼.  Shannon,  19  Md.  296;  81  rily  follows  from  the  action  of  oourta 

Am.  Dees  632.     IHiia  oonoeption  of  the  in  admitting  equitable  principles  to  be 

Bwrtgage  ia  nndonbtedly  illogical  and  blended  with  the  legal  dogmas,  bat 
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of  the  states  have  taken  a  farther  step,  and  by  adopting 
the  equitable  theory  alone  have  completely  reversed  the 
positions  occupied  by  the  mortgagor  and  the  mortgagee 
under  the  English  system.  In  the  jurisprudence  of  the 
various  states  and  territories  of  this  country,  two  diflfer- 
ing  conceptions  of  the  total  nature  and  effect  of  mort- 
gages now  exist,  —  two  distinct  modes  of  regarding  and 
regulating  the  rights,  liabilities,  and  remedies  of  the  par- 
ties. These  two  methods  must  be  separately  described^ 
and  the  states  adopting  them  must  be  arranged  in  two 
corresponding  classes. 

§  1187.  First  Method  —Both  the  Legal  and  the  Equi- 
table Theories.  —  The  essential  feature  of  this  system, 
adopted  by  the  courts  of  all  the  states  in  which  the  sys- 
tem prevails,  is  the  doctrine  that  as  between  the  mortga- 
gor and  the  mortgagee,  the  mortgagee  acquires  and  holds 
the  legal  estate  at  law,  while  the  estate  of  the  mortgagor 
—  his  equity  of  redemption  —  is  entirely  an  equitable 
estate.  To  this  extent  the  system  agrees  with  that  pre- 
vailing in  the  English  courts;  but  this  agreement  is  only 
partial.^    In  all  the  states  which  have  adopted  the  method, 

withoat  accepting  those  principles  in  sion;  bat  as  against  all  other  persons 

all    their    length    and  breadth,   and  bat  the  mortgagee  and  those  holding 

abandonins  wholly  the  legal  theory  under  him,  the  mortgagor  is  the  owner* 

maintained  by  the  English  courts  of  and  entitled  to  possession:  Knox  t. 

law.    This  last  step,  when  taken,  pro-  Easton,  38  Ala.  345;  Welsh  t.  Phillips, 

duces  a  system  single,  uniform,  con-  54  Ala.  309;  25  Am.  Rep.  679.     [See 

sistent,  and  just.  also  Cotton  ▼.  Carlisle,  85  Ala.  175; 

'  I  complete  the  general  description  7  Am.  St.  Bep.  29,  and  note.]    The 

of  the  text  bv  adding  a  brief  statement  mortgage  conveys  the  legal  estate,  and 

of  the  special  and  incidental  doctrines  the  mortgagee  is  entitled  to  immediate 

adopted  in  each  of  the  states  which  possession,  unless  the  mortgage  itself 

have  followed  this  type.     The  reader  shows  that  the  mortgagor  may  retain 

will  thus  be  enabled  to  compare  the  possession:  Knox  v.  Eiaston;    Doe   t. 

exact  system  of  his  own  state  with  McLoskey,    1   Ala.    708.     After    de- 

those    prevailing    in  other   common-  fault,  the  mortgagee's  legal  estate  is 

wealths,  and  to  determine  how  far  the  absolute,  his  right  to  possession  com- 

decisions  in  other  states  agree  with  plete,  and  the  mortgagor's  only  in* 

the  methods  pursued  by  the  courts  of  terest  is  equitable:  Pauliing  t.  Barron, 

his  own,  and  how  far  they  may  there*  82  Ala.  9;    Barker  v.  Bell,    87  Ala. 

fore  be  regarded  as  having  authority.  354.     After  default,  it  seems  doubtful 

Alabama.  —  The  legal  estate  of  the  whether  the  mortgagor  can  regain  the 

mortgagee  and  the  equitable  interest  legal  estate  by  mere  payment^  without 

of  the  mortgagor  are  preserved  very  a  reconveyance  from  the  mortgagee: 

distinct.     As  a^inst  the  mortgagor.  Barker  v.  Bell;  Powell  t.  WiUiams, 

the  mortgagee  is  entitled  to  posses-  14  Ala.  476;  48  Am.  Deo.  105.    [But 
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the  mortgagor  while  in  possession  is  considered,  at  law  as 

well  as  in  equity,  both  after  and  before  a  breach  of  the 

this  doubt  i«  now  resolved  in  favor  of  wold  t.   Mather,   6  Conn.  435,  440; 

the  mortgagor  by  statute:  See  Farris  Doton  ▼.  Russell,  17  Conn.  14(3,  154; 

▼.  MoCnrdy,  78  Ala.  250.]  Town  of  Clinton   v.  Town  of  West- 

Artangas. — The  legal  estate  passes  brook,  38  Conn.  9;  New  Haven  etc. 

to  the  mortgagee,  and  he  is  entitled  Bank  v.  McPartlan,  40  Conn.  90;  and 

to  possession  at  once,  unless  the  mort-  in  such  a  case,  if  the  mortgagee  retains 

gags  itself  shows  a  contrary  intent^  the  legal  title,  he  holds  it  as  a  trustee 

but  he  is  certainly  entitled  to  posses-  for  the  mortgagor:  Dudley  v.  Cadwell, 

sion  upon  a  default  by  the  mortgagor:  19  Conn.  218,  227;  Cross  v.  Robinson, 

Kannady  v.  McCarron,  18  Ark.  166;  21  Conn.  379,  387. 

Terry  v.  Rosell,  32  Ark.  478.     The  i>«foirars.~  The  theory  of  this  state 

mortgagee  mav  recover  possession  bv  is  peculiar,  and  except  for  one  feature 

ejeetment^  and  upon  the  mor^agor's  of  it^  the  state  should  be  placed  in  the 

default  may  sue  at  law  for  the  debt,  second  class.    Prior  to  an^  default  of 

and  in  ejectment  to  recover  possession  the  mortgagor,  the  legal  title  remains 

of  the  land,  and  in  equity  tor  a  fore-  in  him;  we  mortgagee  has  only  a  lien, 

closure  and  sale,  pnrsumg  all  or  any  of  and  is  not  entitled  to  possession  either 

these  remedies  at  the  same  time:  Fits-  in  law  or  in  equity.     But  after  the 

gerald  v.  Beebe,  7  Ark.  310;  46  Am.  mortgagor  makes  default  and  the  mort- 

Bee.  285;  Gilchrist  v.  Patterson,    18  gagee    obtains    possesition,   the    legal 

Ark.  575;  Reynolds  v.  Canal  etc.  Co.,  title  vests  in  the  latter,  and  he  can 

30  Ark.  520.    [See  ChoUar  v.  Temple,  hold  such  possession  against  the  mort- 

39  Ark.  238.]  gagor,  who  is  then  thrown  upon  his 

ConneetieuL  —  The  mortgagee  ac-  equitable  remedy  of  redemption:  Doe 
quires  the  legal  estate  in  a  modified  v.  Tunnell,  1  Houst.  320.  [See  also 
sad  partial  sense;  that  is,  as  against  Fox  v.  Wharton,  5  Del.  Ch.  200.]  It 
the  mortgagor,  and  for  the  purpose  of  seems,  however,  that  upon  a  breach  of 
preserving  his  seenrity,  and  by  virtue  the  condition  the  mortgagee  may  re- 
ef this  estate,  he  may  obtain  possession  cover  possession  from  the  mortgagor 
by  ejectment:  Rockwell  v.  Bradley,  2  in  ejectment,  and  this  is  the  siimle 
Coon.  1,  5;  Beach  v.  Clark,  6  Conn,  feature  which  ranges  the  stato  in  the 
354;  Chamberlain  v.  Thompson,  10  first  class.  It  is  held  that  after  de- 
CoDQ.  243,  261;  26  Am.  Deo.  390;  fault  the  mortgagee  may  pursue  all 
Middletown  Sav.  Bank  v.  Bates,  11  the  remedicM  which  the  law  gives,  and 
Coui.  519,  523*  Against  all  persons  this  seems  to  include  ejectment,  9ed 
ezoept  the  mortgagee  and  his  assigns,  muare:  Newbold  v.  Newbold,  1  Del.  Ch. 
the  mortgagor  is  the  owner;  his  estate  310.  As  against  all  persons  but  the 
IS  against  the  mortgagee  is  purely  mortgagee  and  his  assigns,  the  mort- 
equitable,  but  as  against  others  it  is  gagor  is  the  true  and  legal  owner: 
to  all  intonte  the  legal  ownership  with  Cooch's  Lessee  v.  Oerry,  3  Harr.  (Del.) 
"Ul  its  incidente  and  qualities:  Ibid.  280. 

Thile  the  mortgagor  is  in  possession,  Illinois. — The  legal  and  e<}uitab1e 

w  is  so  far  treated  as  possessing  a  theories  are  maintained  in  thu  state 

legal  right  that  he  may  maintein  tree-  with  great  distinctness.    The  mort- 

taSB  against  the  mortgagee;  but  the  gagee  acquires  such  a  legal  estate  as 

mortgagee's  estate  is  so  much  a  legal  against  the  mortgagor  that  he  can  rc- 

one,  that  after  a  default  the  mort-  cover  the  possession  at  once,  unless 

giffor's  only  right  Is  in  equity,  and  his  the  mortgage  itself  provides  for  po.-)- 

ouy  remedy  is  equitable,  —  a  suit  to  session  to  be  retained  by  the  mort- 

redeem:  Chamberlain  v.   Thompson,  gagor;  and  upon  default  in  any  pay- 

mpra.    If  the  mortgage  is  paid  after  ment  he  is  always  entitled  to  posses- 

a  default,  it  is  no  longer  an  encum-  sion:   Delahay  v.   Clement,  3  Scam, 

brsnoe,  but  may  be  a  doud  upon  the  201;  Vansant  v.  Allmon,  23  HI.  30; 

mortgagor's  title;  which  implies  that  Carroll  v.  Ballance,  26  III  9;  79  Am. 

payment  under    such    circumstances  Dec  354;  Nelson  v.  Pinegar,  30  IlL 

loss  not  iptio  /aeto  revest  the  mort-  473;  Jackson  v.  Warren,  32  III.  331; 

pgor  with  tiie  full  legal  estate:  Gris-  Pollock  v.  Maison,  41  IlL  516;  Harper 
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condition,  to  be  the  legal  owner  as  against  all  persons 
except  the  mortgagee  and  those  claiming  under  him;  and 

T.  Blv,  70  ni.  681.     [See  also  Taylor  holding  under  or  through  him,  the 
V.  Adams,  115  Dl.  570;  and  especially  mortgagor's  estate  is  equitable  only; 
Barrett  t.   Hinokley,  124  HI.   32;  7  but  as  against  all  others,  it  is  the  legal 
Am.  St.  Rep.  331.]    Against  all  per-  ownership  with  all  of  its  incidents: 
sons  except  the  mortgagee  and  those  Wilkins  v.  French,  20  Me.  111. 
holding  under  him,  the  mort^gor  is        Maryland.  — The  mortgagee  obtains 
the  le^  owner;  while  as  agamst  the  the  legal  estate,  and  with  it  the  right 
mortgagee  and  his  assicns,  his  estate  to  immediate    possession:  Brown  ▼. 
is  purely  equitable,  and  his  remedies  Stewart,   1  Md.  Ch.  87;    McEim  v. 
after    condition    broken    are    wholly  Mason,  3  Md.  Gh.  186;   Leighton  v. 
equitable:  Ibid.;  Fitch  ▼.  Pinckard,  4  Preston, 9 Gill, 201;  Jamieson  v.  Brooe, 
Scam.  69;  Vallette  v.  Bennett,  69  111.  6  Gill  k  J.  72;    26  Am.   Dec.   557; 
632.    The  mortgagee  is  permitted  to  Sumwalt  v.  Tucker,  84  Md.  89;  Ail- 
pursue  all  his  remedies  at  the  same  napolis  eta  R.  R.  ▼.  Gantt,  39  Md. 
time,  —  action  at  law  for  the  debt,  115.     The  mortgagee  is  permitted  to 
ejectment  for  the  possession,  and  in  enforce  all  his  remedies  at  the  same 
equity  for  a  strict  foreclosure  or  for  a  time:  Brown  v.  Stewart;  Wilhelm  t. 
sue  of  the  premises:  Karnes  ▼.  Lloyd,  Lee,  2  Md.    Ch.   322.     Although  he 
62  HI.  113;  Erickson  v.  Rafiferty,  79  has  the  equitable  estate  only  as  against 
111.  209.     Although  the  legal  title  is  in  the  mortgagee,  as  against  thira  per- 
the  mortgagee  as  against  the  mort-  sons  the  mortgagor  is  the  true  owner, 
gagor,  still  a  third  person  not  claiming  and  holds  the  legal  title  subject  to  the 
under  the  mortgagee  cannot  defeat  the  rights  of  the  mortgagee.    The  mort- 
mortgagor's  action  of  ejectment  against  gagor,  when  permitted  by  the  mort- 
himself  by  setting  up  such  title  out-  gagee  to  retam   the  possession,  may 
standing  in  the  mortgagee,  even  after  recover  in  ejectment  against  a  third 
that  title  has  been  made  le^aliy  abso-  person  who    cannot    defend    by   the 
lute  by  a  breach  of  the  condition:  Hall  outstanding  legal  title  in  the  mori- 
V.  Lance,  25  111.  277.  g&gee:  Georges  Creek  etc  Go.  t.  Det- 

Kentucky.  —  The  theory,  legal  and  mold,  1  Md.  225,  237;  and  as  owner 
equitable,  is  the  same  as  in  Illinois,  he  may  maintain  a  legal  action  for  in- 
The  mortgage  is  a  conveyance  of  the  jury  done  to  the  estate  by  a  third  per- 
legal  estate  to  the  mortgagee;  he  is  son:  Annapolis  etc.  R.  K  ▼.  Gantt, 
entitled  to  possession  after  a  default,  Afasaachuaetts.  —  In  this  state  the 
and  also  before  a  default  unless  the  English  theory  is  retained  with  more 
mortgage  itself  provides  for  possession  fullness  than  in  any  other  of  the  states; 
by  the  mortgagor.  The  mortgagor's  and  the  absence  of  a  full  equitable 
estate  as  between  him  and  the  mort-  jurisdiction  through  a  large  part  of 
gagee  is  purely  equitable,  —  a  mere  its  judicial  history  has  made  the  legal 
equity  of  redemption:  Redman  v.  San-  aspect  of  mortgages,  and  the  legal 
ders,  2  Dana,  68;  Brookover  v.  Hurst,  remedies  of  mortgagees,  more  impor- 
1  Met.  665;  Stewart  v.  Barrow,  7  Bush,  tant  perhaps  than  the  equitable  view. 
368;  see  WooUey  v.  Holt,  14  Bush,  The  legal  estate  of  the  mortgagee  is 
788.  It  is  held  that  a  mort^^gor  can-  complete,  and  accompanied  with  aU 
not  prevent  the  legal  operation  of  the  its  incidents;  the  mortgagor's  estate 
mortgage  —  that  is,  cannot  defend  an  is  wholly  equitable  as  between  the 
action  at  law  —  by  showing  that  its  parties,  but  as  against  third  persons  it 
execution  was  obtained  from  him  by  has  more  the  qualities  of  a  legal  own- 
fraud:  Brookover  v.  Hurst,  supra,  ership.   The  view  of  the  Massachusetts 

Maine,  —  The    mortgagee    acquires  courts  can  be  most  clearly  explained 

the  legal  estate,  and  may  recover  pes-  in  the  language  of  one  or  two  leading 

session  before  default  if  the  mortgage  cases.    In  Ewer  ▼.  Hobbs,  5  Met.  1, 

does  not  otherwise  provide:  Blaney  v.  3,  Shaw,  C.  J.,  said:  "The  first  great 

Bearce,  2  Me.  132.    The  mortgagee's  object  of  a  mortgage  is,  in  the  torm 

possession  is  even  declared  by  express  of  a  conveyance  in  fee,  to  give  to  the 

statute:  Rev.  Stats.  1871,  c.  90,  sec.  2.  mortgagee  an  effectnal  seouritv,  by 

As  against  the  mortgagee  and  those  the  pledge  or  hypothecation  of  real 
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in  most  of  the  states  he  is  regarded,  against  all  such  per- 

sons,  as  the  legal  owner,  and  as  entitled  to  the  possession, 

«sUte,  for  th«  pajrmant  of  a  deb^  or  heiri.  His  legal  oftato  ia  ordinarily 
the  pafomianoe  of  eoine  other  obliga*  made  abaolote  by  a  etriot  foreolosiire, 
tion.  The  next  ia»  to  leave  to  the  rather  than  by  a  decree  for  a  jndioal 
mortgagor,  and  to  porohaeere,  oredi-  lale:  Bradley  r.  Fuller,  23  Piok.  1,  9; 
ton,  and  aQ  othen  claiining  deriva-  Hapgood  t.  Blood,  11  Gray,  400;  Spar- 
tively  throDgh  him,  the  fnll  and  entire  hawk  v.  Bagg,  16  Gray,  583;  Steel  v. 
oontrol,  dispoeition,  and  ownership  of  Steel,  4  Allen,  417;  Silloway  v.  Brown, 
the  estate^  subject  only  to  the  nrst  12Allen,  30;  Norcrossv.  Norcross,  105 
purpose, —  that  of  securing  the  mort-  Mass.  206.  Able  text-writers  who 
gagee.  Hence  it  is  that,  as  between  are  aocnstomed  to  and  familiar  with 
the  mertg^igor  and  mortgagee,  the  the  theory  prevailing  in  Maasaohn- 
mortgage  is  to  be  regarded  as  a  con-  setts  and  other  New  England  states 
▼eyanoe  in  fee;  because  that  construe-  have  sometimes  failed,  I  think,  to 
tion  best  secures  him  in  his  remedy  appreciate  the  extent  to  which  the 
and  his  ultimate  right  to  the  estate,  purely  equitable  system  has  been  fol- 
and  to  its  incidente.  the  rents  and  lowed  in  other  states,  and  have  been 
prafitL  But  in  all  other  respects,  un-  inclined  to  represent  the  Massachu- 
til  foreclosure  [i.  e.,  a  strict  foreclos*  setts  tjrpe  as  adopted  throughout  tho 
ue],  when  the  mortffagee  becomes  the  entire  country,  with  the  exception  of 
afaioliite  owner,  the  mortgage  is  a  toy  few  states,  and  they  have  thus 
daemed  to  bo  a  lien  or  charge,  subject  conveyed  an  erroneous  impression  con« 
to  which  the  estate  may  be  conveyed,  coming  the  general  American  doc- 
atfeidied,  and  in  other  respects  dealt  trine.  See,  for  example,  the  chapters 
with  as  the  estate  of  the  mortgagor,  on  mortgages  in  Professor  Washburn's 
Aod  sll  statutes  upon  the  subject  are  great  work  on  real  property. 
to  beso  oonstrued;  and  all  rules  of  law,  MUsisaippL  —  This  state,  like  Dela- 
whether  administered  in  law  or  equity,  ware,  should  be  placed  in  the  second 
aie  to  be  so  applied  as  to  carry  these  class,  were  it  not  for  a  single  feature 
objects  into  effect."  In  Howard  v.  of  the  system.  As  against  all  third 
Robinson,  6  Cush.  119,  123,  the  same  persons,  and  as  affainst  the  mortgagee 
jodge  said:  "  Mortgaging  is  not  such  niraself  until  a  breach  of  the  condi- 
a  ooQveying  away  of  the  estate  as  tion,  the  legal  estate,  both  in  law  and 
diverts  the  entire  title  of  the  owner,  in  equity,  remains  in  the  mortgagor, 
It  is  a  charge  or  encumbrance  created  and  the  interest  of  the  mortgagee  is 
oat  of  that  estate,  and  ma^  amount  merely  an  equitable  lien.  But  upon 
to  a  small  part  only  of  its  value,  the  mortgagor's  default  in  not  com- 
Althongh,  as  between  the  mortgagor  plying  with  the  condition,  the  legal 
and  mortgagee,  U  i&  a  iraiumiasion  qf  title  is  considered  as  passing  to  uie 
tke  fee,  vAkh  giva  the  mortgagee  a  mortgagee,  and  with  it  the  right  to 
remedy  m  the  form  of  a  real  aethnt  recover  possession  of  the  land  by  an 
(ad  eoMiUutee  a  legal  eeitm,  yet  as  to  action  of  ejectment:  Harmon  v.  Short, 
mort  oUier  purpoees  a  mortgage,  &6-  8  Smedes  ft  M.  433;  Hill  v.  Robertson, 
fore  the  embry  qf  the  mortgagee^  is  but  24  Miss.  368;  and  this  rule  is  estab- 
a  pledge  and  real  lien,  leaving  the  lished  by  statute:  Rev.  Code  1880, 
laortgatfor  to  meet  purpoees  the  real  sea  1204.  But  even  after  possession 
ownor.  The  mortgagee  is  entitled  has  thus  been  acquired,  the  mortgagee's 
to  enter  and  to  hold  possession;  and  interest  is  not  a  full  legal  estate;  it  is 
after  a  default  by  the  mortgagor  an  still  a  lien  or  pledge,  and  is  personal 
erdmaiy  form  of  remedy  by  the  rather  than  real  property.  The  sin- 
mortgagee  is  a  recovery  of  posses-  gle  fact  that  the  mortgagee  may  thus 
sioB  by  an  appropriate  action  at  recover  possession  by  a  legal  action 
law,— a  real  action.  Having  thus  ob-  before  foreclosure  is  the  only  feature 
tuned  possession  he  is  regarded  as  which  preserves  any  resemblance  to 
tiis  legal  owner,  subjoct  to  the  mort-  the  old  common-law  system,  and 
9igor*8  equitable  remedy  of  redemp-  practically  the  equitable  theory  seems 
tioo;  he  may  oonwey  the  Uund,  and  on  to  prevail  over  the  legaL  In  Buckley 
lus  death  intesUte  it  descends  to  his  v.  Daley,  45  Miss.  338,  345,  Pey  ton. 
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although  he  may  not  be  in  actual  possession.    The  mort* 

gage  being  a  conveyance  of  the  legal  estate,  and  not  & 

• 

O.  J.f  speaking   of   the  mortgagee's  anoe  and  passes  the  legal  title,  the 

interest  after  he  had  thus  obtained  seisin,   and   the    right   of  possession 

Sossession,    said:    "The    relation    of  immediately  to  the  mortgagee.     As 
ebtor  and  creditor  exists,  and   the  against  him  the  mortsagor  has,  before 
eqaity  of  redemption  is  unimpaired,  default,  the  mere  legal  right  to  regain 
Although  the  mortgagee  has  a  chattel  the  title  by  a  performance  of  the  con- 
interest  only,  yet,  in  order  to  render  dition;  while  after   a  default  he  ham 
bis  pledge  available,  and  give  him  the  nothing  but  an  eqaity  of  redemption: 
intended  benefit  of  his  security,  it  is  Brown  v.  Cram,  1  N.  H.  169;  McMor- 
considered  as  real  property  to  enable  phy  v.  Minot,  4  K.  H.  251,  255;  South- 
him  to  maintain  ejectment  for  the  re-  erin  v.  'Mendum,  5  N.  H.  420;  Hobart 
covery  of  the  possession  of  the  land  v.  Sanl^orn,  13  N.  H.  226;  38  Am.  Dec. 
mortgaged;    when    contemplated    in  483;  Tripe  v.  Marey,  39  N.  H.  439. 
every  other  point  of  view,  it  is  per-  Against  all  other  persons,  however, 
sonal  property.*'    See  also  Carpenter  not  holding  under  the  mortgagee,  the 
V.  Bowen,  42  Miss.   28,  49;  Ruck  v.  mortgagor  is  so  far  the  legal  owner 
Payne,  52  Miss.  271.     It  is  very  plain  that  be  may  recover  possession  of  the 
that  the  legal  estate  of  the  mortgagee  land  by  an  action  at  law:  Ellison  ▼• 
in  possession  is  nominal  only,  and  is  Daniels,  UN.  H.  274;  Parish  v.  Gil  man- 
very  different  from  the  mortgagee's  ton,  11  N.  U.  293,  298;  Great  Falls 
estate  under  the  same  circumstances  Co.  v.  Worster,  15  N.  H.  412,  444; 
in  Massachusetts.  Whittemore  v.  Gibbs,  24  N.  H.  484* 
MiuourL  —  The  doctrine  is  similar  The  mortgagee,  unless  prevented  by 
to  tliat  in  MississippL     The  mortga-  some  provision  in  the  mortgiige,  may 
gor  holds  the  legal  estate  against  all  recover  possession  at  any  time,  the 
third  persons,  and  against  the  mort-  possession  of  the  mortgagor  being,  in 
gagee  himself,  until  a  breach  of  the  theory,  a  wrongful  withholding;  but 
condition;  but    upon    a  default,  the  as  long  as  the  mortgagee  does  not  ex- 
legal  interest  passes  to  the  mortgagee  ercise  his  right,  and  permits  the  mort- 
to  such  an  extent  that  he  may  recover  gagor  to  remain  in  possession,  such 
possession  of  the  premises  by  a  legal  possession  is  treated  as  retained  by 
action:  Walcop  v.  McKiuney  s  Heirs,  the  mortgagee's  permission,  and  the 
10  Mo.  229;  Kennett  v.  Plummer,  28  mortgagor  is  not  accountable  for  the 
Mo.  142;  Sutton  v.  Mason,  3S  Mo.  120;  rents  and  profits  during  the  continu- 
Woods  V.  Hilderbrand,  46  Mo.  284;  2  ance  of  this  permissive  holding:  Chel- 
Am.  Rep.  513;  Johnson  v.  Houston,  lis  v.  Steams,  22  N.  H.  312,  315;  Fnr^ 
47  Mo.  227;  Reddick  v.  Grossman,  49  bush  v.  Goodwin,  29  N.  H.  321,  332. 
Mo.  389;  [Bailey  v.  Winn,   101   Mo.        New  Jersey. -^The  legal  estate   ia 
649.]    Ajid  if  the  debt  is  payable  in  in-  conveyed  to  the  mortgagee  immedi- 
stallments,  a  failure  to  pay  any  one  of  ately  upon  the  execution  of  the  mort- 
them  is  such  a  default  that  the  mort-  gage;    but  the  legal   doctrines  have 
ffagee  may  at  once  recover  possession  been  so  modified  by  equitable  princi- 
uy  a  legal  action:   Keddick  v.  Gress-  pies  that  he  does  not  obtain  a  right 
man.     This  legal  interest,    however,  to  enter  upon  the  land,  and  recover 
is  so  far  from  being  a  full  and  com-  its  possession  by  an  action  at  law,  un- 
plete  estate,  and  it  partakes  so  much  til  the  mortgagor  has  made  a  default: 
of  the  nature  of  a  mere  lien,  that  upon  Sanderson  v.  Price,  21  N.  J.  L.  646, 
payment  of  the  debt  it  is  ijpao  fticto  note;  Shields  v.  Lozear,  84  N.  J.  L. 
destroyed,  and  the  mortgagor  becomes  496;  3  Am.  Rep.  256,  per  Depue,  J. 
at  once  vested  with  an  absolute  legal  Bat  the  mortgage  is  still  regarded  so 
estate,    without    any    reconveyance:  much  as  a  mere  security  for  the  debt^ 
Pease  v.  Pilot  Knob  Iron  Co.,  49  Mo.  and    the    mortgagee's  legal    title   as 
124.    Practically,  therefore,  the  equi-  merely  a  means    for    enforcing   this 
table  theory  prevails  in  this  state.  security,  that  after  a  default,  and  even 
New  Hampehire.  —  The  theory  and  after  the  mortgagee's  obtaining  possea- 
the  practice  resemble  those  in  Massa-  sion,  his  estate  is  destroyed,  and  the 
ohusetts.    The  mortgage  is  a  convey*  legal  title  ip$o  facto  revests  in  the 
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mere  lien   between  the  immediate  parties  thereto,  the 

mortgagee  is  entitled  to  the  possession  of  the  premises, 

mcvtgagor,  by  a  payment  of  the  debt,  aotnally,  and  not  a  mere  Um  or  poten" 

without  any  reconTcyanoe:  Shieldi  v.  tiaUty  to  foUcw  it  hy  legal  proeuB  and 

Loaear,  ntpra;  Osborne  t.  Tunis,  25  eondimn  U  /or  payment.      The  land 

N.  J.  L.   633^  651 ;   Montgomery  ▼.  passes  to  the  mortgagee  by  act  of  the 

Braere,  4  N.  J.  L.  260,  279,  per  South*  party  himself,  and  needs  no  legal  rem- 

aid,  J.;  6  N.  J.  L.  865.  edy  to  enforce  the  right.     Bat  a  lien 

North  CaroUna,  —  The  le^al  estate  vests  no  estate,  and  is  a  mere  incident 

of  the  mortgagee  entitling  him  to  pos-  of  the  debt,  to  be  enforced  b^  a  rem- 

sessioii,  and  the  equitable  estate  of  the  edy  at  law,  which  may  be  limited.    It 

mortgagor   entitling  him  to  redeem  is  true,  if  the  mortgagee  be  held  [kept] 

after  defaalt^  are  preserved  distinct,  oat,  he  may  have  to  resort  to  eject- 

If  tiie  mortgagor  is  suffered  to  retain  ment;  but  this  is  to  avoid  a  conflict 

possession,  he  is  not  responsible  for  and  the  statutory  penalties  for  a  for* 

the  rants  and  profits  received  during  cible  entry,  for  otherwise  he  may  take 

bis  holding:     Hemphill  v.  Ross,   66  peaceable  possession,  and  is  not  liable 

K.  C.  477;  Ellis  v.  Hussey,  66  N.  C.  as  a  trespasser. "    From  the  absence  of 

501;  State  v.  Bagland,  75  N.  C.  12.  a  full  equitable  jurisdiction  until  very 

[See  Killebrew  v.  Hines,  104  N.  C.  recent  legislation,  the  remedies  of  the 

182;  17  Am.  St.  Rep.  672.]  mortgagee  in  this  state  have  been  to 

Oloo.  —  As  between  the  parties,  the  a  great  extent  obtained  by  means  of 

mortgagee  acquires  a  legal  estate,  and  legal  actions.     [The  mortgagor,  also, 

can  recover  the  possession  by  an  ao*  may  redeem  against  the  mortgagee  in 

tina  at  law  after  a  default,  but  not  possession  by  means  of  an  equitable 

hffort  dfifaalL     As  against  all  persons  action  of    ejectment:    Wells  v.  Van 

except  the  mortgagee  and  his  assigns.  Dyke,  109  Fa.  St.  330.] 

the  legal  estate  remains  in  the  mort-  Rltode  Island, — The  English  legal 

gagor,  and  the  mortgagee's  legal  title  and  equitable  theory  is  adopted  with 

is  merely  a  security  for  payment  of  the  the  same  modifications  as  in   Massa- 

debt:  Harkrader  v.  Leiby,  4  Ohio  St.  chusetts.    The  mortgage  is  a  true  con- 

602;  Allen  v.  Everly,  24  Ohio  St.  97,  veyance;  the  mortgagee  obtains  a  full 

114;  Rands  v.  Kendall,  15  Ohio,  671;  legal  estate,  and  may  recover  posses- 

[Ranney  v.  Hardy,  43  Ohio  St.  157.]  sioo,  the  mortgagor's  interest  after  a 

Pemuylvania.  —  As  between  the  par-  default  being  a  mere  canity  of  redemp- 

ties,  the  mortgage  is  a  conveyance  of  tion.     The  mortgagee  a  legal  estate  is 

the  legal  estate   to    the    mortgagee,  so  complete  that  he  may  recover  at 

vhich  enables  him  to  enter  at  once  law  against  the  mortgagor  for  waste 

sod  hold  the  land,  or  recover  the  pos-  to  the  land  during  the  latter's  posses- 

leaion  by  ejectment,  as  well  before  as  sion:  Carpenter  v.  Carpenter,  6  R.  I. 

after  default,  unless  otherwise  stipu-  542;  Waterman  v.  Matteson,  4  R.  I. 

lated  in  the  instrument  itself;  this  le-  539,  545.     In  the  latter  case,  Ames, 

gal  estate  of  the  mortgagee  is  full  and  C.  J.,  said:   "  Formerly  the  right  of 

complete,  subject  only  to  the   mort-  the  mortgagor  was,  upon  a  breach  of 

gagor's  equity:  Youngman  v.  Elmira  the  condition,  wholly  gone  at  law,  and 

etc.  R.  R.,  65  Pa.  St.  278,  283;  Brobst  his  eouity  to  redeem  was  recognized 

▼.  Brock,  10  WalL  619.     As  to  all  per-  onlv  by  the  tribunal  able  to  enforce 

Mns  except  the  mortgagee  and  his  as-  such  a  right.     It  is  true  that  in  mod- 

ngua,  the  mortgage  is  a  lien,  and  the  ern  times  the  courts  of  law  have,  for 

l^al  estate  remains  in  the  mortgagor  many  purposes,  treated  the  mortgagor 

both  in  law  and  in  equity:  Brobst  v.  in  possession  as  the  real  owner  of  the 

Brock,  gupr<L     In  Tryon  v.  Munson,  estate,  looking  upon  a  mortgage  in  the 

77  Pa.  St  250,  Agnew,  J.,  very  clearly  same  light  that  a  court  of  equity  does, 

and  accnrately  describes  the  legal  in-  as  a  mere  security  for  the  mortgage 

terest  of  the  mortgagee  according  to  debt;  but  we  can  see  no  reason  why 

tUs  theory:    *'Tbns  we  perceive  an  such  courts  should  recognize  in  a  mort- 

interest  or  estate  in  the  land  itself,  gagor  in  possession  under  a  forfeited 

e^ble  of  enjoyment,  and  enabling  mortgage  greater  rights  over  the  es- 

the  mortgagee  to  grasp  and  hold  it  tate  than  courts  of  equity  do."    It 
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at  least  after  the  condition  is  broken,  and  may  recover 
such  possession  from  the  mortgagor  by  a  legal  action;  bat 
in  many,  and  even  in  most,  of  these  states  the  mort- 
gagor may  retain  the  possession  until  a  default  is  made. 
In  respect  to  the  foregoing  essential  features  there  is  a 
general  agreement  in  the  jurisprudence  of  all  the  states 
which  compose  this  first  class;  but  with  regard  to  other 
and  incidental  matters  there  is  a  divergence  in  their  rules 
which  prevents  any  further  generalization.  It  should  be 
added,  however,  that  in  most  of  these  states  the  equitable 
theory  is  the  one  which  chiefly  prevails  in  practice; 
mortgagors  are  ordinarily  left  in  possession  and  treated 
as  the  owners,  and  the  common  remedy  of  the  mortgagee 
is  a  decree  of  foreclosure  and  for  the  sale  of  the  mort- 
gaged premises.  In  a  few  states,  however,  it  is  custom- 
ary for  the  mortgagee  to  recover  possession,  by  action  at 
law  if  necessary,  and  to  cut  off  the  mortgagor's  equity  of 
redemption  by  a  strict  foreclosure.  The  states  which 
have  adopted  this  method  in  its  substantial  elements 
are  Alabama,  Arkansas,  Connecticut,  Delaware,  Illinois, 
Kentucky,  Maine,  Maryland,  Massachusetts,  Mississippi, 

was  therefore  held  that  waste  done  the  possession,  he  is  so  far  the  owner 
by  a  mortgagor  left  in  poasejsion  was  that  he  is  not  accountable  for  the  rents 
a  legal  wrong,  and  that  the  mortgagee  and  profits  to  the  mortgagee,  and  with 
could  maintain  an  action  of  replevin  respect  to  all  other  persons  he  is  re- 
fer wood  and  timber  cat  on  the  land  garded  as  the  legal  owner  for  all  par- 
in  such  a  manner  as  to  constitute  poses:  Ibid.;  Hooper  ▼.  Wilson,  12 
waste.  Vt.  695;  Wilson  ▼.   Hooper,    12  Vt. 

Tennessee,  —  The  mortgagee  obtains  653;    36  Am.   Dec.   366;    Walker  y. 

the  legal  title,  and  may  recover  pos-  King,  44  Vt.  601. 
session  of  the  land  at  once  by  an  ac-         Virginia  and  West  Virginia.  —  The 

tion  at  law;  and  as  against  him  the  distinction  between  the  legal  estate  of 

mortgagor's  interest  is  wholly  equita-  the  mortgagee,  and  the  equity  of  re- 

ble:  Henshaw  v.  Wells,  9  Humph.  668;  demption  of  the  mortgagor,  is  sharply 

Vance's  Heirs  v.  Johnson,  10  Humph,  maintained.     Unless  restrained  by  the 

214;  [Hank  v.  Ewing,  12  Lea,  598.]  terms  of  the  mortgage  itself,  the  mort- 

VermtmL  —  The  mortgagee  acquires  gagee  may  take  possession  at  once, 
the  legal  estate  by  means  of  the  mort-  and  after  a  default  he  may  always  re- 
gage  itself,  but  the  statute  secures  the  cover  the  possession,  and  is  then  the 
possession  of  the  mortgagor  until  he  legal  owner  of  the  land.  The  mort- 
makes  a  default:  Gen.  Stats.  1870,  c.  gagor's  only  remedy  in  such  case  is  by 
40,  sec.  12.  Upon  a  default,  the  mort-  a  suit  to  redeem:  Faulkner  v.  Brock- 
gagee  is  entitled  to  possession,  and  may  enbrough,  4  Rand.  245.  [The  mort- 
enter,  or  may  immediately  brine  eject-  gagee  may  pursue  his  remedies  at  law 
meat:  Lull  y.  Matthews,  19  Vk  322;  npon  the  debt  and  in  equity  upon  the 
Hagar  v.  Brainerd,  44  Vt.  294.  While  mortgage  at  the  same  time:  Phddy  t. 
the  mortgagor  is  permitted  to  retain  Hartsook,  81  Va.  67.] 
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Missonrii  New  Hampshire^  New  Jerseji  North  Carolina, 
Ohio,  Pennsylvania,  Rhode  Island,  Tennessee,  Vermont, 
Virginia,  and  West  Virginia. 

§  1188.  Second  Method— The  Equitable  Theory  Alone. 
— In  this  method  of  treating  mortgages,  the  conflict  be- 
tween the  legal  and  the  equitable  conceptions  is  entirely 
removed.  Partly  through  the  adoption  of  equitable  doc- 
trines by  the  law  courts,  and  partly  through  the  operation 
of  statutes,  the  legal  theory  of  mortgages  has  been  aban- 
doned, and  the  equity  theory  has  been  left  in  full  force, 
furnishing  a  single  and  uniform  collection  of  rules  recog- 
nized and  administered,  so  far  as  necessary,  alike  by 
courts  of  law  and  of  equity.^    The  mortgage  is  not  a  con* 

'  I  ihall  arrange  the  statea  and  ter-  ration  of  tmst  in  mortaoee'e  intereat 

rifcories  eompoaing  thia  dan,  with  a  may  be  made   by  parol);    Smith    ▼. 

reference  to  important  deciaiona  and  Smith,  80  CaL  323;  Hall  y.  Amott^ 

•tatatn  in  each,  ao  that  the  extent  80  Cal.  348  (deed  absolute  in  form,  bat 

aod  workinga  of  the  eanitable  theory  intended  aa  a  mortgage,  conveys  no 

may  be  fnUy  iUnstrateo.  right  of  poaseiaion).]    The  principles 

Caiifonua,  —  The  equitable  theory  and  reasons  of  this  theory  have  been 
is  earned  to  its  logical  conseqnences.  so  ably  explained  and  presented  by 
The  mortgage  createa  a  lien  on  the  the  California  supreme  oourt  that  I 
land  as  security  for  the  debt,  and  un-  shall  quote  at  length  some  passages 
der  no  circumstances  does  it  convey  from  one  or  two  leadins  decisions, 
aoy  legal  title  or  estate  to  the  mort-  which  will  apply  to  all  the  states  of 
pgee,  whose  interest  is  the  same  in  this  dass,  and  will  form  a  very  appro- 
law  and  equity.  The  mortgagor  re-  priate  introduction  to  the  general  dis- 
tains  the  mil  legal  estate  subject  to  cussion.  In  McMillan  ▼.  Kichards,  9 
the  lien,  until  divested  by  a  foreclos-  CaL  366,  407,  70  Am.  Dec  655,  Field, 
me  sale.  This  view,  which  was  origi-  J.,  examined  the  grounds  of  the  doc- 
nally  announced  by  the  courts,  has  trine  with  great  care.  After  describing 
heen  fully  established  by  statute,  and  the  common-law  view  of  the  mortgage, 
ia  mcorporated  into  the  Civil  Code:  he  proceeds:  "But  in  equity  a  mortgage 
Oil  Civ.  Code,  sees.  2920,  2926,  2927,  is  regarded  in  a  very  different  light 
2936;  Practice  Act  1851,  sec  260;  Mo-  The  settled  doctrine  of  equity  is,  that 
Millan  v.  Richards,  9  Cal.  366;  70  Am.  a  mortgage  is  a  mere  security  for  a 
Dec  655;  Haffiey  t.  Maier,  13  Cal.  13;  debt,  and  passes  onl^  a  chattel  intcr- 
Goodenow  v.  Ewer,  16  Cal.  461,  467;  est;  that  the  debt  is  the  principal, 
76  Am.  Dec  640;  Boggs  v.  Fowler,  16  and  Uie  land  the  incident;  that  the 
CaL  559;  76  Am.  Dec  661;  Fogarty  mortgage  constitutes  simply  a  lien  or 
T.  Sawyer,  17  Cal.  689;  Dutton  v.  encumbranoe,  and  that  the  equity  of 
Warsehauer,  21  CaL  609,  623;  82  Am.  redemption  is  the  real  and  beneticial 
Dec  765;  Kidd  ▼.  Temple,  22  CaL  266;  estate  in  the  land,  which  may  be  sold 
Skinner  ▼.  Buclc,  29  CaL  263;  Bind-  and  conveyed  by  the  mortgagor,  in 
vorth  V.  Lake,  33  Cal.  255;  Jackson  any  of  the  ordinary  modes  of  assur- 
T.  Lodge,  36  CaL  28;  Mack  v.  Wets-  anoe,  aubject  only  to  the  Uen  of  the 
lar,  39  OaL  247;  Cai^P^'^^^^'  ^*  Bren*  mortsaffe.  This  equitable  doctrine, 
ham,  40  CaL  221;  Harp  v.  Calahan,  46  established  to  prevent  the  hardships 
Oil.  222;  Frink  ▼.  Le  Boy,  49  CaL  springing  by  the  mlet  of  law  from  a 
314.  [See  also  McGnrren  v.  Garrity,  failure  in  the  strict  performance  of  the 
68  CaL  666;  Tapia  t.  Demartini,  77  conditions  attachea  to  the  oonvey- 
OO.  383;  11  Am.  St.  Bep.  288  (decU-  anoe,  and  to  give  effect  to  the  just  in- 
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veyance,  nor  does  it  confer  upon  the  mortgagee  any  es- 
tate in  the  land.     It  creates  a  lien  on  the  land,  or,  in  the 

tent  of  the  pariiea  in  oontraoti  of  this  before;  the  only  difference  being  that 
description,  has  been,  in  most  of  the  in  the  one  case  the  estate  conveyed  i» 
states,     gradnally    adopted    by    the  conditional,  and  in  the  other  abeolato. 
courts  of  law,  although  in   lome  in*  If  after  default  the  estate  be  absolate, 
stances  to  a  limited  extent  only."    He  it  is  not  eavy  to  perceive  how  the 
cites  decisions  from  Tarions  states  iU  grantee  can  be  divested  without  deed, 
lustrating  the  foregoing  proposition,  under  the  statute  of  frauds;  and  yet, 
and  proceeds  (p.  409):  "A  provision  according  to  the  general  doctrine  of 
more  extensive  in  effsct  than  the  New  the  modem  oases,  payment  has  that 
York  statute  is  embodied  in  our  Prao*  effect.    This   is  one  of  the  inconsis* 
tice  Act.    Section  260  reads  as  follows:  teocies  arising  from  a  partial  adoption 
'A  mortgage  of  real  property  shall  of    the    equitable    doctrines    by  the 
not  be  deemed  a  conveyance,  what-  courts  of  law.     In  truth,  the  origi$u»l 
ever  ^  its  terms,  so  as  to  enable    the  character  qf  mortgagea  has  undergone 
owner  of  the  mortgage  to  recover  pos-  a  change.      They  have  ceased  to  be 
session  of  the  real  property  without  a  conveyances,  except  in  form.      They 
foreclosure   and    sale.     This    section  are    no    longer    understood    as   con- 
takes  from  the  instrument  its  common*  tracts  of  purchase  and  sale  between 
law  character,  and  restricts  it  to  the  the  parties,   but  as  transactions  by 
purposes  of  security.     It  does  not^  it  which  a  loan  is  made  on  the  side, 
IS  true,  in  terms  change  the  estates  at  and  security  for  its  repayment  fur- 
law  of  the  mortgagor  and  mortgagee,  nished  on  the  other.     They  pass  no 
but  by  disabling  the  owner  from  en-  estate  in  the  land,  but  are  mere  se- 
terin^  for  condition  broken,   and  re-  curities;  and  default  in  the  payment 
stricting  his  remedy  to  a  foreclosure  of  the  money  secured  does  not  change 
and  sole,   it  gives  full  effect  to  the  their  character.     Proceedings  for  the 
equitable  doctrine.  .  .  .  .  The  just  and  fortcloture  of  mortpfages,  in  the  sense 
liberal  doctrines  of  equity  respecting  in  which  the  term  is  used  in  England 
mortgages  have  been  adopted  in  this  and  in  several  of  the  states,  by  which 
state,  and  asserted  either  directly  or  the  mortgagor,  after  default^  is  called 
indirectly  in    repeated   instances  by  upon  to  repay  the  loan  by  a  specified 
this  court."    He  quotes,  in   illustra-  day,  or  be  forever  barred  of  his  equity 
tion,  passages  from  several  prior  cases  of  redemption,  are  unknown  to  our 
in  the  California  reports,  and  adds:  law.     The  owner  of  the  mortgage  in 
"  The  decisions  from  which  the  above  this  state  can  in  no  case  become  the 
citations  are  taken  were  made,  with  owner   of   the    mortgaged   premises, 
one  exception,   in  equity   cases;  but  except  bv  purchase  upon  sue  under 
the  language  of  the  court  does  not  ap«  judicial  decree  consummated  by  con- 
pear   in    any  instance  to  have  been  veyance.     A  foreclosure  suit  by  our 
governed  by  a  consideration  of  the  law   results   only  in   a   legal   ascer- 
tribunal  in  which    the    remedy  was  tainment  of  the  amount  due,  and  a 
sought,  but  entirely  from  a  considera-  decree  directing  a  sale  of  the  prem- 
tion  of  the  nature  of   the  contract,  ises  for  its  satisfaction,  the  surplus. 
The  mortgage  belns  a  mere  security  if    any,    going    to    subsequent    en- 
f or  a  debt,  it  must  toUow  that  the  pay-  cumbrancers,   or  to   the    owners   of 
ment  of  the  debt,  whether  before  or  the  premises."     In  Dutton  v.  War- 
after  default,  will  operate  as  an  ex-  schauer,  21  Cal.  609,  621,  82  Am.  Dec 
tinguishment  of  the  mortgage.     In-  765,    the    same    distinguished   judge 
deed,  in  those  courts,  with  some  few  again  explains  the  theory  in  the  clear- 
exceptions,   where    the    common-law  est  and  most  accurate  manner:  "  'In 
view  of  mortgages  is  the  most  strictly  this  state,'  as  we  said  in  Goodenow  t. 
adhered  to,  payment  of  the  debt  is  Ewer,  16  OaL  467,  76  Am.  Dec  640, 
held  to  revest  the  estate  without  a  re-  'a  mortgage  is  not  regarded  as  a  oon- 
conveyance  in  the  mortgaffor,  though  veyance  vesting  in  the  mortgagee  any 
it  is  difficult  to  see  upon  wnat  princi-  estate  in  the  land,  either  before  or 
pic     If  the  mortgage  is  a  conveyance  after  condition  broken.  It  is  regarded, 
after  default,  it  must  be  equally  so  as  in  fact  it  is  intended  by  tiie  parties^ 
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apt  language  already  quoted, ''  a  potentiality  to  follow  the 
land  by  proper  process,  and  condemn  it  for  payment'' 

uamflre  taenrity,  operating  opon  tb«  doctrine  ai  the  tme  doeirine;  and  it 
propertyas  alien  or  encumbrance  only,  was  from  a  consideration  of  the  pro- 
Hare  the  equitable  doctrine  is  carried  Tisiona  of  the  statnte  which  led  ni  to 
to  its  legitimate  result.  Between  the  go  beyond  those  cases,  and  carry  the 
▼iflwthus  taken  and  the  common-law  doctrine  to  its  leffitimate  and  logical 
doetrioe — that  the  mortgage  is  a  con-  result,  and  regara  the  mortgage  as  a 
yeyauce  of  a  conditional  estate  —  there  security  under  all  circumstances,  both 
it  no  consistent  intermediate  ground,  at  law  and  in  equity.  Mortgages, 
Id  those  statee  where  the  mortgage  is  therefore,  executed  before  the  statute, 
sometimes  treated  as  a  conveyance,  can  only  be  treated  as  conveyances 
sod  st  other  timet  as  a  mere  security,  when  that  character  is  essential  to  pro- 
tbers  is  no  uniformity  of  decision,  tect  the  just  rights  of  the  mortgagee; 
The  eases  there  exhibit  a  fluctuation  mortgages  since  the  statute  are  re- 
ef (pinion  between  equitable  and  com-  gardml  at  all  times  as  mere  securities, 
mon-law  views  of  the  subject,  and  a  creating  only  a  lien  or  encnmbranoe, 
hsiitation  by  the  courts  to  carrv  either  and  not  as  passing  any  estate  in  the 
viewtoits  logical  consequences.  ....  premises:  Focarty  v.  Sawyer,  17  Cal. 
The  counsel  of  the  defendant  do  not  692;  Lord  v.  Morris,  18  Cal.  487,  488." 
eootrovert  the  doctrine  thus  stated  as  In  applying  these  doctrines  it  is  fur- 
applicable  to  mortgages  executed  since  ther  neld  that  the  interest  of  the  mort- 
the  statute  of  1851  [quoted  onfe],  but  gagee  is  not  enlarged  or  affected  by 
appear  to  consider  tiiat  it  was  not  in-  the  fact  that  he  is  in  possession  under 
tended  to  embrace  mortgi^es  pre-  the  mortgage;  by  his  obtaining  pos- 
▼iooaly  executed.  In  this  view,  tney  session  his  right  does  not  become  a 
ITS  only  partially  correct.  The  doc-  legal  title.  A  mortgagee  after  default, 
true  was  established  not  merely  from  whether  in  or  out  of  possession,  can- 
a  consideration  of  the  provisions  of  the  not  convey  a  legal  title  to  the  land, 
itatnte,  but  also  from  a  consideration  and  his  deed  of  the  land,  without  an 
of  the  real  object  and  intention  of  the  assignment  of  the  debt,  is  a  mere  nul- 
parties  in  executing  and  receiving  in-  lity.  When,  however,  the  mortgagee 
liniments  of  this  kind.  In  truth,  takes  possession  after  default,  with 
mortgsges  had  long  before  lost,  for  permission  of  the  mortgagor,  it  will  be 
nearly  all  purposes,  their  common-law  presumed  that  such  possession  was 
character  as  conveyances,  and  been  with  the  understanding  that  the  mort- 
regarded  as  transactions  by  which  gaeee  is  to  receive  the  rents  and  profits 
•eeority  was  furnished  by  a  pledge  of  and  apply  them  on  the  debt;  and  un- 
real estate  for  the  payment  of  debts,  less  a  limitation  on  the  length  of  his 
Coarts  of  equity,  from  an  early  date^  possession  was  fixed,  it  will  be  consid- 
had  so  reg^^ed  them;  and  courts  of  ered  as  extending  until  the  debt  is  sat- 
lav,  by  '  a  gradual  and  almost  insen-  isfied.  This  peculiar  possessory  right 
sible  progress,'  had  adopted  the  equi-  thus  obtained  by  the  mortgagee  may  be 
tabls  view  of  the  snbject,  thoagh,  we  assigned  by  an  instrument  purporting 
nay  add,  not  always  carrying  the  to  assign  it  in  express  terms,  but  will 
equitable  doctrine  to  its  logical  result,  not  pass  by  a  mere  ordinary  deed  of 
The  equitable  doctrine  ha^  prevailed  the  land:  Dutton  v.  Warschauer, 
to  such  an  extent  that  in  nearly  all  niffra;  Nagle  t.  Macy,  9  Cal.  426; 
the  stotes  the  interest  of  the  mort-  Frink  v.  Le  Roy,  49  Cal.  314.  These 
gagee  was  treated  by  courts  of  law  as  conclusions  as  to  the  mortgagee  in  pos- 
reU  estate  only  so  far  as  was  neoes-  session  seem  to  agree  with  the  view 
ttry  for  the  protection  of  the  mort-  taken  by  the  latest  New  York  decis- 
cagee,  and  to  give  him  the  full  bene-  ions  on  the  subject:  See  post,  §  1189. 
fit  of  his  security  [citing  cases  from  Cohrada,  —  The  same  doctrine  pre* 
other  states].  It  was  from  a  consider-  vails:  Drake  y.  Root,  2  Col.  686.  A 
itifOQ  of  the  character  of  the  instru-  mortgagee  who  obtains  peaceable  pes* 
tseat^  ss  settled  by  these  decisions  and  session  will  not  be  dispossessed  until 
the  modem  cases  ffenerally,  that  we  the  debt  is  paid,  ana  he  may  even 
vwe  indnced  to  adopt  the  equitable  maintain   ejectment  against  a  third 
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of  the  debt.     The  debt  is  the  principal  fact,  and  the 
mortgage  is  wholly  incidental  or  collateral  thereto,  and 

person  not  holding  under  the  mort-  or  less  modified  by  the  re$X  nature  of 

gaffor:  Eyster  v.  Gaff,  2  Col.  228.  the  transaction;  but  in  most  of  them 

Dakota.  —  Civ.    Code,    tecs.    1722,  practically  all  that  remains  of  the  old 

1723,  1727,  1731,  1733:  Substantially  theories   is  their    nomenclature.     la 

the  same  as  in  California.  this  state  a  clear  sweep  has  been  made 

Florida:  Bush's  Diff.  of  Stats,  by  statute.  The  oommon-law  attri- 
1872,  pp.  61 1»  612;  [McLellan's  Di-  butes  of  mortgages  have  been  wholly 
gest,  1881,  0.  163,  tec.  3.]  A  trust  set  aside;  the  ancient  theories  have 
deed  to  secure  a  debt  is  held  not  to  been  demolished;  and  if  we  could  con- 
be  a  mortgage:  Soutter  t.  Miller,  16  sign  to  oblivion  the  terms  and  phrases 
Bla.  626.  —-without  meaning,  exoept  in  refer- 

Oeorffia, — The  mortgage  only  creates  ence  to  those  theories  —  with  which 

a  lien;  the  mortgagee  has  no  right  to  our  reflections  are  still  embarrassed, 

the  possession,  except  by  means  of  a  thd  legal  profession  on  the  bench  and 

foreuosure;  the  mort£[agor  is  entitled  at  the  bar  would  more  readily  under- 

to  possession  until  he  is  removed  after  stand  and  fully  realize  the  new  condi- 

a  decree  and  a  sale  thereunder;  and  tion  of  things."    There  is  a  profound 

the  rents  and  profits  belong  to  him:  truth  in  this  remark,  which  applies  to 

Code    1880,   sec    1964;    Bumside    v.  a  large  part  of  the  American  juris- 

Terry,  46  Ga.  621;  Vason  v.  Ball,  66  prudence.    Nothing  has  done  so  much 

Ga.  268;   Davis  v.  Anderson,  1  Ga.  to  confuse  the  minds  of  judges  and 

176;  Ragland  v.  Justices  eta,  10  Ga.  lawyers,  and  to  retard  the  operation  of 

66;  Elfe  v.  Cole,  26  Ga.  197;  Jackson  legal  reforms,  as  the  constant  reten- 

V.    Carswell,    34    Ga.    279;    United  tion  and  use  of  former  names  and 

States  V.  Athens  Armory,  36  Ga.  344;  phrases  when  the  facts  or  rules  which 

Seals  V.  Cashin,  2  Ga.  Dea  76.  they  represented    have  been  whoUy 

Indiana,  —  The  common-law  and  abrogated.  The  prejudicial  effects  of 
equitable  theories  in  combination  this  practice  are  felt  in  all  the  states 
formerly  prei'ailed;  but  the  equitable  which  have  adopted  the  reformed  pro- 
theory  18  now  established  by  statute,  oedure. 

which  provides  that  the  mortgagor  Louisiana.  — The  jurisprudence  of 
may  retain  possession  until  his  estate  this  state  being  based  upon  the  civil 
is  extinguished  by  foreclosure;  the  law,  the  common*law  notions  concern- 
mortgage  creates  only  a  lien;  the  legal  ing  the  mortga^^e  were  never  accepted, 
estate,  subject  thereto,  remains  in  the  The  mortgage  is  a  lien,  and  the  whole 
mortgagor:  2  Gavin  and  Herd's  Rev.  title  subject  thereto  is  left  in  the 
Stats.  356;  [1  Rev.  Stats.  1888,  sec  mortgagor.  Indeed,  the  law  of  Loui- 
1086;]  Fletcher  v.  Holmes,  32  Ind.  siana  is  silent  upon  any  division  of 
497,  513;  Grable  v.  McCulloh,  27  Ind.  estates  into  legal  and  equitable:  Civ. 
472;  Morton  v.  Noble,  22  Ind.  160;  Code  1875,  sees.  3278,  3279,  3290.  The 
Francis  v.  Porter,  7  Ind.  213;  Rea-  ordinary  mortgage  is  a  "  right  grantcKl 
soner  t.  Edmundson,  6  Ind.  393.  to  the  creditor  over  the  property  of 

lotoa,  — Similar  statute  and  the  same  the  debtor  for  the  security  of  his  debt, 

doctrine:  Code  1880,  sec.  1938;  White  and  gives  him  the  power  of  having 

V.  Rittenmyer,  30  Iowa,  268;  Court-  the  property  seized  and  sold  in  default 

ney  v.  Carr,   6  Iowa,   238;  Hall  v.  of  payment**    " Mortgage  is  a  species 

Savill,  3  G.  Greene,  37;  54  Am.  Dea  of  pledee,  the  thing  mortj^aged  being 

485.  bound  for  the  payment  of  the  debt  or 

Kan»aa. — The  same:  I)assler*sComp.  fulfillment  of  toe  obligation."    There 

Laws  1881,  c.  68,  sec.  1;  Life  Ass  n  is  also  a  kind  of  mortage  known  as 

etc.   v.   Cook,  20  Kan.  19;  Chick  v.  the  "conventional  mortgage."   In  the 

Willetts,  2  Kan.   384,  391.    In  this  conception  of  the  civil  law  a  mortgage 

case,  Crozier,  C.  J.,  stated  the  doctrine  is  a  species  of  alienation,  not,  how- 

and  some  of  its  necessary  results  with  ever,  of  the  property  itself, — the  domin- 


1809                            THS   AMERICAN   DOCTRINE.  §  1188 

intended  to  secure  its  payment.    The  right  or  interest  of 

the  mortgagee  from  being  a  legal  estate  is  changed  into 

oar  "  equitable  lien "  as  distinffuiahed  the  earliest  to  modify  the  doctrine 

from  onr    "  oommon-law   lien  ':    See  concerning  mortgages,  by  discarding 

Daeland  ▼•  Ronaseau,  2  La.  Ann.  168.  the  old  oommon-law  theory  and  adopt- 

Mklagan,  —  A    mortgage    merely  ing  the  c»qnitable    view  alone.      Al- 

creates  a  lien,  and  no  estate  in  the  though  prior  to  the  Revised  Statutes 

mortgiigee,  the  fnll  legal  estato,  snb-  the  mortgagee  was  able  after  default 

iecttoUie  lien,  remaining  in  tbemort-  to  recover  possession  of  the  premises 

gagor.      The    statute    prohibits   the  by  ejectment,  yet  his  title  was  legal 

mi»rtgagee  or  owner  of  the  mortgage  only  so  far  as  was  considered  neces- 

from  maintaining  any  action  to  recover  sary  for  his  security;  it  did  not  enable 

possession  of  the  land,  until  he  has  ob-  him  to  convey  the  land:  Waters  ▼. 

tained  the  title  through  a  sale  under  a  Stewart,  1  Caines  Cas.  47,  per  Kent, 

foreclosore:    Comp.    Laws    1871,    p.  J.;  Jackson  ▼.  Willard,  4  Johns.  41; 

1775;  [Howell's  Stats.  1882,  sec.  7847;]  Runyan  v.  Mersereau,  11  Johna  534; 

Gorbam  t.  Arnold,  22  Mich.  247;  Ca-  6  Am.  Dec.  893;  Stanard  v.  Bldridge« 

mtiiers  t.  Humphrey,  12  Mich.  270;  16  Johns.  254;  Jackson  t.  Bronson,  19 

Wagar  v.  Stone,  36  Mich.  364.  Johns.  325;  Waring  v.  Smyth,  2  Barb. 

lfmiW!SO<a.~  Similar  statute  and  the  Ch.  119,  135;  47  Am.  Deo.  299.     The 

aame  doctrine:  Gen.  Stats.  1878,  c.  75,  Revised  Statutes  of  1830  swept  away 

p.  818;  [Kelly's  Stats.  1891,  sec.  5407];  all  semblance  of  legal  estate  in  the 

Adams   v.   Corriston,   7    Minn.   456;  mortgagee  by  depriving  him  of   the 

Donnelly  t.  Simonton,  7  Minn.  167;  right  to  recover  possession  even  after 

Bertbold  v.  Holman,   12  Minn.  335;  default;  and  the  doctrine  has  since  be- 

93  Am.  Dec.  233;  Berthold  v.  Fox,  13  come  fully  established  that  the  mort- 

Minn.  601;  97  Aul  Dec.  243;  Rice  v.  gage  creates  alien  only,  and  no  estate, 

St  Paul  etc.  R.  R.,  24  Minn.  464;  and  that  the  legal  title  and  estate  re- 

Panons  v.  Noggle,  23  Minn.  328.    The  main  in  the  mortgagor:  2  Rev.  Stats., 

opinion  of  Emmett,  C.  J.,  in  Adams  p.  312,  sec.  57;  [Code  Civ.  Proc.,  sec. 

V.  Corriston,  gives  a  very  instructive  1498;]  Astor  v.  Hoyt,  5  Wend.  603; 

statement  of  the  doctrine.     [See  also  Pbyfe  v.  Riley,  15  Wend.  248;  30  Am. 

Johnson  ▼.  Sandhoff,  30  Minn.  197;  Dec  55;  Astor  v.  Miller,  2  Paige,  68; 

Meifffaen    v.    King,    31     Minn.    115;  Bell  v.  Mayor  etc.  of  N.  Y.,  10  Paige, 

Rogers  T.  Benton,   39  Minn.  39;   12  49;   Waring  v.  Smyth,  2  Barb.  Ch. 

Am.  St  Rep.  613  (if  mortgagee  law-  119,    135;    Packer  v.   Rochester  etc. 

folly  in  possession  so  remains  until  R.  R.,  17  N.  Y.  283;  Power  v.  Lester, 

right  of  redemption  is  barred,  he  be-  23  N.  Y.  527;  Merritt  v.  Bartholick. 

eomes  vested  with  the  absolute  legal  36  N.   Y.   44;  Trimm  t.   Marsh,  54 

title).]  K.  Y.  599;  13  Am.  Rep.  623;  Calkins 

Nehm^ba. — Similar  statute  and  the  v.    Calkins,   3   Barb.   305;    Bryan   v. 

same  doctrine:  Gen.  Stats.  1873,  c.  61,  Butts,  27  Barb.  503.    [A  deed  absolute 

lee.  55;  [Comp.    Stats.    1891,   c.   73,  in  form,  but  intended  as  a  mortgage, 

■ee.  55;]  Kyger  t.  Ryley,  2  Keb.  20,  conveys  no  right  of  possession:  Shat- 

28;  Davidson  v.  Cox,  11   Neb.  250;  tuck  v.  Bascom,  105  xT.  Y.  39;  Thorn 

Hurley  v.  Elites,  6  Neb.  386;  [Bum-  v.  Sutherland,  123  N.  Y.  236.]    If  the 

ham  V.  Doolittle,   14  Neb.  214.]     A  mortgagee,  with  the  consent   of  the 

deed  of  trost  to  secure  payment  of  a  mortgagor,   or    in  any  other    lawful 

<lebt  is  regarded  as  a  mortgage,  the  manner,  obtains  possession  of  the  land, 

legal  title  remaining  in  the  grantor:  his  possession  is  protected;  the  mort- 

KygcT  V.  Ryley;  Webb  t.  Hoselton,  4  gagor  cannot  recover  it  by  an  action 

Keb.  308;  19  Am.  Rep.  638.  at  law,   but  is  left  to  his  equitable 

yaada,  —  Statute    borrowed  from  remedy  by  redemption.    This  apparent 

the  legblation  of  California,  and  sub-  anomaly,  however,  is  explained  by  the 

■tantially  the  same;  the  same  doctrine  latest  decisions,  and  does  not  require 

^vails:  1  Comp.   Laws,   sec.    1323;  any  assumption  of  a  legal  estate  in  the 

Hyman  v.  Kelly,  1  Ner.  179;  Whit-  mortgagee;  Packer  v.  Rochester  etc 

more  v.  Shi^erick,  3  Nev.  288.  R  R.,  supra;  Hubbell  y.  Moulson,  53 

Kew  Fori.  ->  This  state  was  one  of  N.  Y.  225;  13  Am.  Rep.  519;  Mickles 
SEq.  Jua.— U4 
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an  equitable  right  enforceable  by  an  equitable  proceed- 
ing; it  is  for  all  purposes  and  under  all  circumstances 
personal  assets;  it  may  be  assigned,  and  passes  to  the 
mortgagee's  personal  representatives  on  his  death.  The 
mortgagee  is  not  entitled  to  possession  of  the  mortgaged 
premises,  and  can  maintain  no  legal  action  for  their  re- 
covery, either  before  or  after  a  breach  of  the  condition; 
in  fact,  the  mortgagor's  default  produces  no  change  in 
the  relations  of  the  parties  or  in  the  nature  of  their  re- 
spective interests,  except  that  the  mortgagee  thereupon 
becomes  enabled  to  enforce  his  lien  by  a  proceeding  of 
foreclosure.  The  mortgagee's  interest  being  a  mere  lien, 
it  is  wholly  destroyed,  and  the  mortgagor's  estate  is  left 
free  and  unencumbered,  by  a  payment  of  the  debt  secured 
by  it  at  any  time  before  the  premises  are  actually  sold 
under  a  decree  of  foreclosure;  the  estate  does  not  then  re- 
vest  in  the  mortgagor,  since  it  has  never  gone  out  of  him. 
On  the  other  hand,  the  mortgagor's  interest,  instead  of 
being  an  equitable  estate,  or  right  in  equity  to  redeem  the 
land  from  the  mortgagee's  ownership,  is,  for  all  purposes, 
under  all  circumstances,  and  between  all  parties,  the  legal 
estate,  with  all  the  incidents  and  qualities  of  legal  owner- 

▼.    Townsend,   IS    N.   Y.   576,    5S4;        Texas:  Wright   v.    Henderson,    12 

White  y.  Rittenmyer,  30  Iowa,  26S.  Tex.  43;  Mann's  Ez'x  v.  Falcon^  25 

Oregon.  — The  statute  protects  the  Tex.  271;  Walker  ▼.  Johnson,  37  Tex. 

mortgagor's  possession  and  confirms  127,  129;  and  a  deed  of  trust  to  secnre 

his  legal  estate  until  a  sale  under  a  a  debt  is  treated  in  this  respect  as  a 

decree  for  a  foreclosure:    Code  Civ.  mortgage:  Ibid. 
Proc,  sec  323;  [Code  of  Proc.  1891,        Utah:   Civ.  Prao.   Act    1870,    aeo. 

sec.  539];  Betfser  v.  Hawthorn,  3  Or.  260. 

129.     If  the  mortgagee  obtains   pos-         Wiseoruin,  —  Similar    statute    and 

session  with  the  mortgagor's  assent,  same    doctrine:    Rev.    Stats.     1871, 

then,  as  in  California,  his  possession  p.    1671;  [2  Sanborn  and  Berryman's 

may  continue  until  the  debt  is  paid  otats.    1889,    sec.     3095;]    Wood    v, 

out  of  the  rents  and  profits,  or  other-  Trask,  7  Wis.  566;  76  Am.  Dec  230. 

wise;  until  such  payment  the  mort-  A  mortgagee  who  after  default  obtains 

gagor  cannot  regain  possession  b^  an  possession  of  the  land  with  consent  of 

action  at  law:  Roberts  v.  Sutherhn,  4  the  mortgagor  in  any  other  lawful  and 

Or.  219.  peaceable  manner  has  the  right  to  re- 

SotUh    Carolina.  —  Similar    statute  tain  the  possession,  as  in  New  Tork, 

and  same  general  doctrine:  Rev.  Stats.  California,    Oregon,    etc.:    Qillett  v. 

1873,  p.  536;  [Gen.  Stats.  1882,  c  91  n  Eaton,  6  Wis.  SO;  Tallman  v.  Ely,  6 

Thayer  t.  Cramer,  1  McCord  Eq.  395;  Wis.  244;  Fladland  v.  Delaplaine,  19 

Nixon    T.     Bynum,     1     Bail.     148;  Wis.  459;  Hennesy  v.  Farrell,  20  Wis. 

Annely  v.  Be  Saussure,  12  S.  C.  488;  42;  Avery    v.    Judd,    21   Wis.    262; 

[Bredenberg  v.  Landrum,  32  S.  C.  215.]  Brinkman  t.  Jones,  44  Wis.  498. 
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ship,  but  at  the  same  time  encumbered  by  or  subject  to 
the  lien  of  the  mortgage,  and  liable,  therefore,  to  be  cut  off 
and  divested  by  a  sale  under  a  decree  of  foreclosure  if  the 
debt  is  not  paid  according  to  the  terms  of  the  mortgage. 
It  is  an  entire  misuse  of  language  to  apply  the  name 
**  equity  of  redemption ''  to  this  legal  estate  of  the  mort- 
gagor; and  the  continued  employment  of  the  phrase  in 
the  legal  nomenclature  of  the  states  which  have  adopted 
this  theory  of  the  mortgage  is  to  be  regretted,  since  it  is 
the  occasion  of  constant  misapprehension  and  confu* 
sion  of  thought.^    It  is  the  natural  and  inevitable  result 
of  this  system  that  in  all  the  states  where  it  prevails 
the  mortgagor  is  not  ordinarily,  under  ordinary  circum- 
stances, compelled  to  apply  to  a  court  of  equity  for  relief. 
Being  entitled  to  retain  possession  of  the  premises  after 
a  default,  he  is  generally  in  a  position  to  act  on  the  de- 
fcDsive,  and  is  not  obliged  to  bring  a  suit  in  equity  for  a 
redemption.     On  the  other  hand,  the  mortgagee,  not  be- 
ing permitted  to  recover  possession  and  hold  the  land,  is 
compelled  to  enforce  his  lien  by  a  suit  in  equity,  in  which 
he  obtains  a  decree  for  a  sale  of  the  mortgaged  premises. 
In  several  of  the  states,  the  remedy  of  a  strict  foreclosure 
has  been  denied  to  him  by  statute.    The  mode  of  treat- 
ing the  mortgage  thus  described  has  been  adopted  in 
the  following  states  and  territories:  California,  Colorado, 
Dakota,  Florida,  Georgia,  Indiana,  Iowa,  Kansas,  Louisi- 
ana, Michigan,  Minnesota,  Nebraska,  Nevada,  New  York, 
Oregon,  South  Carolina,  Texas,  Utah,  and  Wisconsin.' 

§  1189.  The  Mortgagee  in  Possession  under  This  Method. 
—The  foregoing  system,  as  it  is  administered  in  many 
of  the  states,  contains  one  apparent  inconsistency  which 
requires  a  brief  explanation.  While  the  mortgagee  is 
declared  to  have  no  legal  estate,  and  is  unable  to  recover 
possession  of  the  land  against  an  unwilling  mortgagor  or 
owner  of  the  fee  subject  to  the  mortgage,  yet  if  the  mort- 

>  See  Trimm  t.  Marsh,  54  N.  Y.  699;  *  To  theie  might  perhape  be  tAd&d 
13Am.Rep.  023,  perEarl,  J.;  Ohickv.  Delaware,  Missisaippi,  and  Misaourii 
WiUetti,  2  Kan.  384,  per  Crozier,  C.  J.     See  anU,  under  preceding  paragraph. 
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gagee,  while  the  mortgage  is  still  subsisting,  does  in  any 
lawful  manner  obtain  the  possession,  the  courts  have 
established  the  doctrine  that  his  interest  under  the  mort^ 
gage  enables  him  to  retain  such  possession,  and  to  defend 
it  against  the  mortgagor  or  those  succeeding  to  his  title. 
In  other  words,  the  mortgagor  is  not  permitted  to  recover 
back  the  possession,  in  an  action  at  law,  upon  the  strength 
of  his  own  acknowledged  legal  estate;  but  his  only  rem- 
edy is  in  equity  by  a  suit  to  redeem.  Undoubtedly  this 
doctrine,  when  first  admitted,  was  the  result  of  the  old 
common-law  notions  still  lingering  in  the  minds  of  the 
judges  before  the  purely  equitable  theory  had  become 
fuUy  developed;  but  it  is  certainly  difficult  to  reconcile 
the  doctrine,  en  principle,  with  this  theory.  The  more 
recent  decisions  have  perceived  and  admitted  the  incon- 
gruity; and  the  courts,  while  retaining  the  doctrine  as 
settled,  have. guarded  against  any  inference  from  it  that 
the  mortgagee  has  acquired  a  legal  estate  by  his  posses- 
sion; his  right  to  retain  possession  does  not  depend  upon 
an  estate  held  by  him;  his  possession  is  protected  by  his 
lien.  It  is  certainly  more  simple  and  just  that  the  mort- 
gagee should  be  left  in  possession,  and  the  mortgagor 
forced  to  redeem,  than  that  the  mortgagor  should  be  per- 
mitted to  recover  the  possession  by  an  action  at  law,  and 
be  immediately  liable  to  the  consequences  of  a  foreclosure 
suit  in  equity  brought  by  the  mortgagee.^ 

§  1190.  Equitable  Remedies  of  the  Parties  under  This 
Method.  —  It  is  plain  from  the  foregoing  outline  that  in 
the  commonwealths  named  in  the  second  division  a  com- 
plete revolution  has  been  wrought  in  the  equity  jurispru- 

1  HubbeU  t.   Moulson,   53  N.   Y.  Judd,  21  Wis.  262;  Hennesy  t.  Farrell, 

225;    13  Am.    Rep.   519;    Mickles  v.  20Wis.  42;  FladUndv.Delaplaine,  1» 

Townsend.  18  N.  Y.  575,  684;  Packer  Wia.  459;    Gillett  y.   Eaton,  6  Wis. 

T.  Rochester  etc.  R.  R.,  17  N.  T.  283,  30;  Brinkman  r.  Jones,  44  Wis.  498; 

295;  Waring   t.  Smyth,  2  Barb.  Ch.  Martin  v.  Fridley,  23  Minn.  13;  [John- 

119,  135;  47  Am.  Dea  299;  White  t.  son  ▼.  Sandhoff,  30  Minn.  197;  Rogers 

Rittenmyer,   30  Iowa,  268;  Frink  t.  t.  Benton,   39  Minn.  39;  12  Am.  St. 

Le  Roy,  49  GaL  314;  Nagle  y.  Maoy,  Rep.  613;  Galhoon  y.  Lumpkin,  60 

9  Gal.  426;  Datton  y.  Warschaner,  21  Tex.   185;  Rodrignei  y.   Haynet,  76 

Oal.  609;  82  Am.  Deo.  765;  Roberts  Tez.  226;  Spect  y.  Speot^  88  M,  4S7; 

y.  Satherlin,  4  Or.   219;   Avery   y.  22  Am.  St  Rep.  347. J 


1813  THE   AMERICAN    DOCTRINE*  §  1190 

dence  concerning  mortgages.  According  to  the  original 
theory  as  it  has  been  administered  in  England  and  in 
«  portion  of  the  states,  the  estate  of  the  mortgagor  being 
wholly  equitable,  the  jurisdiction  of  equity  deals  chiefly, 
almost  exclusively,  with  hi$  interests,  by  protecting  his 
rights,  by  enabling  him  to  redeem  the  land  from  the 
mortgagee,  and  by  compelling  a  reconveyance  of  the  legal 
title  which  had  been  forfeited  by  his  failure  to  perform 
the  condition,  and  by  thus  putting  him  in  a  position  to 
regain  the  possession.  On  the  other  hand,  the  mortgagee, 
being  vested  with  the  legal  estate  by  means  of  the  mort* 
gage  itself,  and  being  able  to  obtain  possession  of  the  land 
by  a  legal  action,  is  clothed  with  all  the  attributes  of  legal 
ewnership,  deals  with  the  land  as  though  it  were  his  own, 
IB  amply  protected  by  the  legal  remedies,  and  seldom  re- 
sorts to  the  equitable  remedy  of  a  strict  foreclosure  by 
which  the  mortgagor's  right  of  redemption  is  extin- 
guished. In  the  second  class  of  states  and  territories,  the 
change  is  complete;  the  positions  of  the  two  parties  are 
exactly  reversed.  Equity  deals  primarily  and  almost 
ezclasively  with  the  mortgagee.  His  interest  under  the 
mortgage  is  no  longer  an  estate;  it  is  in  all  courts,  of 
common  law,  of  probate,  and  of  equity,  a  mere  lien,  an 
appendage  of  the  debt,  personal  assets,  a  thing  in  action 
assignable  with  the  debt,  but  incapable  of  being  separated 
from  the  debt  and  transferred  by  itself.  He  has  no  legal 
remedy  on  the  mortgage,  no  power  to  recover  possession 
of  the  land,  and  can  enforce  the  lien  against  the  land  in 
no  legal  action.  The  remedy  which  the  courts  of  equity 
grant  is  based  upon  the  notion  that  his  interest  is  a  mere 
equitable  lien,  and  not  an  estate.  The  relief  no  longer 
consists  in  an  extinguishment  of  the  mortgagor's  right, 
by  which  the  absolute  title  is  left  in  the  mortgagee.  Its 
primary  object  is  an  enforcement  of  the  lien  by  a  sale  of 
the  mortgaged  premises  and  an  application  of  the  pro* 
ceeds  upon  the  debt.  The  mortgagor's  estate  is,  of  course, 
destroyed,  or,  to  speak  more  accurately,  ia  iranBf  erred  to 
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the  purchaser  at  the  judicial  sale.  The  term  **  foreclosure  " 
is  still  applied  to  this  process,  but  is  evidently  a  misno- 
mer when  used  to  describe  the  effect  produced  on  the 
mortgagor's  interest;  no  "  equity  of  redemption  "  is  fore* 
closed  or  cut  off,  but  a  legal  estate  is  taken  from  the  mort- 
gagor and  transferred  to  the  purchaser.  The  mortgagee 
is  permitted  to  buy  in  the  land  at  the  sale,  and  may  thus 
acquire  the  title;  but  he  acquires  it,  not  as  mortgagee,  but 
as  purchaser.  The  mortgagor,  on  the  other  hand,  retain- 
ing the  full  legal  estate,  subject  only  to  the  encumbrance, 
and  being  entitled  to  the  possession,  use,  rents,  and  profits 
of  the  land  up  to  the  time  when  his  title  is  finally  divested 
by  a  judicial  sale  in  a  proceeding  to  enforce  the  lien,  is  en- 
abled to  defend  his  estate  and  possession,  not  only  against 
third  persons,  but  against  the  mortgagee  himself,  by  legal 
actions;  and  as  long  as  he  does  not  either  expressly  or 
impliedly  surrender  the  possession  to  the  mortgagee,  he 
has  no  need  nor  occasion  to  invoke  the  aid  of  equity. 
There  is,  indeed,  one  situation  possible  in  which  he  must 
resort  to  equity  for  relief.  If,  through  his  express  con- 
sent, or  through  any  other  lawful  means,  the  mortgagee 
has  been  permitted  to  obtalu  possession  of  the  land,  the 
mortgagor's  only  remedy  is  the  equitable  suit  for  a  redemp- 
tion, in  which  an  account  of  the  rents  and  profits  re- 
ceived can  be  adjusted,  the  amount  of  the  debt  ascertained, 
the  mortgage  extinguished,  and  the  mortgagor  restored. 
The  situation  which  requires  this  interposition  of  equity 
on  behalf  of  the  mortgagor  is  comparatively  of  very  rare 
occurrence.*  The  foregoing  description  of  the  equitable 
jurisdiction  is  especially  applicable  to  the  commonwealths 
which  I  have  grouped  in  the  second  division;  but  it  is 
also  practically  correct  with  reference  to  several  of  those 

*The  eqaitable  rait  which  may  be  tion";  but  it  plainly  has  nothing  in 

brought  by  a  mortgagor  who  is  in  an-  common  with  uie  real  rait  to  redeem, 

distnrbedpossessionof  the  land,  for  the  by  which  the  mortgagor   redeems  — 

purpose  of  compelling  the  mortgagee  or  buys  back  —  his  lost  legal  estate; 

to  accept  payment  of  the  debt  which  is  it  is  simply  a  suit  to  remove  the  en* 

due  and  to  discharge  the  mortgage,  is  enmbrance  or  cload  npoa   his   legal 

ordinarily  called  a  "  rait  for  redemp-  title. 
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assigned  to  the  first  division.  A  practical  and  accurate 
eriterion,  I  think,  woold  he  found  in  the  kind  of  remedy 
to  enforce  the  mortgagee's  rights  which  commonly  pre- 
vails. In  states  where  the  remedy  hy  strict  foreclosure  is 
the  ordinary  one,  the  double  system  of  law  and  equity 
muit  necessarily  exist  in  practice  as  well  as  in  theory. 
Where  the  remedy  by  judicial  sale  under  a  decree  is  the 
usual  one,  the  common-law  notions,  if  they  exist  at  all, 
must  be  virtually  theoretical. 

§  1191.  Definition  of  Mortgage.  —  A  concise  definition 
of  mortgage  which  should  embrace  both  its  equitable  and 
itsl^al  character  is  virtually  impossible.  Considered  in 
its  modern  character,  as  stripped  of  its  legal  notions  and 
embodying  purely  equitable  principles  throughout  a  large 
portion  of  the  United  States,  the  definition  given  by  the 
California  Civil  Code  seems  to  be  complete  and  accurate.^ 
Several  forms  of  definition,  regarding  the  mortgage  as 

■OO.  CiT.  Code,  MO.  2920:  "Amort-  Townsond,  2  Maas.  493,  495;  3  A^in. 

g^t  ii  a  oontrmcfe  by  which  specific  Doc.  71;  Cartor  ▼.  Taylor,  3  Hoad,  30; 

iiroptrty  is  hypothecated  for  tho  per-  Montgomery  ▼.  Braere,  4  N.  J.  L.  260, 

xomuuica  of  an  act»  withoat  tho  neces-  268.    From  thoao  definitiona  no  one 

fity  of  a  change  of  Dooeseioa."    Tho  would  obtain  eren  a  ing^estion  of  the 

terai  "  hypothecated    ia  here  need  in  modifications  which  eqmty  has  made 

ill  ifariet  technical  aenao,  and  with  ap-  in  the  natnre  of  tho  mortgage.    The 

propriatenesa  of  application.  following  more  fnll  and  correct  de- 

llie  following  are  examples  of  faulty  scription,  as  viewed  from  the  double 

and  defeetivo  deacriptiona:  "  A  mort-  ayatem  of  the  English  jnriapmdence, 

nge  ia  a  conditional  conveyance  of  ia  given  by  a  atandard  toxt-lM>ok:  "  A 

UM  deaignod  aa  a  aecnrity  for  the  mortgage  may  be  described  to  be  a 

payment  of  money,  the  fulfillment  of  conveyance  of  landa  by  a  debtor  to  hia 

■ome  contract,  or  tho  performance  of  creditor  aa  a  pledge  and  aecurity  for 

tome  act,  and  to  be  void  upon  such  the  repayment  of  a  sum  of  money  bor- 

payment^    fulfillment,     or    perform-  rowed,  with  a  proviso  that  such  con- 

ance  **:   Mitchell  v.  Bumham,  44  Me.  veyance  shall  be  void  on  payment  of 

286,  299.     "  At  common  law  a  mort-  the  money  and  interest  on  a  certain 

pge  is  defined  to  be  a  deed   con-  day;  and  in  all  mortgages,  although 

veying  lands  conditioned  to  be  void  the  money  bo  not  paid  at  the  time  ap< 

upon  the  payment  of  a  sum  of  money,  pointed,  by  which  the  conveyance  of 

or  the  doinff  of  some  other  act  **:  Lund  the  lands  becomea  absolute  at  law,  yet 

▼.Lund,  IN.  fl.  39,  41;  8  Am.  Dec.  tho  mortgagor  haa  atill  an  equity  of 

29.    "A  mortgage  ia  defined  to  be  a  redemption, — that  ia,  a  right  in  equity, 

conveyance  of  an  eatate,  by  way  of  on  payment  of  the  principal,  interest^ 

pledge,  to  aocoro  a  debt  or  tho  per-  and  costs,  within  a  reasonable  time,, 

formaaoe  of  some  act,  anch  as  the  pay-  to    call    for  a   reconveyance    of   the 

jnent  of  money  or  the  furnishing  of  an  landa  ":  PoweU  on  Mortgages,  4;  see 

indemnity,  and  to  become  void  on  pay-  also  Coote  on  Mortgages,  1;  Fiaher 

meat  or  performance  agreeably  to  the  on  Mortgages,  Introduction,  p.  2;  1 

prescribed  condition":  Wing  v.  Cooper,  Washburn  on  Real  Froportyi  a  16. 

37  Vt  169,  179.     See  also  Erskine  v.  see.  1. 
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a  common-law  conveyancey  are  added  in  the  foot-note. 
These  attempted  definitions  are  all  erroneous,  upon  any 
theory  of  the  instrument;  they  do  not  go  beyond  the  lit- 
eral import  of  the  language  in  which  a  mortgage  is  usu- 
ally expressed;  and  they  utterly  ignore  all  the  equitable 
elementSi  which  are  as  much  and  as  truly  constituent 
parts  of  the  mortgage  as  the  legal  elements.  Any  true 
definition  based  upon  the  original  common-law  and 
equitable  system  must  embody  and  express  all  the  double 
nature  of  the  mortgage, — that  it  is  both  a  lien  in  equity 
and  a  conveyance  at  law. 


SECTION  III. 

VARIOUS  FORMS  AND  KINDS  OF  MORTOAGB. 

ANALYSIS. 

1 1192.  In  equity,  a  mortgage  is  a  Monrity  for  a  debt 

§  1193.  Onoe  a  mortgage,  always  a  mortgage. 

1 1194.  Mortgage,  and  convey  anoe  with  an  agreement  of  reporchaaei 
distingaiahed. 

§  1195.  The  general  oriterion:  the  continned  existence  of  a  debt. 

§  1196.  A  conveyance  absolute  on  its  face  may  be  a  mortgage. 

|§  1197-1199.  Mortgage  to  secure  future  advances. 

§  1197.  As  between  the  immediate  parties. 

§  1198.  As  against  subsequent  encumbrancers  and  purchasert. 

§  1199.  As  afifected  by  the  recording  act 

§§  1200-1203.  Mortgages  to  secure  severid  different  notes. 

S  1200.  As  between  the  original  parties. 

§  1201.  Assignees  of  the  notes;  order  of  priority  among  thenu 

§  1202.  Effect  of  an  assignment  of  the  notes. 

S  1203.  Priority  between  an  assignee  and  the  mortgagee. 

§  1192.  In  Equity,  a  Hortfi^ge  is  a  Security  for  a 
Debt. — In  the  equitable  view,  a  mortgage  may  be  described 
in  general  terms  as  an  assurance  or  pledge  of  or  charge 
upon  property,  real  or  personal,  for  an  antecedent,  pres- 
ent, or  future  debt  or  loan,  as  security  for  and  redeem- 
able on  the  repayment  of  such  debt.^  The  fundamental 
principle  of  equity  is,  that  whenever  a  conveyance  of  land 

1  Seton  ▼.  Slade,  7  Yes.  266,  273. 
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is  given  for  the  purpose  of  securing  payment  of  an  exist- 
ing debti  it  is  a  mortgage.  If  the  fact  is  established  that 
a  debt  exists  between  the  parties,  and  the  transaction  did 
not  amount  to  a  present  payment,  satisfaction,  or  dis- 
charge of  that  debt,  but  recognized  it  as  still  continuing, 
to  be  paid  at  some  future  time,  and  was  intended  to  be  a 
security  for  such  payment,  then  the  instrument  is  always 
regarded  in  equity  as  a  mortgage,  whatever  be  its  form.^ 
S 1193.  Once  a  Mortgage,  Always  a  Mortgage.  -^  In 
general,  all  persons  able  to  contract  are  permitted  to  de- 
termine and  control  their  own  legal  relations  by  any 
agreements  which  are  not  illegal,  or  opposed  to  good 
morals  or  to  public  policy;  but  the  mortgage  forms  a 
marked  exception  to  this  principle.  The  doctrine  has 
been  firmly  established  from  an  early  day  that  when  the 
character  of  a  mortgage  has  attached  at  the  commence- 
ment of  the  transaction,  so  that  the  instrument,  what- 
ever be  its  form,  is  regarded  in  equity  as  a  mortgage, 
that  character  of  mortgage  must  and  will  always  con- 
tinue. If  the  instrument  is  in  its  essence  a  mortgage, 
the  parties  cannot  by  any  stipulations,  however  express 
and  positive,  render  it  anything  but  a  mortgage,  or  de- 
prive it  of  the  essential  attributes  belonging  to  a  mort- 

*A  eoart  of  eqnitj  wiU  look  beyond  Vanderhauso  r,  Hnguea,  13  N.  J.  Eq. 

the  external  form,  at  the  real  relations  244,  411;  Danzeisen'i  Appeal,  73  Pa. 

between  the  partiei^  and  will  protect  St.  65:  Sweetzer's  Appeal,  71  Pa.  St. 

the  debtor's  eqnity  of  redemption,  if  264;  Harper's  Appeal  64  Pa.  St.  315; 

iieoesnnr,  in  opposition  to  the  literal  Hoaser  v.  Lamont,  55  Pa.  St.  311;  93 

terns  of  the  iw^mment.    Thii  prin-  Am.  Dea  755;  Baugher  v.  Merryman, 

eiple  lies  at  the  base  of  the  entire  32  Md.  185;  Anthony  ▼.  Anthony,  23 

equitable  doctrine^  and  is  applied  to  Ajk.  479;  Church  ▼.  Cole,  36  Ind.  34; 

martgsges  in  the  ordinary  form,  to  Hnnter  ▼.  Hatch,  45  HL  178;  Ewart 

deeds  witii  a  separate  defeasance,  to  ▼.  Walling,   42  IlL   453;    Reisard  ▼. 

deeds  abeolnte  on  their  face,  to  deeds  McNeil,  38  HL  400;  Wilson  ▼.  Patrick, 

witik  accompanying  agreements  to  re-  34  Iowa,  362;  Holliday  r,  Arthur,  25 

convey,  and  to  eyoy  other  form  of  Iowa»  19;   EUchardson  ▼.  Burrick,  16 

aararaoce  which  is  in  reality  a  seen-  Iowa,  407;    Holton  ▼.   Meighen«   15 

rity:  Stinchfield  ▼.  Biilliken,  71  Me.  Minn.  69;    [Hoile  ▼.  Bailey,  58  Wis. 

567;  Moors  ▼.  Albro,   129  Mass.  9;  434,448;  Swift  v.  Lamber  Co.,  71  Wis. 

Hsanm  ▼.  Barrett,   115  Mais.  256;  482.] 

Campbell  ▼.  Dearborn,  109  Mass.  130;        If  the  instmment  be  in  fact  a  mort- 

12  Am.  Rep.  671;  Mclntier  ▼.  Shaw,  gage,  it  is  entirely  immaterial  that 

6  AUeo,  83;  French' ▼.  Bums,  35  Conn,  there  is  no  provision  for  a  redemption, 

359;  Bodd  ▼.  Van  Orden,  33  N.  J.  Eq.  or  no   day  fixed  for  the   payment: 

143;  Judge  ▼.  Reese,  24  N.  J.  Eq.  387;  Joynes  v.  Statham,  3  Atk.  388;  Bell 

Sweet  ▼.  Parker,  22  N.  J.  Eq.  453;  v.  Carter,  17  Beav.  11. 
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gage  in  equity.  The  debtor  or  mortgagor  cannot,  in  the 
inception  of  the  instrument,  as  a  part  of  or  collateral  to 
its  execution,  in  any  manner  deprive  himself  of  his 
equitable  right  to  come  in  after  a  default  in  paying  the 
money  at  the  stipulated  time,  and  to  pay  the  debt  and 
interest,  and  thereby  to  redeem  the  land  from  the  lien 
and  encumbrance  of  the  mortgage;  the  equitable  right 
of  redemption,  after  a  default  is  preserved,  remains  in 
full  force,  and  will  be  protected  and  enforced  by  a  court 
of  equity,  no  matter  what  stipulations  the  parties  may 
have  made  in  the  original  transaction  purporting  to  cut 
oflF  this  right,* 

'This  doctrine  is  based  upon  the  2  Sneed,  658;  McNeet  ▼.  Swaney,  60 
relative  aitnation  of  the  debtor  and  Mo.  388,  391;  Wilaon  ▼.  Dnimrite,  21 
the  creditor;  it  reoognizea  the  fact  Ma  326;  Fierce  v.  Robinson,  13 
that  the  creditor  necessarily  has  a  CaL  116,  125;  Lee  ▼.  Evans,  8  Cal. 
power  over  his  debtor  which  may  be  424;  Rosan  v.  Walker,  1  Wis.  527; 
exercised  inequitably;  that  the  debtor  bnt  see  Glendenning  v.  Johnston,  33 
is  liable  to  yield  to  the  exertion  of  Wis.  347.  [See  also  Heed  v.  Reed, 
snch  power;  and  it  protects  the  debtor  75  Me.  264;  Parmer  v.  Parmer,  74 
absolntel^  from  the  consequences  of  Ala.  285;  Jackson  v.  Lynch,  129  III. 
his  inferiority,  and  of  his  own  acts  72.]  And  stipulations  inserted  in  a 
done  through  infirmity  of  will.  The  mortgage,  giving  the  mortgagee  a  col- 
doctrine  is  universal  in  its  application,  lateral  advantage  not  properly  belong- 
and  underlies  many  special  rules  of  ing  to  the  contract  of  mortgage,  are 
equity.  It  extends  to  stipulations  invalid:  Chambers  v.  Gold  win,  9  Ves. 
limiting  the  time  of  redemption,  or  254,  271;  Lan^staffe  v.  Fenwick,  10 
the  parties  who  may  redeem;  notwith-  Ves.  405;  Leith  v.  Irvine,  1  Mylne  & 
standing  all  such  stipulations,  the  E.  277;  Broad  v.  Selfe,  9  Jur.,  K.  S., 
right  to  redeem  is  general:  Howard  v.  885;  Barrett  v.  Hartley,  L.  R.  2  £q. 
Harris,  1  Vern.  33;  Newcomb  v.  Bon-  789,  795;  Matthison  v.  Clarke,  3  Drew, 
ham,  1  Vern.  7;  Willett  v.  Winnell,  1  3;  Chappie  v.  Mahon,  5  I.  R.  Eq.  225; 
Vern.  488;  Jennings  v.  Ward,  2  Vern.  Comvns  v.  Comyns,  5  L  R.  Eq.  583. 
520;  East  I.  Co.  v.  Atkyns,  Comyn,  On  the  other  hand,  an  agreement  with 
346;  Spurseon  v.  Collier,  1  Eden,  55;  the  mortgagor  that  the  mortgagee 
Jason  V.  Eyres,  2  Ch.  Cas.  33;  Floyer  shall  have  a  preference  of  purchas- 
V.  Lavington,  1  P.  Wms.  268;  Good-  ing — a  pre-emption  —  incase  of  a  sale 
man  v.  Grierson,  2  Ball  &  B.  274,  278;  by  the  mortgagor  is  valid:  Orby  v. 
Cowdry  v.  Day,  1  GiflF.  316;  Pritch-  Tricg,  2  Eq.  Cas.  Abr.  699,  pi.  24;  9 
ard  V.  Elton,  38  Conn.  434;  Henry  v.  Mod.  2;  Cookson  v.  Cookson,  8  Sim. 
Davis,  7  Johns.  Ch.  40;  Clark  v.  529.  The  mortgagor  may,  at  any 
Henry,  2  Cow.  324;  Rankin  v.  Morti-  time  aftor  the  execution  of  the  jnort- 
mere,  7  Watts,  372;  Jaques  v.  Weeks,  gage,  by  a  separate  and  distinct  trans- 
7  Watts,  261,  275;  Woods  v.  Wallace,  action,  sell  or  release  his  equity  of 
22  Pa.  St.  171;  Hiester  v.  Maderia,  3  redemption  to  the  mortgagee:  Trull  v. 
Watts  &  S.  384,  388;  Johnston  v.  Skinner,  17  Pick.  213;  Remsen  v. 
Gray,  16  Serg.  &  R.  361,  365;  16  Am.  Hay,  2  Edw.  Ch.  535;  Hicks  v.  Hicks. 
Dec  577;  Clark  v.  Condit»  18  N.  J.  Eq.  5  Gill  &  J.  75;  McKinstry  v.  Conly, 
358;  Vanderhaize  v.  Hugues,  13  N.  J.  12  Ala.  678;  Wyukoop  v.  Cowing,  21 
Eq.  244,  410;  Robinson  v.  Farrelly,  IlL  570.  [See  also  Stoutz  v.  Rouse,  84 
16  Ala.  472;  Heirs  of  Stover  y.  Heirs  of  Ala.  309;  McMillan  v.  Jewet^  85  Ala. 
Bounds,  1  Ohio  St.  107;  Cherry  V.  Bow-  476;  Seymour  v.  Mackay,  126  HI. 
en,  4  Sneed,  415;  Burrow  v.  Henson,  341.]    This  is  a  transaction,  however. 


\ 
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§  1194.  Mortgage,  and  Oonveyance  with  Agreement 
9f  Bepnrchase,  Distinguished. — ^The  principle  that  equity 
looks  beneath  the  external  form  in  determining  qnes- 
tions  connected  with  mortgage  has  frequently  been  ap- 
plied to  a  particular  mode  of  dealing  with  real  property. 
Where  land  is  conveyed  by  an  absolute  deed,  and  an 
instrument  is  given  back  as  a  part  of  the  same  trans- 
action, not  containing  the  condition  ordinarily  inserted 
in  mortgages,  but  being  an  agreement  that  the  grantee 
will  reconvey  the  premises  if  the  grantor  shall  pay  a  cer- 
tain sum  of  money  at  or  before  a  specified  time,  the  two 
taken  together  may  be  what  on  their  face  they  purport 
to  be, — a  mere  sale  with  a  contract  of  repurchase, — or 
they  may  constitute  a  mortgage.  In  the  first  case,  where 
the  transaction  is  merely  a  sale  and  a  contract  of  repur- 
chase, the  agreement  must  be  fulfilled  according  to  its 
terms.  If  the  ^antor  fails  to  pay  the  money  at  the 
Btipulated  time,  all  his  rights,  either  at  law  or  in  equity, 
under  the  contract  are  gone;  there  is  no  equity  of  re- 
demption.^    In  the  second  case,  if  the  transaction  be  a 

vbieb  a  court  of  equity  will  examine  Dayis  y.  Thomas,  1  Raas.  k  M.  506; 

itnctly,  in  order  to  oe  satisfied  that  it  Williams  ▼.  Owen,  5  Mylne  ft  C.  30«^; 

ii  a  perfectly  fair  and  independent  pro-  Perry  ▼.  Meadowcroft,  4  Beav.  197; 

eieung,    entirely  unconnected  with  Alderson  ▼.  White,  2  De  Gkx  A  J.  97; 

the  erigiDAl   contract    of  mortgage:  French  y.  Stnrdivant,  8  Me.  246;  Rich 

WebbT.  Rorke,  2  Schoales  &  L.  661,  ▼.  Doane,    35  Yt.    125;  Macaulay  v. 

673;  VUla  V.  Rodriffaez,  12  Wall.  323;  Porter,   71  N.   Y.   173;    Morrison  ▼. 

Rnnell  ▼.  Sonthan^  12  How.  139,  154;  Brand,  5  Daly,  40;  Olover  ▼.  Pavn,  19 

Byndman  t.    Hyndman,    19  Vt.   9;  Wend.  518;  Holmes  ▼.  Grant,  8  Paige, 

46  Am.    Dec    171;  Mills  ▼.   Mills,  243;  Brown  ▼.    Dewey,   2  Barb.    28; 

26  Conn.    213;    Holridge    ▼.    Gilles-  Merritt  ▼.  Brown,  19  N.  J.  £q.  28l3; 

C'e,   2  Johns.    Ch.    30;   Bangher  ▼.  Haines  ▼.  Thomson.  70  Pa.  St.  434; 

erryman,    32    Md.     185;    liocke's  Ransone  y.  Frayser  s  Ez*rs,  10  Leigh, 

Ez'r  ▼.  Palmer,    26  Ala.    312,  .323;  592;  Moss  ▼.  Green,   10  Leigh,  251; 

Brown  ▼.  Gafihey,  28   111.  149.     [See  34  Am.   Dec.  731;  Kelly  v.  Bryan,  6 

ftlio  Linnell  ▼.  Lvford,  72  Me.  280;  Ired.  £a.  283;  McLanrin  v.  Wright, 

Vangilderv.  Hofnnan,  22  W.  Va.  1;  2  Ired.  £q.  94;  HaynicT.  Robertson, 

Franklin  ▼.  Ayer,  22  Fla.  654;  Kig-  58    Ala.    37;    Pearson    ▼.    Seay,    35 

plerT.  Manrin,  34  Minn.  118.     See,  Ala.   612;    38   Ala.  643;    McKinstry 

oowerer,  Melbonrne  Banking  Co.  ▼.  ▼.    Conly,    12    Ala.    678;    Johnson's 

Broogham,  7  App.  Gas.  (Priy.  Conn.)  Ez'r  ▼.  Clark,  5  Ark.  340:  Tnmer  ▼. 

307,  where  it  is  said  that,  inasmuch  as  Kerr,  44  Mo.  429;  Holmes  v.  Fresh, 

the  relation  between  the  parties  is  not  9  Mo.  200,   206;  Lane  ▼.  Dickerson, 

a  confidential  one,  the  burden  of  jns-  10  Yerg.  373;  Slntz  ▼.  Desenberg,  28 

tifying  the  release  does  not  rest  npon  Ohio  St.  371;  Wilson  ▼.  Carpenter,  62 

the  mortgagee.]  Ind.  495;  Cornell  t.  Hall,  22  Mich. 

'Barrell  ▼.   Sabine,   1  Yem.  268;  377;  Price  y.  Karnes,  59  III.  276;  Han- 
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mortgage,  all  the  qualities  and  incidents  of  a  mortgage 
attach,  whatever  be  its  external  form,  and  whatever  be 
the  collateral  stipulations.  The  maxim.  Once  a  mort- 
gage, always  a  mortgage,  applies  to  this  condition  of  fact 
with  especial  emphasis.  The  rights  of  the  two  parties 
are  reciprocal:  that  of  the  grantor  to  redeem  after  a 
default  in  payment  at  the  specified  time  is  complete; 
that  of  the  grantee  to  foreclose  and  cut  ofif  this  equity  of 
redemption  is  no  less  clear.^ 

§  1195.  The  General  Oriterion  —  The  Oontinned  Ex- 
istence  of  a  Debt.  —  Whether  any  particular  transaction 
does  thus  amount  to  a  mortgage  or  to  a  sale  with  a  con- 
tract of  repurchase  must,  to  a  large  extent,  depend  upon 
its  own  special  circumstances;  for  the  question  finally 
turns,  in  all  cases,  upon  the  real  intention  of  the  parties 
as  shown  upon  the  face  of  the  writings,  or  as  disclosed 
by  extrinsic  evidence.     A  general  criterion,  however,  has 

ford  ▼.  Blessing,  80  BL  188;  Carr  r.  ▼.   Merry  man,  32  Md.  185;  Arte   ▼. 

Rising,  62  Ul.  14;  Pitts  ▼.  Cable,  44  Grove,  21  Md.  456;  Dougherty  v.  If  o- 

m.    103;   Smith  t.   Crosby,   47  Wis.  Colgan,  6  Gill  ft  J.  276;  Klinok   v. 

160;  McNamara  ▼.  Culver,   22  Kan.  Prioe,  4  W.  Va.  4;  6  Am.  Ren.  268 

661;  Farmer  ▼.  Grose,   42  Cal.    169;  Robinson  ▼.  Willoaghby,  65  N.  C.  520 

Page  ▼.  Vilhac,  42  Cal.  75;  Henley  ▼.  Lindsay  ▼.   Matthews,   17  Fla.   675 

Hotaling,  41  Cal.  22;  Conway's  Ex'rs  McNeill  ▼.  Norsworthy,  39  Ala.  156 

▼.  Alexander,  7  Cranch,  218;  and  see  Locke's    Ex'r    ▼.    Palmer,    26    Ala. 

Tnfts  ▼.  Tapley,  129  Mass.  380.     [See  312;  Weathersly  ▼.   Weathersly,   40 

also  Manchester  etc  R*y  Co.  ▼.  North  Miss.  462, 469;  90  Am.  Dea  344;  Scott 

Central  etc.  Co.,  13  App.  Cas.  (H.  L.)  v.    Henry,    13    Ark.    112;    Heath   ▼. 

554;  affirming  35  Ch.  DiT.  191,  and  32  Williams,   30  Lid.   495;  Watkins  ▼. 

Ch.  Div.  447;   Horbach  ▼.  Hill,  112  Gregory,   6    Blackf.   113;  McKinney 

U.  S.  144;  Wallace  v.  Johnstone,  129  ▼.  Miller,    19  Mich.    142;  Bishop  v. 

U.S.  58;Kerrv.  HUl,  27W.  Va.  676;  Williams,    18  lU.    101;    16  HI.    553; 

Douglass  v.  Moody,  80  Ala.  61;  Stahl  Miller  v.  Thomas,  14  111.  428;  White 

V.  Dehn,  72  Mich.  645;  Barnes  v.  Har-  ▼.  Lncas,  46  Iowa,  319;  Wilson  v.  Pat- 

din.   111  m.  634;  Base  ▼.  Page,   32  rick,  34  Iowa,  362,   370;  Hughes  ▼. 

Minn.  111.]  Sheaff,  19  Iowa,  335,  342;  Trucks  t. 

^  Goodman  ▼.  Grierson,  2  Ball  ft  B.  Lindsey,  18  Iowa,  604;  Hickox  ▼.  Lowe, 

274;  Russell  ▼.   Southard,    12  How.  10  Cal.  197;  Polhemus  ▼.  Trainer,  80 

139;  Fl8«g  ▼.   Mann,    2   Sum.  486;  Cal.    685.     [See    also    Lanahan    ▼. 

Wing  V.  Cooper,  37  Vt.  169;  Carpenter  Sears,  102  U.  S.  318;  Snow  v.  Presaey, 

▼.   Celling,   97  Mass.   452;  Rice  ▼.  82  Me.  652;    Pearoe  t.    Wilson,  111 

Rice,  4  Pick.  349;  Peterson  ▼.  Clark,  Pa.  St  14;  66  Am.  Rep.  243;  Wofford 

16  Johns.  205;  Sweetzer's  Appeal,  71  ▼.  Wyly,   72  Ga.  863;  Rubelman  ▼. 

Pa.  St  264;  McClurkanT.  Thompson,  Rnmmel,  72  Iowa,  40;  Overstreet  ▼. 

69  Pa.  St  305;  Spering's  Appeal,  60  Baxter,  30  Kan.  55;  Turner  v.  Wil- 

Pa.  St  199;  Houser  ▼.  lament,  66  Pa.  kinson,  72  Ala.  361.]    A  grantor  may, 

St  311;  93  Am.  Dec  755;  Eellum  ▼.  however,  lose  his  right  of  redemption 

Smith,   33    Pa.   St  158;    Rankin    ▼.  from  a  purchaser  of  the  grantee  by 

Mortimere,  7  Watts,  372;  Hiester  ▼.  his    fraudulent    conduct:    Tufts    T. 

Maderia,  8  Watts  ft  S.  384;  Baugher  Tapley,  129  Mass.  380. 
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been  established  by  an  overwhelming  consensus  of  au- 
thorities, which  furnishes  a  sufficient  test  in  the  great 
majority  of  cases;  and  whenever  the  application  of  this 
test  still  leaves  a  doubt,  the  American  courts,  from  ob* 
vioua  motives  of  policy,  have  generally  leaned  in  favor 
of  the  mortgage.  This  criterion  is  the  continued  exist- 
ence of  a  debt  or  liability  between  the  parties,  so  that 
the  conveyance  is  in  reality  intended  as  a  security  for 
the  debt  or  indemnity  against  the  liability.  If  there  is 
an  indebtedness  or  liability  between  the  parties,  either 
a  debt  existing  prior  to  the  conveyance,  or  a  debt  aris- 
ing from  a  loan  made  at  the  time  of  the  conveyance,  or 
from  any  other  cause,  and  this  debt  is  still  left  subsist- 
ing, not  being  discharged  or  satisfied  by  the  conveyance, 
bnt  the  grantor  is  regarded  as  still  owing  and  bound  to 
pay  it  at  some  future  time,  so  that  the  payment  stipu- 
lated for  in  the  agreement  to  reconvey  is  in  reality  the 
payment  of  this  existing  debt,  then  the  whole  transac- 
tion amounts  to  a  mortgage,  whatever  language  the  par- 
ties may  have  used,  and  whatever  stipulations  they  may 
have  inserted  in  the  instruments.  On  the  contrary,  if 
no  such  relation  whatsoever  of  debtor  and  creditor  is 
left  subsisting,  then  the  transaction  is  not  a  mortgage, 
but  a  mere  sale  and  contract  of  repurchase.^    The  writ- 

'  The  practical  test  is,  whether  there  satisfied  and  eztingnished  by  the  con- 
b  a  liability,  notwithstanding  or  in-  veyance,  so  that  no  liability  remains 
dependent  of  the  conveyance  and  under  any  circumstances  against  the 
oontnct  of  reconyeyance,  which  the  grantor,  then  there  is  no  mortgage, 
gnntee  can  enforce  against  the  gran-  since  there  is  no  debt  to  be  secured 
tor.  If  a  loan  is  made  to  the  grantor  thereby.  In  such  a  case  the  sur- 
at  tbe  time  of  ezecntins  the  convey-  render  up  by  the  grantee  of  the  writ- 
nice,  end  the  continued  existence  of  ten  evidences  of  original  indebted- 
Ins  indebtedness  therefor  is  evidenced  ness,  or  his  cancellation  thereof,  wonld 
hf  tome  collateral  engagement  given  be  very  material  circumstances.  Third- 
ly the  grantor,  such  as  a  note  or  ly,  there  may  be  neither  a  present 
bond,  the  case  would  be  simple,  and  loan  nor  an  antecedent  debt,  but  the 
tiie  transaction  clearly  a  mortgage,  grantee  may  undertake  to  assume 
In  the  second  place,  if  the  conveyance  some    outstanding    liability    of    the 


X'  en  in  consideration  of  an  ante-    grantor,   or  to  pay  o£F  some    claim 
t  debt  due  trom  the  grantor,  and    against  the  grantor;  so  that  an  obliga- 
tfais  debt  yet  remains,   so  that  the    tion  to  reimburse  him  would  rest  upon 


^ntee  may  enforee  his  claim  at  some  the  grantor,  and  the  conveyance  may 

time  or  another  against  the  grantor,  be  intended  to  indemnify  the  grantee 

the  transaction  is  also  a  mortaace.  and  to  secure  the  performance  of  the 

But  if  this  aateoedent  debt  is  whouy  grantor's  future  continuing  obligation. 
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ings  may  show  on  their  face  that  the  relation  of  debtor 
and  creditor  still  continues,  and  that  its  existence  and 
consequences  are  contemplated  by  the  parties;  or  they 
may  entirely  fail  to  show  any  such  fact,  and  may  consist 
simply  of  an  absolute  conveyance  and  of  a  naked  agree- 
ment to  reconvey.  While  in  the  former  case  parol  evi- 
dence is  clearly  inadmissible  to  contradict  the  terms  of 

in  which  case  it  would  clearly  he  a  Gal.  685;    Hickox  ▼.    Lowe»  10  GSal. 

mortgage.    These  conclusions  are  fnlly  197;  [Rockwell  v.  Hamphrey,  57  Wis. 

sustained  hy  the  conrse  of  modern  da-  410;   Mannfactnrers'  Bank  v.  Rngeo, 

cision.  59  Wis.  223;  Whittemore  r,   Fisher, 

Ooiti  in  which  ihe  iranMCiion  ha$  132  Bl.  243.] 
amounted  to  a  mortgage:  French  ▼.  Cases  of  $ale  and  contract  to  repW' 
Barns,  35  Conn.  359;  Mclntier  v.  ehaee:  Williams  v.  Owen,  5  Mylne  h  C 
Shaw,  6  Allen,  83;  Pardee  v.  Treat,  303;  Aldersonv.  White,  2  DeGez  ft  J. 
18  Hun,  298;  Horn  v.  Keteltas,  46  N.  97;  Conway's  Ez'rs  ▼.  Alexander,  7 
Y.  605;  Fiedler  v.  Darrin,  50  N.  Y.  437,  Oranch,  218;  Lund  ▼.  Lund,  1  N.  H, 
441;  59Barh.  651;  Tibbav.  Morri8,44  39;  8  Am.  Dec.  29;  Macaulay  v. 
Barb.  138;  Marvin  v.  Prentice,  49  Porter,  71  N.  Y.  173;  Randall  ▼.  San- 
How.  Pr.  385;  Phillips  y.  Hulsizer,  ders,  87  N.  Y.  578;  Morrison  ▼.  Brand, 
20  K.  J.  Eq.  308;  Sweet  ▼.  Parker,  22  5  Daly,  40;  Glover  v.  Payn,  19  Wend. 
N.  J.  Eq.  453;  Harper's  Appeal,  64  Pa.  518;  Gait  y.  Jackson,  9  Ga.  151 ;  Hay- 
St.  315;  Danzeisens  Appeal,  73  Pa.  St.  nie  v.  Robertson,  58  Ala.  37;  Sluts  y. 
65;  Sweetzer's  Appeal,  71  Pa.  St.  264;  Desenberg,  28  Ohio  St  371;  Wilson  y. 
Davis  y.  Demming,  12  W.  Va.  246;  Carpenter,  62  Ind.  495;  Price  y. 
Klinck  y.  Price,  4  W.  Va.  4;  6  Am.  Karnes,  59  111.  276;  Smith  y.  Crosby. 
Rep.  268;  Clark  v.  Lyon,  46  Ga.  202;  47  Wis.  160;  Turner  v.  Kerr,  44  Mo. 
Lindsay  v.  Matthews,  17  Fla.  575;  429;  McNamara  v.  Culver,  22  Kan. 
Crewsv.  Threadgill,35Ala.  334;  Free-  661;  Farmer  v.  Grose,  42  Cal.  169; 
man  v.  Wilson,  51  Miss.  329;  Sharkey  Page  v.  Vilhao,  42  Cal.  75;  Henley  y. 
v.  Sharkey,  47  Mo.  543;  Davis  v.  Clay,  HotalinGT,  41  CaL  22.  [See  also  Mitch- 
2  Mo.  161;  Wilson  v.  Giddings,  28  ell  v.  Wellman,  80  Ala.  16;  Loans- 
Ohio  St.  554;  Cotterell  v.  Long,  20  buryv.  Norton,  59  Conn.  170;  Vincent 
Ohio,  464;  Ehert  v.  Chapman,  8  Baxt.  v.  Walker,  86  Ala.  333;  Thomas  y. 
27;  Blizzard  v.  Craigmiles,  7  Lea,  693;  Holmes  Co.,  67  Miss.  754.] 
Bennett  v.  Union  Bank,  5  Humph.  612;  Antecedent  debt.> — If  left  existing,  the 
Heath  v.  Williams,  30  Ind.  495;  conveyance  is  a  mortgage;  if  satisfied. 
Church  y.  Cole,  36  Ind.  34;  Clark  v.  it  is  not  a  mortgage:  Henry  v.  Davis, 
Finlon,  90  111.  245;  Carr  v.  Rising,  62  7  Johns.  Ch.  40;  Clark  v.  Henry,  2 
111.  14;  Hunter  y.  Hatch,  45  III.  178;  Cow.  324;  Slee  v.  Manhattan  Co.,  1 
Smith  V.  Doyle,  46  111.  451;  Dwen  v.  Paige,  48;  Holmes  v.  Grant,  8  Paige, 
Blake,  44  III.  135;  Ragan  v.  Simpson,  243;  Rice  v.  Rice,  4  Pick.  349;  Todd 
27  Wis.  355;  Yates  v.  Yates,  21  Wis.  v.  Campbell,  32  Pa.  St.  250;  Hamet  y. 
473;  Plato  V.  Roe,  14  Wis.  453;  Knowl-  Dundass,  4  Pa.  St  178;  Robinson  y. 
ton  y.  Walker,  13  Wis.  264;  White  v.  Willoughby,  65  K.  C.  520;  McKinstry 
Lucas,  46  Iowa,  319;  Scott  .v.  Me-  v.  Conly,  12  Ala.  678;  Hoopes  v.  Bailey, 
whirter,  49  Iowa,  487;  Wilson  v.  Pat-  28  Miss.  328;  Mason  v.  Moody,  26 
rick,  34  Iowa,  362;  Richardson  v.  Bar-  Miss.  184;  Ruffier  v.  Womack,  30  Tex. 
rick,  16  Iowa,  407;  Brush  v.  Peterson,  332;  Honors  v.  Hutchings,  8  Bush, 
54  Iowa,  243;  Archambau  y.  Green,  21  687;  Slowey  y.  McMurray,  27  Mo.  113^ 
Minn.  520;  Weide  v.  Gehl,  21  Minn.  116;  72  Am.  Deo.  251;  Sutphen  y. 
449;  Holton  y.  Meighen,  15  Minn.  69;  Cnshman,  35  111.  186, 197;  Gouldinff  t. 
Phoenix  y.  Gardner,  13  Minn.  430;  Banster,  9  Wis.  513.  [See  also  Per- 
Moore  y.  Wade,  8  Kan.  880;  Leahigh  due  v.  Bell,  83  Ala.  396;  Rapier  y. 
y.  White,  8  Nev.  147;  Sears  v.  Dixon,  Gulf  City  Paper  Co.,  77  Ala.  126;  Pace 
83  Cal.  826;  Polhemos  y.  Trainer,  80  y.  Bartlea,  47  N.  J.  Eq.  170.] 
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the  writings,  and  to  destroy  their  necessary  character  as 
a  mortgage,  in  the  latter  case  extrinsic  parol  evidence  is 
always  admissible  to  show  the  real  situation  of  the  par- 
ties, the  existence  of  a  debt,  their  intention  to  secure 
payment  of  that  debt,  and  the  actual  character  of  the  in« 
Btmments  as  constituting  a  mortgage.  While  each  case 
must  involve  its  own  special  facts,  the  following  circum- 
stances are  regarded  by  the  courts  as  important,  and  as 
throwing  much  light  upon  the  real  intent  and  nature 
of  the  transactions:  The  existence  of  a  collateral  agree- 
ment by  the  grantor  to  pay  money;  his  liability  to  pay 
interest;  where  a  debt  existed  antecedent  to  the  convey- 
ance, the  surrender  or  cancellation  of  the  evidences  of 
such  indebtedness,  or  the  suffering  them  to  remain  out- 
standing and  operative,  or  the  substitution  of  others  in 
their  place;  the  price  of  the  conveyance  being  inade- 
quate; the  grantor  still  left  in  possession;  an  application 
or  negotiation  for  a  loan  preceding  or  pending  the  trans- 
action.* 

§  1196.  A  Oonveyance  Absolute  on  its  Face  may  b# 
a  Mortgage.  —  Any  conveyance  of  land  absolute  on  its 
face,  without  anything  in  its  terms  to  indicate  that  it  is 
otherwise  than  an  absolute  conveyance,  and  without  any 
accompanying  written  defeasance,  contract  of  repurchase, 
or  other  agreement,  may,  in  equity,  by  means  of  extrinsic 
and  parol  evidence,  be  shown  to  be  in  reality  a  mortgage 
as  between  the  original  parties,  and  as  against  all  those 
deriving  title  from  or  under  the  grantee,  who  are  not 

'McNamar*   t.    Culver,    22    Kan.  tabliah  their  character  m  a  mortgage, 

661;  dark  ▼.  Finlon,  90  Vl.  245;  Dayia  must  be  clear,  unequivocal,  and  con- 

T.  Demming,  12  W.  Va.  246;  Smith  r,  vincing.     This  ruling  seems  to  be  in- 

Crosby,  47  Wis.  100;  Freeman  ▼.  Wil-  consistent  with  the  doctrine  that  in 

ton,  51  Miss.  329;  Price  v.  Karnes,  59  case    of   doubt   the  court  will    lean 

m  276;  Henley  v.  Hotaling,  41  CaL  strongly  in  favor  of  the  mortgage.     In 

22;  Horn  v.  Keteltas,  46  K.  T.  605;  fact,  the  tendency  of  the  recent  de« 

KHnek  ▼.  Price,  4  W.  Va.  4;  6  Am.  cisions,  in  some  of  the  states  at  leasts 

Rspi  268.      It  is    held  in   Price  v.  is  decidedly  opposed  to  any  such  doc* 

Kani«s  and  Henley  v.  Hotaling,  tuvra,  trine.     [For  the  leaning  in  favor  of  the 

tint  where  the  writings  do  not  show  mortgage,  see  Franklm  v.  Ayer,  22 

OQ  their  face  the  existing  relation  of  Fla.  654,  661;  De  Bruhl  t.  Maas»  54 

4ditor  snd  creditor,  but  appear  to  be  Tex.  464^  472.] 
•biofaite,  the  evidence,  in  order  to  ea- 
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bona  fide  purchasers  for  value  and  without  notice.  The 
principle  which  underlies  this  doctrine  is  the  fruitful 
source  of  many  other  equitable  rules;*  that  it  would  bo 
a  virtual  fraud  for  the  grantee  to  insist  upon  the  deed  as 
an  absolute  conveyance  of  the  title,  which  had  been  inten- 
tionally given  to  him,  and  which  he  had  knowingly  ac- 
cepted, merely  as  a  security,  and  therefore  in  reality  as  a 
mortgage.  The  general  doctrine  is  fully  established,  and 
certainly  prevails  in  a  great  majority  of  the  states,  that 
the  grantor  and  his  representatives  aro  always  allowed  in 
equity  to  show,  by  parol  evidence,  that  a  deed  absolute  on 
its  face  was  only  intended  to  be  a  security  for  the  payment 
of  a  debt,  and  thus  to  be  a  mortgage,  although  the  parties 
deliberately  and  knowingly  executed  the  instrument  in 
its  existing  form,  and  without  any  allegations  of  fraud, 
mistake,  or  accident  in  its  mode  of  execution.  As  in  the 
last  preceding  case,  the  sure  test  and  the  essential  requi- 
site are  the  continued  existence  of  a  debt.  If  there  is 
no  indebtedness,  the  conveyance  cannot  be  a  mortgage; 
if  there  is  a  debt  existing,  and  the  conveyance  was  in- 
tended to  secure  its  payment,  equity  will  regard  and 
treat  the  absolute  deed  as  a  mortgage.  The  presumption, 
of  course,  arises  that  the  instrument  is  what  it  purports 
on  its  face  to  be,  an  absolute  conveyance  of  tlie  land;  to 
overcome  this  presumption,  and  to  establish  its  character 
as  a  mortgage,  the  cases  all  agree  that  the  evidence  must 
be  clear,  unequivocal,  and  convincing,  for  otherwise  the 
natural  presumption  will  prevail.*    Whenever  a  deed  ab- 

^  Among  others,  of  the  familiar  doo*  Thii  narrow  view  Beema  to  have  re- 
trine  concerning  the  ipecifio  perform-  suited  from  an  erroneoos  conception 
ance  of  yerbal  contracts  for  the  sale  of  the  principle  npon  which  the  doc- 
of  land  which  have  been  part  per-  trine  rests;  the  equitable  notion  of 
formed.  The  principle,  in  its  broadest  fraud  in  the  grantee's  insisting  npon 
generfdity,  pronibits  statutes  and  legal  the  conveyance  as  absolute,  when  it 
rules  designed  to  prevent  fraud  from  was  given  and  accepted  only  as  a 
being  so  used  as  to  produce  equitable  security,  is  carried  back  to  the  inoep* 
fraud.  tion  of  the  instrument^  and  is  improp- 

*  ^Diere  are  some    decisions  which  erly  made  to  involve  the  existence  of 

limit  the  operation  of  this  doctrine,  fraud  in  the  very  exeoation  of  the 

even  in  equity,  to  cases  where  the  ab-  deed.    The  doctrine  m  stated  in  the 

solute  form  of  the  conveyance  is  the  text  is  followed  by  nearly  if  not  quite 

result  of  fraud,  mistake,  or  accident,  all  the  recent  decisions:  Maxwell  ▼• 
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folate  on  its  face  is  thus  treated  as  a  mortgage,  the  parties 
are  clothed  with  all  the  rights,  are  sabject  to  all  the  lia* 

Lady  MoantecDto,   Prae.     Ch.    526;  Dowell,  78  HI.  514;  Shays  ▼.  Norton, 

CotterdlT.  Pnrchftae,  OM.t.Talb.  61;  48  IlL  100;  Lindaner  r.  Cammings, 

Walker  ▼.  Walker,  2  Atk.  98;  Toting  57  HL  195,  200;  Wells  ▼.  Somem,  4 

▼.  Peachy,  2  Atk.  254,  257;  Joynee  ▼.  IlL   App.  297;  Bntler  t.  Bntler,  46 

Statham,  3   Atk.   388;   Spnrgeon  t.  Wis.  430;  WUeox  ▼.  Bates,  26  Wis. 

CoUier,  1  Bden,  55;  Dixon  ▼.  Parker,  465;  Znver  ▼.  Lyons,  40  lowa^  510; 

2   Yea.    8r.    219,    225;    Holmes   t.  Roberts  ▼.   McMahan,  4  G.  Greene, 

Mathews,  9  Moore  P.  a  C  413;  Bam-  34;  Weide  v.   Gehl,   21   Minn.  449; 

hart  ▼.  Graenshields,  9  Moore  P.  C.  C.  O'Neill  t.  Capelle,  62  Ma  202;  Moore 

18;  Langton  r.    Horton,  5  Bsav.  9;  ▼.   Wade,  8  Kan.   380;  Whitsett  ▼. 

Doogias  ▼.  Gnlrerwell,   3  Gifll  251;  Kershow,4GoL  419;  Pieroe  ▼.  Traver, 

PeogtiY.  DaTis,  96X7.  8.  332;  Andrews  13  Nev.  526;  Montgomery  t.  8pect» 

▼.  Hyde,  3  Cliff.  516;  Amory  ▼.  Law*  55  CaL  352;  Knhn  ▼.  Rnmpp,  46  OaL 

rence,  3  CHifL  523;  Villa  v.  Rodriguez  299;  Raynor  t.  Lyons,  37  Cal.  452; 

12  Wall.  323;  Morgan's  Assignees  ▼.  Vanoe  v.  Lincoln,  38  GaL  586;  Pierce 

Shi]ui,15  WaU.  105;Rn8seUT.  Sonth-  ▼.  Robinson,  13  GaL   116.    [See  also 

srd,  12  How.  139;  Babcock  ▼.  Wyman,  Coylev.  DaTi%  116  U.  8.   109;  Gad* 

19  How.  289;  Stinchfield  t.  Milliken,  man  ▼.  Peter,  118  U.  8.  73;  Satter- 

71  Me.  567;  Wing  ▼.  Cooper,  37  Vt  field  v.  Malone,  35  Fed.  Rep.   445; 

169;  Campbell  v.  Dearborn,  109  Mass.  Randall  ▼.   Sanders,  87  N.   Y.  578; 

130;   12  Am.    Rep.   671;    French  ▼•  Knapp  ▼.  Bailey,  79  Me.  201;   Cnllen 

Boms,  35  Conn.  359;  Odell  t.  Mon-  ▼.  Carey,  146  Mass.  50;  CakcT.  Shull, 

tnm,  68  N.  Y.  499;  Morris  r.  Bad-  45  N.  J.  Eq.  208;  Gaines  r,  Brooker- 

loDff,  78  N.  Y.  543,  552;  Carr  ▼.  Carr,  hofi^  136  Pa.  St  175;  Fisher  ▼.  With- 

S2  N.  T.  251;  Horn  v.  Keteltas,  46  am,   132   Pa.    St   488;    Bdwards  ▼. 

N.  Y.  605;  Brown  ▼.  aifford,  7  Lans.  Wall,  79  Va.  321;  Vangilder  ▼.  Hoff- 


46:  Marrin  ▼.  Prentice,  49  How.  Pr 
385;  Bndd  t.  Van  Orden,  33  N.  J.  Eq 
143;  Jodge  t.  Reese,  24  N.  J.  Eq.  387 
Kline  r.  McGnckin,  24  N.  J.  Eq.  411 
Sweet  T.  Parker,  22  N.  J.  Eq.  453 
Cnoe  ▼.  Decamp,  21  N.  J.  Eq.  414 
Daoseisen's  Appeal,  73  Pa.  St  65 
Sveetser*s  Appeal,  71  Pa.  St  264 
Fesder's  Appeal,  75  Pa.  St  483 
Plomer  ▼.  Gnthrie,  76  Pa.  St   441, 


man,  22  W.  Va.  1;  Waters  ▼.  Crabtree, 
105  N.  G.  394;  Hodge  ▼.  Weeks,  31 
8.  G.  276;  Pope  ▼.  Marshall.  78  Ga. 
635;  Franklin  V.  Ayer,  22  Fla.  654; 
Harman  t.  May,  40  Ark.  146;  Cal- 
houn T.  Lnmpkin,  60  Tex.  188;  Seiler 
v.  Northern  Bank,  86  Ey.  128;  Mc- 
Millan ▼•  Bissell,  63  Mich.  66;  Rogers 
▼.  BMch,  115  Ind.  413;  Helen  y.  Boyd, 
124  m.  370;  Swift  ▼.  Lamber  Co.,  71 


455;  Odenbaii|;h  ▼.  Bradford,  67  Pa.  Wis.  482;  Sloan  ▼.  Becker,  34  Minn. 

Stw  96;  McGimty  ▼.  McGinity,  63  Pa.  491;    Eosminger    ▼.    Ensminger,    75 

St  38,  45;  Bangher  v.  Merryman,  32  Iowa,  89;  9  Am.  St  Rep.  462;  Har- 

Md.  185;  SnaT^y  v.  Pickle,  29  Gratt.  gadine    T.   Henderson,  97    Mo.   375; 

27;  Gnlley  ▼.  Macy,  84  N.   C.   434;  Winston  t.  Barnell,  44  Kan.  367;  21 

Carter  ▼.  Hallahan,  61  Ga.  314;  Phil-  Am.  St  Rep.  289;  Armor  t.  Spalding, 

lips  ▼.  Cioft  42  Ala.   477;  Klein  t.  14  CoL   302;  Stephens  v.   Alien,   11 

UcNamara,  54  Miss.  90:  littlewort  v.  Or.    188;    Hnsheon    ▼.  Hnsheon,    71 

DaTia,  50  Miss.  403:  Nichols  ▼.  Cabe,  CaL  412.] 

3  Head,  92;  Barnard  ▼.  Jennison,  27  It  is  held,  however,  that  the  deed 

Mich.  230;   Emerson  ▼.   Atwater,   7  conveys  the  legal  title  to  the  grantee 

Mich.  12;  Smith  ▼.  Brand,   64  Ind.  therein:  Hnghes  v.  Davis,  AOCkl  117; 

427;  Graham  t.  Graham,  55  Ind.  23;  Espinosa   v.    Gregory,    40    Cal.    5S; 

Botcher  v.  Stoltz,  60  Ind.  170  (actual  [Groves  v.  WUliams,  69  Ga.  614;  but 

fiaod);  Wright  t.  Gay,  101  HL  233;  see  eon^m,  Healy  v.  O'Brien,  66  Cal. 

Bartling  v.   Brasnhn,    102    HL    441;  519;  Raynor  v.  Drew,  72  CaL    307; 

Hsocock  V.  Harper,  86  HL  445;  Klook  Booth  v.  Hoskins,  75  CaL  271;  Hall  v. 

▼.   Walter,    70   HL    416;   Smith  v,  Amott  80  CaL  348;]  and  therefore  the 

Creasr,   71    HL    185;    Rnckman   v.  right  of  redemption  is  cut  off  by  a 

Alwood,  71  HL    155;  Magnnason  v.  conveyance  from    the    mntee   to  a 

Johnson,  73  HL  156;  Wilson  v.  Mo-  6ona/cJ«  par  chaser  for  vuos  and  with- 

SEO.  JUB.  — 115 
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bilitieSy  and  are  entitled  to  all  the  remedies  of  ordinary 
mortgagors  and  mortgagees.  The  grantee  may  maintain 
an  action  for  the  foreclosura  of  the  grantor's  equity  of  re- 
demption; the  grantor  may  maintain  an  action  to  redeem 
and  to  compel  a  reconveyance  upon  his  payment  of  the 
debt  secured.  If  the  grantee  goes  into  possession,  he  is 
in  reality  a  mortgagee  in  possession,  and  as  such  is  liable 
to  account  for  the  rents  and  profits.^ 

§  1197.  Mortgages  to  Secure  Future  Advances. — 
Whatever  disinclination  may  at  any  time  have  been  felt 
by  courts  to  sustain  this  kind  of  security,  it  is  now  well 
settled  that  mortgages  given  in  good  faith  to  secure  future 
advances,  either  in  addition  to  or  without  a  present  in- 
debtedness, are  valid  and  binding  between  the  parties. 
When  no  claims  of  subsequent  encumbrancers  or  pur- 
chasers have  intervened,  there  is  no  longer  any  doubt 
that  the  mortgagee  can  enforce  the  security  for  all  the 
sums  which  he  has  advanced  to  the  mortgagor,  under  the 
mortgage  and  within  its  scope,  both  when  such  advances 
were  optional  on  his  part,  and  when  he  was  bound  to 
make  them  by  some  collateral  agreement  with  the  mort- 
gagor. If  the  advances  were  actually  made  within  the 
scope  of  the  mortgage,  the  fact  that  they  were  originally 
optional  or  obligatory  would  be  wholly  immaterial  be- 
tween the  parties  themselves.*    The  fact  that  the  mort- 

oat  notice, — he  holds  the  Iftnd  free  grantee^  A,  and  the  original  Tcndee: 
from  the  equity:  Brophy  Min.  Co.  ▼.  Carr  ▼.  Carr,  52  N.  T.  251;  Smith  ▼. 
Brophy  and  Dale  Min.  Co.,  16  Nev.  Cremer,  71  HL  185.  [See  alao  Mo- 
ld; [we  alao  Panoake  ▼.  Canffman,  Pherson  v.  Hayward,  81  Me.  329;  but 
114  Pa.  St  118;  Frink  ▼.  Adama,  36  eee  Moseley  t.  Moseley,  86  Ala.  289.] 
N.  J.  Bq.  4850  ^^  ^®  ^S^^^  «^^  ^^'  ^  ^^  ^>*  ^^^  heXd^  however,  that  hia 
tinnes  againat  a  purchaser  from  the  liability  to  aoooant  ander  theae  oir- 
srantee  with  notioe:  Graham  ▼.  Gra*  oamatanoea  ia  not  ao  stringent  and  ae- 
ham,  55  Ind.  23.  Tere  aa  that  of  the  ordinar/biortgagee 
The  dootrine  of  the  text  ia  applied  in  poeaeaaion:  See  Barnard  ▼.  Jenniaon, 
nnder  every  variety  of  oironmstanoes  27  Mich.  230;  [De  Caara  ▼.  OrelUi  80 
where  the  eaaential  fact  ezista.    If  CaL  132.] 

the  vendee  in  a  oontract  for  the  aale  'Gordon  v.  Graham,  2 Eq.  Gas.  Abr. 
of  land  aasigna  the  oontract  to  A,  aa  598,  pL  16;  7  Vin.  Abr.  52,  dL  3;  Shaw 
aecnrity  for  a  debt  which  he  owea  to  v.  Neale,  20  Beav.  157;  6  H.  L.  Oaa. 
A,  and  thia  aaaiffnee  afterwards  fnlfilla  581,  608;  Hopkinson  v.  Rolt,  9  M.  JL 
the  contraot,  and  receives  an  absolute  Caa.  514;  Siinn  ▼.  City  of  London 
deed  of  the  land  from  the  vendor,  anch  Brewing  Ca ,  L.  R.  8  £iq.  155;  Men- 
deed  ia  atill  a  mortgage  aa  between  the  siea  T.  laghtfoot,  L.  R.  11  Eq.  459; 
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gage  is  given  to  secure  future  advances  need  not  appear 
on  the  face  of  the  instrument  Itself.  If  it  purports  to  se- 
cure the  payment  of  a  specified  amount,  the  mortgage 
need  not  express  the  intention  or  agreement  of  the  parties 
that  this  amount  of  indebtedness  is  to  be  made  up  wholly 
or  in  part  by  future  advances;  the  agreement  to  that  effect 
may  be  entirely  verbal.^    More  defiiniteness  and  certainty, 

Toang  ▼.  Toang,  L.  B.  3  Eq.  801;  Eeyei  ▼.  Bamp,  59  Vt  391.]  In  New 
€Uiifaer  ▼.  Forbes,  L.  B.  7  Ch.  109;  Hampshir*  mioh  mortgages  appear  to 
ShiiFUv.  Caig,  7  Oranch,  34;  United  be  prohibited  by  statute,  although  vtiX- 
States  ▼.  Hooe,  3  Granch,  73;  Sch^nl-  id  so  far  as  given  to  secure  a  present 
enburg  ▼.  Martin,  1  McCrary,  348;  indebtedness:  See  Johnson  v.  Rich* 
Lawrence  t.  Tucker,  23  How.  14;  ardson,  38  N.  H.  353;  New  Hamp- 
Kansu  Valley  Bank  ▼.  Rowell,  2  Dill,  shire  Bank  T.  Willard,  10  N.  H.  210; 
371;  Miller  ▼.  Whittier,  36  Me.  677;  Leeds  r.  Cameron,  8  Sum.  488.  For 
McDaniela  ▼.  Colvin,  16  Vt.  300;  42  a  full  discussion  of  the  questions  aris- 
Am.  Dec.  512;  Seymour  ▼.  Darrow,  31  ing  from  these  mortgages,  see  1  Jones 
Vi  122;  Goddard  ▼.  Sawyer,  9  Allen,  on  Mortgages,  sees.  364-378. 
78;  Jodynv.  Wyman,  5  Allen,  62;  Bos-  ^  Griffin  ▼.  New  Jersey  Oil  Co.,  11 
veil  ▼.  Goodwin,  31  Conn.  74;  81  Am.  N.  J.  Eq.  49;  Bell  t.  Fleming's  Ez'rs, 
Dec.  169;  Pettibone  v.  Griawold,  4  12N.  J.  £q.l3;CraigY.Tappin,  2Sand. 
Conn.  158;  10  Am.  Dec.  106;  Hubbard  Ch.  78;  Hall  ▼.  Cronse,  13  Hun,  657; 
▼.  SaTsge,  8  Conn.  215;  Ackerman  v.  Bank  of  Utica  v.  Finch,  3  Barb.  Ch. 
Hunsicker,  85  N.  Y.  43;  39  Am.  Rep.  293;  Foster  v.  Reynoldi,  38  Ma  553; 
621;  Baboock  v.  Bridge,  29  Barb.  427;  Forsyth  ▼.  Freer,  62  Ala.  443;  Hen- 
Msmy  T.  Barney,  34  Barb.  ^36:  Lan-  driz  ▼.  Gore,  8  Or.  406.  While  the 
■ag  ▼•  Woodworth,  I  Sand.  Ch.  43;  mle  of  the  text  is  operative  between 
Barry  ▼.  Merchants'  Ezuh.  Co.,  1  Sand,  the  parties,  more  demiiteness  and  cer- 
Ol  2S0;  Goodhue  r.  Berrien,  2  Sand,  tainty  in  the  mortgage  are  needed,  so 
Ch.  630;  Holt  v.  Creamer,  34  N.  J.  Eq.  that  it  may  operate  by  recording  as  a 
iSl;  Famnm  ▼.  Burnett,  21  N.  J.  Eq.  constmctiTe  notice  to  subsequent  pnr- 
87;  Taylor  ▼.Cornelius,  60  Pa.  St.  18/;  ohasers  and  encumbrancers  of  the 
Moroney's  Appeal,  24  Pa.  St  872;  rights  of  the  mortgagee.  Thus  a  sub- 
Bank  of  Commerce's  Appeal,  44  Pa.  sequent  verbal  agreement  that  subse- 
St.  423;  Brooks  ▼.  Lester,  36  Md.  65;  quent  advances  should  be  covered  by 
Wilson  V.  Russell,  13  Md.  494;  71  the  mortgage  is  inoperative:  Johnson 
Am.  Dea  645;  Alexandria  Sav.  Inst.  v.  Anderson,  30  Ark.  745;  and  where 
V.  Thomas,  29  Gratt.  483;  McCarty  v.  the  mortgage  specified  the  time  within 
Chalfanti  14  W.  Va.  531;  Moore  v.  which  the  future  advances  should  be 
Ragland^  74  N.  C.  343;  Allen  v.  La-  made,  advances  made  after  that  time 
throp,  "ICGa.  133;  Forsyth  v.  Freer,  62  were  held  not  to  be  secured  by  it: 
Ala  443;  Meeker  v.  Clinton  etc.  £.  MUler  v.  Whittier,  36  Me.  577.  A 
K,  2  La  Ann.  971;  Klein  v.  Glass,  53  mortgage,  to  be  operative  against  snb* 
Tex.  37;  Brewster  v.  Clamfit,  33  Ark.  sequent  purchasers  or  encumbrancers, 
72;  Kramer  v.  Farmers'  etc  Bank,  15  should  certainly  specify  the  total  or 
Ohio,  253;  Michigan  Ins.  Co.  v.  Brown,  maximum  amount  of  the  indebtedness 
11  Mich.  265;  Ladua  v.  Detroit  etc.  R.  it  is  intended  to  secure:  Youngs  v. 
K,  13  Mich.  380;  87  Am.  Dec  759;  Wilson,  24  Barb.  510;  and  it  may  well 
Brackett  v.  Sears,  15  Mich.  244;  Fos-  be  doubted  whether  any  mortgage 
ter  V.  Reynolds,  38  Mo.  553^  Hendrix  which  simply  purports  on  its  face  to 
▼.  Gore,  8  Or.  406;  Tnlly  v.  Harloe,  be  given  for  a  single  specified  sum, 
35  CaL  302;  95  Am.  Dec  102.  [See  described  as  an  absolute  debt»  can  be 
alto  Jones  V.  Guaranty  Co.,  101  U.  S.  a  valid  security  for  future  advances  as 
<^;  Simons  v.  First  Nat.  Bank,  93  N.  against  subsequent  claimants  who  are 
Y.  269;  Evans  v.  Langhton,  69  Wis.  only  affected  by  the  oonstrnctive  no- 
138;  Madigan  v.  Mead,  31  Minn.  94;  tice  created  by  its  record:  North  v. 
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however,  are  necessary  to  render  the  mortgage  operative 
against  subsequent  purchasers  and  encumbrancers. 

§  1198.  The  Same.  As  against  Subsequent  Encumbraa- 
cers  or  Purchasen.  —  As  such  a  mortgage  is  a  valid  se- 
curity between  the  parties,  it  is  plainly  an  equally  valid 
and  effective  security,  and  gives  the  holder  thereof  a  prior 
lien,  against  subsequent  purchasers  and  encumbrancers, 
for  all  advances  made  before  the  execution  of  the  subse- 
quent conveyances  or  mortgages  by  the  mortgagor,  or  the 
docketing  of  the  subsequent  judgments  against  him.  The 
only  real  question  to  be  considered  relates  to  the  validity 
of  the  mortgage  as  a  security  for  advances  made  afUr  the 
execution  or  recording  of  a  subsequent  mortgage  by,  or 
the  docketing  of  a  subsequent  judgment  against,  the 
mortgagor;  and  in  answering  this  question,  there  is,  to 
some  extent,  a  direct  conflict  of  opinion  among  the  Ameri- 
can decisions.  It  may  be  regarded  as  established  that 
where  a  mortgage  has  been  given  to  secure  future  advances, 
and  advances  are  made  in  pursuance  thereof  after  the 
execution  or  recording  of  a  subsequent  mortgage  or  the 
docketing  of  a  subsequent  judgment,  but  without  any 
notice  to  the  mortgagee  of  such  subsequent  encumbrance, 
upon  the  general  principles  of  equity,  independently  of 
the  recording  acts,  the  subsequent  encumbrancer  can  claim 
no  preference  for  his  own  security;  in  other  words,  the 
first  mortgage  remains  prior  in  effect,  as  it  is  prior  in 
time.* 

Belden,  13  Conn.  S76;  35  Am.  Deo.  liability  to  be  inonrred  vnder  it  it  ex- 
83.  This  case  lays  down  a  rale  whioh  pressly  limited.  See  also  Simona  v. 
■eemB  to  be  loand,  that  to  render  a  rirst  Nat.  Bank,  93  N.  T.  269.  j 
mortgage  for  future  advances  valid  as  ^  In  the  very  recent  ease  of  Acker- 
against  creditors,  eta,  of  the  mort-  man  t.  Hnnsicker,  85  N.  Y.  43,  47^ 
gagor,  the  real  nature  of  the  transac-  39  Am.  Rep.  621,  Andrews,  J.,  dearly 
tion,  so  far  as  can  be  disclosed,  must  shows  the  correctness  of  this  concln- 
appear  on  the  record  with  reasonable  sion,  upon  principle^  as  follo\rs:  "  It  iB 
certainty,  or  at  least  the  record  must  equally  clear  that  to  prefer  an  inter- 
point  out  a  track  to  ascertain  it:  See  Tenins  encumbrance  over  the  claim  of 
1  Jones  on  Mortgages,  sees.  374,  375;  the  pUiotiff  would  violate  the  under- 
[ Bullock  V.  Battenhousen,  108  HI,  standing  of  the  parties  to  the  mort- 
28.  It  is  held,  however,  in  Tapia  v.  gage  at  the  time  it  was  executed;  for 
Demartini,  77  Cal.  383,  386,  11  Am.  the  plain  intention  was,  that  the  in- 
St  Rep.  288,  that  this  is  not  neces-  terest  of  the  mortgagor  in  the  land, 
sary  to  its  validity,  if  the  amount  of  as  it  existed  when  the  mortgage  was 
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§  1199.   The  Same.  As  Affected  by  the  Recording  Acts. 

—  The  general  doctrine  being  thus  established  that  the 
mortgage  constitutes  a  prior  lien  for  all  advances  made 
in  pursuance  thereof  before  notice  of  a  subsequent  en- 
cumbrance or  conveyance,  the  effect  of  the  recording 
acts  remains  to  be  considered.  It  is  at  this  point  that 
the  diversity  of  opinion  among  the  American  courts  has 
ohiefly  arisen.  The  following  conclusions  seem  to  be  in 
harmony  with  established  principles,  and  to  be  sustained 
by  the  weight  of  authority;  and  they  may  be  regarded,  I 
think,  as  furnishing  the  prevailing  rule:  When  a  mort- 

giToi,  should  Im  bonnd  a«  aecarity  for  first  mortgagee  ia  not  entitled  to  ])ri- 
all  Uabilitiee  which  the  plaintiff  might  ority  of  hen  for  the  advmnoet  which 
incbr  as  indorser  npon  the  faitii  of  the  he  made  after  receiving  notice  of  the 
moiifp^^e.  It  woald  have  been  a  clear  second  mortgage.  Lord  Cranworth 
brsadi  of  gpod  faith  on  the  part  of  the  dissented,  and  maintained  the  correct- 
mortgagor  if  he  had,  without  notioe  to  ness  of  Lord  Chancellor  Cowper's 
the  mortgagee,  Toluntarily  encumbered  entire  ruling.  The  whole  court,  how- 
the  land  by  liens  haTing  priority  of  oyer,  distinctly  recognized  and  affirmed 
the  mortgage,  and  then  applied  to  the  the  doctrine  as  stated  in  the  text, 
tlamtiff  for  and  procured  further  in-  that  the  first  mortf(agee  retains  a 
dorsementau"  Furthermore,  it  is  a  prior  lien  for  all  adTances  made  after 
well-settled  doctrine  of  equity  that  an  the  second  mortgage,  but  without  no- 
eBeestonfO^reemcii^  to  chai^  a  specified  tice  tiiereof.  fu>  the  same  effect  are 
parcel  oi  land  with  a  lien  does  create  an  the  cases  London  etc.  Banking  Co.  t. 
equitable  lien  on  such  land,  which  will  Ratcliffe,  6  App.  Cas.  (H.  L.)  722,  and 
be  enforced  not  only  against  the  par-  Bradford  Banking  Co.  t.  Brigjn,  12 
tin,  but  also  against  all  persons  who  App.  Cas.  (H.  L.)  29,  reversing  31  Ch. 
acqoiresubseqnent  interest  in  the  land  Biv.  19,  and  restoring  29  &l  Dir. 
vjith  notice  of  the  agreement;  and  the  149.]  The  leading  case  in  this  coun- 
effects  of  the  constructiTO  notice  by  try  is  Shirras  t.  Caiff,  7  Cranch,  34, 
recording  are  generally  as  broad  as  which  was  decided,  like  these  Rnglish 
thoae  of  actual  notice.  The  general  cases,  npon  the  general  principles  of 
doctrine  of  the  text  is  fully  sustained  equity,  without  reference  to  the  re- 
bj  authority.  In  Gordon  ▼.  Graham,  oording  statutes.  The  mortgagees  had 
2  Eq.  Abr.  Gas.  598,  pL  16,  7  Vin.  made  advances  after  a  conveyance  of 
Abr.  62;  pL  3,  Lord  Chancellor  Cow-  the  land  to  the  defendants,  but  with- 
per  is  reported  to  have  held  that  in  out  notice  of  such  conveyance.  The 
inch  a  mortgage,  the  first  mortgagee  supreme  court  held  that  the  mortgage 
bad  a  prior  Uen,  not  only  for  the  ad-  created  a  valid  lien  upon  the  Und 
vanees  made  before  the  execution  of  a  against  the  defendants  as  a  security 
second  mortgage,  but  also  for  the  fur-  for  such  advances.  Chief  Justice 
ther  advances  which  he  made  qfter  Marshall  said  that  the  mortgage  was 
recdmng  notice  qf  tueh  9ceond  moirtgagt,  security  for  *'  the  payment  of  debts 
Ths  correctness  of  this  latter  ruling  still  remaining  due  to  them,  which 
▼•s  doubted,  although  the  question  were  either  due  at  tbe  date  of  the 
WIS  not  definitely  decided,  in  Shaw  v.  mortgage  or  were  afterwards  con- 
Keals,20  Beav.  157;  6  H.  L.  Cas.  581,  tracted  upon  its  faith,  either  by  ad- 
608.  In  Hopkinson  v.  Rolt,  9  H.  L.  vanees  actually  made  or  incurred 
Ou.  514,  25  Beav.  461,  the  house  of  |>r*or  to  the  rtedpt  qf  aetucU  notke  of 
lord%  bv  a  majority  decision  (Lords  the  subsequent  title  of  the  defend- 
Ckmpbeu  and  Chelmsford),  overruled  ants."  See  also  the  oases  oited  aiUe^ 
Oordon  v.  Giaham,  and  held  that  the  under  f  1197. 
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gage  to  secure  future  advances  reasonably  states  the  pur- 
poses for  which  it  is  given,  its  record  is  a  constructive 
notice  to  subsequent  purchasers  and  encumbrancers;  they 
are  thereby  put  upon  an  inquiry  to  ascertain  what  ad* 
vances  or  liabilities  have  been  made  or  incurred.  The 
record  of  a  subsequent  mortgage  or  conveyancOi  or  the 
docketing  of  a  subsequent  judgment,  is  not  a  con- 
structive notice  of  its  existence  to  such  prior  mortgagee. 
The  prior  mortgage,  therefore,  duly  recorded,  has  a  pref- 
erence over  subsequent  recorded  mortgages  or  convey- 
ances, or  subsequent  docketed  judgments,  not  only  for 
advances  previously  made,  but  also  for  advances  made 
after  their  recording  or  docketing  without  notice  thereof. 
As  the  record  of  the  second  encumbrance  does  not  operate 
as  a  constructive  notice,  it  requires  an  actual  notice  to 
cut  off  the  lien  of  the  prior  mortgage;  and  the  subsequeut 
encumbrancer  may,  by  giving  actual  notice,  at  any  time 
prevent  further  advances  from  being  made  to  his  own 
prejudice.^    There  is  a  group  of  decisions  which  adopt  a 

^The    oonrts  which    adopted    this  Cal.  383;  11  Am.  St.  Rep.  288;  WU- 

mle  apply  it  alike,  whether  the  ad-  liamt  ▼.  Gilbert,   87  N.  J.   £q.  86; 

▼ances  were  optional  or  obligatory:  Sayre  t.  Hewes,   32  N.  J.  Eq.  652; 

Ackerman  ▼.  Hnnsicker,  85  N.  Y.  43;  Simons  ▼.  First  Nat  Bank,  93  N.  Y. 

59  Ajn.  Rep.  621  (overruling  the  con-  269.]    It  is  generally  held  to  be  ne- 

trary  dicta  in  Brinkerhoff  v.  Manrin,  cessary,  however,  in  the  states  where 

5  Johns.  Ch.  320;  Lansing  y.  Wood-  this  rale  prevails,  that  the  purpose  to 
worth,  1  Sand.  Ch.  43;  Barry  v.  secure  fntnre  advances  should  be  suf- 
Merch.  Exoh.  Co.,  1  Sand.  Ch.  280;  ficiently  stoted  on  the  face  of  the  first 
and  Goodhue  v.  Berrien,  2  Sand.  Ch.  mortgage,  so  that  it  may  put  sabse- 
630);  Truscott  v.  King,  6  Barb.  346;  quent    encumbrancers    upon    an    in- 

6  N.  Y.  147;  Robinson  v.  Williams,  quiry.      If  the  trae  purpose  is  not 

22  N.  Y.  380;  Crane  v.  Demins,  7  stated  at  all,  or  if  stated  in  a  too  in- 
Conn.  387;  Rowan  v.  Sharps'  Kifle  definite  manner,  the  advances  will 
Mfg.  Co.,  29  Conn.  282;  Ward  v.  not  be  secured  against  a  subsequent 
Cooke,  17  N.  J.  Eq.  93;  Farunm  v.  encumbrancer  or  purchaser:  Babcock 
Burnett,  21  N.  J.  £q.  87;  Wilson  v.  v.  Bridge,  29  Barb.  427;  Youngs  v. 
Russell,  13  Md.  494;  71  Am.  Dec  WiUon,  24  Barb.  510;  North  v.  BeU 
645;  MoDaniels  v.  Colvin,  16  Vt.  300;  den,  13  Conn.  376;  35  Am.  Dec.  83; 
42  Am.  Dee.  512;  Brinkmeyer  v.  Hel-  Pettibone  v.  Griswold,  4  Conn.  158; 
bling,  57  Ind.  435;  Brinkmeyer  v.  10  Am.  Rep.  106.  [See,  however^ 
Browneller,  55  Ind.  487;  Lovelace  v.  Tapia  v.  Demartini,  77  Cal.  383;  11 
Webb,  62  Ala.  271;  Witczinski  v.  Am.  St.  Rep.  288.]  The  decision  in 
Everman,  51  Miss.  841;  Nelson's  Craig  v.  Tappin,  2  Sand.  Ch.  78,  can 
Heirs  v.  Boyce,  7  J.  J.  Marsh.  401;  only  be  sustamed  on  the  ground  that 

23  Am.  Dea  411;  Bnrdett  v.  Clay,  8  the  mortgasee  had  received  aetuat 
B.  Mon.  287;  Collins  v.  Carlisle,  13  notice  of  the  second  encumbranoe; 
nL  254;  Shirras  v.  Caig,  7  Cranch,  otherwise  it  is  directly  overruled  h/ 
84;  United  States  v.  Hooe,  3  Cranch,  Ackerman  v.  Hunsicker,  «iipra. 

78.    [See  also  Tapia  v.  Demartini,  77 
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different  view,  an  opposite  conclasion.    They  seem  to  re- 
gard the  lien  for  securing  future  advances  as  only  aris- 
ing^ or  at  all  events  as  only  perfected  so  as  to  be  available, 
at  and  from  the  time  when  the  advance  is  actually  made. 
An  advance,  therefore,  although  in  pursuance  of  a  prior 
mortgage  duly  recorded,  if  made  after  the  record  of  a 
subsequent  mortgage  or   conveyance,  or  the  docketing 
of  a  subsequent  judgment,  is  affected  with  constructive 
notice  of  such  subsequent  encumbrance  or  conveyance, 
and   its  lien  is  consequently  postponed  to  that  of  the 
second  record.     By  this  rule,  a  mortgage  to  secure  future 
advances  secures   a  preference  only  for  those  advances 
actually  made  before  the  record  of  a  subsequent  encum- 
brance or  conveyance;  it  loses  its  precedence  for  all  ad- 
vances made  after  such  record.^    The  lien  of  the  prior 
mortgage  will,  of  course,  prevail  against  all  subsequent 
purchasers  or  encumbrancers  whose  rights  do  not  attach 
until  after  the  advances  are  made,  and  against  all  who 
are  not  bona  fide  purchasers  for  value  without  notice.*    A 
distinction  has  been  made,  in  some  of  the  cases,  between 
(fptum/al  and  obligatory  advances.     Where  tbe  advance  is 
optional  with  the  mortgagee,  it  has  been  said  that  the 

>Tbe  fandamental  error  of  this  Woodworth,  1  Sand.  Oh.  48;  Barry 
view,  in  my  opinion^  conaists  in  ita  t.  March.  Szoh.  Co.,  1  Sand.  Ch.  2280; 
miitaken  conception  of  the  nature  of  Goodhne  t.  Berrien,  2  Sand.  Ch.  630; 
u  equitable  lien,  in  regarding  the  lien  Craig  ▼.  Tappin,  2  Sand.  Ch.  78  (theee 
uanstng  at  and  from  the  act  qf  making  oaaea,  ao  f ar  as  they  tapport  the  rule, 
tie  advance,  instead  of  from  the  pre-  have  beeo  expressly  overruled  by  the 
vioos  iXKntorff  agreemeni  by  which  latest  New  York  decision);  Griffin  v. 
the  land  was  bound  as  security  for  the  N.  Y.  Oil  Co.,  11  N.  J.  Bo.  49;  Bell 
fatore  advances:  See  poti,  chapter  on  v.  Fleming's  Ez'rs,  12  N.  J.  Ec^.  19 
liens.  This  rule  has  been  adopted  in  (these  two  cases  seem  to  be  entirely 
the  following  cases:  Alexandria  Sav.  inconsistent  with  the  later  decision  in 
Inst  V.  Thomas,  29  Gratt  483;  Bank  Ward  v.  Cooke,  cited  in  the  last  pro- 
of Montgomery  County's  Appeal,  36  ceding  note).  The  question  is  also  dis* 
Pa.  St  170;  Ter-Hoven  v.  JBLems,  2  cusaed,  but  not  decided,  in  Boswell  v. 
I^L  St  96;  Ladue  V.Detroit  eta  R.R.,  Goodwin,  31  Conn.  74;  81  Am.  Dec. 
13  Mich.  380;  87  Am.  Dec  769  (the  169. 

opinion  of  Chriatiancy,  J.,  ffivee  the        '  McCarty  v.  Chalfant,  14  W.  Va. 

tblflst   presentation    of     this    rule);  631;  Schulse  t.  Bolting,  8  Biss.  174 

Spsdsr  V.  Lawler,  17  Ohio,  371;  49  (good  against   an  assignee  in  bank- 

AoL  Dec  463;  Meeker  v.  Clinton  etc  ruptcy);  Famum  t.  Burnett,  21  N.  J. 

R-  R.,  2La.  Ann.  971  (this  decision  is  £q.  87;  Lovelace  t.  Webb,  62  Ala. 

Wed  entirely  on  the  necnliar  provis-  271;  Kramer  t.  Farmers'  etc  Bank,  16 

ioQs  of  the  code);  Brinkerhoff  v.  Mar*  Ohio,  253;  Barry  v.  Merchants'  Bxoh. 

^  6  Johns.   Ch.   820;   Lansing  v.  Co.,  1  Sand.  Ch.  280k 
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lien  thereof  does  not  attach  until  it  is  actually  made;  and 
consequently  such  an  advance  made  after  notice  of  a 
second  encumbrance  loses  its  preference.  Here,  again, 
the  decisions  are  not  uniform;  some  require  an  actual 
notice  in  order  to  cut  off  the  lien  even  of  an  optional  ad- 
vance; with  others  the  recording  gives  a  constructive 
notice  which  is  sufiScieut.^  Finally,  there  are  decisions 
by  most  able  courts  which  give  the  prior  mortgage  to 
secure  future  advances  an  absolute  preference;  which 
maintain  the  mortgagee's  supremacy,  and  preserve  the 
lieu  of  his  mortgage  against  intervening  subsequent  en- 
cumbrances, even  for  advances  made  after  receiving 
actual  notice  of  such  encumbrances.*    This  conclusion 

^  Heiatse  t.  Bentley,  34  N.  J.  Eq.  In  Wltczinski  t.  Everman,  61  Mias. 
562  (first  mortgagee  having  knowledge  841,  it  waa  held,  after  a  rery  able  and 
of  a  second  encambrance);  and  see  fnll  discossion,  that  where  such  a 
Ward  V.  Cooke,  17  N.  J.  Eq.  93;  Rip-  mortgage  expresses  on  its  faoe  the 
ley  T.  Harris,  3  Biss.  199  (actual  no-  nature  and  purposes  of  the  security, 
tice);  Boswell  V.  Goodwin,  31  Cono.  74;  and  the  extent  to  which  the  ad^anoea 
81  Am.  I>eo.  169  (actual  notice);  Frye  may  be  made,  so  that  the  record  of  it 
y.  Bank  of  Xllinois,  11  HI.  367  (actual  would  put  parties  upon  an  inquiry 
notice);  Bank  of  Montgomery  Co.'t  and  enable  them  by  the  use  of  ordi- 
Appeal,  36  Pa.  St.  170:  MeClure  ▼.  nary  diligence  to  ascertain  the  mate- 
Roman,  62  Pa.  St.  458;  Parker  t.  rial  facts,  its  lien  will  prevail  against 
Jacoby,  3  Grant  Gas.  300  (in  these  subsequent  purchasers  or  encum- 
three  Pennsylvania  cases,  construct-  brancers  for  advances  made  in  pnraa- 
ive  notice  by  recording  is  held  to  be  ance  of  its  terms  by  the  mortgagee 
sufficient).  Notwithstanding  the  abil-  (^fter  he  had  receivea  actual  notioe  of 
ity  of  the  courts  which  maintain  this  such  purchase  or  encumbrance,  as  weU 
view,  it  seems  to  me  very  difficult  to  as  for  those  made  before  any  notioe. 
perceive  on  what  equitable  principle  No  distinction  was  drawn  between 
concerning  priorities  the  rights  of  the  advances  optional  and  those  obliga- 
second  encumbrancer  can  at  aU  de-  tory.  In  Brinkmeyer  v.  Helblin^,  67 
pend  upon  the  fact  of  the  advances  Ind.  436,  where  a  mortgage  was  g^ven 
being  either  optional  or  obligatory,  to  indemnify  the  mortgagee  against 
The  equities  of  the  second  encum-  his  future  indorsements  which  he  had 
brancer  must  arise  from  hia  own  posi-  agreed  to  make  up  to  a  certain  amount, 
tion,  his  own  relations  with  the  sub-  it  was  held  that  his  indorsements  when 
ject-matter  and  with  the  prior  parties;  made  related  back,  and  were  secured 
it  does  not  seem  to  be  in  accordance  by  the  lien  of  the  mortgage  against 
with  settled  doctrines  of  equity  that  subsequent  enoumbranoes;  and  sinoe 
the  parties  to  the  prior  mortgage  he  was  bound  to  make  the  indorse- 
shottld  be  able  to  alter  the  equities  of  ments,  his  knowledge  of  the  subae- 
the  second  encumbrancer  by  any  in-  quent  encumbrances  on  the  property 
dependent  agreement  or  arrangement  at  the  time  when  he  made  the  indorse- 
between  themselves  to  which  he  was  ments  did  not  affect  his  rights  under 
not  a  party,  and  of  which  he  might  be  the  mortgage,  and  did  not  postpone 
oompletely  ignorant.  the  lien  thereof;  and  the  case  of  Brink- 

'  Some,  though  not  all,  of  these  de-  meyer  v.  Browneller,  66  Ind.  487,  is 

eisions  emphasise  the  fact  that  the  substantially  to  the  same  effect     In 

advances  made   after   notice  of   the  Rowan  v.  Sharps'  Rifle  Mfg.  Oa,  29 

second  encumbrance  were  obligatory.  Conn.  282,  the  mortgagee  was  bound 
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ia  baaed  upon  the  doctrines  that  the  executory  agreement 
of  the  mortgagee  creates  a  full  and  perfect  lien  in  equity, 
effectual  against  all  persons  who  are  charged  with  notice 
thereof,  and  that  the  record  of  the  mortgage  furnishes 
such  a  notice  affecting  all  subsequent  encumbrances. 

§  1200.  Mortgages  to  Secure  Several  Different  Notes. 
— In  many  of  the  states  the  mortgage  debt  is  ordinarily 
evidenced  by  a  promissory  note  in  place  of  a  bond.  A 
special  form  of  security  has  thus  become  common  in  cer- 
tain parts  of  this  country  which  is  probably  unknown  in 
England;  the  mortgage  debt  is  represented  by  a  series 
of  several  distinct  promissory  notes,  often  negotiable  in 
form,  aU  bearing  the  same  date,  and  generally  made 
payable  in  a  successive  order  at  different  times,  —  as,  for 
example,  in  one,  two,  three,  and  four  years  from  date,  — 
and  the  mortgage  expressly  secures  the  payment  of  these 
notes  according  to  their  respective  tenors.^  While  all 
these  notes  and  the  mortgage  remain  in  the  hands  of  the 
mortgagee,  or  when  they  are  all  assigned  with  the  mort- 
gage to  and  held  by  the  same  person,  plainly  no  questions 
can  arise  other  than  those  presented  by  the  ordinary 
form  of  mortgage.  It  is  only  when  the  mortgagee  as- 
signs the  notes  separately  to  different  persons,  or  when 
he  assigns  a  portion  of  them  and  retains  the  others 
himself,  that  the  special  questions  arise  which  are  now 
to  be  considered;  and  these  questions  relate  chiefly  to 
the  rights  of  the  respective  holders,  and  to  the  order 
of  priority  among  them. 

bj  eoDtnek  to  make  adyanoes  up  to  a  Graham;  and  withoat  entering  into 

eoiain  amoont;  held,  that  the  mort-  any  diacnasion,   I  woald  yentore  to 

nge  ereated  a  ralid  and  preferential  express   the   opinion    that   they  are 

Ben  for  all  advanoes  made  before  ao-  baaed  npon  the  tme  principle,   and 

taal  notice  of  a  second  mortgage;  and  formulate    the   correct   doctrine,   in- 

that  alter   anch    actual   notice   was  roWed  in  and  derired  from  tiie  gen- 

nceired,  the  mortgagee  still  had  a  erally  accepted   oonstmotion  of   the 

right  to  go  on  and  make  all  the  ad-  American  recording  acts, 

▼aoeas  necessary  to  carry  out  his  con*  '  In  the  Elastern  states,  where  a  bond, 

tnd^  and  that  snch  advances  also  took  instead  of  a  note,  is  the  ordinary  eyi- 

prsoedence  of  the  second  encumbrance,  denoe  of  the  debt,   several  separate 

Ihsse  dedsionsy  it  wiU  be  seen,  reaf-  bonds  are  sometimes  given,  payable  at 

firm  the  ruling  of  Lord  Chancellor  different  times,  each  representing  a  dis- 

Cowper  In  the  early  case  of  Gordon  y.  tinet  installment  of  the  mortgage  debt. 
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8  1201.  Bights  of  Assignees — Order  of  Priority  anions' 
Them. — Where  all  the  notes  stand  on  the  same  footing, — 
that  is,  they  are  all  payable  at  the  same  time,  — the  equi* 
ties  of  all  the  assignees  are  equal,  and  there  is  no  prefer- 
ence or  priority  among  them  in  enforcing  the  security  or 
the  mortgage.  All  the  assignees  are  entitled  to  a  ipro  rata 
share  of  the  proceeds  of  the  mortgaged  premises,  in  case 
there  is  not  sufiScient  to  pay  all  the  notes  in  fuU.^  The 
notes,  however,  are  commonly  made  payable  at  different 
times,  in  regular  succession,  and  this  condition  of  fact 
presents  the  real  difficulty, — a  difficulty  apparently  so 
great  that  the  courts  of  various  states  have  reached  the 
most  opposite  conclusions,  and  have  established  several 
totally  unlike  rules.  Where  the  notes,  payable  at  differ- 
ent dates,  are  assigned  by  the  mortgagee  to  different  per- 
sons, either  at  the  same  or  different  times,  and  either  with 
or  without  an  accompanying  assignment  of  the  mortgage, 
the  following  may  be  regarded  as  the  prevailing  general 
rule  determining  the  right  of  the  respective  assignees: 
Since  the  assignment  of  each  note  is  a  pro  tanto  assign- 
ment of  the  mortgage,  the  holders  of  the  successive  notes 
are  regarded  as  being  exactly  in  the  situation  of  holders 
of  successive  mortgages  upon  the  same  land;  their  equi- 
ties as  among  themselves,  and  their  rights  to  enforce  the 
security  of  the  mortgage,  are  not  equal;  they  are  entitled 
to  priority  in  the  mortgage  security  of  their  respective 
notes  according  to  the  order  of  time  in  which  such  notes 
become  due  and  payable.  The  order  of  maturing  among 
the  notes  fixes  the  order  of  preference  and  priority 
among  the  respective  assignees.^    Another  rule  had  been 

*  Swartz*8  Ex'ra  v.  Leist^  13  Ohio  tion  of  equitable  principles  and  anal- 

St.  419.    This  is  the  rule  prevailing  in  ogies.    llie  rights  of  the  holders  ar» 

a  great  majority  of  the  states;  in  the  fixed  by  what  expressly  appears  upon 

very  few  states    where    the   priority  the  face  of  the  writings;  tiie  tnori* 

among  the  assignees  depends  wholly  gage  is  a  common  bond  nniting  all  th» 

upon  the  order  of  the  assiffnments,  it  notes,  and  the  various  assignees  hava 

would  not,  of  course,  be  followed.  through   it   a   clear  notice    of   eaob 

'  This  rule,  which  is  adopted  in  the  other's  rights.    The  order  of  the  re* 

E'ast  number  of  states  and  by  a  speotive   asagnmenU  is  thus  wholly 

majority  of  the  decisions,  seems  immaterial  upon  the  rights  of  priority 

based  upon  a  correct  applica-  among  the  assignees.    This  rule  is  so*- 
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adopted  by  the  courts  of  several  states.  Upon  the  same 
condition  of  facts,  they  hold  there  is  no  preference  or 
priority  whatever  among  the  various  assignees;  the  terms 
of  their  respective  assignments,  or  of  the  maturing  of 
their  notes,  are  alike  immaterial;  all  the  assignees  are 
entitled,  as  among  themselves,  to  share  pro  rata  in  the 
security  of  the  mortgage  and  in  the  proceeds  of  the  mort- 
gaged  premises,  if  there  is  not  suflScient  to  pay  all  in  full.^ 

tuned  by  the  following  eases:  Win-  priority  if  not  thereby  lost:    Lyman 

tera  ▼.  Franklin  Bank,  33  Ohio  St  250;  y.  Smith,  21  Wis.  674;  People's  Sav. 

Bank  of  United  SUtes  t.  Covert,  13  Bank  v.  Finney,  63  Ind.  460  (bolder 

Ohio^  240;  People's  Sav.  Bank  v.  Fin-  of  the  first  note  made  a  binding  agree- 

nsy,  63  Ind.  460;  Does  ▼.  Ditmars,  ment  with  the  mortgagor,  extending 

70  Ind.  451;  Stanley  t.  Beatty,  4  Ind«  the  time  of  its  payment  beyond  the 

134;  Hongh  y.  Osborne,  7  Ind.   140;  maturity  of  the  other  notes,  and  his 

Mnrdock  y.  Ford,  17  Ind.  52;  Davis  ▼.  priority  was  not  lost).    When  a  jndg- 

langsdale,  41  Ind.  390:  Cronaey.  Hoi-  ment  at  law  has  been  recovered  on  a 

man,    19   Ind.    30;    State   Bank    y.  note  by  its  holder,  the  jadgment  takes 

Tweedy,  S  Black  f.  447;  46  Am.  Deo.  the  ^laoe  of  the  note  m  tiie  order  of 

486;  ELerrington  y.  McCollam,  73  lU.  priority  under  the  mortgage:  Fank  T. 

476;  Fank  y.  McReynold*s  Adm'rs,  33  McReynold's  Adm'rs,  83  fiL  481. 

UL  481;  Koester  v.  Burke,  81  111.  436;        ^  According  to  this  role,  it  would  be 

Vansaat  y.  Allmon,  23  111.  30;  Flower  impossible  for  the  holder  of  a  note  or 

▼.  Bvood,  66  DL  438;  Gardner  y.  notes  first  maturing  to  foreclose  the 

Diaderichs^   41   UL    158;    Walker  y.  mortgage  entirely,  and  b^  a  sale  of 

Sohreiber,  47  Iowa,  529;  Grapengether  the  premises  cut  off  the  rights  of  the 

▼.  Fejervary,  9  Iowa,    163;  74  Am.  other  holders.     The  rule  is  sustained 

Dee.  336;  Ilankin  y.  Major,  9  Iowa,  by  the  following  cases:  Cooper  y.  Ul- 

297;  Hinds  v.  Mooers,  11  Iowa,  211;  maun.   Walk.    Ch.    251;    Wilcox    y. 

Sugtter  y.  Love,  11  Iowa,  580;  Massie  Allen,  36  Mich.  160;  Donley  y.  Hays, 

T.  Sharpe,  13  Iowa,  542;  Isett  v.  Lu-  17  Serg.  k  R.  400;  Hancock's  Appeal, 

cas,  17  Iowa,  503;  85  Am.  Dec.  572;  34  Pa.  St.  155;  Dixon  y.  Clayyille,  44 

Wood  y.  Trask,  7  Wis.  566;  76  Am.  Md.  573;  Chew  y.  Buchanan,  80  Md. 

Dee.  230;   Marine  Bank  y.  Interna-  367;  Andrews  y.  Hobgood,  1  Lea,  693; 

tioosl  Bflmk,  9  Wis.   57;    Lyman  y.  Smith  y.  Cunningham,  2  Tenn.  Ch. 

Smith,  21  Wis.  674;  Mitchell  y.  Ladew,  565;    Swing  v.  Arthur,    1    Humph. 

36  Mou  526;  88  Am.  Dec.  156;  Thomp-  537;  Parker  y.  Mercer,  6  How.  (Miss.) 

■on  y.  Field,  38  Mo.  320;  Ellis   y.  320;  38  Am.  Dec.  438;  Henderson  v. 

lamme,  42  Mo.   153;  Kichardson  y.  Herrod,  10  Smedes  k  M.  631;  Bank 

MeKim,  20  Kan.  346;  Gwathmeys  y.  of  England  y.  Tarleton,  23  Miss.  173; 

Ragland,  1  Rand.  466;  Wdson  v.  Hay-  Pugh  y.  Holt,  27  Miss.  461;  Trustees 

ward,  6  Fla.  171;  Hunt  y.  Stiles,  10  of  Jefferson  College  y.   Prentiss,  29 

K.  H.  466;  but  see  Gilman  y.  Moody,  Miss.  46;  Adams  v.  Lear,  3  La.  Ann. 

43  H.  H.  239;  and  see  also  Phelan  y.  144;  Delespine  v.  Campbell,  52  Tez.  4; 

Olney,  6  CaL  478;  Grattan  y.  Wiggins,  Paris  Ezch.  Bank  v.  Beard,  49  Tez. 

23Csl.  16.     [See,  in  support  of  the  358;  Robertson  y.  Guerin,  50  Tez.  317. 

nle,  Ayers  y.  Rivers,  64  Iowa,  543;  [See  also  Lovell  y.  Cragin,  136  U.  S. 

Leavitt  v.  Reynolds,  79  Iowa,  348.]  147;  McLean's  Appeal,  103  Pa.  St  255; 

For  a  eriticism  on  this  doctrine,  see  Fourth  Kat.  Bank's  Appeal,  123  Pa. 

Qnam  v.  Crouch,  86  N.  Y.  494,  499,  St  484;  10  Am.  St  Rep.  538;  Peniel 

per  Finch,  J.     If  the  assignee  of  a  v.  Brookmire,  51  Ark.   105;  14  Am. 

note  first  maturing  delays  in  enforoinff  St  Rep.  23;  Wilson  v.  Eigenbrodt,  30 

hie  security,  even  though  the  second  Minn.  4;  Hall  v.  McCormick,  31  Minn. 

end  other   subsequent   notes  should  280:  Jenninss  v.  Moore,  83  Mich.  231; 

have  become  due  and   payable,  his  21  Am.  St  Rep.  601.    For  the  tame 
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In  a  very  few  of  the  stateSi  other  still  more  special  rules 
are  adopted  in  preference  to  either  of  these  two  principal 
theories.^    Finally,  the  operation  of  these  general  rules 
may  be  controlled  and  changed  by  express  provisions 
contained  in  the  mortgage  itself.'    Such  being  the  doc- 
trines concerning  the  rights  of  assignees  arising  from  the 
terms  of  the  mortgage  and  notes  themselves,  it  is  gener- 
ally held  by  courts  adopting  either  of  the  two  principal 
rules  before  stated  that  the  mortgagee  in  assigning  a  note 
may,  by  express  agreement  with  the  assignee  thereof, 
change  the  order  of  priority  or  equality  which  would 
otherwise  exist,  and  may  establish  a  different  order,  giv- 
ing precedence  of  lien  to  a  note  maturing  at  a  later  time, 
and  that  such  agreement  would  be  binding  upon  any  sec- 
ond  or  subsequent  assignees  of  other  notes.' 

rule  applied  to  purch&Be-moiiey  notes  transferred  to  another,  M,  and  M  fore* 
secnred  by  grantor's  lien,  either  im-  closes  and  thus  acquires  the  le^l  title 
plied  or  reserved   in  the  deed,   see  to  the  land,  he  holds  the  land  m  truat 
Aaron    ▼.    Warner,    62    Miss.    370;  for  all  the  assignees  of  the  notes  or 
Salmon  ▼.  Downs,  65  Tex.  243;  Woot-  bonds  in  proportion  to  their  ▼ariooa 
ers  V.  Hollingsworth,  58  Tex.  374.]  amonnts:  Johnson  v,  Candage,  31  Me. 
'According  to  the  first  of  these  rules,  28;  Moore  v.  Ware,  38  Me.  496;  Bry- 
when  notes  maturing  at  different  dates  ant  y.  Damon,  6  Gray,  564;  and  see 
are  assigned  at  different  times,  the  as-  Oilman  v.  Moody,  43  N.  H.  239;  [Jor- 
signees  have  priority  according  to  the  don  v.  Cheney,  74  Me.  359.] 
order  of  the  custgnmerUa,  irrespective        '  For  example,  the  mortgage  may 
of  the  order  of  maturing.     This  pe-  provide  that  the  notes  shall  have  pn- 
cnliar  rule  is  based  upon  the  notion  ority  of  lien  in  the  inverte  order  of 
that  as  between  the  mortgagee  who  their  maturing, — i.  e.,  thafe  the  one 
assigns  one  note  and  retains  the  oth-  last  to  become  payable  shall  have  the 
ers,  the  assignee  is  entitled  to  the  prior  lien,   etc.:  EUis  v.  Lrfunme,  42 
preference;  and  the  first  assignee  hav-  Mo.    153.     And  when  the   mortgage 
ing  thus  a  priority  as  against  the  mort-  provides  that  upon  default  in  payment 
gagee,  any  subsequent  assignee  could  of  any  one  note,  all  the  notes  shall  at 
only  succeed  to  this  position  of  the  once  become  payable,  it  is  generally 
mortgagee,  and  so  the  assignees  would  held  that  upon  the  happening  of  such 
all  take  in  the  order  of  their  assign-  event  the  holders  of  aQ  the  notes  be- 
ments:  OuUum  v.  Brwin,  4  Ala.  4^2;  come  entitled  to  share  pro  rata  in  the 
Nelson  t.    Dunn,  15  Ala.  501.     [See  security,  the  case  being  then  virtuaUy 
also   Knight    v.   Ray,   75  Ala.   383;  the  same  as  where  all  the  notes  are 
Preston  V.  Ellington,  74  Ala.  133  (notes  originally  payable  at  once:  Pierce  v. 
secured  by  grantor's  lien);  Parsons  v.  Shaw,  51  Wis.  316;  Bushfield  v.  Meyer, 
Martin,  86   AU.    352    (same).]    The  10  Ohio  St.  334;  Bank  of  United  SUtes 
second  of  these  special  rales  seems  to  t.  Covert,  13  Ohio,  240.     In  Missouri, 
be  confined  to  certain  of  the  states  in  however,  it  is  held  that  the  priority 
which  the  legal  theory  of  the  mort-  resulting  from  order  of  maturity  ia 
gage  still  prevails,  that  it  is  a  convey-  not  changed    by  such    a    provision: 
ance  of  the  legal  title,  so  that  it  may  Hurck  v.  Erskine,  45  Mo.  484;  Mitch- 
be  transferred  without  assigning  the  ell  v.  Ladew,  36  Ma  526;  88  Am.  Deo. 
debt.     When  the  notes  or  bonds  have  156;  Thompson  v.  Field,  38  Mo.  320. 
been  assigned  to  different  persons.  A,        *  For  exainple,  if  there  were  three 
B,   0,  and  D,  and  the  mortgage  is  notes  payable  in  the  order  Ko.  1,  No, 
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S  1202.  Effect  of  Assigning  the  Note.  —  Wherever  the 
equitable  theory  of  the  mortgage  is  admitted,  the  assign- 
ment of  one  of  the  notes  by  itself,  without  any  accom- 
panying transfer  of  the  mortgage,  is  an  assignment  of  an 
interest  pro  ianto  in  the  mortgage.  Each  assignee  is, 
through  the  mortgage,  charged  with  notice  of  the  equi- 
table interests  of  all  the  other  assignees.^  In  the  states 
which  adopt  the  first  general  rule  as  given  in  the 
preceding  paragraph,  the  assignee  of  the  note  first  matur- 
ing is  entitled  to  foreclose  the  mortgage  and  procure  the 
mortgaged  premises  to  be  sold,  when  his  note  becomes 
due,  and  thus  to  cut  off  the  liens  of  the  other  notes.  The 
holders  of  the  others  notes,  in  order  to  protect  their  own 
interests,  are  entitled  to  redeem  from  him,  before  the 
final  sale,  in  the  order  of  their  various  notes.' 

§  1203.  Priority  between  the  Assignee  and  the  Mort- 
gagee.— Thus  far  I  have  spoken  of  the  rights  of  as- 
signees among  themselves,  where  all  or  some  of  the  notes 

2,  tnd  No.  8»  and  the  mortgagee  fint  k  M.  631;  Gwathmeys  t.  Ragland,  1 

aangned  No.  3  to  A,  he  might  agree  Rand.   466;  Phelan  ▼.  Olney,  6  Cal. 

that  it  ihonld  hare  priority  of  lien  in  478;  SteTenson  ▼.  Blaek,  1  N.  J.  Eq. 

A't  hands  over  the  other  two;  and  a  338;  Keyea  ▼.  Wood,  21  Vt  331;  Beld- 

iDbtequent  aaaiffnee  of  No.   1  would  ing  t.  Manly,  21  Vt.  660;  [WiUon  t. 

be  b(Nmd  by  tnia  agreement.     Con-  £igenbrodt,  30  Minn.  4.J 
Tenely,  on  assigning  ao.  1  to  A,  the        *  If  the  land  was  sold  m  snoh  a  osae, 

parties  might  >gree  that  it  shonld  not  without  making  the  holders  of  the 

We  a  prior   uen,   but  shonld  only  other  notes  parties  to  the  suit,  their 

share  pro  mto  with  the  others:  Walker  rights  of  reaemption  would  still  re- 

▼.Dement,  42 HL  272; Noyesv.  White,  main;  they  oould   redeem  from  the 

9  Kan.  640;  Ellis  v.  Lamme,  42  Mo.  purchaser.     In  fact,  according  to  this 

153;  Bank  of  England  v.  Tarleton,  23  view,  they  stand  in  exactly  the  same 

MisB.  173;  Trustees  of  Jeff.   Coll.  ▼.  position  as    subsequent    mortgagees: 

Prentias,  29  Miss.  46;  Chew  ▼.  Bu-  Vansant  ▼.  AUmon,  23  111.  30;  Flower 

ehsoan,  30  Md.  367;  Grattan  v.  Wig-  v.    Elwood,   66    111.    438;    Hinds  v. 

gioa,  23  CaL  16;  Lane  t.  Davis,  14  Mooers,    11   Iowa,    211;    Stanley    y. 

Allen,  225;  [Solberg  t.  Wright,   33  Beatty,  4  Ind.  134;  Murdock  v.  Ford, 

Mmn.  224.]  17  Ind.  52;  Doss  v.  Ditmars,  70  Ind. 

\If  the  mortgagee  should,  therefore,  451;  Grattan  v.  Wiff^j^ius,  23  CaL  16. 

anign  a  part  of  the  notes  to  A,  and  [See  also  Bank  of  Kapa  y.  Godfrey, 

the  reotaming  notes,  together  with  the  77  Cal.  612;  and  see  Bridges  ▼.  Bal- 

mortgage  itself,  to  B,  B  would  not  lard,  62  Mies.  237.]    Where  the  first 

aapure  any  precedence  from  the  fact  of  a  series  of  notes  is   paid  by  the 

af  his  holding  the  mortgage:  Walker  mortgaeor  at  maturity,  the  remaining 

▼.  Schreiber,   47  Iowa,  529;  Sargent  notes  of  the  series  are  entitled  to  pret- 

▼•  Howe,  21  HL  148;  Hough  v.  Os-  erence  oyer  it,  although  the  mortgagor 

^ne,  7  Ind.  140;  Anderson  y.  Baum-  has  attempted  to  give  it  a  new  life 

E^rt&er,  27  Mo.  80;  Cnllum  y.  Erwin,  by  transferring  it  to  another  holder: 

4  Als.  452;  Nelson  y.  Dunn,  15  Ala.  Bailey  y.  Malvin,  53  Iow%  871. 
Ml;  Ueaderson  t.  Herrod,  10  Smedes 
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have  been  assigned  to  various  holders;  a  different  princi- 
ple may  operate  between  a^  assignee  and  the  mortgagee. 
When  the  mortgagee  assigns  one  or  more  of  the  notes, 
and  retains  the  remainder  of  the  series,  it  is  generally 
held  that  the  assignee  is  entitled  to  a  priority  of  lien  as 
against  the  mortgagee,  with  respect  to  the  note  or  notes 
so  transferred;  and  this  rule  operates  without  regard  to 
the  order  in  which  the  notes  held  by  the  two  parties  ma- 
ture.* 

>  For  ezftinpl*,  if  then  wm  » leries  Ann.  369;  Waterman  t.  Hant,  2  R.  I. 
of  three  notes,  and  the  mortgagee  298;  Bryant  t.  Damon ,  6  Gray,  664; 
aesi^ed  No.  8,  then  the  aaaignee.  Warden  v.  Adams,  16  Maas.  233;  Cal- 
havmg  a  priority  of  lien,  woald  be  Inm  ▼.  Brwin,  4  Ala.  452;  Forwood  v. 
entitled  to  have  his  note  paid  in  full,  Dehoney,  6  Bnsh,  174;  Clowes  ▼.  Dick- 
althoash  it  matured  last,  before  the  enson,  6  Johns.  Oh.  235;  Van  Renssa- 
proceeds  were  applied  upon  the  notes  laery.  Stafford,  Hopk.  Ch.  569;Fkttiaoa 
remaining  in  the  mortgagee's  hands,  T.Hull,9Cow.747;Meohanic8*BankT. 
wheneTer  the  proceeds  were  insuffi*  Bank  of  Niagara,  9  Wend.  410;  pPres- 
dent  to  pay  ail  in  full.  The  mort-  ton  t.  Ellington,  74  Ala.  133  (gran- 
gaff  ee  having  transferred  the  note  tor's  lien);  Parsons  T.  Martin,  86  Ala. 
and  received  the  consideration  there-  362  (same);  Knight  ▼.  Bay,  76  Ala. 
for,  it  would  be  inequitable  for  him  to  383.]  But  the  following  cases  hold 
deprive  the  assignee  of  any  port  of  its  that  they  both  share  ratably:  Donley 
Talne,  by  insisting  upon  a  priority  or  t.  Hays,  17  Sers.  ft  R.  400;  Dixon  ▼, 
even  an  equality  of  right  m  sharing  Clayville,  44  Md.  673;  McClanahan  t. 
the  insufficient  proceeds:  MoClintio  t.  Chambers,  1  Mon.  48;  and  see  Belding 
Wise*s  Adm'rs,  26  Gratt  448;  18  Am.  t.  Manly,  21  Vt  660;  [Salmon  ▼. 
Rep.  694;  Stevenson  v.  Black,  1  N.  J.  Downs,  66  Tex.  243  (grantor's  lien); 
Eq.  838;  Salcman  t.  Oreditors,  2  Rob.  Wooters  t.  HoDingsworth,  68  Tex. 
(La.)  241;  VentressT.  Creditors,  201a.  374  (same).] 
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SECTION  IV. 

IHTBBBSia^   BIGHTS»    AND  LIABILITIES  OV  THB  HOBTGAGOB 

AND  OF  THB  MOBTGAGBB. 

AVALTBOL 

1 1204.  General  interest!  of  the  mortgagor  and  the  mortgagei^ 

S 1S05-1206.  L  Gonveyanoe  by  the  mortgagor. 

f  1209.  Conyeyanoe  **  nibject  to  "  the  mortgage;  effect  ol« 

1 1206u  Grantee  ^^aaanmea  "  the  mortgage;  effect  oL 

1 1207.  EaUonah  of  the  grantee's  liability. 

1 1208.  Assumption  by  a  mortgagee. 

ff  1200-1214.  n.  Assignment  of  the  mortgage. 

i  1209.  Assignment  at  law  and  in  equity. 

i  1210l  Assignment  of  the  debt  is,  in  equity,  an  assignment  of  the 
mortgage;  what  operates  as  sneh  assignment* 

f  1211.  Equitable  assignment  by  subrogation. 

i  1212.  In  whose  favor  such  equitable  assignment  ezisti. 

i  1213.  In  whose  favor  such  equitable  assignment  does  not  ezistk 

1 1214.  Bight  to  compel  an  actual  assignment. 

S 1215-1218.  I£L  Bights  and  liabilities  of  mortgagee  in  poesessioiu 

i  1215u  To  whom  the  doctrine  applies  in  different  states. 

1 1216.  With  what  he  is  chargeable;  rents  and  profits,  willful  defaults 

11217.  flis  allowances  and  credits^  disbuisementi^  repair^  improve* 

ments,  compensation. 

1 1218.  LiabiUty  to  account. 

S  1211^1228.    IV.  Bedemption  from  the  mortgagee 

i  1219.    By  the  mortgagor;  suit  to  redeem. 

1 1220L    By  other  persons. 
1 1S2M226.    Bights  of  contribution  and  ef  ezoneratfon  vpon  redemption. 

§1221.    General  doctrine;  classes  of  cases;  equities  equal  er  nnequaL 

1 1222.     1.  Where  their  eqnitiee  are  equal;  titles  simultaneous. 

I1228L  2.  Where  their  equities  are  unequal,  although  the  titles  are 
simultaneous;  tenants  for  life  or  for  years  and  remainder- 
men; dowress  and  reversioner. 

I122IL  8l  Inequality  of  equities  where  titles  are  not  simultaneous; 
between  mortgagor  and  his  grantee  ef  a  parcel;  between 
raccessive  grantees;  inverse  order  of  alienation. 

1 1228.  The  same;  what  circumstances  disturb  these  equities  and  defeat 
this  rule. 

1 1226.  4.  A  release  by  the  mortgagee  ^  one  or  more  parcels. 

11227.  v.  Foreclosure;  foreclosure  proper  or '* strict  foreclosure." 

1 1228.  Foreclosure  by  Judicial  sale. 

S 1204.   Oeneral  Interests  of  Mortgagor  and  Mortgagee. 

"-The  doctrines  which  prevail  in  this  country  concern- 
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ing  the  respectiye  interests  of  the  mortgagor  and  the 
mortgagee,  and  their  ordinary  rights  which  arise  there- 
from, have  been  explained  in  the  preceding  section  II.  of 
the  present  chapter.     In  equity,  the  mortgagor's  interest 
continues  to  be  the  substantial  ownership  of  the  land^ 
subject  only  to  the  lien  of  the  mortgage;  and  in  those 
states   where    the    purely   equitable    theory   has    been 
adopted  this  ownership  is  the  legal  estate;  in  the  others 
it  is  equitable,  —  the  equity  of  redemption.    A  mort* 
gagor  may  therefore  deal  with  the  land  in  any  lawful 
manner,  subject  only  to  the  lien  which  affects  it  through 
all  of  his  subsequent  dealings  and  in  all  of  its  subse- 
quent  relations.    Among  the  necessary  incidents  of  the 
mortgagor's  ownership  are  the  following:  Upon  his  death 
intestatCi  the  land,  if  owued  in  fee,  descends  to  his  heirs; 
he  may  devise  it  by  will,  and  it  is  subject  to  dower  and 
to  curtesy  in  all  the  states  where  these  life  estates  are 
preserved.    It  is  generally  liable  to  be  levied  on  and  sold 
on  execution  issued  upon  a  judgment  against  the  mort- 
gagor.^   In  all  the  states  the  mortgagor  is  entitled  to 
possession  against  third  persons;  and  in  all  the  states 
which  have  adopted  the  purely  equitable  theory,  he  is 
entitled  to  possession  against  the  mortgagee  and  those 
claiming  under  him,  until  the  time  when  a  foreclosure 
sale  has  been  finally  consummated.    While  in  possession, 

^  To  this  liability  there  is  one  most  erty   woald   be   najnstly   sacrifioecL 

important  exception.     It  is  the  pre-  Furthermore,  sinoe  the  mortgagee  had 

▼auing  rale — in  some  states  based  aspeci/fc  lien  on  the  particular  tract 

npon  statute  —  that  where  the  raort*  by  his    mortgage,  he  ought  not,  in 

gagee,  or  other  holder  of  the  mortgage,  equity  and  justice,  to  obtain  and  en* 

elects  to  sue  at  law  on  the  mortgage  force  a  general  lien  by  judgment  npon 

debt,  and  reooyers  a  personal  jndg-  the  very  same  tract:  See  Palmer  ▼. 

ment  acainst  the  mor^agor,  he  can-  Foote,  7  Paige,  437;  Atkins  ▼.  Saw* 

not,  by  his  execution,  levy  on  and  sell  yer,  1  Pick.  351;   11   Am.    Dec    ISS; 

the  very  land  itself  which  is  covered  Washburn  v.  Goodwin,  17  Pick.  137; 

by  the  mortgage,  but  must  satisfy  his  Powell  v.  Williams,  14  Ala.  476;  48 

judgment  ont  of  other  property  (if  Am.  Dec  105;  Barker  v.  Bell,  37  Ala. 

any)  of  the  mortgagor.     The  reasons  354,  358;  Baldwin  v.  Jenkins,  23  Miss. 

of  this  rule  are  obviously  jnst.     If  the  206;  Thornton  v.  Pigg,  24  Mo.  249; 

mortgaged  land  was  sold  on  such  a  per  eantra,    Freeby    v.    Tnpper,    15 

judgment,  the  porohaser  would  take  Ohio,  467;  and  see  Trimm  ▼.  Marsh, 

it  etill  encumbered  by  the  mortgage;  it  64  N.  Y.  699;  13  Am.  Ren.  628;  mnd 

would  not,  therefore,  sell  for  its  fair  CaL  Code  Civ.  Ph>o.,  sea  i26L 
valne,  and  thns  the  mortgagor's  prop- 
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according  to  either  theory  he  may  use  the  premises  in 
any  reasonable  manner,  and  is  not  accountable  to  the 
mortgagee  for  the  rents,  profits,  and  income  during  such 
possession.'     The  interest  of  the  mortgagee,  in  equity,  is 
simply  a  lien,  a  thing  in  action,  a  mere  adjunct  or  acces- 
sory of  the  debt.     It  is  entirely  personal  assets,  and  on 
his  death  passes  to  his  executors  or  administrators,  may 
be  bequeathed  by  will,  and  is  not  subject  to  dower  or 
curtesy.     Like  other  things  in  action,  it  is  liable  to  be 
reached  by  the  creditors  of  the  mortgagee,  and  may  be 
pledged  by  him,  or  given  as  collateral  security  for  an  in- 
debtedness.    In  fact,  the  relation  of  the  mortgagee  to  the 
mortgagor  is  purely  a  conventional  one,  and  not  fiduciary. 
The  mortgage  is  a  mere  security  for  a  debt,  and  imposes 
no  duty  upon  the  mortgagee  to  protect  the  interests  of 
the  mortgagor,  unless  there   is  some  special  covenant 
creating  such  a  duty.* 

§  1205.  I.  Oonyeyance  by  the  Mortgagor  Subject  to 
tke  Mortgage.  —  The  mortgagor  can  convey  the  entire 
mortgaged  premises  to  a  single  grantee;  or  he  can  con- 

^  In  fery  tpecial  cases  the  mortgagor  reader  is  referred  to  Mr.  Jones's  work 

may  be  restrained   from   oommitting  on  mort^^a^s.     In  the  remainder  of 

wists  and  thereby  endangering  the  this  section  I  purpose  to  examine,  in 

wearity.  a  general  manner,  certain  special  bat 

*  Cornell  t.  Woodruff,  77  N.  Y.  203,  meet  important  doctrines,  tine  nature 
206,  per  Rapallo,  J.  This  case  holds  and  application  of  which  are  peculiarly 
that  there  is  no  sneh  relation  of  trust  equitable,  inrolving  broad  equitable 
between  the  mortgagee  and  the  mort-  principles,  which  frequently  come  be- 
gagor  as  prevents  the  former  from  ae-  fore  tne  American  courts  in  dealing 
qmring  an  adverse  claim  to  or  lien  with  mortgages.  These  are  the  fol- 
upon  &e  mortgaged  premises,  and  en-  lowing:  Ck>nveyance  by  the  mortga> 
forcing  the  same  witii  like  effect  as  gor,  and  especially  when  the  grantee 
Boy  stranger  could.  [Whether  a  mort-  assumes  the  mortgage;  assignment  of 
gagee  or  his  assignee  out  of  poesession  the  mortgage,  and  especiidly  when  and 
on  become  a  purchaser  at  a  tax  sale  in  whose  favor  an  equitable  assign- 
ef  the  mortgaged  premises,  with  the  ment  takes  place;  the  rights  and  ha* 
lame  effect  as  against  the  mortgagor  bilities  of  the  mortgagee  in  possession; 
sod  other  mortgagees  as  if  he  were  a  redemption  by  the  mortgagor  and  by 
itnager  to  the  estate,  is  a  question  on  other  persons,  and  the  rights  of  sub- 
whieh  the  authorities  are  in  conflicts  rogation  and  of  contribution  thence 
See  Hall  v.  Westoott,  16  R.  L  873,  arising;  the  various  modes  of  fore- 
sad  cases  dted.]  closure.    In  dealing  with  these  topics, 

My  limits  do  not  permit  any  fuller  I  am  necessarily  confined  to  a  state- 

diicossion  cl  the  doctrines  stated  in  ment  of  the  more  general  principles^ 

the  above  rimami.     Authorities  bear-  doctrines,  and  rules,  and  must  refer 

iag  on  them   for  nearly  every  state  to  Mr.  Jones  and  other  writers  for  an 

vul  be  found  in  the  preceding  section  ezhanstive  treatments 
n.,snd  for  a  complete  treatment  the 
SSQ.JDB.— Hi 
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yey  them  in  parcels  to  different  grantees  simultaneously 
or  successively;  or  he  can  convey  a  portion  and  retain 
the  residue.     Where  the  mortgagor  conveys  by  a  deed 
absolutely  silent  with  respect  to  an  outstanding  mortgage, 
the  grantee,  of  coursOi  takes  the  land  encumbered  by  the 
mortgage,  if  he  has  actual  notice  of  it,  or  constructive 
notice  by  record  or  otherwise.*    Where  a  mortgagor  con- 
veys by  a  deed  which  states  simply  that  the  conveyance 
is  "subject  to''  a  certain  specified  mortgage,  or  words  to 
that  effect,  the  grantee  takes  the  land  burdened  with  the 
lien.    As  between  himself  and  the  grantor-mortgagor,  the 
land  is  the  primary  fund  out  of  which  the  mortgage  debt 
should  be   paid;  he  cannot  claim  that  the  mortgagor 
should   pay  off  the   mortgage  and  thus   exonerate  the 
land.*    He  does  not,  however,  become  personally  liable 
for  the  mortgage  debt,  but  the  mortgagor  remains  per- 
sonally liable  for  any  deficiency  arising  upon  a  fore- 
closure sale  of  the  land.'    A  grantee  who  thus  takes  a 

1  See  Bozheimor  ▼.  Qunn,  24  Mich.  Jones,  35  Vt.  317;    82  Am.  Dea  639; 
372.      Where  the  mortgage  ie  onre-  Stevens  ▼.  Chnrch,  41  Conn.  369;  Shn- 
oorded,  the  subsequent  grantee  may,  ler  v.  Hardin,  25  Jnd.  386.     [See  also 
by  means  of  a  prior  record,  nnder  the  Wilbur  v.  Warren,  104  N.   T.   192; 
operation  of  the  recording  acts,  obtain  Drury  ▼.  Uolden«  121  HL  130.]    The 
a  title  free  from  the  lien  of  the  mort-  grantee  cannot,  as  against  the  mort- 
gage as  a  bona  yfc^e  purchaser  for  yalue  gagor,  destroy  the  lien  of  the  mort- 
and  without  notice.    [It  is  held  in  gage  by  a  mere  tender:  Harris  t.  Jez, 
Wadsworth  v.  Lyon,  93  N.  Y.  201,  45  wpra;  nor  as  between  himself  and  the 
Am.  Rep.  190,  that  when  the  land  is  mortgagor  is  he  a  surety  with  any  of 
conveyed  by  deed  silent  with  respect  the    rights    belonging    to   a   surety: 
to  the  mortgage,  and  the  mortg^e  Brewer  ▼.  Staples,  ntpra;  Stevens  y. 
debt  is  not  part  of  the  purchase  price,  Church,  mipra;  Maher  ▼.  Lanfrom^  86 
the   grantor   remains   the    principal  JXL  513;  as  to  the  rights  of  the  mort- 
debtor,  and  the  land  is  simply  seou-  gagor,  see  Johnson  ▼.  Zink,  61  N.  Y. 
rity;  that  the  primary  liability  of  the  333;  [to  the  extent  of  the  value  of  the 
mortgagor  to  pay  the  debt  cannot  be  land  his  relation  to  his  ^prantee  is  that 
shifted  to  the  land,  save  by  a  convey*  of  surety  towards  the  prmcipal  debtor, 
anoe  thereof  subject  to  its  payment,  and  to  that  extent  he  is  discharged  by 
or  by  dednoUnff  the  amount  from  the  a  valid  agreement,  without  his  knowl- 
oonsideration  for  the  conveyance,  or  edge,  between  the  creditor  and  the 
by  some  agreement  between  the  par*  grantee,  for  the  extension  of  the  time 
ties  changing  such  liability.]  of  payment:  Murray  v.  Marshall,  94 

*  Johnson  v.   Zink,  51  N.  Y.  333;  N.  Y.  611;  Spencer  v.  Spencer,  95  N. 

Mathews  v.  Aikin,  1  N.  Y.  595;  Har-  Y.  353;]  also  anU,  §§  797,  798,  and 

ris  V.  Jex,  66  Barb.  232;    Cherry  v.  oases  cited  in  notes. 
Monro^  2  Barb.  Ch.  618;    Russell  v.        'Binsse  v.  Paige,  1  Abb.  App.  138; 

Allen,  10  Paige,  249;  Vanderkemp  v.  Belmont  v.  Coman,  22  N.  Y.  438;  78 

Shelton,  11  Paige,  28;  Brewer  v.  Sto-  Am.  I>ec.  213;  Tichenor  v.  Dodd,  4N. 

Sles,  3  Sand.  Cb.  579;    Cleveland  v.  J.  £q.  454;  Cleveland  v.  Southard,  25 

outhard,  25  Wii.  479;   Swoetzer  v.  Wis.  479;  Johnson  v.  Monell,  13  Iowa, 
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conyeyance  subject  to  a  mortgage  is  presumed  to  have 
included  the  mortgage  debt  in  the  purchase  price,  and  is 
not,  therefore,  permitted  to  dispute  the  validity  of  the 
mortgage;  in  this  respect  he  is  in  the  same  position  as 
one  who  expressly  assumes  the  mortgage.' 

§  1206.  The  Same.  Grantee  Assumes  the  Mortgage.  — 
The  mortgagor  may  not  only  convey  the  premises  "  subject 
to"  the  mortgage;  he  may  also  convey  them  in  such  a 
manner  that  the  grantee  assumes  the  payment  of  the 
mortgage  debt,  and  thus  renders  himself  personally  liable 
therefor.  The  element  which  lies  at  the  bottom  of  such 
assumption,  and  which  alone  gives  it  efficacy  according 
to  the  theory  held  by  some  courts,  is  the  fact  that  the 
mortgage  debt  is  included  in  the  purchase  price  as  a 
constitutent  part  thereof,  and  the  grantee  actually  pays 
or  secures  to  his  grantor  only  the  balance  of  the  gross 
price  after  deducting  such  debt.  No  particular  form  of 
words  is  necessary  to  create  a  binding  assumption;  it  is 
sufficient  that  the  language  shows  unequivocally  an  in- 

300;  and  tee  aniey  §  797,  oaaes  cited  in  carefuUj  observed  that  tbe  righta  and 
note.  [See  also  Elliott  ▼.  Sackett,  108  liabilities  of  tbe  grantee  who  takes 
U.Su  140;  Shepherd Y.  May,  116  U.  S.  "subject  to**  a  mortgage,  and  the 
W;  Bennett  v.  Bates,  94  N.  Y.  S54.]  equities  between  himself  and  the  mort- 
^Maherv.Lanfrom,  86IlL513;Free«  gagor  who  conve3's  to  him,  may  be 
maDT.Aiild,44N.  T.  60;  S7Barb.  587;  modified,  oontroUed,  and  completely 
Hardin  ▼.  Hyde,  40  Barb.  435;  Fuller  determined  by  the  ooTonauts  of  title 
▼.Hant,  48  Iowa,  163;  Green  ▼.Turner,  on  the  part  of  the  grantor  contained 
38  Iowa,  112;  Greither  ▼.  Alexander,  in  the  deed, —  covenants  by  which  the 
15  Iowa,  470;  and  see  cases  cited  grantor  may  render  himself  primarily 
<ak,  in  note  under  §  937.  [See  also  liable,  and  may  exonerate  the  land,  as 
Johnson  ▼.  Thompson,  129  Mass.  398;  between  himself  and  the  grantee.  If 
Washington  etc  R.  B.  ▼.  Cazenove,  83  this  fact  is  borne  in  mind,  it  will  rec- 
Va.  744.]  In  the  absence  of  covenants  oncile  any  apparent  discrepancy  among 
in  the  deed  having  a  different  effect*  the  decisions.  The  effect  upon  the 
it  is  presumed  that  the  srantee  actn-  grantor's  covenants  of  title  of  a  clause 
ally  paid  the  value  of  the  land,  les$  the  stating  that  the  conveyance  is  subject 
mortgage  debt*  so  that  it  is  his  eqni-  to  a  certain  mortgage  belongs  to  the 
table  daty  to  pay  off  the  mortgage:  law,  and  not  to  equity.  Where  a  mort- 
Sbaler  v.  Hardm,  25  Ind.  386;  and  if  pagor  conveys  a  portion  of  the  prem- 
he  does  pay  it,  he  does  not  thereby  ises  and  retains  the  residue,  and  where 
acqniie  any  claim,  by  way  of  set-off  or  he  conveys  in  parcela  to  different 
otherwise,  against  his  grantor:  Ather-  grantees,  the  equities  between  him- 
ton  v.Toney,  43Ind.211.  A  contrary  self  and  his  grantee  in  the  one  case, 
condition  of  facts,  however,  may  exist,  and  among  the  various  grantees  in  the 
and  may  be  shown  by  evidence,  in  other,  involve  questions  of  great  im- 
which  such  presumption  would  be  portance,  which  will  be  more  appro- 
overcome:  Wolbert  v.  Lucas,  10  Fa.  priately  considered  nnder  subaeqttent 
8t.  73;  49  Am.  Dec  578.  It  ahould  be  heads. 
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tent  on  the  part  of  the  grantee  to  assame  the  liahility  of 
paying  the  mortgage  debt,  but  this  intent  must  clearly 
appear.^  When  the  deed  executed  by  the  grantor  con- 
tains a  clause  sufficiently  showing  such  an  intenti  the 
acceptance  thereof  by  the  grantee  consummates  the  as- 
sumption, and  creates  a  personal  liability  on  his  part, 
which  inures  to  the  benefit  of  the  mortgagee  as  though 
he  had  himself  executed  the  deed.'  When  a  grantee 
thus  assumes  payment  of  the  mortgage  debt  as  a  part  of 
the  purchase  price,  the  land  in  his  hands  is  not  only 

^  Strong  ▼.  Convene,  S  Allen,  557;  tii  ▼.  Tyler,  9  Paige,  432,  435;  Halaey 

85  Am.  Deo.  732;  Dmry  ▼.  Tremont  v.  Reed,  9  Paige,  446,  451;  King  ▼. 

eta   Co.,  13  Allen,   168,  171;    Weed  Wbitely,  10  Paige,  465;  Ban  ▼.  Been^ 

Sewing  Machine  Co.  ▼.  Emenon,  115  24  K.  T.  178;  fO  Am.  Deo.  327;  At> 

Masa.  554;  Trotter  ▼.  Hnghes,  12  N.  T.  lantic  Dock  Co.  v.  Leavitt,  54  N.  T. 

74;    62    Am.    Deo.   137;    Belmont  ▼.  35;  13  Am.  Rep.  656;  Ricard  v.  San* 

Coman,  22  N.  T.  438;  78  Am.    Deo.  derson,  41  K.  T.  179;  Spanlding  ▼. 

213;    Binsse  ▼.   Paige,    1   Abb.  App.  Hallenbeok,  35  K.  T.  204;  39  Barb.  79; 

138;   ColUns  ▼.   Rowe,  1  Abb.  N.  C.  Trotter  v.  Hughes,  12  N.  Y.  74,  78| 

97;  Stebbins  ▼.  Hall,  29  Barb.  524;  62  Am.  Dec.  137;  Hnyler'i  Ez'rs  ▼. 

Miller  v.   Thompson,   34    Mich.    10;  Atwood,  26  N.  J.  Eq.  504;  Lennig*t 

Fowler  ▼.  Fay,  62  HI.  375;  Dnnn  v.  Estate,  52  Pa.   St    135,    138;  Hoff*t 

Rodgera,  43    ill.  260;    Comstock    v.  Appeal,   24  Pa.    St.  200;    Miller    v. 

Hitt»  37  111   542,  546;   Hull  v.  Alex*  Thompson,   34    Mich.    10;  Crawford 

ander,    26    Iowa,    569;    Johnson    ▼.  v.  Edwards,  33  Mich.  354;  Bishop  v. 

Monell,  13  Iowa,  300;  Bnmgardner  ▼.  Douglass,   25  Wis.    696;    Thompson 

Allen,  6  Munf.  439.     A  mere  provia-  v.  Bertram,  14  Iowa,  476;  Corbett  v. 

ion  in  the  deed  that  the  conveyance  Waterman,    11  lowa^  86;  [Bowen    v. 

"is  subject  to"  a  certain  mortage.  Beck,  94  N.  T.  86;  46  Am.  Rep.  124; 

even  thoush  the  mortgage  is  expressly  Davis  v.  Hulett,    58  Vt.  90;  O'Con* 

excepted  from  the  operation  of  the  ner  ▼.  O'Conner,  88  Tenn.  76.]    It  is 

covenants  of  title,  does  not  constitute  even  held  that  a  verbal  promise  by 

an  assumption:  Johnson  v.   Zink,  51  the    grantee    to    pay    the    mortgage 

N.  Y.   333;    Strohauer  v.  Volta,   42  creates  such  a  personal  liability,  even 

Mich.  444;  Slater  v.  Breese,  36  Mich,  though  the  conveyance  appears  on  the 

77.     [See,  however,  Canfield  v.  Shear,  face  of  the  deed  to  be  merely  subject 

49  Mich.   313.]    A  provision  in   the  to  the  mortgage:  Strohauer  v.  Volt^ 

deed  that    the   amount  of  a  certain  42  Mich.  444;  Drury  v.  Tremont  etc 

mortgage  shall  be  paid  as  apart  of  the  Co.,  13  Allen,  168;  Bowen  v.  Knrtz, 

purchase  price  has  been  held  to  be  an  37  Iowa,  239;    Bolles  v.  Beach,    22" 

assumption,  and  to  create  a  personal  N.  J.  L.  680;  53  Am.  Dec.  263;  [Soci- 

liability  of    the    grantee:  Thayer  v.  ety  of  Friends  v.  Haines,  47  Ohio  St. 

Torrey,  37  N.  J.  L.  339;  Tichenor  v.  423.     But  this  is  denied  in  Shepherd 

Dodd,  4  N.  J.  Eq.  454;  Heid  v.  Vree-  v.  May,  115  U.  S.  505.] 

land,  30  N.  J.  Eq.  591.     But  in  Fiske  The  following    is  substantially  the 

v.   Tolman,    124  Mass.   254,   26  Am.  ordinary  form  of  the  clause  inserted 

Rep.  659,  the  following  clause,  "sub-  in  the  deed:  "The  said  premises  are 

ject^  however,   to    a    mortgage   held  conveyed  subject  to  a  certain  mort- 

by,^  etc,  for  seven  thousand  dollars,  gage  [describing  it],  which  mortgage 

which  is    part  of    the  above-named  the  said  party  of  the  second  part,  hia 

consideration,"  was  decided  not  to  be  heirs  and  assigns,  hereby  assume  and 

an  assumption  of  the  mortgage.  agree  to  pay  as  a  part  of  the  conaid- 

'  Converse  ▼.  Cook,  8  Vt.  164;  Cur-  oration  of  the  said  conveyance.'* 
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made  the  primary  ftind  for  payment  of  the  debt,  but  he 
himself  becomes  personally  liable  therefor  to  the  mort- 
gagee or  other  holder  of  the  mortgage.    The  assumption 
produces  its  most  important  effect,  by  the  operation  of 
equitable  principles,  npon  the  relations  subsisting  be* 
tween  the  mortgagor,  the  grantee,  and  the  mortgagee. 
As  between  the  mortgagor  and  the  grantee,  the  grantee 
becomes  the   principal  debtor  primarily  liable  for  the 
debt,  and  the  mortgagor  becomes  a  surety,  with  all  the 
consequences  flowing  from  the  relation  of  suretyship. 
As  between  these  two  and  the  mortgagee,  although  he 
may  treat  them  both  as  debtors  and  may  enforce  the  lia- 
bility against  either,  still,  after  receiving  notice  of  the 
assumption,  he  is  bound  to  recognize  the  condition  of 
suretyship,  and  to  respect  the  rights  of  the  surety  in  all 
of  his  subsequent  dealings  with  them.^     Payment,  there- 

'Galvo  ▼.   Daviea,  73  N.  Y.  211,  the  principal   debtor,  primarily  and 

215;  29  Am.  Rep.  130;  8  Han,  222;  abiolntely  liable  for  the  debt,  when 

Marshall  ▼.  Bavies,   78  N.  T.  414,  he  p^js  uie  mortgage  it  is  completely 

420,  421;  Ayers  ▼.  Dizon,  78  N.  Y.  extinguished,  when  he  takes  an  as- 

318,  323;  Russell  ▼.  Pistor,  7  N.  Y.  signment    of     it    it    is    completely 

171;  57  Am.  Deo.  609;  Atlantic  Dock  merged.    He  cannot  by  any  form  of 


agamst 

178;  80  Am.  Dee.  327;  Belmont  ▼.  Co-  Winans    v.   Wilkie,    41    Mich.    264; 

man,  22  N.  Y.  438;  78  Am.  Dec  213;  Fowler  r.  Fay,  62  BL  376;  McCabe 

Trotterr.  Hughes,  12N.  Y.74;62Am.  v.  Swap,  14  Allen,  188;  Converse  v. 

Ddc.  137;  Cometock  v.  Drohan,  8  Hun,  Cook,  8  Vt.  164;  and  see  ante,  §  797, 

373:  Mills  r.  Watson,  1  Sweeny,  374;  and    oases    in    notes.     [Goodyear   ▼. 

Rabens  ▼.  Prindle,  44  Barb.  336;  Gil-  Goodyear,  72  Iowa,  329;  Birke  ▼.  Ab- 

bertT,  ArerilU  15  Barb.  20;  Andrews  bott,  103  Ind.  1;  63  Am.  Rep.  474.] 

T.  Wolcott^  16  Barb.  21;  Jumel  ▼.  Ju-  On  the  other  hand,  when  the  mortga- 

nel,  7  Paige,  591;  Blyer  ▼.  Monhol-  gor,  having  become  a  surety,  pays  off 

land,  2  Sand.    Ch.    478;    Wales   ▼.  the  mortgage,  he  is  entitled  to  hold  it 

Sherwood,  52  How.  Pr.  413;  Towns-  by  equitable   assignment  or  subroga- 

end  Sar.  Bank  ▼.  Mnnson,  47  Conn,  tion,  for  the  purpose  of   reimburse- 

390;   Waters  v.  Hubbard,  44  Conn,  ment    from    the    grantee:    Ayers  ▼. 

340;  Huyler's  Ex'rs  ▼.   Atwood,  26  Dixon,  78  H.  Y.  318,  323,  per  Dan- 

H.  J.  £q.  604;  Risk  ▼.  Hoffman,  69  forth,  J.;  Risk  ▼.  Hoffman,  69  Ind. 

Isd.  137;  Lilly  ▼.  Palmer.  61  III.  331;  137;  Lappen  ▼.  Gill,  129  Mass.  349; 

Thompson  ▼.  Bertram,  14  Iowa,  476;  and  cases  in  note  under  §  797;  [also 

Corbett  t.  Waterman,  11  Iowa,  86;  Orrick  ▼.  Durham,  79  Mo.  174.]    See, 

[Schley  ▼.    Fryer,    100   N.    Y.    71;  however,  Fairchild  ▼.  Lynch,  14  Jones 

Thompson  ▼.  Dearborn,  107  111.  87;  ft  S.  L 

l>ean  r.  Walker,  107  III.  640;  47  Am.  The  dealings  of  the  mortgagee  with 

Rep.  467;  Pellier  ▼.  Gillespie,  67  Cal.  these  two  parties  are  also  governed 

682:  Wilcox  v.  Campbell,  106  K.  Y.  by  the  doctrines  of  suretyship.     He 

323.]  may  release  the  mortgagor,  and  tho 

Sinee  sach  grantee  thus   becomes  grantee    or   the   land   will    not   be 
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forOy  by  a  grantee  who  has  assumed  the  entire  mortgage 
debt  completely  extinguishes  the  mortgage;  he  cannot 

be  subrogated  to  the  rights  of  the  mortgagee,  and  keep 
the  mortgage  alive  for  any  purpose.  While  the  mort- 
gagee may  release  the  mortgagor  without  discharging  the 

therebj  discharged,  linoe  a  releaae  of  (overruling  Stephens  ▼.  Caabacker,  S 
a  surety  by  the  ereditor  in  no  way  Hun,    116,   and   disapproving    Crow- 
affeots  the  liability  of  the  principal  eU  v.  Hospital  of  Sti  Barnabas,    27 
debtor:  Tripp  ▼.  Vinoent,  3  Biarb.  Ch.  M.  J.  Eq.  600);  Banney  v.  MoMuUen, 
613.     On  the  other  hand,  in  his  deaU  6  Abb.  N.  0.  246.     |Bee  also  Gifford 
ings  with  the  grantee,  at  least  after  ▼•  Corrigan,  117  K.  Y.  257;  15  Am. 
notice,   the  mortgagee  must  respect  8t   Rep.   508;  N.  Y.  L.  Ins.  Co.  t. 
the  riehts  of  the  mortgagor-surety.  Aitkin,   125  N.  Y.   660;  Willard   t. 
A  valid  extension  of  the  time  of  pay-  Worsham,  76  Va.  392;  Bay  v.  Wil- 
ment,  made  by  the  mortgagee  to  the  liams,  112  111.  91;  54  Am.  Rep.  209.  J 
grantee,  without  the  consent  of  the  On  the  other  hand,  a  series  of  cases  in 
mortgagor,  will   therefore    discharge  New  Jersey  apparently  give  the  mori* 
the    mortgagor    from    his    liability:  gagor-^rantor   this  power  to  relaaae 
Calvo  V.  Davies,  73  N.  Y.  211,  215;  and  discharge   his    grantee   without 
29    Am.    Rep.    130;    8    Hun,    222;  consent  of  the  mor^^agee,  unUsi  the 
[George  ▼.  Anderson,  60  Md.  26;  45  grantor  himaeff  i$  msoheiU:  Crowell  ▼. 
Am.   Kep.   706;  Spencer  v.  Spencer,  Hospital  of  St.  Barnabas,  27  N.  J.  Rq. 
95  K.  Y.  353;  and  when  the  land  is  650;  O'Neill  v.  Clark,  33  N.  J.  Bq. 
conveyed  merely  subject  to  the  mort-  444;  Youngs  v.  Public  School  Tms- 
gage,  such  extension  of  time  will  dis-  tees,  31  N.  J.  Eq.  290;  Ptiblic  School 
charge  the  mortgagor  to  the  extent  Trustees  v.  Anderson,  30  N.  J.  Eq. 
of  the  value  of  the  land:  Murray  v.  366.     [See  also  Meech  v.  Ensign,  49 
Marshall,  94  N.  Y.  611;]  and  a  re-  Conn.  191;  44  Am.  Rep.  225;  and  aee 
lease  by  the  mortgagee  of  a  part  of  Gilbert  v.  Sanderson,  56  Iowa,  349;  41 
the  premises  in    the    hands   of   the  Am.  Rep.  103  (a  promise  to  a  mort- 
grantee  from  the  lien  of  the  mort-  gagor  to  pay  his  mortgage  may  be  re- 
gage  will  also  discharge    the    mort-  leased  by  the  mortgagor  before  it  is 
gagor's  liability;  a  fortiori  a  release  assented  to  by  the  mortgagee).]  When 
of    the    entire    premises:    Townsend  an  abaoluts  right  has  vested  in  any 
Sav.  Bank  v.  Munson,  47  Conn.  390;  manner  in  C  a^inst  two  parties,  A 
but  see  Knowles  v.  Carpenter,  8  R.  I.  and  B,  it  is  difficult  to  understand 
548.  upon  what  principle  either  of  the  two> 
After  the  grantee  has  thus  assumed  can  be  relieved  from  his  liability  by 
payment  of  a  mortgage  and  incurred  an  arrangement  entered  into  between 
an  absolute  personal  liability  to  the  themselves    alone.     It  is  even  more 
mortgagee,  can  his  grantor,  without  difficult  to  perceive   how  the  insol- 
the  knowledge  and  consent    of    the  vency  of  one  of  them  should  affect  the 
mortgagee,  release  him  from  his  as-  liability  of  the  other,  by  rendering  it 
sumption,  and  discharge  him  from  the  either  more  or  less  permanent.     "S  A 
liability  created  thereby?  It  is  strange,  is  bound  as  a  principal  debtor  and  R 
as  it  seems  to  me,  that  the  decisions  as  a  surety,  it  would  be  an  extraor- 
should  be  conflicting  in  their  answer  dinary  view  of  equity  which  should 
to  this  question.     In  the    following  regard   the    creditor's    right    against 
cases  it  is  either  expressly  held,  or  an  either  as  depending  upon  the  insol- 
unequivocal  opinion  is  stated  by  way  vency  of  the  other.     In  my  opinion, 
of  dictunit  that  the  grantor  cannot  thus  these  New  Jersey  decisions  are  not 
release  the  grantee  from  his  assump-  sustained  by  the  established  doctrinea 
tion  and  liability  to  the  mortgagee:  of  equity  concerning  the  relation  of 
Gamsey  v.  Rogers,  47  N.  Y.  233,  242;  suretyship.    Judson  v.  Dada,  79  N.  Y. 
7  Am.  Rep.  440,  per  Rapallo,  J.;  Hart-  373,  is  expressly  distinguished  from 
ley  V.  Harrison,  24  N.  Y.  170;  Simson  the  foregoing  series  of  New  York  cases, 
v.  Brown,  6  Hun,  251;  Douglass  v.  and  does  not  deal  with  the  mortgagee's 
VVella,  18  Hun,  88;  57  How.  Pr.  378  rights. 
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granteei  his  release  of  the  grantee,  or  his  valid  extension 
of  the  time  of  payment  to  the  grantee,  without  the  mort- 
gagor's consent,  would  operate  to  discharge  the  mortgagor. 
In  short,  the  doctrines  concerning  suretyship  must  con- 
trol the  dealings  between  these  three  parties.  When  land 
is  thus  conveyed,  with  an  assumption  of  a  mortgage  by 
the  grantee  contained  in  the  deed,  subsequent  grantees 
holding  under  the  conveyance  are  charged  with  notice, 
and  the  land  continues  to  be  the  primary  fund  for  pay- 
ment, as  though  the  fact  were  recited  in  their  own  deeds.^ 
In  the  foregoing  statement  of  the  general  doctrine,  it  has 
been  supposed  that  the  grantee  assumes  payment  of  the 
whole  mortgage.  If  a  grantee,  in  purchasing  a  part  of 
the  mortgaged  premises,  assumes  payment  of  a  part  of 
the  mortgage,  he  becomes  personally  and  primarily  liable 
only  for  such  part.'  The  general  doctrine  is  well  settled 
that  a  grantee  who  thus  assumes  payment,  in  whole  or  in 
part,  of  a  mortgage  as  a  portion  of  the  purchase  price  of 
the  land  conveyed  to  him  cannot  contest  the  validity  of 
the  mortgage  on  any  ground  and  thus  evad^  the  liability 
which  he  has  assumed.* 

'Weber  ▼.   Zaimet,  30  Wit.  2S3;  mortoage  del>t  for  which  ho  it  per- 

Fnemaii  ▼.    Avid,  44  N.  T.  60;  37  eonaUy  liable:  Snyder  v.   Robinson, 

Birb.  587.    If  the  land  la  conveyed  aiipra.     And  where  he  thni  redeema 

throBgh  raceesaive  grantees,  each  in  the  whole  mortgage,  he  becomes  snb- 

tun  assaming  payment  of  the  same  rogated  to  the  riffhts  of  the  mortgagee 

'■><>'^m^  they  all  become  and  remain  in  that  portion  of  it  which  he  did  not 

pencmwy  liable  to  the    mortgagee,  assume  —  or  in  other  words,  he  be- 

tod  be  may  obtain  a  decree  for  a  de«  comes  an  equitable  assignee  of  that 

fidency  against  all.     As  to  the  rights  portion  —  as  security  for    his    reim- 

o{  the  mortgagee  and  the  provisions  oursement  from  the  rest  of  the  mort- 

of  the  decree  in  such  cases,  see  Risk  gaged  premises:    Town  of  Salem  v. 

T.  Hoffboan,  69  Ind.  137;  Voungs  v.  fidgerly,  33  N.  H.  46;  Champlin  v. 

Pttblio  School  Trustees,  31  N.  J.  £q.  Williama,  9  Pa.  St.  341.     When,  how- 

290.  ever,   the  grantee  of  a  part  of  the 

'Snyder  ▼.  Robinson,  35  Ind.  311;  premises    assumes    payment    of    the 

9  Am.  Rep.  738;  Torrey  v.  Bank  of  whole  mortgage  upon  tiie  entire  tract, 

Orlsaofl^  9  Paige,   649;  7  Hill,   260;  no  such  right  of  subrogation  exists;  he 

fiiltoa  V.  Bissell,    1   Sand.  Ch.  407.  has  by  his  contract  charged  his  own 

Although  such  grantee  is  only  per-  land  with  the  entire  mortgage  debt, 

anally  liable  for  a  part,  yet  in  order  and  by  his  payment  the  mortgage  is 

to  protect  his  own  land,  under  the  completely    extinguished:    Welcli    v. 

wttled  doctrine  conoeming  redemp-  Beers,  8«Allen,  151.     [See  also  cases 

tioQ  be  may  be  compeUed  to  redeem  cited  posl,  §  1225,  1.] 
the  satire  mortoage.    If,  therefore,  he        *  Ritter  v.  Phillipa,  63  H.  T.  586; 

makes  a  sener^  payment*  it  will  be  Freeman  v.  Auld,  44  N.   Y.   50;  37' 

applied  &st  on  that  portion  of  the  Barb.  587;  Hardin  ▼.  Hyde,  40  Barb.. 
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§  1207.    Rationale  of  the  Grantee's  Liability.— The 

ground  of  the  grantee's  liability  adopted  by  the  courts  of 
a  large  majority  of  the  states  is  that  of  contract.    It  is  an 
application  of  the  general  doctrine,  so  widely  prevailing 
in  this  country  that  it  may  properly  be  called  an  Ameri- 
can doctrinCi — where  A  makes  a  promise  directly  to  B,  for 
the  benefit  of  C,  upon  a  consideration  moving  alone  from 
B,  0,  being  the  party  beneficially  interested,  may  treat 
the  promise  as  though  made  to  himself,  and  may  main- 
tain an  action  at  law  upon  it  in  his  own  name  against 
A,  the  promisor.     According  to  this  generally  accepted 
view,  the  liability  of  the  grantee  who  thus  assumes  the 
payment  of  an  outstanding  mortgage  does  not  depend 
upon  any  extension  of  the  equitable  doctrine  concerning 
subrogation;  it  is  strictly  legal,  arising  out  of  a  contract 
binding  at  law;  the  mortgagee,  instead  of  enforcing  the 
liability  by  a  suit  in  equity  for  a  foreclosure,  may  main- 
tain an  action  at  law  against  the  grantee  upon  his  prom- 
ise,  and   recover  a  personal  judgment  for  the   whole 
mortgage  debt.^    Another  and   entirely  different  ration- 

436;  Cox  v.  Hoxie,   116  Mass.   120;  pelled  to  pay  the  deficiency  arising 

Crawford  ▼.  Edwards,  33  Mich.  354;  after  a  sale  by  a  decree  in  an  eonity 

Pidgeon  v.  Trastees  etc.,  44  III.  501;  suit  for  a  foreclosure,   see  Bootn  ▼. 

and  see  cmie^  §  937,  and  cases  cited  in  Conn.  Mat.  L.  Ins.  Co.,  43  Mich.  299; 

note;    [Conner    v.    Hard,    35    Minn*  Unger  ▼.  Smith,  44  Mich.  22;  Stro- 

518.]  haaer  ▼.  Voltz,  42  Mich.  444;  Carley 

^  Mr.  Jones  represents  the  doctrine  v.  Fox,  38  Mich.  387;  Miller  v.  Thoinp- 
formalated  in  the  text  as  exceptional,  son,  34  Mich.  10;  Crawford  v.  £d- 
and  as  confined  to  the  coarts  of  New  wards,  33  Mich.  354;  Lamb  ▼.  Tacker, 
York:  See  1  Jones  on  Mortgages,  sees.  42  Iowa,  118;  Schmucker  ▼.  Sibert,  18 
755,  758,  762.  Mr.  Jones  has,  I  think,  Kan.  104;  26  Am.  Rep.  765.  [See  also 
fallen  into  an  error.  In  my  work  Ayres  ▼.  Randall,  108  Ind.  595;  Fol- 
apon  Remedies  by  the  Civil  Ac-  lansbee  v.  Johnson,  28  Minn.  311; 
tion,  I  have  examined  this  question  Dean  v.  Walker,  107  HL  540;  47  Am. 
and  collected  many  authorities,  and  Rep.  467;  and  see  Gilbert  v.  Sander* 
have  shown  that  the  general  doctrine  son,  56  Iowa,  349;  41  Am.  Rep.  103; 
of  contracts  as  stated  above  in  the  Society  of  Friends  v.  Haines,  47  Ohio 
text  prevails  tiironghont  a  majority  St.  423.]  It  mast  be  conceded,  how- 
of  the  states.  In  fact,  the  contrary  ever,  that  in  the  recent  cases  of  Par- 
rule,  which  forbids  the  party  for  dee  v.  Treat,  82  N.  Y.  385,  387,  388, 
whose  benefit  the  promise  is  made  to  and  Vrooman  v.  Turner,  69  N.  Y. 
sue  in  his  own  name,  is  exceptional:  280,  283,  25  Am.  Rep.  195,  the  New 
See  Pomeroy  on  Remedies, .  seo.  139,  York  ooart  seems  to  favor  the  doctrine 
and  cases  cited.  maintained  by  the  courts  of  Massachu* 

That  the  grantee  is  liable  an  his  setts  and  of  New  Jersey,  that  the  lia- 

contrcKt,    and  may  be    sued  by  the  bility  of  the  grantee  depends  upon  tha 

mortgagee  at  law,   or  may  be  com-  equitable  relation  of  subrogatioiL 
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a20  is  adopted  by  the  courts  of  certain  states:  that  the  lia- 
bility of  the  grantee  to  the  mortgagee  does  not  arise 
from  contract,  and  does  not  exist  at  law;  but  it  results 
from  an  applicatioui  or  more  correctly  an  extension,  of 
the  equitable  doctrine  of  subrogation.    Since  the  mort- 
gagor becomes  a  surety,  the  creditor  is  entitled  by  subro- 
gation to  all  the  securities  which  he  holds  from  the  prin- 
cipal debtor,  and  is  thus  entitled  in  equity  to  enforce  the 
promise  made  to  him  by  the  grantee.^    According  to  the 
general  theory  first  above  stated,  the  grantee's  assump- 
tion and  promise  are  so  completely  for  the  benefit  of 
the  mortgagee  that  the  grantor  can  mointain  no  action 
thereon  merely  because  the  grantee  has  failed  to  per- 
fonn  his  undertaking;  it  is  only  where  the  grantor  has 
himself  paid  the  mortgage  that  he  becomes  subrogated 
to  the  rights  of  the  mortgagee,  and  is  entitled  to  enforce 
it  against  the  grantee.' 

iThif  theory  is  adopted    by   the  Ca,  48  N.  T.  253;  bnt  lee  Yroomaa 

aoniii  of  MaasachiiflettB  abd  New  Jer-  ▼.  Turner,  69  N.  Y.  2280;  26  Am.  Rep. 

mj:  Mellen  ▼.  Whipple,  1  Gray,  317;  196;  [and  Meech  v.  Ensign,  49  Conn. 

Pdttee  T.   Peppard,   120  Mass.   622;  191;  44  Am.  Rep.  220.] 

Ezebsnge  Bank  ▼.  Rioe,  107  Mass.  37,  *  Ayers  ▼.  Dixon,   78  K.   T.   318, 

41;  9  Am.  Rep.  1;  Crowell  ▼.  Carrier,  822,  323;  but  see  Furnas  ▼.  Dnrgin, 

37  N.  J.  Sq.  162.     The  same  Hew  was  1 19  Mass.  600;  20  Am.  Rep.  341.    Tha 

tekstt  by  some  of  the  earlier  cases  in  mortgagor-grantor's  remedy  is  simply 

Ksw  Tork,  and  perhaps  in  other  states:  the  right  ot  exoneration  by  a  surety 

Hslsey  ▼.  Reed,  9  Paige,  446;  King  ▼.  a^rainst  his  principal  debtor.      It  is 

Wbitely,   10  Paige,   465;   Russell  ▼.  difficult  to  perceive  how  the  grantor 

Pistor,  7  N.  T.  171;  67  Am.  Deo.  609;  can  haye  any  other  rig^ht  of  action 

I^ter  T.  Hughes,  12  N.  T.  74;  62  against  his  grantee  consistently  with 

Am.  Dec  137.     [See  also  Davison  ▼.  the  settled  doctrines  of  equity  con- 

Holstl^  68  Vt.  90;  Willard  ▼.  Wor-  ceming  suretyship.    That  he  is  enti- 

■ham,  76  Va.  392;  Francisco  t.  Shel-  tied  to  this  remeily  is  clear:  Lappen 

too,  85  Va.  779;  Brown  ▼.  Stillman,  ▼.  Gill,  129  Mass.  349;  Risk  ▼.  Iloff- 

43  Minn.  126;  Osborne  t.  Cabell,  77  man,  69  Ind.  137.     When  the  agree- 

Va.  462.]    According  to  this  theory,  ment  of   assumption  by  the  grantee 

ths  Ual^ty  ol   the    grantee    to  the  is  of  such  a  special   character   that 

mortgagee  always  depends  upon  the  by  its  terms  the  grantor  still  remains 

{set  t£it  his    immediate  grantor    is  the  principal  debtor,  and  not  a  surety, 

alio   personally   liable,    since    there  the    grantee   becomes   liable   to   his 

would  be  no  place  for  the  operation  of  grantor  only,  and  not  to  the  mortffa* 

sny  subrogation,   in  the   absence  of  gee:  Pardee  ▼.  Treat,  82  N.  T.  386. 

neh  personal  liability  of  the  grantor:  As  to  the  extent  of  the  grantee's  lia- 

Norwood  ▼.  De  Hart,  30  N.  J.   £q.  bility,  see  Fenton  ▼.  Lord,  128  Mass. 

412;  Amand  ▼.  Grigg,  29  N.  J.  Eq.  466;  Emley  ▼.  Mount,  32  N.  J.  E<> 

482.    The  grantee's  Ability  at  law  on  470;  Strohauer  v.    Volts,   42    Mich, 

his  promise,   however,   does  not  de-  444;  Waters  ▼.   Hubbard,  44  Conn, 

pend  upon  any  personal  liability  of  340;  Marshall  T.  Davies^  78  N.   Y. 

his  grantor:  Thorp  ▼.   Keokuk  eto.  414, 
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§  1208.  Assumption  by  a  Mortgagee. — When  a  secoad 
mortgage  contains  a  provision  by  which  the  mortgagee 
assumes  the  payment  of  a  prior  mortgage  on  the  same 
Iand|  such  mortgagee  thereby  incurs  no  personal  liability 
to  the  prior  mortgagee.  The  whole  foundation  of  the 
grantee's  liability  in  such  a  case  is  wanting.  Even  if  the 
second  mortgage  is  in  the  form  of  an  absolute  deed,  the 
result  is  the  same.  In  either  case  there  is  no  debt  owing 
by  the  mortgagee  to  the  mortgagor,  which  he  can  pay  in 
whole  or  in  part  by  assuming  and  paying  a  prior  mort- 
gage.* 

§  1209.  II.  Assignment  of  the  Mortgage. — In  the  few 
states  which  still  retain,  in  the  ordinary  transactions  of 
business  and  modes  of  administering  justice,  the  strict 
legal  theory  according  to  which  the  mortgagee  obtains 
and  holds  the  legal  estate  in  the  land,  an  assignment  of 
the  mortgage  fully  efficient  and  operative  must  necessa- 
rily amount  to  a  conveyance  of  the  legal  estate  in  the 
mortgaged  premises.  Such  an  assignment  must,  there- 
fore, be  an  instrument  under  seal,  or  at  least  a  written 
instrument  sufficient  to  convey  the  legal  title.'  We  are 
only  concerned  with  that  mode  of  assignment  which  is 
valid  and  efficient  in  equity,  which  operates  to  vest  the 
assignee  with  all  the  mortgagee's  interests,  rights,  reme- 
dies, and  liabilities  which  are  recognized  and  enforced  in 
equity,  and  are  capable  of  being  transferred.*    A  formal 

>  Gamsey  t.  Rogers,  47  K.  Y.  233;  practically  at  least,  prevails  in  the 

7  Am.  Rep.  440.    The  opinion  of  Ra-  great  majority  of  the  states,  even  in 

pallo,  J.,  contains  a  clear  and  con-  many  of  those  which  also  retain  the 

vincing  explanation  of  the  necessary  lesal  view. 

distinction  between  assumptions  by  a  *  It  would,  however,  be  very  mis- 
grantee  and  by  a  mortgagee.  leading  to  call  this  an  *'  eqnitable  ** 

'  See  1  Jones  on  Mortgages,  sees,  assignment,  as  distinguished  from  that 

786-790,  where  the  rules  concerning  first  above  mentiouMl,  as  though  its 

this    form    of    assignment    are  fully  operation  were  confined  to  courts  of 

stated.     It  should  m  observed  that  in  equity,  and  it  conferred  rights  reoog- 

the  cases  involving  these  rules  the  nised  only  in  equity.    In  England  and 

question  is,  whether,  in  accordance  in   Massachusetts,   and  a  raw  other 

with  the  strict  legal  theory,  the  as-  states,  such  an  assignment  is  undonbt* 

signment  transferred  the  legal  estate  (n  edly  "  equitable  '*;  out  in  most  of  the 

the  land  to  the  assignee,  —  a  question  states  the  rights  which  it  confers  are 

purely  legal,  and  wholly  foreign  to  the  protected  by  all  the  ooortsu 
equitable  system  of  mortgage  which. 
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written  assignment  by  which  the  mortgagee  in  express 
terms  transfers  the  mortgage  and  the  debt  secured 
thereby,  and  the  bond,  note,  or  other  evidence  of  the 
debt,  is  always  proper,  and  possesses  many  advantages, 
and  should  always  be  adopted,  when  possible,  as  a  matter 
of  expediency,^  but  it  is  not  essential. 

§1210.  Assignment  of  the  Debt  Carries  with  It  the 
Mortgage  —  What  Operates  as  an  Assignment.  —  The 
fandamental  principle  upon  which  this  doctrine  of  assign- 
ment rests  is,  that  the  debt  is  the  principal  thing,  and  the 
mortgage  is  only  an  accessory  or  incident  of  the  debt,  and 
can  have  no  separate  independent  existence.'  The  doc- 
trine is  therefore  universal,  that  any  valid  operative  as- 
signment of  the  debt,  whether  evidenced  by  a  bond,  note, 
or  otherwise,  is  also  an  efficient  assignment  of  the  mort- 
gage, and  vests  the  assignee  with  all  the  equitable  rights, 
interests,  and  remedies  of  the  mortgagee.*    In  the  absence 

>  Among   thaM  advftntftgw  it   the  the  second  lystem,  as  deecribed  in  the 

power  of  haring  the  asngnment  re-  previons  section  IL,  snch  assignment 

corded,  with  the  protection  which  the  is  complete  and  absolute.    In  some  of 

recording  acts  giro  to  the  assignee:  the  states  adopting  the  itr$i  system. 

See  amiej  §|  7^,  7S4.  snch  assignment  is  regarded  as  simply 

^This  principle,  as  the  foundation  equitable,  since  the  assignee  does  not 
of  asDgnment,  was  forcibly  stated  by  thereby  acquire  the  legal  estate  in  the 
Swajne,  J.,  in  Carpenter  ?.  Longan,  mortgaged  premises;  but  in  several 
16  WaU.  271,  275,  a  case  where  the  other  states  of  the  same  class,  I  think 
mortgage  was  given  to  secure  a  note,  this  form  of  assignment  is  treated  as 
"  The  transfer  of  the  note  carries  with  practically  complete  and  absolute: 
ittbesecurity  [the  mortgage],  without  tiangdon  v.  Keith,  9  Vt.  299;  Pratt 
any  formal  assignment  or  delivery,  or  v.  &nk  of  Bennington,  10  Vt.  293; 
•?en  mention  of  the  latter.  If  not  33  Am.  Dec.  201;  Keyes  v.  Wood,  21 
aangoable  at  law,  it  is  clearly  so  in  Vt.  331;  Blake  v.  Williams,  36  N.  H. 
equity.  Whether  the  title  of  the  39;  Page  v.  Pierce,  26  K.  H.  317; 
usignee  is  legal  or  equitable  is  imma-  Downer  v.  Button,  26  N.  H.  338; 
terial.  The  result  follows  irrespective  Rigney  v.  Lovejoy,  13  N.  H.  247; 
of  that  question.  All  the  authorities  Smith  v.  Moore,  1 1  N.  H.  55;  South- 
agree  that  the  debt  is  the  principal  erin  v.  Mendam,  5  N.  H.  420;  Whit- 
thing,  and  the  mortgage  an  accessory,  temore  v.  Gibbs,  24  N.  H.  484; 
£qai^puts  the  principal  and  acces-  Thorndike  v.  Norris,  24  N.  H.  454; 
wry  upon  a  footing  of  equalityt  and  Wolcott  v.  Winchester,  15  Gray,  461; 
gives  to  the  assignee  of  the  evidence  Green  v.  Uart,  1  Johns.  580;  Runyau 
of  the  debt  the  same  rights  in  regard  v.  Mersereau,  1 1  Johns.  534;  6  Am. 
to  both.  The  mortgage  can  have  no  Dec.  393;  Evertson  v.  Booth,  19  Johns, 
•eparate  existence.  When  the  note  486,  491;  Jackson  v.  Blodget»  5  Cow. 
ia  paid,  the  mortgage  expires;  it  can-  202;  Pattison  v.  Hull,  9  Cow.  747; 
not  survive  for  a  moment  the  debt  Langdon  v.  Bnel,  9  Wend.  80;  Gillett 
which  the  note  represents."  v.  Campbell,  1  Denio,  520;  Parmelee 

*This   proposition    is  unheraal   in  v.  Dann,  23  Barb.  461;  Partridge  v. 

equity.     La  aU  the  states  adopting  Partridge,  38  Pa.  St.  78;  Hyman  ▼. 
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of  a  contrary  statutory  requirement,  such  assignment 
need  not  even,  be  in  writing;  it  may  be  merely  verbal 
with  delivery.  It  also  follows,  as  a  necessary  consequence 
of  the  same  principle,  that  an  assignment  of  the  mort- 
gage alone,  without  the  debt,  is  wholly  nugatory  in  equity, 
and  passes  no  equitable  rights  to  the  assignee.  Even  in 
the  states  where  the  legal  estate  in  the  premises  may  be 
conveyed  by  the  mortgagee,  such  an  assignment  would 
only  vest  the  assignee  with  the  naked  legal  title  held  by 
him  in  trust  for  the  one  who  owned  the  debt.^    The  rights 

Deverenz,    63   N.    0.    624;    Walker  ion  ▼.  Baumgartaer,  27  Ma  80;  Karts 

▼.  Kee,    14  S.  0.  142;  Cleveland  t.  ▼.  Sponable,  6  Kan.  895;  Bennett  ▼. 

Cohrs,  10  S.  C.  224;  Mnller  ▼.  Wad-  Solomon,  6  Cal.  134;  Ord  ▼.  MoKee, 

lington,  5  8.  0.342;  Front  r.Hoge,  57  5  Gal.  515;    [Conyerse  v.   Michigan 

Ala.  28;  Center  ▼.  P.  &  M.  Bank,  22  Dairy  Co.,  45  Fed.  Rep.  18.     See  alec 

Ala.   743;    G-raham  ▼.   Newman,    21  Connecticut  Mnt.  L.  Ins.  Co.  ▼.  Tal- 

Ala.  497;  Cnllnm  ▼.  Erwin,  4  Ala.  hot,  113  Ind.  373;  3  Am.  St  Bep. 

452;  Emanuel  v.  Hunt,  2  Ala.   190;  655;  JolinAon  v.  Johnson,  81  Mo.  331; 

Doe  V.  McLoskey,  1  Ala.  708;  O'Hara  Houston  eta  R.  B.  Co.  v.  Bremond, 

V.  Haas,  46  Miss.  374;  Holmes  ▼.  Mo-  66  Tex.    159;  Sedgwick  ▼.  Johnson, 

Ginty,  44Miss.  94;  Henderson  v.  Her-  107  111.  385.] 

rod,  10  Smedes  i  M.  631;  Lewis  ▼.  That  an  assignment  of  a  part  of  the 
Starke,  10  Smedes  &  M.  120;  Dick  debt  secured  carries  with  it  a  propor- 
▼.  Mawry,  9  Smedes  &  M.  448;  tionate  part  of  the  mortgage  naa  ^- 
Perot  ▼.  Levasseur,  21  La.  Ann.  529;  ready  been  shown:  Ante,  §  1202;  and 
Scott  ▼.  Turner,  15  La.  Ann.  346;  see  MuUer  7.  Wadlington,  5  S.  C.  342. 
Perkins  v.  Sterne,  23  Tex.  561;  76  A  verbal  assignment  with  delivery  ia 
Am.  Dec.  72;  Paine  v.  French,  4  Ohio,  snfficient^  in  the  absence  of  a  statutory 
318;  Burdett  v.  Clay,  8  B.  Men.  287;  requirement  of  writing:  Kamena  v. 
Miles  V.  Gray,  4  B.  Mon.  417;  French  Hnelbig.  23  K.  J.  £q.  78;  Pease  v. 
V.  Turner,  15  Ind.  59;  Burton  ▼.  Warren,  29  Mich.  9;  18  Am.  Rep.  58; 
Baxter,  7  Blackf.  297;  Slaughter  ▼•  but  when  it  was  intended  to  have  a 
Foust,  4  Blackf.  379;  Blair  v.  Bass,  written  assignment,  a  mere  manual 
4  Blackf.  539;  Briggs  v.  Hannowald,  delivery  will  not  pass  the  title:  Stranae 
35  Mich.  474;  NeUon  v.  Ferris,  30  v.  Josephthal,  77  N.  T.  622.  If  the 
Mich.  497;  Martin  ▼•  McReynolds,  debt  is  evidenced  by  a  note,  a  formal 
6  Midi.  70;  Crassly  v.  Keinback,  4  assignment  of  the  mortgage,  and  deliv- 
lU.  App.  341;  Mapps  v.  Sharps,  32  ery  of  the  note  wU/unU  indonemtnlj 
111.  13;  Pardee  v.  laudley,  31  UL  174;  constitutes  a  complete  and  absolute 
83  Am.  Deo.  219;  Vansant  v.  AUmon,  transfer:  Pease  v.  Warren,  29  Mich.  9; 
23  BL  30;  Lucas  ▼.  Harris,  20  111.  165;  18  Am.  Rep.  58;  Nelson  v.  Ferris,  30 
Ryan  v.  Dunlap,  17  Ul.  40;  63  Am.  Mich.  497.  [See  O'Connor  v.  McHugh« 
Dec  334;  Andrews  ▼.  Hart»  17  Wis.  89  Ala.  531  (transfer  by  delivery  of 
297;  Rice  v.  Cribb,  12  Wis.  179;  Blunt  note  and  mortgage  conveys  the  equi- 
V.  Walker,  11  Wis.  334;  78  Am.  Dec.  table,  but  not  the  legal,  estate);  Bar- 
709;  Croft  v.  Bunster,  9  Wis.  503;  rett  v.  Hinckley,  124  ill  32;  7  Am.  St. 
Vandercook  ▼.  Baker,  48  Iowa,  199;  Rep.  331  (mortgagee  can  convey  the 
Preston  v.  Morris,  42  Iowa,  549;  Swan  legal  title  only  by  deed  under  seal); 
V.  Taple,  35  Iowa,  248;  Bank  of  Indi-  Bailev  v.  Winn,  101  Mo.  649.]  A  trans- 
ana  V.  Anderson,  14  Iowa,  544;  83  fer  of  a  negotiable  note  without  in- 
Am.  Deo.  390;  Crow  v.  Vance,  4  dortement  passes  a  perfect  equitable 
Iowa,  434;  Lindisey  v.  Bates,  42  Miss,  title. 

397;  Potter  v.  Stevens,  40  Mo.  229;        ^  Carpenter  v.  Longan,  16  Wall.  271; 

Chappell  V.  Allen,  38  Mo.  213;  Ander-  Hatchina  v.  Carleton,  19  N.  H.  487; 
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of  priority  acquired  by  the  assignee,  as  governed  by  the 

original  doctrines  of  equity,  and  as  modified  by  the  re- 
cording acts,  and  how  far  he  takes  subject  to  or  freed 
from  existing  equities  in  favor  of  the  mortgagor  and  oth- 
ers, have  already  been  considered  in  a  previous  chapter.^ 

fiell  T.  Mone,  6  H.  H.  205;  Bowers  ▼•  amined  ante,  S  704,  and  easai  are  eited 
Johnaoo,  49  N.  Y.  432;  Merritt  ▼.  reaching  exactly  opposite  conolasioos. 
Btfthblick,  36  N.  Y.  44;  47  Barb.  253;  The  following  caees,  also,  maintain 
Cw^er  T.  Newland,  17  Abb.  Pr.  342;  the  mle  that  each  asaiffnee  takes  the 
Ajwarr,  Bill,  6  Johns.  Ch.  570;  CleVe-  mortgage  free  from  all  equities:  Oar- 
lind  f.  Cohra,  10  S.  C.  224;  Garter  ▼.  penter  t.  Longan,  16  Wall  271;  Keni- 
Beoaett»  4  Fla.  283;  Doe  ▼.  McLoskey,  cott  ▼.  Supervisors,  16  Wall  452;  Beala 
1  Ala.  708;  Johnson  ▼.  Gomett,  29  Ind.  t.  Neddo,  1  McCrtkry,  206;  Oabbert  ▼• 
59;  Bailey  ▼.  Qonld,  Walk.  Ch.  478;  Schwartz,  69  Ind.  450;  Piene  ▼.  * 
Hitchcock  v.  Merrick,  18  Wis.  357;  Fannce,  47  Me.  507;  Spragne  ▼.  Ora- 
Svan  f.  Yaple,  35  Iowa,  248;  Sangster  bam,  29  Me.  160;  Taylor  ▼.  Page,  6 
▼.  Love,  11  Iowa,  580;  Pope  t.  Jacobus,  Allen,  86;  Gould  v.  Marsh,  1  Hun,  566; 
10  Iowa,  262;  Thayer  ▼.  Campbell,  9  and  see  Jones  ▼.  Smith,  22  Mich.  360. 
Ma  277,  280;  Peters  ▼.  Jamestown  R  On  the  other  hand,  the  following  addi- 
Ca,  5  GaL  334;  63  Am.  Dec.  134.  [See  tional  cases  hold  such  aasicnment  to 
alio  Williams  t.  Teachey,  85  N.  G.  402;  be  controlled  by  the  geoenl  rule,  and 
Dameron  v.  Eskridge,  104  N.  G.  624.]  therefore  subject  to  all  ezistinff  equi* 
In  states  adopting  the  $eetmd  system,  ties:  Graasly  ▼.  Heinback,  4  IlL  App. 
wch  sn  assignment  would  be  wholly  341;  Bally  ▼.  Smith,  14  Ohio  81  w6; 
Bogatofy,  oonyeying  no  interest  to  the  84  Am.  Dec.  385;  Johnson  ▼•  Garpen- 
usigaee.  In  states  of  th^Jirtt  class,  ter.  7  Minn.  176;  Bouligny  ▼.  Fortier, 
it  would  be  possible  at  law,  but  the  17  La.  Ann.  121.  The  reasons  for  the 
ban  legal  interest  acquired  by  the  ruling  that  such  assignee  takes  free 
tmpte  would  be  controlled  by  from  all  equities  are  stated  with  as 
«quty  for  the  benefit  of  the  party  much  force  as  possible  by  Swayne,  J.^ 
holding  the  debt,  who  would  be  the  in  Carpenter  v.  Longaa,  mprtu  Re- 
penon  ben^ieiaUjf  interested,  and  the  duced  to  their  lowest  terms,  the^ 
tquUabU  owner  of  the  mortgage.  It  amount  to  this:  that  the  debt  is 
ihoold  be  obserred,  however,  that  the  principal  thing,  and  the  mortgage 
vlwtt  the  mortgage  itself,  as  is  ordi-  ts  a  mere  adjunct  of  the  debt,  and  has 
aahly  the  case^  contains  a  covenant  or  no  existence  separate  from  the  debtb 
promise  on  the  mortgagor's  part  to  Admitting  the  tull  force  of  this  reason- 
pay  the  debt,  or  a  provision  from  ing^  the  conclusion  is,  in  my  opinion, 
which  such  a  promise  will  be  implied,  the  result  of  a  false  analogy.  The 
in  sssignment  of  the  mortgage  is  answer  to  it  is  very  short,  but,  as  it 
ucevanly,  also,  an  assignment  of  the  seems  to  me,  very  complete.  The  note 
debt  and  th€  mortgage  do  not  together  eonMH- 
^  See  anlet  vol.  2,  Si  703-715.  That  tute  a  prominory  wAa.  The  conclusion 
the  asa^gnee  takes  subject  to  exist-  reached  by  this  line  of  cases  not  only 
ing  equities  (oii^e,  f  704),  see  Vreden-  destroys  the  uniformity  and  oonsis- 
barsb  v.  Burnet^  31  N.  J.  £q.  229;  tency  of  the  doctrines  oonceminff 
BoTDank  v.  Warwick,  52  Iowa,  493;  mortgages,  but  misapprehends  and 
Sims  V.  Hammond,  33  Iowa,  368;  Ma-  misappUea  the  peculiar  doctrines  con- 
na  V.  Ainsworth,  58  IlL  163.  When  oemms  negotiaole  instruments.  The 
I  mortgage  is  given  to  secure  a  n^i^oCJa-  most  distinctive  feature  of  negotia- 
te note^  and  the  note  and  mortgage  bility — the  rule  that  the  hoina  fidf. 
m  aaaigned    before     maturity,    the  transferee  takes  s   bill  or  note  free 

rition  whether  the  assignee  takes  from  defenses  —  had  its  origin  in  the 

mortgage  free  farom  all  equities,  as  customs  of  merchants.    It  was  first 

in  the  case  of  a  bonajide  transferee  adopted  by  the  courts,  and  has  ever 

of  Boch  a  note  alone,  or  whether  he  since  been  maintained,  solely  with  a 

tUsa  it  subject  to  all  equities^  is  ex-  tkw  to  promote  the  kdereeU  ^f  mer- 
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§  1211.  Eqtdtable  ABSignment  by  Subrogation.  — Un- 
der some  circumstances,  the  payment  of  the  amount  due 
on  a  mortgage,  when  made  by  certain  classes  of  persons, 
is  held  in  equity  to  operate  as  an  assignment  of  the  mort- 
gage. By  means  of  the  payment,  the  mortgage  is  not 
satisfied  and  the  lien  of  it  destroyed,  but  equity  regards 
the  person  making  the  payment  as  thereby  becoming  the 
owner  of  the  mortgage,  at  least  for  some  definite  purposes, 
and  the  mortgage  as  being  kept  alive,  and  the  lien  thereof 
as  preserved,  for  his  benefit  and  security.  This  equitable 
result  follows,  although  no  actual  assignment,  written  or 
verbal,  accompanied  the  payment,  and  the  securities  them- 
selves were  not  delivered  over  to  the  person  making  pay- 
ment, and  even  though  a  receipt  was  given  speaking  of 
the  mortgage  debt  as  being  fully  paid,  and  sometimes 
even  though  the  mortgage  itself  was  actually  discharged 
and  satisfied  of  record.  This  equitable  doctrine,  which 
is  a  particular  application  of  the  broad  principle  of  sub- 
rogation, is  enforced  whenever  the  person  making  the 
payment  stands  in  such  relations  to  the  premises  or  to 
the  other  parties  that  his  interests,  recognized  either  by 
law  or  by  equity,  can  only  be  fully  protected  and  main- 
tained by  regarding  the  transaction  as  an  assignment  to 

c/ia/tte,  and  to  $eeure  the  success  and  before  maturity,  and  the  aMignment 

fretdom  qf  mercantile  and  commercial  was  not  recorded,  and  no  notice  of  it 

dealings.    A  promissory    note  accom-  was  given  to  the  mortgagor,  payment 

panied  by  a  mortgage  is  not  in  any  by  the  mortgagor  to  the  original  mort- 

sense  a  mnaantUe  or  commercial  secu-  gagee  does  not  in  any  way  i^ect  the 

rity;  all  the  reasons  of  the  peculiar  rights  of  the  assignee  to  enforce  the 

mle  of  the  law  merchant  fail  in  their  security,  —  the  absence  of  notice  being 

application  to  it.     The  conrts  which  wholly  immaterial.     This  decision  is 

extend  this  rule  to  a  note  and  mort-  certainly  inconsistent  with  a  doctrine 

gage  are  misled  by  a  false  analogy;  in  supposed  to  be  settled  and  familiar:  See 

order  to  reach  their  conclusion,  they  ante,  vol.  2,  §  702.     The  only  possible 

are  obliged  to  treat  the  mortgage  as  a  ^ound  upon  which  it  can  be  sustained 

nullity, — not  merely  as  an  »ic/S«n<  of  is  the  rule  stated  above,  which  im- 

the  note,  but  as  having  actually  no  parts  to  such  mortj2:ages  the  distinct* 

existence.     I  am  strongly  of  the  opin*  ive  characteristios  of  negotiable  paper, 

ion  that  the  cases  of  which  the  Illi>  This  case,  I  think,  well  illustrates  the 

nois  decisions    are  an    example  rest  correctness  of  my  criticisms;  it  shows 

upon  a  true  foundation  of  principle,  to  what  extent  that  rule  destroys  the 

It  is  held  in  the  very  recent  case  of  consistency  and  uniformity  of  the  tet- 

Burhans  v.  Hutcheson,  25  Elan.  625,  tied  doctrines  concerning  mortgages. 

37  Am.  Rep.  274,  that  where  a  note  See  also  Jones  v.  Smith,  22  Mich.  360* 

and  mortgage  are  assigned  for  value  Van  Keuren  v.  Corkins,  4  Hun,  129. 
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bim;  and  the  lien  of  the  mortgage  as  being  kept  alive, 
either  wholly  or  in  part,  for  his  security  and  benefit.^ 

§  1212.  la  whose  Favor  Such  Equitable  Assignment 
Exists.  —  Equity  does  not  admit  the  doctrine  of  equitable 
assignment  in  favor  of  every  person  who  pays  off  a  mort- 
gage. Such  relations  must  exist  towards  the  mortgaged 
premises  or  with  the  other  parties,  that  the  payment  is 
not  a  purely  voluntary  act,  but  is  an  equitably  necessary 
or  proper  means  of  securing  the  interests  of  the  one  mak- 
ing it  from  possible  loss  or  injury.  The  payment  must 
be  made  by  or  on  behalf  of  a  person  who  had  some  in- 
terest in  the  premises,  or  some  claim  against  other  par- 
ties, which  he  is  entitled,  in  equity,  to  have  protected  and 
secured.  A  mere  stranger,  therefore,  who  pays  off  a  mort- 
gage as  a  purely  voluntary  act  can  never  be  an  equitable 
assignee.'    In  general,  when  any  person  having  a  subse- 

'  It  ahonld   be  oarefally  obMired  rights  are  to  be  ooniidered  in  oonnec- 

thit  ibis  peculiarly  equitable  doctrine  tioa  with  this  doctrine  are  the  stran- 

tan  hare  application  only  to  persona  ger  who  voluntarily  pays  the  mort* 

who,  properly  speaking,  make    pay-  gage,    the    stranger    who    advances 

ment  of  tiie  mortgage.     If  a  stranger,  money  for  its  payment  at  the  request 

having  no  interoit  whatever  in  the  of  the  mortgagor  or  other  person  npon 

pmnites,    purchases    the    mortgage  whom  the  liability  to  pay  rests,  the 

!rom  the  holder  thereof,  and  takes  an  mortgagor,  his  heirs,  devisees,  and  ad- 

aasigDiiient  to  himself,  the  doctrine  ministrators  or  executors,  hie  g^rantee 

demy  has  no  application.    If,  how*  who  assumes  payment  of  the  mortgage, 

«rer,  persona  acquiring  subsequent  in-  his    grantee  merely  subject    to   the 

terett*  in  the  premises,  as  purchasers,  mortgage,  the  widow  of  the  mortgagor 

inenmbrattoers,  and  the  like,  but  not  or  of  any  subeequent  owner  of  tiie 

being  the  debtors*  pav  <^  the  mort-  premises,  subsequent  encumbrancers, 

gage  for  the  purpose  of  securing  their  subsequent  lessees,  —  in  short,  all  per- 

own  interest,  their  aet   is  properly  sons  who  acquire  subsequent  interests 

called  a  "payment,"  and    they  are  in  the  mortgaeed  premises  or  in  any 

plainly  in  a  very  different  position  part  thereof .    This  doctrine  in  oonnec- 

trom  that  of  the  stranser  who  pnr-  tion  with  the  seneral  principle  of  sub- 

ehaaes  the  mortgage.     The  doctrine  rogation  is  elaborately  discussed  in  the 

fonnolated  in  the  text  is  an  instance  American  editor's  notes  to  Aldrich  v. 

of  mAngaUon,  and  depends  upon  the  Cooper,  2  Lead.  Gas.  Eq.,  228,  255,  et 

auM  general  grounds  and  considers*  seq.,  and  to  Dering  v.  Earl  of  Win- 

Uons.    By  many  writers  and  judges  chelsea,  1  Lead.  C^  Eq.,   4th  Am. 

it  is  discussed  under   the  name  of  ed.,  120,  134-187;«nd  sec  section  con - 

''•abrogation "alone;  the  person  pay-  eeming    merger^    afUe^    §§    789-300, 

ing  is  described  as  being  subrogated  voL  2. 

to  tba  rights  of  the  mor&agee  in  the  '  Sueh  a  stranger,  bavins  no  interest 

nortgsge  seenrity.    I  pre&  to  use  the  in  the  premises  and  no  rJations  with 

ume  of  "equitable  assignments"^-  the  parties,  cannot  even  compel  the 

*  designation  which   accurately  de-  mortgagee  to  accept  payment  of  the 

•eribes  the  nature  of  the  transaction  amount  due   on    tne    mortgage.     If 

•nd  its  effects  upon  the  rights  of  the  the  mortgagee  voluntarily  accents  the 

(•rtiflSi    The  dMses  of  persons  whose  money,  he  cannot  be  compelled  to 
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quent  interest  in  the  premises,  and  who  is  therefore  enti* 
tied  to  redeem  for  the  purpose  of  protecting  such  interest, 
and  who  is  not  the  principal  debtor  primarily  and  abso- 
lutely liable  for  the  mortgage  debt,  pays  off  the  mortgage^ 
he  thereby  becomes  an  equitable  assignee  thereof,  and 
may  keep  alive  and  enforce  the  lien  so  far  as  may  be 
necessary  in  equity  for  his  own  benefit;  he  is  subrogated 
to  the  rights  of  the  mortgagee  to  the  extent  necessary  for 
his  own  equitable  protection.*    The  doctrine  is  also  justly 

asaiffn  the  mortgage  to  the  stranger,  right  to  redeem,  the  latter  is  sabro- 
If  the  mortgagee  eoMenti  both  to  ao-  gated,  by  the  assignment,  to  the  mort- 
cept  the  money  and  to  give  an  assign-  gage  debt  and  mortgage  security,  and 
ment,  then  the  transaction  becomes  to  the  instruments  evidencing  eoch 
an  ordinary  purchase  of  the  mortgage  debt  and  security,  and  there  is  no 
by  the  stranger,  which  can  always  be  room  or  occasion  for  subrogation  by 
effected  with  the  mortgagee's  cons«9i<,  operation  of  law-"  The  class  of  per- 
but  never  without.  In  no  case,  there-  sons  coming  within  the  description  of 
fore,  can  the  stranger  voluntarily  pay-  the  text  who  are  eouitable  assignees, 
ing  occupy  the  position  of  an  tquitable  and  thus  subrogated  to  the  mor^agee 
assignee,  —  he  can  never  claim  to  be  by  the  set  of  payment,  include  the 
mbngaied  to  the  rights  of  the  mort-  grantee  from  the  mortgagor  or  any 
gaeee.  subsequent  grantee  who  nas  taken  the 
^In  Muir  v.  Berkshire,  52  Ind.  149,  land  simply  subject  to  the  mortgage; 
151,  Biddle,  0.  J.,  said:  "  Subrogation  the  heir  or  devisee  of  the  mortgagor; 
generally  takes  place  between  oo-  the  widow  of  the  mortgagor  or  of  any 
creditors,  where  the  junior  pays  the  subsequent  owner;  a  subsequent  en- 
debt  due  to  the  senior,  to  secure  his  cumbrancer  by  mortgage,  judgment, 
own  claim,  or  it  arises  from  transac-  or  otherwise;  a  subsequent  lessee,  and 
tions  of  principals  and  sureties,  and  the  like.  The  mortgaator  himself  who 
sometimes  between  co-sureties  or  co-  has  conveyed  the  premises  to  a  grantee 
guarantors.  It  is  not  allowed  to  vol-  in  such  manner  that  the  latter  has  a«- 
untary  purchasers  or  stran(||ers,  unless  sumed  payment  of  the  mortgage  debt 
there  is  some  peculiar  equitable  rela-  becomes  an  equitable  assignee  on  pay- 
tion  in  the  transaction,  and  never  to  ment,  and  is  subrogated  to  the  mort- 
mere  meddlers.  But  while  this  is  the  gagee,  so  far  <u  is  necesaarf  to  turfbrce 
rule  generally,  we  think  that  a  per-  hin  equity  of  reSmburaeme/U  or  exonerO' 
son  who  has  paid  a  debt  under  a  lion  from  if^eJt  grantee;  hat  qucert,  iah^ 
colorable  obligation  to  do  so,  that  he  an  equitable  assignee  to  any  greater 
may  protect  his  own  claim,  should  be  extent  or  against  any  other  parties? 
subrogated  to  the  rights  of  the  cred-  See  ante^  §  1206,  and  notes;  also  voL  2, 
itor.'*  In  Ellsworth  V.  Lockwood,  42  §797.  The  doctrine  is  also  extended  to 
N.  Y.  89,  97,  Sutherland,  J.,  said:  a  person  who  had  no  subsequent  inter- 
*'  The  subrogation  or  substitution  by  est  in  the  premises,  and  was  therefore 
operation  of  law  to  the  rights  and  in-  under  no  obligation  or  personal  necet* 
terests  of  the  mortgagee  in  the  land  is  sity  of  paying  the  debt,  but  who  at 
on  and  by  redemption;  and  redemp-  the  instance  of  the  debtor  pays  off  the 
tion  isjKwment  of  the  mortgage  debt,  mortgage  for  his  benefit,  or  advances 
after  forfeiture  by  the  terms  of  the  the  money  for  its  payment,  under  an 
mortgage  contract;  so  that  really  the  agreement  that  he  shall  have  seoority 
subrosation  or  substitution  by  opera-  for  his  payment  or  advances.  Such  a 
tion  of  law  arises  or  proceeds  on  the  person  is  not  a  mere  stranger  and  vol- 
theory  that  the  mortgage  debt  is  paid,  unteer.  The  following  caaes  furnish 
If  the  holder  of  a  bond  and  mor^ge  illustrations  of  the  doctrine  as  applied 
a$tigm  them  to  a  party  claiming  a  to  various  persona  belonging  to  th« 


*. 
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extended,  by  analogy,  to  one  who,  having  no  previons  in- 
terest, and  being  nnder  no  obligation,  pays  off  the  mort- 
gage, or  advances  money  for  its  payment,  at  the  instance 
of  a  debtor  party  and  for  his  benefit;  such  a  person  is  in 
no  tme  sense  a  mere  stranger  and  volunteer. 

§  1213.  In  whose  Favor  Such  Equitable  Anignment 
does  not  Exist.  —  On  the  other  hand,  if  payment  of  the 
mor^;age  debt  is  made  to  the  mortgagee  or  other  holder 
of  the  mortgage,  by  a  party  who  is  himself  personally 
and  primarily  liable  for  the  debt,  who  is  in  any  manner 
and  by  any  means  the  actual  primary  debtor,  whose  duty 
it  is  to  pay  the  debt  absolutely,  and  before  all  others,  such 
pajment  operates  ipBo  facto  as  an  end  of  the  mortgage, 
and  the  lien  is  completely  destroyed.  The  party  so  pay- 
ing is  not  sabrogated  to  the  rights  of  the  mortgagee; 
there  is  no  equitable  assignment  to  him  of  the  mortgage 
aecnrity;  even  if  he  should  receive  a  formal  assignment, 
the  mortgage  could  not  be  thus  kept  alive,  but  would  be 
whoDy  merged  and  ended.^ 

dia  aa  aboTe  ennmentfld:  Cobb  ▼.  tin,  48  Wia.  198;  Greenwall  v.  Heii- 

Dyer,  G9  Me.  494  (where  the  mortga^  tage,  71  Mo.  459;  Lockwood  ▼.  Marsh, 

liad  been  actually  satisfied  and  dia-  3  Nev.  138;  Carpentier  v.  Brenham,  40 

cbirged  of  record  on  payment  by  a  Cal.  221;  and  aee  1  Jonee  on  Mori- 

JQoior  mortgagee);  Walker  ▼.  Kmg,  gagea,  aeos.  874-886;  and  ante,  vol.  2, 

45  Vt  525;  44  Vt.  601;  Wheeler  t.  §§  797,  798.     [See  also  McCormick  v. 

Vniard,  44    Vt.    640;    Twombly  ▼.  Knox,  105  U.  S.  126;  Arnold  ▼.  Green, 

OMsidy,  82  N.   T.    155;   Barnes    v.  116  N.  T.  566;  Kelly  v.  Duff,  61  N.  H. 

Hott^  64  N.  T.  397;  21  Am.  Rep.  625  435;  Daffy  ▼.  McQninnesa,  13  R.  L 

(the  mortgage  discharged  of  record);  595;  Satton  ▼.  Sutton,  26  S.  C.  33; 

Brainard  ▼.   Cooper,    10  N.  Y.   356;  Ohmer  t.  Boyer,  89  Ala.  273;  First 

Ruaell  ▼.   Pistor,  7  N.   T.  171;  67  Nat.  Bank  ▼.  Ackerman,  70  Tez.  315; 

Am.  Dee.  509;  Snelling  t.  Mclnlyre,  Johnson  t.  Barrett,  117  Ind.  551;  10 

6  Abb.  N.  a  469;  Dings  ▼.  Parshall,  Am.  St.  Rep.  83;  Ebert  t.  Gerding, 

7  Hon,  522;  McGiven  ▼.  VHieebck,  7  116  Hi.  216;  Wilson  t.  Mayberry,  75 
Btrbu  22;  Rogers  ▼.  Traders'  Ins.  Co.,  Wis.  191;  17  Am.  St.  Rep.  193;  Ger- 
6  Paige,  583;  Klock  ▼.  Cronkhite,  1  dine  ▼.  Menage,  41  Minn.  417;  Bryson 
Hai,  107;  Tice  ▼.  Annin,  2  Johns.  Ch.  ▼.  Close,  60  Iowa,  357;  Allen  v.  Der- 
125;  Hosier's  Appeal,  56  Pa.  St.  76;  mott,  80  Mo.  56;  Crippen  v.  Chappel, 
93  Am.  Dea  783;  Roddy's  Appeal,  72  35  Kan.  495;  57  Am.  Rep.  187;  Swain 
Pa.  8t  98;  Fiacre  v.  Chapman,  32  t.  Stockton  S.  &  L.  Soc,  78  Cal.  600; 
K.  J.  £q.  463;  Robinson  ▼.  Urqnhart,  12  Am.  St.  Rep.  118.] 

12  K.  J.  BqL  515;  Carter  ▼.  Taylor,  3  '  In  thia  description  are  included 
Head,  30;  Simpson  v.  Gardiner,  97  the  mortcragor  himsf^lf,  ao  long  as  he 
HL  287  (by  one  of  two  owners  in  eom-  remains  the  prinoipal  debtor,  and  has 
neo);  Yonng  ▼•  Mornn,  89  Dl.  199;  not  chansed  nia  relationa  by  aconTey- 
Mattaaon  ▼.  Thomaa,  41  DL  110;  Wood  anoe,  and  also  the  grantee  from  the 
▼.  Smith,  51  Iowa,  156;  White  v.  mortgagor  who  has  assumed  payment 
Hatnptoa,  13  Iowa,  259;  Levy  y.  Mar-  of  the  mortgage  debt,  and  thus  reor 
8£q,  JCB.  — U7 
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§  1214.    The  Bight  to  Compel  an  Aotnal  Awdgnment. 

—  Whether  the  equitable  assignee  may  compel  an  actual 
assignment  is  a  question  which  has  received  conflicting 
answers  from  different  courts.  Some  cases  hold  that 
every  person  who,  on  payment,  becomes  an  equitable  as* 
signee  is  entitled  to  compel  the  execution  of  a  formal 
assignment  of  the  mortgage  by  the  mortgagee  or  other 
holder,  for  the  purpose  of  perfecting  his  own  equitable 
right  of  subrogation.^  By  other  cases  the  position  is 
maintained  that  such  person  must,  in  general,  rely  upon 
his  equitable  assignment  and  right  of  subrogation,  and 
cannot  compel  the  execution  of  a  formal  assignment;  that 
only  a  technical  surety  is  entitled  to  perfect  his  right  of 
subrogation  by  calling  for  an  assignment  in  writing.* 

§  1216.  ni.  Rights  and  Liabilities  of  the  Mortgagee 
in  Possession.  —  In  has  been  shown  in  the  preceding  sec- 
tion II.  that  in  a  portion  of  the  states  adopting  the  first 
or  legal  system  the  mortgagee  is  entitled  to  possession  at 
once  upon  the  execution  of  the  mortgage;  that  in  the  re- 
maining states  of  the  same  class  he  is  entitled  to  posses- 

dered  himself  the  principal  and  pri*  it  was  held  to  be  extinguished);  WiU« 

mary  debtor  therefor.    V^hen  a  grantee  son  ▼.  Burton,  52  Vt.  394  (payment 

has  thns  become  the  principal  debtor,  by  a  grantee  who  had  assumed  the 

the  mortgagor,  as  Am  surety,  upon  pay*  mortgage);  Dickason  ▼.  Williams,  129 

ment,  is  an  equitable  assignee  of  the  Mass.  182;  37  Am.  Rep.  316  (ditto); 

mortgage,  and  is  subrogated  to  the  and  see  1  Jones  on  Mortgages,  sees, 

mortgagee,  so  far  as  is  necessary  to  864,  866;  also  ante,  vol.  2,  section  on 

enforce  his  right  of  exoneration  by  the  merger,  §§  793,  796-798.    [See  farther, 

grantee;  but  it  by  no  means  follows  Birke  v.  Abbott,  103  Ind.  1;  53  Am. 

that  he  is  an  equitable  assignee  of  the  Rep.  474.] 

mortgage,  and  entitled  to  enforce  its  ^  Twombly  ▼.  Cassidy,  82  N.  Y.  155; 

Uenagcun8taU9ub$equerU  encumbraneerg  Ellsworth  ▼.  Lockwood,  42  N.  Y.  89; 

and  other  partiei  interested.     In  like  Johnson  v.  Zink,  52  Barb.  396;  Tomp- 

manner,  if  A  and  B  are  oo-owners  of  kins  v.  Seely,  29  Barb.  212;  Pardee  ▼. 

land,   and   jointly  give   a   mortgage  Van  Anken,  3  Barb.  534;  McLean  ▼. 

thereon^  and  A  pays  off  the  entire  Tompkins,  18  Abb.  Pr.  24;  Monnt  v. 

debt,  he  is  an  equitable  assignee  of  the  Suydam,  4   Sand.    Gh.  399;  Baker  v. 

mortga^  to  the  extent  of  compelling  Terrell,  8  Minn.  195;  and  see  Lyon's 

%  contribution  from  B;  but  this  may  Appeal,  61  Pa.  St.  15;  Bishop  v.  Og* 

not  entitle  him  to  keep  the  mortgage  den,  9  Phila.  524. 

alive  as  against  all  other  parties  sub-  *  Lamb  v.  Montacnxe,  1 12  Mass.  352; 

■equently  and  independently  interest-  Lamson  v.  Drake,  105  Mass.  564;  But- 

ed  in  the  premises.     As  illustrations  ler  ▼.  Taylor,  5  (>ray,  455.    It  seems, 

of  the  text^  see  Moody  v.  Moody,  68  however,  that  he  is  entitled  to  have 

Me.  155  (mortgage  paid  by  the  mort-  the  mortgage  delivered  up  to  himself 

eagor-debtor,  and  although  procured  uncanceled:    Hamilton  ▼.  DobbSi    19 

y  him  to  bt  assigned  to  a  third  person,  N.  J.  Eq.  2X1* 
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rion  only  upon  the  mortgagor's  default;  and  that  in  either 
case,  npon  thus  acquiring  the  possession,  he  can  retain 
it  until   the  mortgage  is  redeemed.    In^  all  the  states 
adopting  the  second  system,  the  mortgagee  is  not  entitled 
to  possession,  either  hefore  or  after  a  breach  of  the  condi« 
tion.    If,  however,  he  actually  acquires  possession,  with 
the  consent  of  the  mortgagor,  or  in  any  other  lawful  man- 
ner, although  the  nature  of  his  interest  is  not  thereby 
altered,  he  is  entitled  to  retain  such  possession  until  the 
mortgage  is  redeemed  or  paid.^    The  rights  and  conse- 
quent liabilities  of  the  mortgagee  who  is  actually  and 
lawfully   in   possession,  as   against  the  mortgagor  and 
those  claiming  under  or  through  him,  are  thus  virtually 
the  same  in  all  the  states,  as  well  in  those  adopting  the 
second  as  in  those  adopting  the  first  system,  as  heretofore 
described.     In  order,  however,  that  these  special  rights 
and  liabilities  may  arise  from  his  possession,  it  must  be 
a  possession  taken  and  held  by  him  as  mortgagee.* 

§  1216.  With  What  He  is  Chargeable— Rents.— The 
general  duty  of  the  mortgagee  in  possession  towards  the 
premises  is  that  of  the  ordinary  prudent  owner.  He  must 
account,  in  general,  for  their  rents  and  profits,  or  for  their 
occapation  value.  When  the  land  is  in  the  occupation 
of  tenants,  he  is  chargeable  with  the  gross  actual  rents 
and  profits  received,  and  with  no  more,  unless  he  has 
been  guilty  of  a  willful  default.*    When  the  land  is  occu- 

^Seeon^  f  1189.  L.  R.2  H.L.  1;  Hnffhas  T.  WiUUms, 

'  Ptfkinaon  ▼.  Hanbary,  L.  R.  2  H.  12  Ves.   403;  Chaplm  v.  Young,   33 

li.  1;  2  De  Gex,  J.  &  S.  450;  Sanford  Beav.  330;  Blam  ▼.  Mitchell,  69  Ala. 

V.  Pierce,  126  Maas.  146;  Lamson  v.  535;  Barron  v.  PauUing,  38  Ala.  292; 

Drake,  106  Mass.  564;  Davenport  ▼.  Adkins  ▼.  Lewis,  5  Or.  292;  Cook  ▼. 

^Torpin,  41  Cal.  100.     [See  also  Daniel  Ottawa  University,  14  Kan.  548;  Frey- 

▼.  Cotcer,  70  Ala.  260;  Rogers  v.  Ben-  tag  v.  Hoelaad,  23  N.  J.  £q.  36,  41; 

ton,  39  Minn.  39;  12  Am.  St  Rep.  613;  Shaeffer  ▼.  Chambers,  6  N.  J.  Eq.  548; 

BykningT.  Sabin,  45  Minn.  431.]  47  Am.  Deo.  211;  Van  Baren  v,  01m- 

'Some  of  the  Amerioan  cases  make  stead,  5  Paige,  9;  Quin  v,  Brittain,  3 

to  chargeable,  under  these  circum-  Edw.  Ch.  314;  MilUken  ▼.  Bailey,  61 

•tukcei,   with    the    amount   of   rent  Me.  316;  Harper  v.  Ely,  70  Bl.  581; 

vfaieh  he  might  with  reasonable  dill-  Moore  ▼.  Titman,  44  HL  367;  Strang 

S nee  hsTe  received;  but  this  extensive  ▼.  Allen,  44  Dl.  428;  Pierce  ▼.  Robin- 

Wty,  which  is  that  of   fiduciary  son,  13  Cal.  116;  Hidden  ▼.  Jordan, 

penons,  is  not  sustained  by  the  weight  28  Cal.  301;  32  Cal.    397.     (Bee  also 

0^  authority:  Parkinson  r.  Hanbury,  Merriam  y.  Goss,  139  Mass.  83;  Brown 
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pied  by  the  mortgagee  himself,  he  is  chargeable  with  the 
fair  annual  value  as  an  occupation  rent.^  Willffd  defauUc 
He  is  also  chargeable  with  losses  occasioned  by  his  will- 
ful default.* 

§  1217.  Allowances  and  Credits,  Repairs,  Disborse- 
ments.  —  The  mortgagee  is  allowed,  and  credited  in  his 
account,  with  the  cost  of  all  ordinary,  reasonably  neces- 
sary repairs  made  to  the  premises,  and  with  all  reasonable 
disbursements  and  expenses  necessary  for  their  proper 
management  and  protection.'  Impravem&nts:  The  mort- 
gagee will  be  allowed  for  permanent  improvements,  in- 
creasing the  value  of  the  estate,  if  made  with  the  eonaent 
or  acquiescence  of  the  mortgagor;  but  he  cannot  be  al- 

▼.  South  Boston  Sav.  Bank,  148  Maas.  apeenlation  with  the  property:  Hughe* 

300;  Young  v.  Omohundro,   69  Md.  v.  Williams,  12  Ves.  493;  Marriott  ▼. 

424;  Steen  v.  Marx,  32  S.  G.  286;  Pin-  Anchor  eto.  Co.,  3  De  Gez,  F.  ft  J. 

nao  ▼.  Qoodsneed,  120  BL  524,  633;  177;  Palmer  v.  Hendrie,  27  Beav.  349. 

Murdock  ▼.  Clarke,  90  CaL  427;  Ore-  As  to  the  opening  or  worldng  mince 

sham  ▼.  Ware,  79  Ala.  192.     For  the  by  the  mortgagee,  see  Milletty.Dayey, 

more  extensive  liabiUtyt  see  StiU  r.  31  Bear.  470;  Rowe  ▼.  Wood,  2  Jacob 

BujEzell,  60  Vt.  478.]  &  W.  653;  Norton  ▼.  Cooper,  25  L^  J. 

^  Smart  ▼.  Hunt,  1  Vem.  418,  note;  Ch.  121;  Irwin  v.  Davidson,  3  Ired. 

Trulock  V.  Robey,  15  Sim.  265;  2  Phill  Eq.  311. 

Gb.  395;  Wilson  v.  Metcalfe,  1  Kuss.        '  What   repairs  and   expenses  are 

530;  Dawson  v.  Drake,  30  N.  J.  Eq.  reasonable  must  depend  largely  upon 

601 ;  Moore  v.  Degraw,  5  N.  J.  Eq.  the  circumstances  of  each  case.     Kie 

346;  Bamett  v.  Nelson,  54  Iowa,  41;  payment  of  taxes  is  a  proper  disburse- 

37   Am.   Rep.    183;    Montgomery    v.  ment:  Sandon  v.  Hooper,  6  Bear.  246; 

Chad  wick,  7  Iowa,  114;  Van  Buren  v.  Neesom   v.    Clarkson,    4   Hare^    97; 

Olmstead,  5  Paige,  0;  Sanders  v.Wil*  Hardy  v.   Reeves,  4  Ves.  466,   480; 

son,  34  Vt  318.  Blum  v.  Mitchell,  59  Ala.  535  (taxes); 

'  This  includes  losses  bv  his  willful  Adkins  v.  Lewis,  5  Or.  292;  Cook  ▼. 

or  negligent  failure  to  colleot  rent,  or  Ottawa  Univ.,  14  Kan.  548;  Hidden 

to  obtain  a  better  rent,  or  suffering  v.  Jordan,  28  Cal.  301;  32  CaL  397; 

the  premises  to  remain  in  the  posses-  Quin  v.  Brittain,  Hoffl  Ch.  353;  Moore 

sion  of  an  insolvent  tenant,  and  the  v.  Gable,  1  Johns.  Ch.  385,  387;  Clark 

like:  Parkinson  v.  Hanbury;  Hughes  v.  Smith,  1  N.  J.  Bq.  121,  139;  [Ray- 

V.  Williams,  and  other  cases  citd  in  nor  v.  Drew,  72  Cal.  307;  Sidenberg  v. 

the  last  note  but  one;  Montague  v.  Ely,  90  N.  Y.  263  (taxes).]  The  mort- 

Boston  etc.    R.   R.,  124  Mass.   242;  gagee  in  possession  is  only  bound  to 

Miller  v.  Lincoln,  6  Gray,  556.     Also  make   nece$aary   repairs:  Godfrey  v. 

committiug  or  suffering  aots  of  waste  Watson,  3  Atk.  517;  Russel  v.  Smith- 

j  or  spoliation:    Sandon  v.  Hooper,  6  ies,  1  Anstr.  96.    He  must  not  oom- 

Beav.   246;  Hood  v.   Easton,  2  Giff.  mit  waste,  but  is  not  in  a  fiduciaiy 

692;  Hornby  v.  Matchsm,  16  Sim.  325;  position:  See  Benham  v.  Rowe,  2  Oaf. 

Lore.  Midleton  v.  Eliot,  15  Sim.  531,  387;    56  Am.  Dea   342;   Shaeffer  v. 

536;  Woodman  v.   Higgins,   14  Jur.  Chambers^  6  N.  J.  Kq.  548;  47  Am. 

846;  Bamett  v.  Nelson,  54  Iowa,  41;  Deo.  211.     [If  he  claim  adversely  to 

37  Am«  Rep.  183;  Scott  v.  Webster,  the  mortsagor,  as  absolute  owner,  he 

50  Wis.  53;  Onderdonk  v.  Gray,  19  is  entitled  to  no  allowances:  Booth  v. 

N.  J.  Eq.  66.     He  is  also  charged  with  Steam  Packet  Ca,  63  Md.  39;  and  aae 

the  loss  resulting  from  unsuccessful  Gresham  v.  Ware,  79  Ala.  192.] 
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lowed  for  such  expenditures  when  made  wUhout  the  mort« 
gagor's  consent.  He  is  boand  to  keep  the  property  without 
unreasonable  deterioration,  and  is  therefore  credited  with 
necessary  repairs;  but  he  has  no  right  to  enhance  the 
value  of  the  estate,  and  thus  render  it  more  diflScult  for 
the  mortgagor  to  redeem.^  Compensation:  The  mort 
gagee  cannot  charge  any  commissions  or  other  compen- 
sation for  his  services,  since  they  are  rendered  primarily 
for  his  own  benefit.* 

§  1218.  Liability  to  Account. — The  mortgagee  in  pos- 
session is  bound  to  account,  upon  the  basis  of  charges 
and  aUowances  above  described,  not  only  to  the  mort- 

'Lord  Trimlarton  r.  HamHl,  1  BaU  a  bcna  Jtde  but  miitoken  tnppotition 

&  B.  377,  385;  PoweU  ▼.  Trotter,  1  that  hd  was  the  absolate  owner,  and 

Drew,  h  S.  388;  Sandon  ▼.  Hooi>er,  6  that  the  equity  of   redemptioii  had 

Baav.  240,  248;  Adkine  ▼.  Lewi%  6  been  barred:  Miner  ▼.   Beekmao,  00 

Or.  282;    Cook  v.  Ottawa  Univ.,   14  N.  T.  337;  Mickles  ▼.  BiUaye,  17  N. 

Km.  548;  Hidden  ▼.  Jordan,  28  Cal.  T.  80;  Benedict  v.  Oilman,  4  Patm, 

301;  32  Cal.  387;  Bnby  ▼.    Portland,  68;  Pntnam  ▼.  Ritchie,  6  Paige,  W>; 

IS  Me.  306;  BneseU  ▼.  Blake,  2  Pick.  Fogal  r.  Pirro,  10  Boaw.  100;  Trooet 

^;  Qoin  t.  Brittain,  Hoff.  Ch.  353;  ▼.  Davii,  31  Ind.  34;  Roberta  ▼.  Flem^ 

Moore  ▼.   Cable,    1  Johns.   Ch.   386;  ing,  63  HI.  196,  198;  Montgomerr  v. 

Bdl  T.  The  Mayor,  10  Paige,  49;  Ben-  Chadwiek,  7  Iowa,  114;  and  also  when 

edict  T.  Gilman,  4  Paige,  68;  Mickles  made  by  a  person  who,  although  in 

^'  IXllaye,  17  N.  Y.  80;  Clark  ▼.  Smith,  reality  a  mortgagee,  has  reason  to  be- 

1 N.  J.  £q.  121,138;  Harper's  Appeal,  lioTe  from  the  form  of  his  conveyance 

M  Pa.  St.  315;  Girens  v.  McCalmont,  4  or  other  circumstances  of  his  purchase 

Watts,  460;  Dongherty  ▼.  McColgan,  that  he  is  the  abeolnte  owner:  McSor- 

«  Oai  &  J.  275;  Keale  ▼.  Hagthrtm,  3  ley  v.  Larissa,  100  Mass.  270;  Bright 

Blaod,  551,   590;   Lowndes  v,  Chis-  ▼.  Boyd,  1  Story,  478;  Vanderhaise  ▼. 

hobo,  2  McCordEo.  456;  16  Am.  Dec.  Hugnes,  13  N.  J.  Ea.  410;  Harper's 

<%7;  McOarron  v.  Cassidy,  18  Ark.  34.  Appeal,  64  Pa.  St.   316;   Barnard  y. 

[See  also  Beckman  r.  Wilson,  61  CaL  Jennison,  27  Mich.  280;  Oreen  r.  Wes- 

335;  Raynor  ▼.  Drew,  72  Cal.  307.  In  oott,  13  Wis.  606;  Green  ▼.  Dizon,  9 

8hepard  ▼.  Jones,  21  Ch.  Dir.  469,  it  Wis.    532;    Bacon   r.     Cottrell,     IS 

vat  held  that  the  mortgagee  may  be  Minn.  194. 

Alloired  for  reasonable  improyementi,        *  Chambers  r.  Goldwin,  9  Ves.  264, 

althoogh  the  mortgagor  had  no  notice  271;  Langstaffe  v.  Fenwiok,  10  Ves. 

«f  the  expenditure.]    But  when  the  405;  Nicholson  r.  Tutin,  S  Kay  ft  J. 

nortgaffee  ia  not  credited  with  the  159;   French  r.  Baron,  2  Atk.  120; 

«oit  of    improvements,     he   is   not  Godfrey  ▼.  Watson,  S  Atk.  517;  Boni* 

charged  with  the  increase  of  rent  or  thon  v.  Hockmore,  1  Vern.  316;  El- 

oecapation  Talne  resulting  from  such  mer  r.  Loper,  25  N.  J.  Bq.  476;  Clark 

improvements:  Moore ▼.  Cable;  Bellr.  r.  Smith,  1  N.  J.  Bo.  121, 187;  Moore 

Ute  Mavor;  Clark  r.  Smith;  and  Hid-  ▼.  Cable,  1  Johns.  Ch.  385,  888;  Ben- 

deo  T.  Jordan,  wprtu  ham  v.  Rowe,  2  CaL  887;  56  Am.  Dec 

The  general  rule  of  the  text  has  842.    In  Massachusetts  he  is  allowed 

been  relaxed,  in  its  application  to  oar-  a  commission  on  the  rents,  as  a  com- 

tain  special   eonditions   of   faot^  by  ponsation:  Gerrish  r.  Black,  104  Mass. 

nnay  American  cases,  which  hold  that  400;  Adams  ▼.  Brown,  7  Cush.  220; 

the  mortgagee  is  allowed  for  such  im«  Tucker  r.  Bufihim,  16  Pick.  46;  and 

prorenoents  whMi  made  by  him  under  see  Waterman  t.  Curtis,  26  Conn.  24L 


§  1219  EQUITY   JURISPRUDBNCB.  1862 

gagor,  bat  to  subsequent  mortgagees,  if  be  bas  notice  of 

their  encumbrances.'  Tbis  accounting  belongs  exclusively 
to  the  equitable  jurisdiction,  and  can  be  enforced  only  in 
a  suit  to  redeem,  brought  by  the  mortgagor  or  subsequent 
encumbrancer.*  Whenever  the  net  amount  of  annual 
rents  or  occupation  value  received  by  the  mortgagee  ex- 
ceeds  the  interest  then  due,  the  accounting  is  taken  with 
annual  rests.*  If  the  mortgagee  remains  in  possession 
after  the  mortgage  debt  has  been  fully  paid,  he  becomes 
a  trustee  for  the  mortgagor,  and  is  chargeable  with  inter- 
est on  the  net  excess  of  rents  received  by  him;  but  the 
mortgagor  can  only  enforce  his  rights  to  the  land  by  an 
equitable  action  for  an  account  and  to  redeem.^ 

§1219.    IV.    Redemption — By  the  Mortgagor. — Aa 
has  already  been  shown,  the  right  of  redemption  is  the 

*  Berney  r.  Sewell,  1  Jacob  &  W.  Gordon  r.  Lewia,  2  Sum.  143,  147^ 
647»  650;  Archdeacon  ▼.  Bowes,  13  Shaeflfer  v.  Chambers,  6  N.  J.  Eq.  648; 
Price,  353;  Harrison  ▼.  Wyse,  24  47  Am.  Dec.  211;  Green  v.  Wescott» 
Cuiin.  1;  63  Am.  Deo.  151;  Shields  t.  13  Wis.  606.  The  fundamental  object 
Kiinbrongh,  64  Ala.  604.  of  the  rule  governing  the  mode   of 

*  Farrant  ▼.  Level,  8  Atk.  723;  accounting  is  to  prevent  the  oom- 
Cuapman  v.  Smith,  9  Vt.  153;  Seaver  pounding  of  interest^  to  prevent  the 
▼.  Durant,  39  Vt  103;  B6ll  v.  The  adding  of  interest  to  prmciiMl,  and 
Mayor,  10  Paige,  49;  Givens  v.  Mo-  the  computing  interest  on  this  sum: 
Calmont,  4  Watts,  460,  464;  Gordon  See  cases  last  cited,  and  also  Conneo* 
V.  Hobart,  2  Story,  243;  Dexter  v.  ticut  v.  Jackson,  1  Johns.  Ch,  13,  17; 
Arnold,  2  Sum.  108;  Watford  ▼.  7  Am.  Dec.  471;  Stone  r.  Seymour, 
Gates,  57  Ala.  290.  [See  also  Farris  15  Wend.  19, 24;  Jenoks  v.  Alexander, 
▼.  MoCnrdy,  78  Ala.  250;  Dailey  ▼.  II  Paige,  619,  625;  Bennett  v.  Cook,  2 
Abbott,  40  Ark.  275.]  Even  in  the  Hun,  526;  Van  Vronker  v.  Eastman,  7 
states  adopting  the  second  or  equi-  Met.  157;  for  illustrations  of  English 
table  system,  the  mortgagor  oannot  mode  of  accounting,  see  Thomeycroft 
recover  the  land  by  an  action  of  eject-  v.  Crockett,  2  H.  L.  Cas.  239,  256; 
ment,  but  must  sue  in  equity  for  a  re*  Binnington  v.  Harwood,  Turn,  ft  R. 
demption,  in  which  an  accounting  can  477;  Heighington  v.  Grant,  5  Mylne  h 
be  had:  Hubbell  v.  Monlson,  53  N.  T.  C.  258;  Thompson  v.  Hudson,  L.  R. 
225;  13  Am.  Rep.  519;  and  see  ante,  10  Eq.  497.  By  the  English  rule,  an* 
S  1189;  [also  Posten  v.  Miller,  60  Wis.  nual  rests  are  not  directed  when  tha 
494.]  interest  was  in  arrear  at  the  time  the 

'  This  rule  applies  both  to  a  mort-  mortgagee  took  possession:  Finch  v. 

ga(2;ee  who  receives  rents  from  tenants,  Brown,  3  Beav.  70;  WUson  v.  Cluer, 

and  to  one  who  actually  occupies  the  3  Beav.  136;  Nelson  v.  Booth,  8  De 

land:  Gould  v.  Tancred,  2  Atk.  533;  Gex  &  J.  119. 

Shepbard   v.    Elliot,    4    Madd.   254;        «  Quarrell  v.  Beckford,  1  Madd.  269; 

Morris  v.  Islip,  20  Beav.  654;  Wilson  Lloyd  v.  Jones,  12  Sim.  491;  Benning- 

V.   Metcalfe,   1   Russ.  530;    Blum   v.  ton  v.  Harwood,  Turn.  &  R  477,  485; 

Mitchell,   59    Ala.   535;  Watford  v.  Hubbell  v.  Monlson,  53  N.  T.  225;  13 

Gates.  57  Ala.  290;  Elmer  v.  Loper,25  Am.  Rep.  519;  Green  v.  Turner,  38 

N.  J.  Eq.  475;  Gladding  v.  Warner,  leva,    112;    Pieroe  v.   Robinson.   13 

86  Vi  54;  Reed  v.  Reed,  10  Pick.  398;  CaL  116. 
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yery  essential  element  of  the  equitable  conception  of  a 
mortgage.  If  an  instrument  is  once  a  mortgage,  nothing, 
in  general,  can  destroy  the  equitable  right  of  redemption 
except  a  valid  and  complete  foreclosure,  or  the  bar  aris- 
ing expressly  or  by  analogy  from  the  statute  of  limita- 
tions, or  conduct  of  the  mortgagor  amounting  to  an 
estoppel.  Strictly  speaking,  redemption  is  the  ''  buying 
back'' and  recovering  the  legal  estate  by  the  mortgagor 
after  it  has  passed  to  the  mortgagee.  Under  the  original 
common-law  theory,  the  redemption  by  the  mortgagor 
took  place,  not  only  after  the  mortgagee  had  acquired  the 
legal  estate  by  the  mortgage,  but  after  he  had  taken  pos- 
session of  the  mortgaged  premises.  The  same  conditions 
of  the  redemption  still  substantially  exist  in  all  the  states 
which  have  adopted  the  first  system  as  described  in  the 
preceding  section  11.^  In  those  states  which  have  adopted 
the  second  system,  the  mortgagor  may  have  the  same  suit 
and  the  same  relief  whenever  the  mortgagee  has  actually 
taken  possession;  but  such  cases  are  quite  rare,  for  the 
mortgagor  is  generally  left  in  possession.  It  is,  however, 
a  settled  doctrine  in  all  these  states  that  the  mortgagor  in 
possession  may  maintain  a  similar  equitable  suit  when- 
ever, from  a  dispute  as  to  the  amount  due  or  any  other 
cause,  the  mortgagee  refuses  to  accept  payment  and  to 
discharge  the  mortgage.  The  mortgagor  can  always 
come  into  a  court  of  equity  and  obtain  a  decree  removing 
the  lien  of  the  mortgage.  Although  this  suit  is  uniformly 
termed  a  "  suit  to  redeem/'  and  the  relief  is  called  "  re- 
demption," yet  it  is  really  one  to  free  the  moi-tgagor's 

^  At  any  time  before  his  risht  it  necesaary,  bat  the  legal  estate  vests  ia 

cat  off  by  forecloeure  or  barred  by  the  the  mortgagor  ip$o  facto  of  his  pay- 

■tatate  of  limitatioas,  the  mortgagor  meat:  See  ante,  §  11S7. 

nay  w'l*"^*"  a  salt  for  a  redemption,  I  would  remark  that  in  all  the  dis- 

IB  whieh  an  acooanting  is  hao,  the  oassions  of  the  text  I  am  speaking  only 

anxmnt  of  the  debt  stiU  due  is  asoer-  of  the  equity  of  redemption,  which  ex- 

tained,  and  upon   payment    of    this  ists  solely  as  a  part  of  the  equitable 

amoant  the  mortgagee  is  decreed  to  ooncoption  of  mortgage.   The  statutory 

feeoDTey.    In  seTenl  of   the  states  right  of  redeeming  <nfier  foreclosure  or 

adopting  this  general  system,  the  origi-  exeeation  sale,  given  by  the  legisla- 

nal  doctrine  is  so  far  relaxed  that  no  tion  of  certain  states,  forms  no  part  of 

noonveyanoe  from  the  mortgagee  is  equity  jarbpmdenoe. 


S  1219                        BQtJITT  JURI8PR0DBNOB.  1864 

land  from  the  encumbrance,  to  compel  the  mortgagee  to 
accept  the  amount  actually  due,  if  any,  and  to  discharge 
the  mortgage  of  record.^  The  essential  requisites  of  main- 
taining the  suit  are,  that  the  mortgage  debt  should  be  due 
and  payable,  that  the  mortgagor  should  offer  to  pay  whaU 
ever  amount  is  due,  and  should  pay  the  same  when  ascer- 
tained and  fixed  by  the  decree,  and  that  the  relief  should 
be  sought  in  equity.* 

>  The  trne  natnra  of  the  relief,  ao-  ton,  97  HI.  582;  Wylie  ▼.  Welch,  61 
cording  to  the  system  prevailing  in  the  Wis.  351;  Grigg  ▼.  Banks,  59  Ala.  311 
states  of  this  second  class,  was  recog-  (where  the  mortgagee  has  paid  off  a 
nised  in  Danbenspeck  v.  Piatt,  22  Cal.  prior  encumbrance);  Beach  v.  Cooke, 
330,  335,  per  Norton,  J.:  '*It  is  nrged  28  N.  T.  508;  86  Am.  Dec.  260;  Koch 
that  an  action  to  redeem  does  not  lie  ▼.  Briggs,  14  Cal.  256,  262;  73  Am. 
in  tiiis  state  before  foredosnre.  There  Dec.  651;  Canuiogham  ▼.  Hawkins, 
is  no  peculiarity  in  the  laws  of  this  24  CaL  403,  410;  85  Am.  Dea  73; 
state  in  reference  to  mortgages  which  Danbenspeck  ▼.  Piatt,  22  CaL  830, 
takes  from  a  mortgagor  the  right  to  335;  Cowing  ▼•  BiOffers,  34  Cal.  648, 
redeem  whidi  exists  in  other  states.  654;  Lorenxana  ▼.  Camarillo,  45  Cal. 
Oar  statute  enables  •  mortgagor  to  125  (a  mortgagor  s  ri^ht  to  redeem  is 
hold  possession  as  owner  nntil  his  title  not  lost  beciause  he  is  no  longer  the 
is  divested  by  a  foreclosure,  but  does  owner  of  the  premises).  If  a  mortga- 
not  take  from  him  the  right  to  disen-  gee  pays  off  prior  encumbrances  he  is 
cumber  the  land  by  a  vcuuntary  pay-  subrogated  to  the  rights  of  the  holders 
ment  after  a  default  to  pay  at  the  thereof,  and  when  the  mortgagor  re- 
time provided  in  the  mortgage.  Al«  deems,  he  must  pay  them  also:  Grigg 
though  a  redeuiption  may  not  now  ▼.  Banks,  59  Ala.  311;  Arnold  ▼.  Foot, 
be  necessary  after  default  in  order  to  7  B.  Mon.  66;  Harper  ▼.  Ely,  70  HI. 
repurchase  the  legal  title,  it  is  still  an  581;  Robinson  v.  Ryan,  25  N.  T.  320; 
important  right  m  order  to  the  full  Silver  Lake  Bank  v.  North,  4  Johns, 
beneficial  enjoyment  of  the  property.  Ch.  370;  Weld  v.  Sal>in,  20  N.  H.  533; 
Mortgages  have  long  been  treated  as  51  Am.  Dec.  240;  Page  v.  Foster,  7 
only  liens,  whether  before  or  after  N.  H.  392;  Jenness  ▼.  Robinson,  10 
default,  and  a  bill  to  redeem  has  prao-  N.  H.  215.  The  right  of  redeeming 
tically  only  been  a  proceeding  to  remove  can  only  be  out  off  by  a  valid,  com- 
the  encumbrance."  See  also  Cowing  v.  plete,  strict  foreclosure,  or  by  a  valid, 
Rogers,  34  Cal.  648,  654;  Koch  v.  complete  foreclosure  by  sale:  Thomp- 
Briggs,  14  CaL  256,  262;  73  Am.  Deo.  son  v.  Comm'rs,  79  N.  Y.  54;  Bennett 
651;  Cunningham  v.  Hawkins,  24  CaL  ▼.  Austin,  81  N.  Y.  308;  Pell  v.  Ul- 
403,  410;  85  Am.  Dec.  73.  mar,  18  N.  Y.  139;  Olmsted  v.  Elder, 

'2Lead.Cas.Eq.,4thAm.ed.,1967,  5  N.  T.  144;  Sherwood  v.   Reade,  7 

2006,  notes  toThombrough  v.  Baker;  Hill,  431;  Ward  v.  Seymour,  51  Vt. 

2  Jones  on  Mortgages,  sec.  1052;  Tas-  320;  Gilson  v.  Whitney,  51  Yt  552; 

ker  V.  Small,  3  Myloe  ft  C.  63;  Cleaves  Winton's  Appeal,  87  Pa.  St  77;  Parka 

V.  Paine,  1  DeGex,  J.  ftS.  87;  Pearoe  ▼.  Allen,   42   Mich.    482;   Wylie  v. 

V.  Morris,  L.  R.  5  Ch.  227:  Harding  Welch,  51  Wis.  351;  Hull  v.  McCUl, 

▼.  Pingey,  10  Jur.,  N.  S.,  872;  Hughes  13  Iowa,  4i67.    Persons  otherwise  en- 

f.  Cook,  34Beav.  407;  ^own  v.  (>>le,  titled,  who  were  not  made  parties  to 

14  Sim.  427;  Burrowes  v.  Molloy,  2  the  suit,  may  therefore  rodoem  after 

Jones  ft  L.  521;  Randall  v.  Bradley,  and  notwithstanding  a  foreclosure  and 

65  Me.  43;  Hall  v.  Gardner,  71  Me.  sale:  Ibid.;  Miner  v.  Beekman,  50  N. 

233;  Welch  v.   Stearns,  69  Me.  192;  Y.  337;  Noyes  v.  Hall,  97  U.  S.  34; 

Rowell  V.  Jewett,  69  Me.  293;  Nevius  Endel  v.  Leibrock,  33  Ohio  St  254; 

T.  Egbert,  31  N.  J.  Eq.  460;  Parks  v.  Avery  v.  Ryerson,  34  Mich.  362;  Has- 

Allen,  42  Mich.  482;  Walker  v.  Carle-  selman  t.  McKernan,  60  Ind.   441; 
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{1220.  The  Same.  By  Other  Persons. — Any  person 
who  holds  a  legal  estate  in  the  mortgaged  premises,  or  in 
sny  part  thereof,  derived  through,  under,  or  in  privity 
with  the  mortgagor,  and  any  person  holding  either  a  legal 
or  equitahle  lien  on  the  premises,  or  any  part  thereof,  un- 
der or  in  privity  with  the  mortgagor's  estate,  may  also  in 
like  manner  redeem  from  the  prior  mortgage.  No  such 
redemption,  however,  is  possible  unless  the  mortgage  debt 
is  due  and  payable,  nor  unless  the  mortgage  is  wholly 
redeemed  by  payment  of  the  entire  amount  of  the  mort- 
gage debt.  The  debt  being  a  unit,  no  party  interested  in 
the  whole  premises,  or  in  any  portion  of  them,  can  com- 
pel the  mortgagee  to  accept  a  part  of  the  debt,  and  to 
relieve  the  property  pro  tarUo  from  the  lien.  Further- 
more, if  the  person  redeeming  has  only  a  partial  interest 
in  the  premises,  and  there  are  other  partial  owners  also 
interested  in  having  the  lien  of  the  mortgage  removed 
from  their  estates,  —  such  as  co-owners,  life  tenants,  re- 
versioners, remaindermen,  and  the  like, — he  cannot  compel 
them  in  the  first  instance  to  advance  their  proportionate 
shares  for  the  purpose  of  paying  off  the  debt;  he  roust 
himself  redeem  the  whole  mortgage,  and  his  only  equity 
against  them  consists  in  his  right  to  enforce  the  mortgage 
upon  their  estates  as  a  security  for  obtaining  a  subsequent 
contribution.^ 

Sbav  y.  Heiney,  4S  Iowa,  468;  Gowdr  sod,  64  lowm,  IZ,]    The  pnrchMer  al 

T.  Winchester,  33  Iowa,  303;  Hodgen  the  foreeloeiire  eale  may  maintain  an 

▼.  Qntbsrjf  68  HI.  431;  Strang  v,  Al«  action  against  a  rabaeqaent  mortgagee 

lea,  44  UL   428;  Pratt  ▼.   Fraar»  13  who  was  not  made  a  party>  to  compel 

Wis.  462;  Ckeen  ▼.  Dixon,  9  Wis.  532;  him  to  redeem  within  a  certain  time 

Chandler  r.  Dyer,  37  Vt.  345;  Wiley  or  be  foreclosed:  Shaw  t.  Heisey,  nt- 

T.  Swing,  47  Ala.  418;  [Hnnt  v.  Mak-  pro, 

emaon,  56Tez.  9;  Johnson  ▼.  Hosford,  ^  In  its  most  seneral  terms,  the  doc- 

110  Ind.  672;  American  Buttonhole  trine  may  be  briefly  stated  that  all 

etSi  Oo.  ▼.  Loan  Ass'n,  61  Iowa,  464;  persons  interested  in  the  premises,  and 

Boiee  V.  West»  62  Iowa,  81;  Spoi^gin  who  wonld  be  prejudiced  by  a  fore* 

T.  Adamson,  62  lowa^  661;  Tncker  v,  closure,  have  a  right  to  redeem.     Per- 

JaekaoD,  60  N.  H.   214.     See,  how-  sons  who  claim  under  a  title  paramount 

ever,  Wor^ngton  t.  Wilmot,  59  Miss,  or  adverse  to  the  mortgagor's  would 

W,    That  a  person  of  whoee  interest  not  be  affected  by  a  foreclosure,  and 

tiis  mortgagee  had  no  notice,  as  the  cannot  redeem.     It  is  plain,  also,  that 

kolder,  by  unrecorded  assignment,  of  there  can  be  no  eompUie  redemption 

4  juuor  encumbranoe^  may  have  no  until  the  whole  mortga^^  debt  is  due 

«Qdi  i^t  to  redeem,  see  Reel  r.  Wil*  and  payable.    If  one  prior  installment 
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§  1221.    Rights  of  Oontribntion  and  of  Ezoneratioii 
npon  Bedemption.  —  In  generali  whenever  redemption  hy 

ii  due,  and  the  mortgagee  is  entitled  legacies  are  charged  on  the  mortgaged 

to  foreclose  for  its  non-payment,  he  premises:    Faulkner    ▼.     Daniel,      ^ 

eannot  be  compelled  to  accept  the  in*  Hare,    199;  Batchelor  ▼.  Middleton,  6 

■tallments  not  yet  due;  the  only  possi-  Hare,  75;    any  person  having  even  a 

ble  redemption  wonld  be  a  payment  partkd    intereet:    Pearce    v.    Morris, 

of  the  amount  then  due,  leaving  the  L.   R.  6  Ch.   227.     American   casosr 

mortgage  in  full  force  with  respect  to  Persons  having  an  estate  in  the  land 

the  subsequent  installments.     In  il-  as  heir*,  devieees,  grantees,  tenanis /or 

lustration  of  the  text,  see  2  Lead.  Gas.  l^fe,  dowress,  e(HnDners,  etc. :  Smith  ▼• 

£q.,  4th  Am.  ed.,  1967-1969,  2006;  2  Manning,   9  Mass.   422;    Lamson    ▼» 

Jones  on  Mortgages,  sees.   1055-1069  Drake,  105  Mass.  564;  Davis  v.  Weth- 

(who  may  redeem);  1070-1081  (requi-  erell,  13  Allen,  60;  90  Am.  Deo.  177r 

sites  of  redemption).    The  followmff  Beach    v.   CK>oke,  28  N.  Y.  508;    86 

list  will  show  the  various  classes  ox  Am.  Dec.  260;  Mills  v.  Van  Voorhiea^ 

persons  who  may  redeem  as  well  in  20  N.  Y.  412;  Bell  v.  The  Mayor,  1^ 

this  country  as  in  England:  OranUe$  Paige,  49;  Denton  v.  Nanny,  8  Barb, 

or  cusigneea  of  the  mortgagor,  even  618;  Mills  v.  Van  Voorhis,  23  Barb» 

when  volunteers:  Howard  v.  Harris,  1  125;  Cunningham  v.  Knight,  1  Barix 

Vern.  190;  Winterbottom  v.  Tavloe,  2  399;  Opdyke  v.  Bartlea,  11  N.  J.  E^. 

Drew.  279;  devisees:  Lewis  v.  Nangle,  133;  Mc Arthur  v.  Franklin,  16  Ohio 

2  Ves.  Sr.  431;  Catley  v.  Sampson,  33  St.    193;    Beach  v.  Shaw,  57  111.  17. 
Beav.  551;  heirs:  Pym  v.  Bowremare,  [See  also  Butts  v.  Broughton,  72  Ala. 

3  Swanst  241,  note;  Lloyd  v.  Wait,  1  294;  Ohmer  v.  Boyer,  89  Ala.  273^ 
Phill.  Ch.  61;  a  joint  tenant,  who  must  Kenyon  v.  Sesar,  14  R.  L  490.]  Per- 
redeem  the  whole:  Waugh  v.  Laud,  sons  having  subsequent  encumbrancest 
Coop.  129;  Wynne  v.  Styan,  2  PhilL  Judgment  creditors:  Bigelow  v.  WUl- 
Ch.  303,306;ate/ian/ineom}no7i.'Wynne  son,  1  Pick.  485;  Niagara  Bank  v. 
V.  Styan,  rapra;  a  tonan^ybr^ye.' Wicks  Rosevelt,  9  Cow.  409;  Dabney  v^ 
V.  Scrivens,  1  Johns.  A  H.  215;  a  ten-  Green,  4  Hen.  &  M.  101;  4  Am.  Dec 
ant  in  tail-  Playford  v.  Playford,  4  503.  [See  also  Cramer  v.  Watson,  7^ 
'Bav^^^Qi  remaindermen  or  rerei'sioners:  Ala.  127;  Fitch  v.  Wetherbee,  110  IlL 
Raffety  v.  King,  1  Keen,  601,  617;  a  475;  Kelly  v.  Longshore,  78  Ala.  203p 
dowress:  Swannock  v.  Lyford,  Amb.  (purchaser  at  execution  sale  of  equity 
6;  Jackson  v.  Parker,  Amb.  687;  the  of  redemption).]  Subsequent  mort^ 
superior  lord,  or  the  crown,  in  case  of  gagees:  Frost  v.  Yonkers  Sav.  Bank» 
escheat  or  forfeiture:  Viscount  Downe  70  K.  Y.  553;  26  Am.  Rep.  627; 
V.  Morris,  3  Hare,  394;  Burgess  v.  Twombly  v.  Cassidy,  82  N.  Y.  155; 
Wheate,  1  Eden,  177,  210,  256;  Beale  Haines  v.  Beach,  3  Johns.  Ch.  459; 
V.  Symonds,  16  Beav.  406;  Att'y-  Rogers  v.  Herron,  92  III.  583;  Hodgea 
Gen.  V.  Crofts,  4  Brown  Pari.  C.  v.  Guttery,  58  111.  431 ;  Beach  v.  Shaw^ 
136;  a  creditor  who  is  plaintiff  in  a  57  IlL  17;  Sager  v.  Tupper,  35  Mich, 
creditor's  suit,  after  a  decree:  Chris-  134;  Avery  v.  Ryerson,  34  Mich.  362p 
tian  V.  Field,  2  Hare,  177;  judgment  Hassehnan  v.  McKernan,  50  Ind.  441; 
creditors:  Stonehewer  v.  Thompson,  2  Renard  v.  Brown,  7  Neb.  499;  Man* 
Atk.  440;  Neate  v.  Duke  of  Marlbor«  ningv.  Markel,  19  Iowa,  103;  Scntt  v.. 
ough,  8  Mylne  ft  C.  407;  Jefferys  ▼.  Henry,  13  Ark.  112;  Wiley  v.  Ewing^ 
Dickson,  L.  R.  1  Ch.  183;  Mildred  v.  47  Ala.  418;  Hill  v.  White,  1  N.  J. 
Austin,  L.  R.  8  £q.  220;  In  re  Cow-  £q.  435;  but  see  Bigelow  v.  Cassedy^ 
bridffe  R'y.  L.  R.  5  Eq|.  413;  Guest  26  N.  J.  £q.  557.  [See  also  Hunt  ▼» 
^.  (x>wbridge  R'yt  L.  R.  6  £q.  619;  Makemson,  56  Tex.  9;  Johnson  ▼. 
Thornton  v.  Finch,  4  Giff.  505;  sub-  Hosford,  110  Ind.  572.]  Any  persots 
sequent  mortgagees:  Fell  v.  Brown,  2  having  an  interest  in  the  premiaaa 
Brown  Ch.  276;  Palk  v.  Lord  Clinton,  subsequent  to  the  mortgage:  AveriU 
12  Ves.  48;  Rhodes  v.  Buckland,  16  v.  Taylor,  8  N.  Y.  44;  Boqut  v.  Co- 
Beav.  212;  Smith  v.  Green,  1  Coll.  burn,  27  Barb.  230;  Piatt  v.  Squire,  19 
C.  C.  555;  lunatic*s  committee:  Ex  parte  Met.  494;  Famum  v.  Metcslf,  8  Cush. 
Grimstone,  Amb.  706;  legatees  whose  46.     [See  also  Buser  v.  Shepard,  107 
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one  of  the  aboYO-mentioned  persons  operates  as  an  eqai« 
table  assignment  of  the  mortgage  to  himself,  he  can  keep 
the  lien  of  it  alive  as  security  against  others  who  are  also 
interested  in  the  premiseSi  and  who  are  bound  to  con- 
tribute their  proportionate  shares  of  the  sum  advanced 
by  him,  or  are  bound,  it  may  be,  to  wholly  exonerate  him 
from  and  reimburse  him  for  the  entire  payment.  The 
doctrine  has  already  been  stated,  that  where  a  party  inter- 
ested  in  the  premises,  who  is  not  personally  and  primarily 
liable  as  the  principal  debtor  for  the  whole  mortgage 
debt,  pays  the  mortgage  to  the  holder  thereof,  he  is  enti* 
tied  to  regard  the  transaction  as  an  equitable  assignment 
of  the  mortgage  to  himself,  and  to  keep  it  alive  as  secxirity 
of  his  own  rights  against  others  who  are  owners  of  or 
interested  in  the  land.^  Any  such  person  who  redeems, 
no  matter  how  small  a  portion  of  the  premises  he  may 
own,  or  how  partial  may  be  his  interest,  must  redeem  the 
entire  mortgage  by  paying  the  whole  mortgage  debt.  The 
doctrine  of  contribution  among  all  those  who  are  inter- 
ested in  having  the  mortgage  redeemed,  in  order  to  refund 
the  redemptor  the  excess  of  his  payment  over  and  above 
his  own  proportionate  share,  and  the  doctrine  of  equitable 
assignment  in  order  to  secure  such  contribution,  are  the 
efficient  means  by  which  equity  completely  and  most 
beautifully  works  out  perfect  justice  and  equality  of  bur- 
den, under  these  circumstances.  The  right  of  contribu- 
tion arises  only  ajiw  a  redemption,  and  necessarily  de- 
pends upon  the  equities  subsisting  between  all  those 
persons  who  have  an  interest  in  the  premises  subject  to 
the  mortgage,  and  who  therefore  have  a  common^  but  not 

M  417;   Sellwood  t.  Gray,  11  Or.  ^  See  an^  §§  1211,  1212.     This  doo- 

fiSi]    Ilie  whole  debt  must  be  paid:  trine  has  its  simplest  and  most  fre- 

SJonss  on  Mortgages,  sec.  1072;  Palkv.  qnent  application  in  oases  of  redemp* 

Lord  Clinton,  12  Yes.  48;  Marquis  of  tion  by  a  person  who  is  owner  of  or 

Chdlmondeley  r.  Lord  Clinton,  2  Jacob  interested  in  a  part  of  the  mortgaged 

&  W.  1,  189;  Johnson  ▼.  Candaffe,  31  premises, —  as  by  a  co-owner,  an  owner 

Me.  SS;  Lamb  ▼.  Montague,  112  Mass.  of  a  separate  parcel  of  the  land,  etc. ; 

362;  Lanning  ▼.  Smith,  1  Pars.  Cas.  or  by  a  person  who  has  only  a  jKifttai 

13;  Knowles  ▼.  Rablin,  20  Iowa,  101;  interest  in  the  premises,  — as  by  a  life 

GUddon  v.  Andrews,  14  Ala.  733;  and  tenant,   a  dowress,   a  reversioner,  a 

SM  eases  cited  above,  in  this  note.  tenant  for  years,  etc 


S  1222  SQUITT  JURI8PRUDSN0B.  1868 

necessarily  an  equals  interest  in  being  relieved  from  the 
bnrden  of  tbe  mortgage.^ 

§  1222.  1.  Where  their  Equities  are  Equal.— It  is  a 
general  doctrine  of  equity  that  where  a  common  charge 
rests  upon  a  fund  which  belongs  to  several  owners,  who 
stand  upon  a  footing  of  equality  with  respect  to  their  in- 
dividual  titles  and  relations  with  the  holder  of  the  charge, 
the  burden  should  rest  ratably  upon  each  separate  por- 
tion of  the  fund;  and  if  the  owner  of  one  portion,  for  the 
purpose  of  protecting  his  own  interest,  pays  off  the  com- 
mon charge,  he  is  entitled  to  call  upon  the  other  owners 
to  contribute  their  proportionate  shares  of  the  amount 
thus  paid.  Tbis  doctrine  is  a  simple  application  of  the 
maxim,  Equality  is  equity.*  Whenever,  therefore,  a  mort- 
gage rests  upon  land  which  is  owned  by  several  persons 
in  such  a  manner  that  their  equities  as  between  them- 
selves are  equal,  and  one  of  them  redeems  from  the  mort- 
gage, he  is  entitled  to  a  pro  rata  contribution  from  the 
other  owners,  and  may  keep  the  lien  of  the  mortgage 
alive,  by  equitable  assignment,  as  security  for  such  con- 
tributions.'   In  order,  however,  that  this  liability  to  a 

^  The  nature  and  extent  of  the  lia-  release  from  the  mortgagee   to  any 

bility  to  eontribute  are  primarily  in-  one  or  more  of  them.     I  shall  briefly 

dependent  of  the  mortgagee,  and  de-  discoM  the  three  foUowing  oasee:  1. 

pend  npon  or  are  controlled  by  the  Where  the  equities  among  the  ownen 

equities  subsisting^  between  the  vari-  are   equal;  2.  Where   their   equities 

ous  parties  interested  in  having  tiie  are  unequal;  8.  The  effect  in  either 

mortgage    redeemed,   which    equities  case  of  a  release  by  the  mortgages 

primaruy  arise  from  their  sereral  re-  given  to  one  of  such  parties, 

lations  with  the  mortgagor,  or  from  *  See  an^  voL  1,  SS  406^  40S,  407, 

their  dealings  with  eadi  other.     The  411. 

mortgagee  maff,  however,  by  releas-  '  Among  the  instances  where  the 
ing  some  one  of  these  parties,  modify  equities  are  equal,  and  which  faU 
or  restrict  his  own  right  of  enforcins  within  this  ruiei  are  the  following: 
the  mortgaffe  against  the  others,  and  Two  or  more  persons,  co-owners  of 
may  thus  disturb  the  equities  other-  land,  jointly  give  a  mortgage  thereon; 
wise  subsisting  among  them,  and  as  a  land  covered  by  a  mortgage,  on  the 
necessary  consequence  may  alter  their  death  of  the  mortgagor,  descends  to 
normal  liability  of  contribution.  Any  his  several  heirs,  or  is  devised  by  him 
adequate  statement  of  the  doctrine  to  several  devisees,  who  take  it  as  co- 
concerning  contribution  requires,  owners;  a  mortgagor  conveys  the 
therefore,  some  examination  of  the  premises  bv  one  deed  to  several 
rules  determining  the  equities  be*  grantees,  who  become  co-owners  of 
tween  the  various  persons  who  are  undivided  shares;  a  mortgagor,  by 
owners  of  or  interested  in  the  mort-  separate,  similar,  and  simultaneous 
gaged  premises,  and  of  the  effects  deeds,  conveys  all  the  mortgaged 
upon    these  equities    produced    by  a  premises,    in   separate   and    distinct 
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ratable  contribution  may  exist  under  such  a  condition  of 
ownership,  it  is  essential  that  the  equities  of  all  the  owners 
should  be  equaL^ 

§  1223.  2.  Where  their  Equities  are  Unequal — Tenants 
fixr  Life  or  for  Tears.  —  In  the  preceding  case  the  titles  of 
the  several  owners  are  simultaneous  in  their  time  of  ac- 
quisition, and  are  the  same  in  kind,  the  only  difference 
being  in  the  value  of  their  respective  interests.  In  the 
ease  now  to  be  considered,  the  titles  are  also  simulta* 
neoas,*  and  the  inequality  consists  in  the  fact  that  the 
estate  held  in  the  mortgaged  premises  by  one  party  is 
only  partial,  while  that  held  by  the  other  is  absolute  or 
in  fee.  The  particular  inequality  referred  to  exists  when 
the  land  subject  to  the  mortgage  is  held  by  A  as  a  tenant 
for  life  or  for  years,  and  by  B  as  a  remainderman  or  re- 

pareeli,  to  seTenl  separate  granteee,  (yendor'i  lien);  Peck  v.  Peek,  110  N. 

anther  of  whom  aasamee  payment  of  Y.  64,  74.] 

tiie  whole  mortga^  nor   any  part        '  The  eqaality  may  be  diatnrbed  in 

thereof,  so  as  to  distnrb  the  equality  various  ways.    If  the  mort^gor  should 

of  the  equities  between  them,  and  the  oonv^ey  the  land  bv  three  simultaneous 

like:  Beuey  t.  Myriok,  60  Mo.  171;  deeds  to  A,  B,  and  0,  and  A  should  in 

Aiken  ▼.  Gale,  37  N.  H.  501,  605;  Town  his  deed  assume  payment  of  tiie  whole 

of  Salem  v,   Edgerly,  S3  N.  H.  46;  mortgaee  as  a  part  of  the  oonsidera- 

Towlev.  Hoit,  l^N.  H.  61;  Taylor  t.  tion,   A^s  parcel  would  not  only  be 

BMaett,  3  N.  H.  294;  Wheeler  v.  Wil-  primarily  chargeable  with  the  entire 

Urd,  44  Vt,  640;  Gibeon  v,  Crehore,  5  mortgage,  but  he  would  himself  become 

Hek.  146;  Saunders  ▼.  Frost,  5  Pick,  the  principal  debtor.    If  A  should  pay 

259;  16  Am.  Dec  394;  Allen  v.  Clark,  off  the  mortgage,  he  would  have  no 

17  Pick.  47;  Parkman  ▼.  Welch,  19  right  of  contribution  against  the  oth- 

Pbk.    231;    Chase   ▼.   Woodbury,    6  ers;  on  the  contrary,  if  either  B  or  C 

(hsb.  143;  Taylor  ▼.  Porter,  7  Mass.  should  redeem,  he  would  be  entitled 

155;  Young  t.   Williams,    17  Conn,  to  a  complete  exoneration  as  ajoiainst 

393;  Lyon  ▼.  Bobbins,  45  Conn.  613;  A:  See  Zabriskie  v.  Salter,  80  N.  Y. 

Stevens  ▼.  Cooper,  1  Johns.  Ch.  425;  555.    The  equality  might  also  be  lost 

7  Am.    Dec  499;    Cheesebrough  ▼.  if  the  grantee  of  one  parcel  neglected 

Millard,  1  Johns.  Ch.  409;  7  Am.  Dec  to  put  his  deed  on  record,  and  those 

494;  Lawrence  ▼.  Cornell,  4  Johns.  Ch.  of  the  other  grantees  being  recorded, 

542;  Sawyer  ▼.  Lyon,  10  Johns.  32;  one  of  them  conveyed  his  portion  to  a 

Johnson   r.    White,    11    Barb.    194;  second  grantee  for  value  and  without 

Stroud  V.  Casey,  27  Pa.  St.  471;  Simp-  notice:  Chase  v.  Woodbury,  6  Cush. 

■on  V.  Gardiner,  97  DL  237;  Briscoe  ▼.  143;  and  see  Layman  v.  WUlard,  7  111. 

Power,  47  HL  447;  Kingsbury  v.  Buck-  App.  183. 

ner,  70  III  614;  Blue  v.  Blue,  88  111.  *  The  inequality  of  equities  resnlt- 
9;  87  Am.  Dec  267;  McLaughlin  v.  ing  from  the  fact  that  the  titles  of  the 
Bstate  of  Curte,  27  Wis.  644;  Bates  several  owners  are  not  simultaneous  is 
▼.  Rnddick,  2  Iowa,  423;  66  Am.  examined  in  the  next  subsequent  par- 
I>eoL  774;  Beall  v.  Barclay,  10  B.  Men.  agraphs;  and  it  will  be  seen  that  tueh 
S51.  [See  also  Hall  ▼•  Morgan,  79  inequality  prevents  any  common  rat- 
Ma  47;  Beek  v.  Ttoran^  61  Tnx.  402  able  oontributioik 


§  1223  SQUITY  JUBISPBUDBKOB.  1870 

versioner  in  tee}  The  general  doctrine  of  contribution 
applies  to  such  ownerSi  but  is  modified  in  its  operation 
by  the  new  element  of  inequality  in  the  nature  of  their 
respective  estates.  As  has  already  been  shown,  the  holder 
of  a  partial  interest  is  always  compelled  to  redeem  the 
whole  mortgage.'  By  a  settled  rule  of  the  law,  the  life  ten- 
ant, A,  is  bound  to  pay  the  annual  interest  on  the  mortgage 
accruing  during  his  own  lifetime, — or  if  a  tenant  for  years, 
during  his  term.  This  is  his  own  debt,  and  for  what  he 
thus  pays  in  keeping  down  the  interest  he  is  not  entitled 
to  any  contribution  from  B,  the  owner  in  fee.'  When, 
therefore,  A  redeems  the  mortgage,  a  certain  part  of  the 
money  paid  to  the  mortgagee  would  be  the  equivalent  of 
the  annual  interest  on  the  mortgage  which  A  was  obliged 
to  pay  at  all  events,  and  this  part,  being  his  own  debt, 
need  not  be  refunded  to  him  by  B;  but  all  of  the  mort- 
gage debt  over  and  above  such  part  equitably  belongs  to 
B  to  pay;  it  is  the  share  which  should  fall  upon  him  by 
virtue  of  his  reversionary  interest.  The  problem  then  is 
to  ascertain  what  portion  of  the  total  mortgage  debt  rep- 
resents the  annual  interest  on  the  mortgage  which  A  is 
bound  to  pay  during  his  life;  subtracting  that  amount 

*  ThiB  general  condition  of  owner-  for  yeftny  and  the  rereraion  in  fee 

ship  includee  the  following  particular  by  B. 

cases:  When  the  land  aabjeot  to  the       *  See  ante^  §  1220;  Lyon  ▼.  Bobbins, 

mortgage  is  oonTcyed  or  devised  by  45  Oonn.  613;  Spencer  r.  Waterman, 

the  mortgagor  to  A  for  life,  and  on  86  Conn.  842;  Lamson  ▼.  Drake,  105 

his  death  to  B  in  fee;  also,  when  a  Mass.  664,  567;  McCabe  r.  Beliowa, 

part  of  the  land  subject  to  the  mort-  7  Gray,  14iS;  66  Am.  Dec.  467;  Brown 

ffage  is  conveyed  to  or  held  by  A  for  ▼.  Lapham,  8  Cush.  551;  Bell  v.  The 

life,  while  the  reversion  of  such  part,  Mayor,  10  Paige,  49.    [But  it  Is  held 

together  with  all  the  residue  of  the  that   when    the   mortgage   and   the 

land,  are  oonveyed  to  or  held  by  B  equity  of   redemption   unite   in  the 

in  fee;  as,  for  example,  when,  on  the  same  person,  a  dowress  may  redeem 

death  of  the  mortgagor  or  of  any  sub-  her  dower  by  paying  only  her  propor- 

sequent  owner,  the  whole  land  sub-  tion  of  the  debt;  because  if  she  paid 

lect  to  the  mortgage   passes  to  his  the  whole  debt,  she  would  be  immedi« 

heirs  or  devisees,  and  his  widow  is  en*  ately  entitled,  by  subrogation,  to  have 

titled  to  dower  in  one  third  thereof,  all  above   her  proportional  part  re- 

or  when  the  mortgagor  ia  a  married  funded:    Kenyon  r.  Segar,  14  R.  L 

woman,  and  on  her  death  her  husband  490.1 

becomes  tenant  for  life  of  the  whole       'Ibid.;  Souire  r.  Compton,  8  Bq. 

land  by  the  curtesy,  while  the  rever-  Gas.  Abr.  887;  Swaine  v.  Ferine,  5 

sion  in  fee  descends  to  her  heirs;  and  Johns.  Ch.  462;  9  Am.  Dec.  318;  [Oh* 

finally,   when   the   land,   or   a   part  mer  v.  Boyer,  89  Ala.  273;  Whether 

thereof*  ia  held   by  A  as  a  tenant  t.  Addison*  54  Md.  41.] 
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from  the  total  sum,  the  balance  is  the  share  which  B  must 
eontribute,  and  for  which  A  may  hold  the  mortgage  as  a 
lien  on  the  land.    An  element  of  uncertainty — the  dura- 
tion of  A's  life  —  is  inherent  in  the  problem;  but  the 
courts,  both  of  England  and  of  this  country,  have  adopted 
the  standard  "life  tables"  as  the  basis  of  calculation  in 
all  such  cases.    The  rule  is  settled,  that  the  present  worth 
of  an  annuity  equal  to  the  annual  interest  running  dur- 
ing  the  number  of  years  which  constitute  his  expected 
life  represents  the  sum  which  A  is  liable  to  pay  as  his 
individual  indebtedness;  the  balance,  after  subtracting 
this  sum  from  the  mortgage  debt  actually  paid  to  the 
mortgagee,  is  the  amount  which  B  is  liable  to  contribute.' 
When  the  life  tenant.  A,  is  a  dowress,  the  present  worth  is 
calculated  upon  the  basis  of  one  third  of  the  annual  in- 
terest accruing  on  the  mortgage  of  the  entire  premises. 
If  the  remainderman  or  reversioner,  B,  redeems,  the  rule 
is  the  exact  converse  of  the  one  above  stated. 

'Knowing  A*s  age,  the  "life tables"  the  mortgaffe.    The  preaent  worth  of 

gi?0  the  number  of  years  he  has  yet  an  anauity  for  her  expected  life  equal 

to  lire^  which,  for  the  purposes  of  the  to  one  third  of  the  annual  interest 

mk,  are  taken  as  absolutely  certain  represents  the  amount  of  her  individ- 

end  oorreetk    He  is  therefore  bound  to  ual  liability.     This  modification  indi* 

pay  the  annual  interest  on  the  mort-  cates  the  rule  applicable  to  all  life 

gags  for  the  number  of  years  disclosed  tenants  of  a  portion  only  of  the  mort- 

Sy  ths  hd^les.    Knowing  the  amount  of  gaged  premises.     When  A  is  a  tenant 

interest  due  each  year,  and  the  num-  for  years,  no  resort  to  the  life  tables 

ber  of  years  it  must  be  paid,  the  "  an*  is  necessary.     The  present  worth  of 

nnity  tables'*  will  giTS  the  present  the  annuity  must  be  calculated  for  the 

worth  of  such  sum  payable  annually  number  of  years  constituting  the  resi- 

for  tiie   required   number  of   years,  due  of  his  term.     Whenev^er  the  re- 

Thia  present  worth  is  A's  proper  share;  versioner  or  remainderman,  B,  redeems 

fshtneting  it  from  the  whole  amount  the  mortgage,  the  rule  is  plainly  the 

paid  to  the  mortgagee,  the  balance  is  exact  converse  of  that  above  stated: 

the  sum  payable  oy  B.    The  rule  thus  Carll  ▼.  Butman,   7    Me.    102,    105; 

lormulated  applies  whenever  the  entire  Houghton  ▼.  Hapgood,  13  Pick.  154, 

premiies  subject  to  the  mortgage  are  158;  Gibson  v.  Crehore,  6  Pick.  146; 

hdd  by  A  for  life  and  the  fee  m  re*  Swaine  v.  Perine,  6  Johns.  Ch.  4S2, 

mainder  or  reveraion  is  held  by  B;  as,  490;  9  Am.   Deo.   818;  Bell  ▼.   The 

for  example,  when  A  is  the  husband,  Mayor,  10  Paige,  49;  Jones  v.  Sher« 

tenant  by  the  curtesy,  and  B  represents  rard,  2  Dev.  &  B.  Eq.  179,  189;  Foe- 

the  heirs.    Where  A  is  a  widow-dow*  ter  v.  Hilliard,  1  Story,  77,  90;  Lyon 

res%  a  slight  modification  in  the  rule  is  v.  Bobbins,  45  Conn.  513;  Ray  nor  v. 

■sesssary.    Sinoe  she  is  entitled  to  Baynor,  21  Hun,  36.  As  to  use  of  "life 

dower  in  only  one  third  of  the  mort-  tables,"  see  Graves  v.  Cochran,  68  Mo. 

S^ed  prsmises,  she  is  bound  to  keep  74;  Unger  ▼.  Loiter,  32  Ohio  St.  210| 

wn  only  one  third  of  the  interest  en  Nye  v.  Patterson,  85  Mioh.  413w 
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§  1224.    S.  Inequality  of  Equities  where  Titles    are 
not  CUmoltaneoTis  —  Between  Mortgagor  and  his  Grantee 
of  a   Parcel  —  Between   Snocessive   Grantees — Inverse 
Order  of  Alienation.  — Where  the  owners  of  the  premises 
subject  to  the  mortgage  hold  under  the  mortgagor  by 
titles  not  simultaneous^  but  successive  in  order  of  time,  an 
entirely  different  inequality  of  equities  among  them  is 
introduced;  a  priority  results  which  not  only  destroys  the 
right  of  ratable  contribution  when  one  of  them  redeems, 
but  even  creates  in  favor  of  some  a  right  of  exoneration 
as  against  the  others.    The  foundation  of  this  doctrine  is 
found  in  the  equities  subsisting  between  the  mortgagor 
and  his  grantee  of  a  part  of  the  mortgaged  premises. 
Whenever  the  mortgagor  conveys  a  portion  of  the  land 
''subject  to''  a  mortgage  by  a  warranty  deed,  and  retains 
the  residue  of  the  land  in  his  own  hands,  that  portion  of 
the  land  retained  by  the  mortgagor  becomes,  as  between 
himself  and  his  grantee  at  all  events,  the  fund  primarily 
liable  for  the  whole  mortgage  debt.    The  form  of  the 
deed  shows  that  the  grantee  not  only  assumed  payment 
of  no  portion  of  the  mortgage  debt,  but  did  not  buy  his 
parcel  even  subject  to  the  mortgage;  and  the  entire  burden 
was  therefore  left  upon  the  portion  of  land  remaining  in 
the  ownership  of  the  mortgagor.    Whatever  be  the  rights 
of  the  mortgagee  to  resort  to  either  or  both  of  the  parcels, 
it  is  plainly  the  equitable  duty  of  the  mortgagor  to  as- 
sume the  whole  debt,  and  thus  to  free  the  grantee's  par- 
cel from  the  lien.    If,  therefore,  the  mortgagor  pays  off 
the  mortgage,  its  lien  is  ended,  and  he  can  claim  no  con- 
tribution from  the  grantee;  if,  on  the  other  hand,  the 
grantee  redeems,  he  is  entitled  to  keep  the  lien  alive  for 
the  purpose  of  enforcing  an  exoneration   by  the  mort- 
gagor, at  least  to  the  extent  of  the  value  of  the  premises 
remaining  in  the  mortgagor's  hands  and  subject  to  the 
encumbrance.    This  view  of  the  equities  subsisting  be- 
tween the  mortgagor  and  his  own  grantee  seems  to  be 
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universally  adopted.*  The  doctrine  being  thus  estab- 
lished that  the  grantee  obtains  an  equitable  priority  as 
against  the  mortgagor,  and  the  portion  of  the  mortgaged 
premises  left  in  the  mortgagor's  hands  is  primarily 
chargeable  with  the  whole  mortgage,  the  inference  is 
natural,  even  if  not  necessary,  that  the  same  burden  fol- 
lows this  portion,  when  subsequently  conveyed  by  the 
mortgagor  to  a  second  grantee.  If  the  mortgagor  conveys 
one  half  of  the  mortgaged  premises  by  a  warranty  deed 
to  A,  his  own  half  is  equitably  charged  with  the  entire 
debt,  and  A  has  as  against  him  the  priority.  When  the 
mortgagor  afterwards  conveys  his  half  by  a  similar  deed 
to  B,  that  transaction  cannot  affect  A's  pre-existing  pri- 
ority,  with  respect  to  tJie  parcel  thiba  conveyed  as  tJ^e  primary 
fund  for  payment,  and  6  cannot  acquire  any  higher  equi- 
ties than  those  possessed  by  his  immediate  grantor;  he 
succeeds  to  the  exact  position  of  the  mortgagor  towards 
the  first  grantee,  A.  As  between  the  two  grantees,  there- 
fore, the  parcel  conveyed  to  the  second  grantee,  B,  is  pri- 
marily liable  for  the  whole  mortgage  debt;  he  can  claim 
no  contribution  from  A,  but  on  the  other  hand,  A  may 
be  entitled  to  exoneration  against  the  portion  held  by  him. 
If  this  reasoning  is  correct,  it  necessarily  applies  to  any 
number  of  successive  grantees  to  whom  the  mortgagor 
has  conveyed  separate  parcels  of  the  mortgaged  premises, 
and  determines  these  equities  among  them,  whether  the 
mortgagor  has  conveyed  away  all  the  land  covered  by  the 
mortgage,  or  retains  a  portion  himself,  and  whether  their 
respective  parcels  are  of  equal  or  unequal  values.  In 
most  of  the  states,  though  not  in  quite  all,  the  courts 

>  2  Washburn    on    Real  Property,  235;  Beard  ▼.  Fitifferald,  105  Mass. 

4th  ed.,  p.   202,  see.  5;  2  Jones  on  134;  Chase  v.  Woodoary,  6  Gnsh.  143; 

Mortal^  sees.  1091,  1092;  2  Lead.  Kilbom    ▼.    Robbing  S  Allen,   466; 

Gu.  Bq.,  4ih  Am.  ed.,  291,  305,  notes  Bradley    v.    George,    2    Allen,    392; 

to  Aldrieh  v.  Cooper.    The  mie  ap-  Cheever  ▼.  Fair,  5  Cal.  837;  Root  y. 

plia  not  only  to  the  mortgagor,  bat  Collins,  34  Vt.  178  (mortgagor  and  his 

ilto  to  his  heir:  Harbert's  Case,   3  vendee  in  a  land  contraot);  and  oases 

Coke, lib;  Wallaoa ▼.  Stevens,  64 Me.  in  next  following  note;  im  Jndsoii y. 

25;  Hahn  y.  Behrmao,  73  Ind.  120;  Dada,  79  N.  T.  8781 

vet  ▼.  Didkenson,   5  Johns.  Ch 

f  SQ.JUB.  — US 


§  1224  EQUITY  JUBISPRUDENCB.  1874 

have  adopted  this  reasoning,  and  have  settled  the  equities 
of  the  parties  in  such  a  condition  of  fact  by  a  general 
rule:  Whenever  the  mortgagor  has  conveyed  separate 
parcels  of  the  mortgaged  premises  by  warranty  deeds  to 
successive  grantees,  and  there  are  no  special  provisions  in 
any  of  their  deeds,  and  no  other  dealings  between  them- 
selves or  with  the  mortgagor  which  disturb  the  equities 
otherwise  existing,  a  priority  results,  depending  upon  the 
order  of  conveyance.  As  between  the  mortgagor  and  all 
the  grantees,  the  parcel  in  his  hands,  if  any,  is  primarily 
liable  for  the  whole  mortgage  debt,  and  should  be  ex- 
hausted before  having  recourse  to  any  of  theirs;  as  be- 
tween the  grantees,  their  parcels  are  liable  in  the  inverse 
order  of  their  alienation,  and  any  parcel  chargeable  first 
in  order  must  be  exhausted  before  recourse  is  had  to  the 
second.^    This  inequality  of  equities  plainly  destroys  all 

'  In  many  of  these  states  the  rule  61;  Holden  v.  Pike,  24  Me.  427;  Cash- 
is  applied  directly  to  the  mortgagee,  ine  v.  Ayer,  25  Me.  383;  Sheperd  y. 
and  reffulates  his  mode  of  foreclosure;  Adams,  32  Me.  6.3;  Town  of  Salem  ▼. 
either  Dv  statute,  or  by  rule  of  court,  Edeerly,  33  N.  H.  46;  Aiken  v.  Qale, 
or  by  decisions,  he  is  compelled  to  37  N.  H.  601 ;  Brown  v.  Simo&a,  44 
frame  his  decree  of  sale,  and  to  sell  N.  H.  475;  45  N.  H.  211;  Gates  ▼. 
the  mortgaged  premises  in  compliance  Adams,  24  Vt,  70;  Lyman  y.  Lyman, 
with  this  rule.  In  other  states,  the  32  Vt.  79;  76  Am.  Dec.  161;  Rooty. 
mortgagee  is  not  thus  directly  con-  Collins,  34  Vt  173;  Chase  y.  Wood- 
trolled,  bat  the  rule  is  applied  to  the  bury,  6  Cush.  143;  George  y.  Kent,  7 
other  parties,  and  regulates  the  mode  Allen,  16;  Kilborn  y.  lUbbina,  8  Al- 
in  which  their  equities  are  worked  len,  466;  George  y.  Wood,  9  Alien,  SO; 
out,  as  among  themselyes,  by  redemp-  86  Am.  Deo.  741 ;  Beard  y.  Fit^erald, 
tion  and  exoneration.     A  single  sim-  105  Mass.  134;  Sanford  y.  Hill,  46 

Sle  ease  will  illustrate.  A  mortgagor  Conn.  42;  Gill  y.  Lyon,  1  Johns.  Ch. 
ivides  the  land  subject  to  the  mort-  447;  Clowes  y.  Dickenson,  6  Johns. 
gage  into  fiye  lots.  He  conyeys  lot  1  Ch.  235;  James  y.  Hubbard,  1  Paige, 
y  warranty  deed  to  A,  and  after-  228,  234;  Jenkins  y.  Freyer,  4  Paige, 
wards,  by  successive  deeds,  lots  2,  3,  47;  Gnion  y.  Enapp,  6  Paige,  36;  29 
and  4,  to  B,  C,  and  D,  and  retains  lot  Am.  Dec.  741;  Jumel  y.  Jumel,  7 
6  himself.  Lot  6  is  then  the  primary  Paige,  591;  Skeel  y.  Spraker,  $ 
fund,  and  must  be  first  sold,  and  if  it  Paige,  182;  Farmers'  L.  &  T.  Co.  v 
fully  satisfies  the  mortgage  debt,  the  Maltby,  8  Paige,  361;  Patty  y.  Peaae^ 
four  other  lots  are  freed.  If  its  pro-  8  Paige,  277;  36  Am.  Deo.  683; 
oeeds  are  not  sufficient,  then  lot  4  Schryyer  y.  Teller,  9  Paige,  173; 
must  be  sold;  and  only  so  far  as  is  ne-  Rathbone  y.  Clark,  9  Paige,  648; 
oessary  to  satisfy  the  mortgage  debt,  Kellogg  v.  Rand,  1 1  Paice,  59;  Stay- 
lots  8,  2,  and  1  are  sold  in  the  inverse  yesant  y.  Hall,  2  Barb.  Ch.  161;  Fer- 
order  of  their  alienation:  2  Washburn  guson  y.  Kimball,'  3  Barb  Ch.  616; 
on  Real  Property,  4th  ed.,  pp.  202-  Kx  parte  Merrian,  4  Denio,  264;  How- 
206,  seos.  5,  6  a;  2  Jones  on  Mortgages,  ard  Ins,  Co.  y.  Halsey,  4  Sand.  665; 
sees.  1620-1632;  2  Lead.  Cas.  Eq.,  4th  Weaver  y.  Toogood,  1  Barb.  238;  La 
Am.  ed.,  291-305,  notes  to  Aldrich  y.  Farge  Ins.  Co.  y.  Bell,  22  Barb.  54; 
Cooper;  Randall  y.  Mallett,   14  Me.  Crafts  y.   Aspinwall,   2  N.   Y.   289; 
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right  and  liability  of  raUible  caniributian*  If  the  mort- 
gagor pajB  off  the  mortgage,  or  if  the  parcel  remaining 
in  his  hands  is  sold  in  full  satisfaction  of  it,  he  cannot 


Howard  Int.  Cow  ▼.  Halsey,  8  N.  Y.  iO;  Iajhuui  v.  Willwd,  7III.  App.  183; 

^1;59  Am.  Dec.  478;  Ingalls  ▼.  Mor-  Aiken  v.  Milwaukee  etc.  R'y,  37  Wis. 

an,  10  N.  T.  178;  Belmont  v.  Coman,  469;  State  ▼.Titna,  17  Wis.  241;  Worth 

SN.  T.  438;  78  Am.  Dea  213;  Za-  ▼.  Hill,  14  Wis.  559;  Ogden  ▼.  Glidden, 

tiriskie  ▼.  Salter,  80  N.  T.  555;  Hop-  9  Wis.  46;  Johnson  v.  Williams,  4 Minn. 

kins  ▼.  WoUey,  81  N.  Y.  77;  KendiQl  260,  268;  Cal.  Civ.   Code,  sec.  2899. 

T.Kisbahr,  58  How.  Pr.  156;  13  Jones  [See  also  Welling  v.  Ryerson,  94  N.  Y. 

4  &  542;  Coles  ▼.  Appleby,  22  Hon,  98;  Mahagaa  ▼.  Mead,  63  N.  H.  670; 

72;  87  N.  Y.  114,  121;  Cowden's  Es-  Deavitt  v.  Judevine,  60  Vt.  695;  Mil- 

iatfl^  1    Pa.    St.   267;    Carpenter  ▼.  ligan's  Appeal,  104  Fa.  St.  503;  Ka- 

Koons,  20  Pa.  St.  222;  Hiles  ▼.  Conlt,  tional  Bank  of  Middletown  ▼.Trnstees, 

90  K.  J.  Eq,  40;  Hill's  Adm'rs  v.  Mo*  5  Del  Ch.  596;   Threshing  Machine 

Obiter,  27  N.  J.  Eq.  41;  Mut  Life  Ins.  Co.  y.  Mitchell,  74  Mich.  679.     For 

Goi  V.  Booghram,  24  K.  J.  Eq.  44;  application  of  the  mle  to  enforcement 

Meant  v.  il^tts,  23  K.   J.   Eq.    188;  of  other  liens,  see  Miller  y.  Holland, 

Weatherby  y.  Slack,  16  K.  J.  Hq.  491;  84  Va.  652;  Hnnt  ▼.  Ewing,  12  Lea, 

Keene  y.  Mann,  16  N.   J.  Eq.  398;  519  (judgment  lien);  Merritty.Richey, 

OsskiU  y.  Sin^  15  K.  J.  Eq.  400;  78  97  Ind.  236  (same);  Ritter  y.  Cost,  99 

Am.  Dea  106;  Winters  y.  Henderson,  Ind.  801.    If  prior  purchasers  fail  to 

4  K.  J.  Eq.  31;  Black  y.  Morse,  7  inyoke  the  protection  of  this  rule  be- 

K.  J.  Eq.   509;   Wikoff  y.   Davis,  4  fore  forecloenre  it  is  not  binding  on 

K.  J.  Eq.  224;  Britton  y.  Updike,  3  the  courts:  Prickett  y.  Sibert,  75  Ala. 

N.  J.  Eq.  125;  Shannon  y.  Marselis,  1  315;  Dobbins  y.  Wilson,  107  HL  17.] 

K.  J.  Eq.  413,  421;  Jones  y.  Myrick's  The  doctrine  also  applies  where  the 

Bx'n,  8  Gratt.  179;  Henkle's  Ez'z  y.  mortgagor  has    conveyed    the  whole 

Allstadt,  4  Oratt.  284;  Conrad  ▼.  Har-  land  subject  to  the  mortgage  to  A, 

risen,  3  Leigh,  532;  Stoney  v.  Shultz,  and  A  in  turn  conveys  in  parcels  to 

I  Hill  Eq.  465;  27  Am.  Dea  429;  Meng  successive    grantees:    See    Guion    y. 

V.  Houser,  13  Rich.  Eq.  210;  Norton  Knapp,  6  Paige,  35;  29  Am.  Dea  741; 

T.  Lewis,  3  S.  C.   25;  Camming  y.  Wikoff  y.   Davis,  4  K.   J.  Eq.  224. 

Gomming,  3  Ga.  460;  Ritch  y.  Eichel-  This  rule  is  rejected  by  the  courts  of 

berger,  13  Fla.  169;  P.  &  M.  Bank  y.  Iowa  and  of  Kentucky,  which  hold 

Dnndas,  10  Ala.  661;  Mobile  eta  Co.  that  the  equities  of  the  grantees  as 

T.  Hader,   35    Ala.    713;    Miller   y.  between    themselves    are   equal,    as 

Rogers,  49  Tex.  398;  Hall  y.  Edwards,  though  their  deeds  were  simaltane- 

43  Mich.  473;  McKbiney  y.  Miller,  19  ous,  and  that  they  are  all  liable  to 

Ifich.  142;  Ireland  y.  Woolman,   15  contribute  ratably:  Barney  v.  Myers, 

Mich.  253;  Cooper  y.  Bgly,  13  Mich.  28  Iowa,  472;  Massie  y.  Wilson,  16 

463;  Mason  y.  Payne,  Walk.  Ch.  459;  lowa^  391;  Bates  y.  Ruddick,  2  Iowa, 

Hahn  y.  Behrman,  73  Ind.  120;  Evans-  423;  65    Am.   Dec.   774;    Dickey    v. 

vine  Gas-light  Co.  y.  State,  73  Ind.  Thompson,  8  B.  Mon.  312;  Campbell 

219;  38  Am.  Rep.  129;  McCnllum  y.  y.  Johnston,  4  Dana,  177,  182;  Poston 

Tonie,  32  Ind.  146;  Aiken  v.  Bruen,  y.  Eubank,  3  J.  J.  Marab.  42.     [See 

21  Ind.  137;  Day  y.  Patterson,  18  Ind.  also  Huff  y.  Farwell,  67  Iowa,  298; 

114;  Marshall  y.  Moore,  36  111.  321,  but  that  a  parcel    retained    by  the 

326;  Matteaon  y.  Thomas,  41  111.  110;  mortgagor    is    first    chargeable,    see 

Iglehart  y.  Oane,  42  111.  261;  Dodds  Windsor   y.    Evans,   72    Iowa,    692; 

V.  Snyder.  44  IlL  53;  Lock  y.  Fulford,  Mickley  v.  Tomlinson,  79  Iowa.  383;] 

52  lU.    166,    169;   Tomkins  v.  Wilt-  and  the  same  view  seems  to  be  taken 

berger,  5*i  IlL  385,  391;   Snmner  y.  in  Ohio:  Green  y.  Ramage,  18  Ohio, 

WMgh,  56  IlL  531;  Niles  v.  Harmon,  428;  51  Am.  Dea  458;  but  see  Canr 

80  ifi.  396;  Hawhe  y.  Snydaker,  86  y.  Folsoni,  14  Ohio,  365;  Comm.  Bank 

m.  197;  Meachamy.  Steele,  93  III.  135;  y.  West.  R.  Bank,  11  Ohio,  444;  38 

Wanier  v.  De  Witt  Co.  Bank,  4  IlL  Am.  Dea  788. 

Ap^  305;  Erlinger  y.  Boul,  7  IlL  App. 
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call  upon  his  grantees  for  any  reimbursement.  In  like 
manner,  if  the  parcel  belonging  to  a  grantee  who  was  a 
later  purchaser  is  sold,  he  can  claim  no  contribution 
from  any  grantee  who  was  prior  in  time,  since  his  parcel 
is  itself  primarily  liable  as  between  the  two.  In  place  of 
contributioUi  a  right  of  exoneration  may  arise.  It  has 
already  been  shown  how  the  grantee,  under  such  circum- 
stances, may  be  exonerated  by  the  mortgagor;  in  like 
manner,  a  right  of  exoneration  may  arise  among  the  suc- 
cessive grantees  in  favor  of  one  whose  conveyance  was 
earlier  against  those  who  were  later  in  point  of  time. 
The  exoneration  will  be  complete  or  partial,  according  te 
the  circumstances  of  the  case.^ 

§  1225.  The  Same.  What  Oircomstances  Disturb  These 
Equities  and  Defeat  This  Bule.  —  The  doctrine  stated  in 
the  foregoing  paragraph  is  one  of  purely  equitable  origin^ 
and  is  not  an  absolute  rule  of  law,  and  if  the  peculiar 
equitable  reasons  on  which  it  rests  are  wanting,  it  ceases 
to  operate.*  Whether  it  does  or  does  not  apply  to  any 
particular  case  may  be  certainly  determined  by  a  careful 
consideration  of  the  following  principles.  The  doctrine 
in  its  full  scope  and  operation  primarily  depends  upon 
the  relation  subsisting  between  the  mortgagor,  or  other 

^  It  should  be  constantiy  remem-  first  by  the  mortgagee,  he  is  not  ne- 

bered  that   the  mortgagee  possesses  oessarily  entitled  to  a  complete  ezon- 

the  absolute  right  to  enforce  the  se-  oration  by  B;  he  is  only  entitled  to  ik 

cnrity  of  the  mortgage  for  the  whole  eomplete  exoneration  when  B's  paroel 

amount  thereof,  if  necessary,  against  equals  or  exceeds  in  Talne  the  amount 

all  tiie  parcels  in  the  hands  of  idl  of   the   mortgage    debt,   so   that    it 

the  grantees.     A  single  simple  case  would  have  satisfied  the  mortgage  and 

will  illustrate  this  equity  of  exonera-  freed  A's  land  from  the  buraen.    If 

tion.     A  mortgagor  conveys  one  half  the  mortgage  debt  exceeds  the  vmlae 

the  premises  by  warranty  deed  to  A,  of  B's  parcel,  A  is  entitled  to  exoner- 

and  afterwards  the  other  half  to  B.  ation  from  such  an  amount  thereof  as 

As  between    the  two    grantees,   the  equals  the  value  of  B's  land;  the  bal- 

mortgage    must     be    first    enforced  anoe  of  the  debt  over  and  above  thafe 

against  B's  parcel,  but  if  its  proceeds  amount    is    A's    individual    burden, 

are  not  sufficient  to  satisfy  the  debt,  chargeable    on   his    own  land.     The 

then  resort  must  be  bad  to  A's  half,  same  reasoning  clearly  applies  to  any 

In  other  words,  A's  parcel  continues  number  of   successive  grantees    and 

liable  for  so  mqch  of  the  mortgage  determines  the  rights  of  exoneration 

debt  as  exceeds  the  value  of  B*s  par-  among  them:   See  oases  in  the  last 

oel.     This  liability  indicates  the  true  preceditig  note, 
measure  and  extent  of  A's  right  of        '  See  Kendall  v.  Woodrufl^  87  K.  Tc 

exoneration  against  B.    If  A  r^eems  1,  7,  per  Folger,  GL  J* 
th«  mortgage,  or  if  A's  parcel  is  sold 
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owner  of  the  entire  mortgaged  premiseB,  and  his  grantee 
of  a  parcel  of  the  land.  This  relation,  in  turn,  results  from 
the  form  of  conveyance,  which,  being  a  warranty  deed,  or 
equivalent  to  a  warranty,  shows  conclusively  an  intention 
between  the  two  that  the  grantor  is  to  assume  the  whole 
bnrden  of  the  encumbrance  as  a  charge  upon  his  own 
parcel,  while  the  grantee  is  to  take  and  hold  his  portion 
entirely  free.  Secondly,  the  conveyance  may  be  of  a 
different  character;  by  its  special  provisions  it  may  ex- 
pressly show,  or  by  its  general  form  it  may  impliedly  in- 
dicate, that  the  grantee  himself  either  assumes  the  whole 
mortgage  debt  and  charges  his  parcel  with  the  entire 
burden  of  the  mortgage,  or  else  takes  and  holds  his  par- 
cel subject  to  and  chargeable  with  its  proportionate  share 
ef  the  encumbrance.  Thirdly,  although  the  deeds  are 
warranties,  so  that  the  doctrine  will  otherwise  apply,  any 
particular  grantee  may  by  his  subsequent  omissions,  or 
by  his  subsequent  dealings  with  other  grantees,  disturb 
the  order  of  the  equities  in  his  own  favor,  and  create 
equities  in  behalf  of  other  owners,  and  even  render  his 
own  parcel  primarily  liible  as  between  all  the  grantees. 
Finally,  whenever  the  equities  of  any  original  grantee 
towards  the  other  parties  have  been  fixed,  either  by  the 
form  of  his  deed,  or  by  his  own  omissions  or  dealings, 
then  any  subsequent  purchaser  or  encumbrancer  from 
SQch  grantee  takes  the  parcel  subject  to  the  same  equities 
which  originally  attached  to  it;  the  same  equities  follow 
the  parcel  in  its  devolutions.^    The  equities  among  suc- 

'An  ezamiiiAtion  of  tbe  state  re*  tained  from  English  decisions.    The 

ports  discloses  the  fact  that  no  single  oases  which  inTolye  it  are  often  ez« 

s^tiUile   doctrine   more  frequently  oeedingly  complicated  in  their  facts, 

tfiaes  before  the  American  courts,  or  and  present  great  apparent  difficnU 

produces  a  greater  number  of  deois-  ties.   However  complicated  such  oases 

loosi  than   that  which   acHusts    the  may  be,  their  solution  will  always  be 


rights  of  separate  owners  of  land  en«  oomparatiyely  easy  and   certain    by 

cambered  with  the  same  mortgage,  keeping  steadily  in  view  and  apply- 

er  sdjosts  the  liens  of  different  mort-  in^    the   few   well-settled   equitable 

giges  restinff  upon  the  same  parcel  pnndples   formulated   in   the    text. 

or  psroels  oi  land.    This  doctnue  in  Any  cietailed  examination  of  the  de* 


the  form  aa  presented  in  the  text  is  cided  eases  involving  these  principles 
ihaost  exolnaivaly  American;  very  would  occupy  more  space  than  my 
little  aid  bk  its  application  can  be  ob-    limits  permit,  since  eaon  case  presento 
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cessive  grantees,  as  determined  by  the  general  doctrine  of 
the  preceding  paragraph,  will  therefore  be  disturbed  in 
the  following  instances:  1.  Whenever  a  grantee  of  any 
parcel  either  expressly  assumes  the  payment  of  the  mort* 
gage,  or  his  deed  is  of  such  a  form  that  he  takes  the  par- 
cel conveyed  to  himself  subject  to  the  mortgage  ob  a  part 
of  tJhe  consideration,  then,  as  has  already  been  shown,  the 
parcel  thus  purchased  becomes,  in  the  hands  of  himself 
and  of  those  holding  under  him,  primarily  chargeable 
with  the  mortgage  debt  as  against  the  mortgagor-grantor, 
and  consequently  as  against  all  subsequent  grantees  of 
other  parcels  from  the  mortgagor.  By  such  an  express 
or  implied  assumption,  the  doctrine  of  liability  in  the 
inverse  order  of  alienation,  and  all  of  its  consequences,  are 
defeated  with  respect  to  the  mortgagor  and  the  subsequent 
grantees.^  2.  In  like  manner,  when  the  deeds  to  the  suc- 
cessive grantees  are  not  warranty  or  equivalent  thereto, 
but  simply  purport  to  convey  the  mortgagor's  right,  title, 
and  interest  in  the  parcels,  the  intention  is  clear  that  the 
grantees  respectively  assume  their  portions  of  the  bur- 
dens. Their  several  parcels  are  all  liable  ratably,  and  not 
in  the  inverse  order.*  8.  Where  the  conveyances  were 
such  that  the  rule  of  inverse  order  would  otherwise  have 

its  own  peculiar  facts,  which  are  often  Eq.  663;  97  Am.  Dec.  6S7;  Pancoast 

numerouB  and  complicated.     I  hare  ▼.  Davall,  26  K.  J.  Eq.  445;  Mat.  Lw 

preferred  to  formulate  the  principles,  Ins.  Go.  ▼.  Bough  mm,  24  N.  J.  Eq. 

with  sneh  explanation  as  should  ren-  44;    Briscoe  ▼.   Power,  47   UL   447. 

der  them  simple  and  plain;  they  will,  [See    also     Browne    ▼.     Lynde,    91 

I  trust,  furnish  the  correct  solution  N.  Y.  92;  Burger  v.  Oreif,  55  Md. 

of  every  case.  518;  Michigan  State  Ins.  Ca  t.  Soule» 

1  See  ante,  §  1205;  2  Lead.  Gas.  Eq.,  61  Mich.  312;  Drury  v.  Holden,  121 

4th  Am.  ed.,  303;  Zabriskie  v.  Salter,  SI.  130;  Tarbell  t.  Durant,  61  Vt.  516.] 
80  N.  Y.  555;  Erie  Co.  Say.  Bank  ▼.        'As    examples,    where    the    mort- 

Koop,  80  N.  Y.  591;  Hopkins  v.  Wol-  gagor  conveys   by  quitclaim   deeds, 

ley,  81  K.  Y.  77;  Coles  v.  Appleby,  or  where  the  mortgaged  premises  are 

22  Hun,  72;  Sanford  t.  Hill,  46  Conn,  sold  in  parcels    by  execution  on    a 

42;  Evansville  Gas-light  Co.  v.  State,  judgment    recovered    for  some  debt 

73  Ind.  219;  38  Am.  Rep.  129;  Kil-  other    than    the    mortgage    debt:     2 

bom  v.  Bobbins,  8  Allen,  466,  471;  Lead.   Gas.   Eq.,  4th  Am.   ed.,   304; 

Chapman  v.  Beardsley,  31  Conn.  115;  Erlinger    t.  BouI,   7    111.    App.    40; 

Bngle  T.  Haines,  5  N.  J.  Eq.  186,  6.32;  Aiken  v.  Gale,  37  N.  H.  501;  CWpen- 

43  Am.  Dec.  624;  Caruthers  v.  Hall,  ter  v.  Koons,  20  Pa.  St  222;  and  see 

10  Mich.  40;  Halsey  t.  Eeed,  9  Paige,  Sanford  y.  Hill,  46  Conn.  42;  Hoy  ▼. 

446;  Torrey  ▼.  Bank  of  Orleans,  9  Bramhall,  19  N.  J.  Eq.  563;  97  Am. 

Paige,   649;   Warren  v.   Boynton,   2  Deo.  687;  [Aderholt  t.  Henry,  87  AUl 

BarK  13;  Hoy  t.  Bramhall,  19  N.  J.  415.] 
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appUed,  a  grantee  of  a  parcel  prior  in  point  of  time  may, 
by  neglecting  to  record  his  deed,  lose  his  precedence  as 
against  the  subsequent  grantees  of  other  parcels,  and 
those  holding  under  them,  whose  deeds  and  mortgages 
are  recorded  without  any  notice  of  his  title.  The  absence 
of  the  record  in  such  case  may,  however,  be  supplied  by 
other  kind  of  notice,  actual  or  constructive.*  4.  Finally, 
any  grantee  otherwise  entitled  to  precedence  may,  by  his 
agreements  or  dealings  with  other  grantees,  render  his 
own  parcel  primarily  liable  for  the  mortgage  debt,  as 
between  himself  and  such  other  grantees;  and  the  lia- 
bility thus  attlched  to  the  land  would  follow  it  in  the 
hands  of  subsequent  purchasers  and  encumbrancers.' 

§  1226.  4.  A  Release  by  the  Mortgagee  of  One  or  Blore 
Paredis. —  Although  the  equities  between  the  subsequent 
owners  of  various  parcels  of  the  mortgaged  premises, 
whether  equal  or  unequal,  do  not  prevent  the  mortgagee 
from  enforcing  the  mortgage  security,  if  necessary,  against 
all  these  parcels,  yet  after  the  mortgagee  has  received  no- 
tice of  the  subsequent  conveyances,  the  equities  affect 
him  to  such  an  extent  that  he  cannot  deal  with  the  whole 
premises,  or  with  any  parcel  thereof,  or  with  the  owner 
of  any  parcel,  by  release  or  agreement,  so  as  to  disturb 
the  equities  subsisting  among  the  various  owners,  or  to 
destroy  their  rights  of  precedence  in  the  order  of  liability, 
or  to  defeat  their  rights  of  ratable  contribution,  or  of 
complete  or  partial  exoneration.     No  such  obligation, 

*  If  the  mortgagor  oonrejfB  one  half  parcel,  thii  would  generally  operate 

to  A,  and  afterwards  the  other  half  to  at  notice:  2  Lead.  Gas.  £q.,  4th  Am. 

B^  and  A'a  deed  is  not  recorded,  and  ed.,  297;  Layman  v.  Willard,  7  Jlh 

B  has  DO  other  notice  of  it,  B  has  a  App.  183;  Brown  ▼.  Simons,  44  N.  H. 

right  to  assume  that  he  himself  is  the  475;  Chase  v.  Woodbury,  6  Gush.  143; 

fint  grantee,  and  that  one  half  of  the  Chapman  v.  West,  17  N.  Y.  126;  New 

Itod  remains  in  the  mortgagor's  hands  York  Life  Ins.  Ca  ▼.  Cutler,  8  Sand, 

primarily  liable  for  the  mortgage  debt.  Ch.  176;  La  Farge  F.  Ins.  C^  t.  Bell, 

By  patting  his  own  deed  on  record,  B  22  Barb.  54, 

tbos  obtains  a   preoedenoe  orer  A,        *  See  Zabriskie  t.  Salter,  SO  N.  Y. 

which  avails  on  behalf  of  purchasers  555;  Erie  Co.  Say.  Bank  ▼.  Roop,  80 

•od  mortgagees  of  the  same  parcel  K.  Y.  591;  Hopkins  t.  Wolley,  81  K. 

holding  under  him.   B  might,  however,  Y.  77;  [also  Aderholt  t.  Henry,   87 

be  charged  with  notice  of  A's  deed,  Ala.  416;  Moore  t.  Shurtle^  128  IIU 

although  xmreoorded;  and  if  A  were  870.] 
in  open,  exclusive  possession  of  his 
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however,  rests  upon  the  mortgagee,  nor  is  he  prevented 
from  dealing  with  the  mortgaged  premises  in  any  man- 
ner  consistent  with  his  general  rights  as  a  mortgagee, 
unless  he  has  received  notice  of  the  conveyances  to  the 
subsequent  owners  whose  interests  could  be  affected  by 
his  dealings;  but  notice  of  their  conveyances  would  be  a 
notice  of  all  the  equities  which  arise  therefrom.     Since 
his  mortgage  is  a  prior  lien,  and  creates  an  encumbrance 
alike  upon  all  parts  of  the  land  subject  to  it,  no  subse* 
quent  change  in  the  ownership  of  the  mortgaged  prem- 
ises, of  which  he  is  ignorant,  can  in  any  degree  control 
or  limit  his  original  rights  and  power  conferred  by  the 
security.    It  is  settled,  therefore,  that  notice  must  be  given 
to  the  mortgagee  of  any  subsequent  conveyance  of  a  par* 
eel  of  the  mortgaged  premises,  so  as  to  prevent  him  from 
affecting  the  equities  of  the  grantee  therein  by  his  deal* 
ings  with  other  portions  of  the  same  premises.^    It  is 
also  settled,  in  this  connection,  that  a  record  of  the  subse* 
quent  conveyance  is  not  a  constructive  notice  to  the  prior 
mortgagee,  so  as  to  prevent  him  from  dealing  in  any  man- 
ner with  the  mortgaged  premises.'    The  effect  of  a  partial 
release  by  the  mortgagee  who  is  charged  with  notice  dif- 
fers in  the  two  cases  where  the  equities  of  the  various 
owners  are  equal  and  where  they  are  unequal.     In  the 
first  case,  where  the  mortgaged  premises  have  been  con* 
veyed  to  or  are  held  by  various  owners,  in  such  manner 
that  their  equities  are  equal,  and  all  their  parcels  or 

'Hall  ▼.   Edwards,  43  Mich.  473;    oases  in  next  following  notes.  [See  also 
Hawhe    ▼.    Snydaker.    86    HI.    197;    Cogswell  y.  Stont,  32  N.  J.  Eq.  240.] 


Meaoham  t^  Steele,  93  111.  135;  War*        '  This  is  a  special  instance  of  the 

App.    general  role  that  a 
306;  Kendall  ▼.  Niebnhr,  68  How.  F^.    only  to  snhseqnent  purchasers  and  en 


ner  ▼.  l>e  Witt  Ca  Bank,  4  III.  App.    general  role  that  a  record  is  notice 


166;  13  Jones  k  8. 642;  Birnie  y.  Main,  enmbrancers,  and  does  not  operate  as  a 

29  Ark.  691;  Cheesebrongh  y.   Mil-  notice  to  prior  parties:  See  anie,  §  667, 

lard,  1  Johns.  Ch.  409;  7  Am.   Dec.  and  cases  cited  in  note;  also  King  y. 

494;  Gnion  y.  Knapp,  6  Paige,  36;  29  McVickar,  3  Sand.  Ch.  192;  Wheel- 

Am.   Dec    741;  Patty  y.    Fease,    8  wright  ▼.  De  Peyster,  4  Edw.  Ch.  232; 

Paige,  277;  86  Am.  Dec.  683;  Aiken  Lyman  ▼.  Lyman,  32  Vt.  79;  76  Am. 

y.  Gale,  87  N.  H.  601,  611;  Iglehart  Dea  151;  Shannon  y.  Marselis,  1  N.  J. 

y.  Crane,  42  HL  261;  Deuster  y.  Mc-  Bq.  413;  Carter  y.  Neal,  24  Oa.  346; 

Gamns,  14  Wis.  807,  311;  Straight  y.  71  Am.  Dec  136;  Ritch  y.  Eichelber* 

Harris,  14  Wis.  600,  613;  McLean  y.  ger,  13  Fla.  169;  [Snyder  y.  Crawford, 

Lafayette  Bank»  3  McLean,  687;  and  98  Pa.  St.  414.] 
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shares  are  liable  to  a  ratable  contributioiiy  if  the  mort- 
gagee, haying  notice  of  such  conditioui  releases  one  of 
the  parcels  or  shares,  he  thereby  discharges  a  part  of  the 
mortgage  debt,  equal  to  the  ratable  portion  thereof  charge- 
able upon  the  lot  released,  while  the  balance  of  the  debt 
alone  remains  a  burden  upon  the  other  parcels  or  shares 
of  the  premises.    The  release  of  one  parcel  or  share  would 
release  all  the  other  parcels  from  the  same  proportionate 
amount  of  their  respective  original  liabilities  which  the 
yalue  of  the  part  released   bears  to  the  total  value  of 
the  mortgaged  premises;  one  owner  being  released,  all  the 
,  others  are  entitled  to  a  pro  rata  abatement.'    When  the 
equities  of  the  various  owners  are  unequal,  so  that  their 
respective  parcels  are  liable  in  the  inverse  order  of  alien- 
ation, if  the  mortgagee,  having  notice  of  this  situation, 
releases  a  parcel  which  is  primarily  liable,  he  thereby 
discharges  or  releases  all  those  parcels  which  are  subse- 
qaently  liable,  in  tJu  order  of  their  eeveral  UabilitieSf  from 
an  amount  of  the  mortgage  debt  equal  to  the  value  of  the 
po/red  released}    If  the  value  of  the  parcel  released  equals 

>  Hall  T.  Edwards,   43  Micb.  473;  orden  t.  Johnson,  14  N.  J.  Eq.  376; 

Biraie  ▼.  Main,  29  Ark.  691;  Steyens  82  Am.  Deo.  254;  Hoy  t.  Bramhall, 

▼.  Cooper,  1  Johna.  Oh.  425;  7  Am.  19  K.  J.  Eq.  563;  97  Am.  Deo.  687; 

Dee.  499;  StayTesant  t.  Hall,  2  Barb.  Monnt  t.   Potts,  23  K.   J.  £q.  188; 

Oh.  151;  Johnson  v.  Rice,  8  Me.  157;  Harrison  t.  Guertn,  27  N.  J.  Eq.  219; 

Pkrkman    ▼.  Welch,    19    Pick.  231;  Pazton  v.  Harrier,  11   Fa.   St.   312; 

PUtoQ  T.   Harrier,    11   Pa.  St  312;  Johnson    v.   Rice,    8    Me.    157,    161; 

T^ylorv.  Short's  AdmV,  27  Iowa,  361;  Brown  t.  Simons,  44  N.  H.  475;  Town 

1  Am.  Rep.  280.  of  Salem  t.  Edgerly,  33  K.  H.  46,  50; 

*  Warner  ▼.  De  WiU  Co.  Bank,  4  Parkman    v.   Welch,    19    Pick.   231; 

m.  App.  306;  Meacham  t.  Steele,  93  George  ▼.  Wood,  9  Allen,  80;  85  Am. 

m  135;  fiawhey.  Snydaker,  86  111.  Dec  741;  James  t.  Brown,  11  Mich. 

197;  Igiehart  t.  Crane,  42  HI.   261;  25;  Densterv.  McCamns,  14  Wis.  307; 

Brncoe  t.  Power,  47  Dl.  447;  Cheese-  Johnson  v.  Williams,   4  Mian.   260, 

brough  ▼.  Millard,  1  Johns.  Ch.  409;  268.     [See  also  Libby  ▼.  Tufts,  121 

7  Am.  Dee.  494;  Onion  t.  Knapp,  6  N.  T.  172;  Martin's  Appeal,  97  Pa, 

Pkige,  35;  29  Am.  Deo.  741;  Patty  ▼.  St  85;  Schrack  t.  Shriner,  100  Pa.  St. 

P^  8  Paige,  277;  35  Am.  Dea  683;  451;  Burson  y.  Blackley,  67  Tex.  5; 

Stoyrasant  t.  Hall,  2  Barb.  Ch.  151;  Boona  y.  Clark,  129  lU.  466]     This 

Stayresant  ▼.  Hone,  1  Sand.  Ch.  419;  rule  may  be  illustrated  by  an  exam* 

Kendall  ▼.  Niebahr,  58  How.  Pr.  156;  pie:  A  mortgagor  has  conveyed  all  the 

13  Jones  fr  8.  542;  Mickle  v.  Rambo^  premises  in  iive  lots,  successively,  to 

1 K.  J.  Eq.  501;  Shannon  t.  Marselis,  A,  B,  C,  D,  and  E;  these  lots  are  liable 

1  K.  J.  Eq.  413;  Blair  t.  Ward,  10  to  be  sold  in  the  order.  E,  D,  C,  B,  A. 

N.  J.  &.  119,  126;  Reilly  y.  Mayer,  If  the  mortgagee  should  release  A'a 

12  K.  J.  Eq.  56;  Oaskill  ▼.  Sine,  13  lot,  his  right  to  enforce  the  mortgasa 

9.  J.  Eq.  400;  7S  Am.  Deo.  105;  Vfta«  in  their  order  against  the  others  would 
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the  mortgage  debt,  then  all  the  sabsequent  parcels  are 
wholly  relieved  from  liability;  if  the  value  is  less  than 
the  mortgage  debt,  the  subsequent  parcels  can,  at  most,  be 
liable,  in  their  order,  only  for  the  excess  of  the  debt  over 
such  value.  In  any  case,  this  effect  of  a  release  may  be 
obviated  by  the  consent  of  the  other  owners,  and  perhaps 
by  special  equities  arising  from  the  provisions  of  the 
mortgage,  to  which  all  of  their  parcels  are  subject. 

§  1227.  V.  Foreclosure. — The  only  equitable  remedies 
of  the  mortgagee  for  enforcing  the  lien  of  the  mortgage 
when  it  has  become  due  are  the  two  actions  to  both  of 
which  the  name  "  foreclosure  "  is  ordinarily  given.*  These 
two  actions  are  the  **  strict  foreclosure  "  and  "  foreclosure 
by  judicial  sale."  The  strict  foreclosure  is  a  remedy 
based  upon  the  original  conception  that  the  mortgage 
vests  the  mortgagee  with  the  legal  estate  in  the  mortgaged 
premises,  and  its  object  is  to  carry  out  that  conception 
by  rendering  the  mortgagee's  legal  estate  and  title  abso- 
lute, and  cutting  off  the  equity  of  redemption  held  by  the 
mortgagor  and  others  claiming  or  holding  under  him.  It 
is  the  common  form  of  remedy  in  England.    In  this  coun- 

not  be  affected.    If  he  should  releaae  cees;  if  there  wm  no  exceaa,  B'a  and 

E,  and  the  valae  of  his  lot  equaled  the  A.*u  lota  would  be  free.    It  should  be 

mortgaffe  debt,  the  whole  mortgage  observed  that  a  release  does  not  always 

would  be  discharged.    If  the  value  of  thus  operate  as  a  discharge;  it  is  not  • 

E's  lot  was  less  than  the  mortgage  technical  dischar^;  it  is  a  <Uscharg» 

debt,  the  mortgagee  could  then  resort  only  where,  on  prmciplesof  equity  and 

to  B's  lot  for  the  excess  only,  and  if  justice,  it  ought  to  produce  tiuit  dSfects 

its  proceeds  equaled  that  excess,  all  See  Kendall  v.  Woodru£^  S7  N.  Y.  1» 

the  remaining  lots  would  be  free;  if  7,  per  Folger,  C.  J.;  Patty  t.  Pease,  8 

there  was  a  balance  still  due  after  the  Paige,  277;  36  Am.  Dec  683.   [See  also 

sale  of  D's  lot,  O's  could  be  sold  for  Libby  v.  Tufts,  121  N.  Y.  172.1    The 

that  Manee,  and  so  on.     If  the  mort-  statute  of  limitations  as  applied  to  the 

gagee  should  first  release  O's  lot,  the  right  of  redemption  is  discussed  in  a 

situation  would  be  more  complicated,  very  exhaustive  manner  in  2  Jonea  on 

The  mortgagee  could  still  enforce  the  MortgaAen,  sees.  1144-1173;  and  in  2 

whole  mortgage  against  E's  lot  first,  Lead.  Gas.  Eq.,  4th  Am.  ed.,  1969- 

and  then  for  any  excess  against  D's.  1977,  2006,  notes  to  Thornbrough  v. 

If  a  balance  was  still  due  after  the  Baker. 

sale  of  these  two  lots,  B's  would  not  ^  The  subject  of  foreclosure  in  so  ex- 
be  liable  for  all  of  that  balance.  The  tensive,  and  involves  so  many  matter* 
value  of  O's  lot  which  was  released  of  detail^  and  is  so  much  regulated  by 
must  be  added  to  the  proceeds  of  E's  statute  in  many  states,  that  I  shall  not 
and  D's,  and  this  sum  subtracted  from  attempt  here  to  enter  upon  its  discos* 
the  gross  mortsaae  debt,  and  if  any  don.  The  reader  is  referred  to  trea- 
excess  renuuned,  ^'s  lot»  and  finally  tises  upon  mortoages,  and  especially  to 
A's,  would  be  liable  only  for  that  ex-  Mr.  Jones's  wonc  (voL  2,  o.  26-^j. 
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try  it  is  confined  as  an  ordinary  remedy  to  states  which 
have  adopted  the  first  or  legal  theory  of  mortgages  as 
heretofore  described;  and  even  in  many  of  the  states  be- 
longing to  this  class  the  foreclosure  by  judicial  sale  seems 
to  be  the  form  of  remedy  most  frequently  used.  The  strict 
foreclosure  is  inconsistent  with  the  theory  which  regards 
the  mortgage  as  creating  only  an  equitable  lieui  and  as 
conyeying  no  legal  estate.  In  some  of  the  states  which 
haye  adopted  this  system,  it  is  expressly  prohibited  by 
statute;  in  others,  it  has  become  practically  obsolete,  or  is 
resorted  to  only  under  special  circumstances,  where  the 
foreclosure  by  sale  would  be  insufficient  or  impractica- 
ble.^ The  strict  foreclosure  assumes  that  the  mortgagee 
is  already  in  possession  by  virtue  of  his  legal  title.  The 
decree  ascertains  and  fixes  the  amount  of  the  debt  due 
and  payable,  after  an  accounting,  if  necessary;  prescribes 
a  period  —  say  six  months  —  within  which  redemption 
most  be  made  by  payment  of  this  sum;  and  declares  that 
apon  default  of  payment  within  the  specified  period,  the 
legal  estate  and  title  of  the  plaintiff  shall  be  absolute,  and 
the  equity  of  redemption  of  the  mortgagor  and  of  all  other 
persons  claiming  under  him,  subsequent  to  the  mortgage, 
who  were  made  defendants  in  the  suit,  shall  be  forever 
barred,  cut  off,  and  foreclosed.  By  operation  of  this  de- 
cree, the  mortgagee's  legal  title  to  the  land,  acquired  by 
the  mortgage  as  a  conveyance,  is  finally  confirmed  and 
established,  free  from  all  equities  of  redemption. 

§  1228.    Foreclosure  by  Judicial  Sale.  —  This  form  of 
remedy,  which  is  by  far  the  most  common  in  our  own 

^  For  example,  where  a  mortgage  a  decree  rendered  in  a  snit  for  a  fore- 

■  m  the  form  of  an  absolute  dewl  of  closore  by  aale»  and  some  enbee^nent 

eonTeyaaoe,  and  the  grantee-mortga-  encumbranoer  or  other  penon  inter- 

gMisiapoeseflsiontastrictforedoeare  eated  in  the  premises  was  not  made 

maj  be  appropriate  for  the  porpoee  of  a  party  defendant  to  that  snit,  so  that 

mftidbg  his   title  absolute;    although  his  rights  of  redemption  are  not  cut 

t?en  in  this  ease  the  foreclosure  by  sale  off  by  the  sale,   the   purchaser  may 

is  freqaentiy  adopted.  The  strict  fore-  maintain  an  action  in  the  nature  of  a 

donre  is  also  proper  in  case  of  a  land  strict  foreclosure  against  such  person, 

•ontractk  in  oraer  to  cat  off  the  yen-  for  the   porpoee  of   cutting   off  his 

dee's  equitable    right.     Also^   where  rights,  unless  he  comes  in  and  redeems 

tile  land  had  been  aotuaUy  sold  under  within  a  prescribed  timap 
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country,  is  based  upon  the  notion  that  the  mortgage  sim«- 
ply  creates  an  equitable  lieu  upon  the  premises,  as  a  se- 
curity for  the  mortgage  debt,  and  its  object  is  to  enforce 
that  lien  by  a  sale  of  the  premises,  in  order  that  the  pro- 
ceeds may  be  applied  in  satisfaction  of  the  debt.  The 
decree  ascertains  the  amount  due,  and  orders  that  the 
mortgaged  premises  be  sold  at  public  auction  by  judicial 
sale,  and  the  proceeds  be  applied  in  payment  of  the 
amount  thus  ascertained,  after  satisfying  the  expenses  of 
the  sale  itself.  In  many  of  the  states,  preparatory  to  the 
decree,  the  court  orders  an  inquiry  to  be  made  into  the 
present  situation  and  ownership  of  the  premises,  so  that 
the  equities  of  the  owners  may  be  provided  for,  and  as  far 
as  possible  secured  by  the  terms  of  the  decree.  If  the 
land  has  been  conveyed  in  successive  parcels  to  different 
owners,  the  decree  may  order  that  the  premises  be  sold 
in  such  parcels  in  the  inverse  order  of  their  alienation ; 
even  when  there  are  no  such  equities  among  the  different 
owners  of  the  premises,  the  court  may  order  the  premises 
sold  in  parcels,  and  not  in  one  gross  amount,  if  that 
method  will  best  protect  the  interests  of  the  owner  as  well 
as  the  security  of  the  plaintiff.  When  the  sale  is  consum- 
mated, a  deed  is  given  by  the  sheriff,  master,  or  other 
officer  who  conducts  tbe  sale  to  the  purchaser,  who  may 
be  the  mortgagee  himself,  or  other  holder  of  the  mort- 
gage; and  such  purchaser  is  therefore  entitled  to  posses- 
sion, and  will  be  put  into  possession,  if  necessary,  by 
process  of  the  court.  The  effect  of  this  deed,  when  given 
in  pursuance  of  a  valid  decree  and  sale,  is  to  convey 
to  the  purchaser  whatever  title  the  mortgagor  had  at 
the  time  of  executing  the  mortgage,  and  whatever  title 
he  may  subsequently  have  acquired  down  to  the  time 
of  the  foreclosure.  But  the  sale  does  not  affect  the 
right  of  any  one  holding  by  or  claiming  under  a  title 
paramount  to  that  of  tbe  mortgagor.  In  the  states 
where  no  statutory  right  of  redemption  after  a  sale  is 
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given,  the  sale  tinder  a  yalid  decree  immediately  cuts 
offy  bars,  and  forecloses  the  rights  of  the  mortgagor,  and 
of  all  subsequent  grantees,  owners,  encumbrancers,  and 
other  persons  interested,  who  were  made  parties  defend- 
ant, and  of  all  grantees,  owners,  and  encumbrancers  sub- 
sequent to  the  filing  of  a  notice  of  Ha  pendens^  although 
not  made  defendants.  Where  the  proceeds  of  the  prem- 
ises sold,  after  paying  the  expenses,  are  not  sufiScient  to 
fully  satisfy  the  amount  of  the  debt  as  fixed  by  the  decree, 
the  deficiency,  of  course,  remains  a  personal  debt  owing 
and  payable  by  the  mortgagor  and  by  his  grantee  who 
has  assumed  payment  of  the  mortgage  debt,  and  has  thus 
made  himself  personally  liable  therefor.  When  such 
deficiency  is  o£Scially  certified  by  the  report  of  the  officer 
conducting  the  sale,  upon  confirmation  of  the  report  the 
plaintiff  is  allowed,  generally  by  statutory  authority,  to 
enter  and  docket  a  personal  judgment  for  the  amount  of 
the  deficiency,  without  further  suit,  against  the  mortgagor 
and  other  persons  who  are  personally  liable  for  the  mort- 
gage debt,  and  who  were  made  defendants  in  the  suit. 
This  judgment,  like  every  other  legal  money  judgment, 
is  enforceable  by  execution  against  the  general  property 
of  the  judgment  debtors.  On  the  other  haud,  after  de- 
fraying the  expense  of  the  sale  and  satisfying  the  decree, 
there  may  be  a  surplus  of  the  proceeds  remaining,  as 
shown  by  the  report  of  the  officer  conducting  the  sale.  If 
the  mortgagor  remains  sole  owner  of  the  premises,  and 
there  were  no  other  persons  interested  therein,  nor  en- 
cumbrances thereon,  this  surplus  would  clearly  belong  to 
him.  If  there  were  subsequent  encumbrances,  or  subse- 
quent grantees,  or  owners,  or  persons  interested  in  the 
premises,  they  would  or  might  be  entitled  to  the  surplus 
in  the  order  of  their  respective  liens  or  interests.  Upon 
the  report,  therefore,  showing  such  a  surplus  remaining, 
the  court  directs  a  reference  to  ascertain  the  situation 
of  the  premises,  the  persons  interested  therein  or  having 
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liens  thereoiii  the  order  of  their  claims  or  liens,  and  to 
determine  who  are  entitled  to  the  surplus,  and  the  several 
shares  therein.  Upon  the  confirmation  of  the  referee's 
report,  the  court  will  make  an  order  directing  the  sarplus 
to  be  paid  or  distributed  in  accordance  with  its  conclu- 
sions. 
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CHAPTER  SIXTH. 

MORTGAGES  OP  PERSONAL  PROPERTY  AND 

PLEDGES. 

ANALT8I8« 

1 1229.  Gknenl  natare  of,  at  law. 

S  1290.  Jnriadiction  and  remedies  in  eqnltj. 

i  1231.  Pledges:  Eqnitable  jnnsdiction  and  remadiet. 

i  1282.  Chattel  mortgagee  in  Oilifornia. 

S  1229.  General  Nature  of,  at  Law.  —  In  most  of  the 
states,  as  well  as  in  England,  a  personal  or  chattel  mort- 
gage is,  at  law,  a  conditional  sale  of  the  things  mortgaged, 
passing  the  legal  title  to  the  mortgagee,  which  becomes 
absolute  on  the  mortgagor's  failare  to  perform  the  con- 
dition. As  between  the  parties,  a  delivery  of  the  pos- 
session to  the  mortgagee  is  not  essential,  although  the 
absence  of  such  delivery  may  raise  a  presumption  that 
the  transaction  was  a  fraud  upon  the  rights  of  the  mort- 
gagor's creditors,  and  may  thus  endanger  the  validity  of 
the  mortgagee's  title  as  against  their  claims.  A  pledge, 
on  the  other  haud,  is  a  delivery  of  the  thing  into  the 
actual  or  constructive  possession  of  the  creditor,  to  be 
retained  by  him  until  the  debt  is  paid.  The  pledgee 
acquires  only  a  special  property,  which  is  not  enlarged 
by  the  mere  fact  that  the  pledgor  fails  to  pay  the  debt 
at  the  time  specified;  whereas  by  such  a  failure  the  legal 
estate  of  the  mortgagee  becomes  ipso  facto  complete  and 
absolute.^    Upon  a  breach  of  the  condition  contained  in 

'  Ae  to  the  natare  of  a  chattel  mort*  Deo.  907;  Haskina  t.  Kelly,   1  Rob. 

ms   and  eepeciaUy  ite  differences  (K.  T.)  160;  Panhall  v.  Effgart,  62 

mn  a  pledge,  see  /ones  v.  Smith,  2  Barb.  367;  Winchester  t.  Ball,  54  Me. 

Vaa  m,  S78;  Ryall  t.  RoUe,  1  Atk.  658;  Walcott  t.  Keith,  22  N.  H.  196; 

166^  166^  167;  Cortelyon  y.  Lansing,  Whittle    ▼.    Skinner,     23    Vt.    631; 

2  Ouaes  Css.  200,  210,  213;  Barruw  v.  Wright  v.  Ross,  36  CaL  414;  Ueyland 

Photon,  6  Johns.  258;  4  Am.  Dec  364;  ▼.   Badger,   36  CaL   404;    Dewey  v. 

Strong  T.  Tompkins,  8  Johns.  98;  Mc  Bowman,  8  CaL  145;  Waldie  v.  Doll. 

Lwiv.  Walker,  10  Johns.  471;  Wil-  29  CaL   555;  Qoldstein  y.  Hort,   30 

•OB  y.  Uttie,   2  N.  Y.  443;   51  Am.  CaU  372;  Gay  y.  Moss,  34  CaL  125; 
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the  mortgage,  the  legal  title  vests  so  completely  in  the 
mortgagee  that  all  the  rights  incident  to  ownership  and 
possession  in  law  at  once  arise.^  By  taking  possession  of 
the  property  and  selling  it  at  public  sale  upon  due  notice, 
he  will  then  extinguish  every  right  and  interest  at  law  of 
the  mortgagor.' 

§  1230.  Jurisdiction  and  Remedies  in  Equity.— While 
the  legal  title  of  the  mortgagee  is  thus  made  absolute  by 
a  failure  to  perform  the  condition,  the  doctrine  is  well 
settled  that  the  mortgagor  retains  an  equity  of  redemp- 
tion notwithstanding  his  default,  which  he  may  enforce 
by  an  equitable  suit  to  redeem,  even  though  the  mortga- 
gee has  taken  possession  of  the  chattels,  at  any  reason- 
able time  before  his  right  has  been  cut  off  by  a  valid 
public  sale  of  the  property;  and  even  after  such  sale,  if 
there  has  been  any  element  of  inequitable  conduct,  or 
bad  faith  or  fraud  on  the  mortgagee's  part,  the  mort- 
gagor may  maintain  an  equitable  action  for  an  account- 
ing against  the  mortgagee,  and  hold  him  responsible  for 
the  real  value  of  the  property,  or  what  might  have  been 
obtained  for  it  by  a  fair  and  reasonable  sale.'    On  the 

Ponce  ▼.  MoElTy,  47  Cal.  154;  Meyer-  *  Kemp  v.  Westbrook,  IVes.  Sr.  27S; 

■tein  r.  Barber,   L.  R.  2  Com.  P.  38,  Hart  v.  Ten  Eyck,  2  Johns.  Cb.    62, 

61:  L.  R.   4  H.   L.   317;  [Merrill  v.  100,  101;  Stoddard  ▼.  Denison,  7  Abb. 

Ressler,  37  Minn.  82;  5  Am.  St.  Rep.  Pr.,  K.  S.,  309;  Flanders  r,  Cbambcr- 

822;    Waterman  r.    Mackenzie,    138  lain,  24  Mich.  305;  Heylaad  ▼.  Badger, 

U.  S.  252.1  35  Cal.  404;  Blodgett  ▼.  Blodgett^  4S 

^Bnrdick  ▼.    MoVanner,   2  Denio,  Vt.  32;  Landers  ▼.  George,   49  Ind. 

170;  Case  ▼.  Bonghton,  11  Wend.  106,  309;  HaUtead  ▼.  Swarts,  1  Thomp.  It 

109;  Laogdon  v.  Bnel,  9  Wend.  80;  C.    559;     Pulver    ▼.    Richardson,     3 

Patohin  v.  Pierce,  12  Wend.  61;  Fnl-  Thomp.  &C.  436;  Porter  r.  Parmly, 

ler  ▼.  Acker,  1  Hill,  473.    The  chat-  43  How.  Pr.   445.   See  Davenport  v. 

tels  may  be  taken    upon  execution  McChesney,  86  N.  Y.  242;    [Boyd  ▼. 

against    him:    Fergnson    v,    Lee,    9  Beandin,    54  Wis.    193.]    After   the 

Wend.   258;    Porter  ▼.    Parmly,    43  mortgagee  has  taken  possession  upon 

How.  Pr.  445.  a  default,  a  tender  of  the  amount  dao 

*  Hart  ▼.  Ten  Eyck,  2  Johns.  Ch.  62,  by  the  mortsagor  will  not  revest  the 

100,    101;    Cortelyou  ▼.   Lansing,    2  title  in  himself;  his  only  remedy  is  by 

Cainei  Cas.   200,  210,   213;  Dane  ▼.  an  equity  suit  to  redeem:  Blodgett  ▼. 

Mallory,    16    Barb.    46;    Parker   ▼.  Blodgett;  Halstead  ▼.  Swarts.    when 

Brancker,  22  Pick.  40,  46;  Doane  ▼.  the  chattels  are  sold  at  public  sale  on 

Russell,  3  Gray,  382,  384;  Freeman  v.  default,  and  purchased  6y  the  nwrigaffte 

Freeman,  17  N.  J.  Eq.  44;  Bryant  ▼.  hmuelf,  the  mortgagor's  equitable  rem- 

Carson  River  L.  Ca,  3  Nev.  313;  93  edy  of  redemption  still  exists:   Pol* 

Am.  Dec  403.  See  Davenport  v.  Mo-  ver  ▼.  Richardson.     Cases  of  account* 

Chesney,    86  N.   Y.   242;    [National  ing  and  personal  judgment  against  the 

BiM^  V.  Holman,  31  S.  C.  161.]  mortgagee  when  his  sale  or  oonver- 
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other  hand,  althongh  a  foreclosare  in  equity  is  not  neces* 
sary,  yet  equity  has  undoubted  jurisdiction  to  entertain  a 
suit  on  behalf  of  the  mortgagee,  and  to  decree  a  fore- 
closure by  a  judicial  sale  of  the  mortgaged  chattels,  as  in 
the  case  of  a  mortgage  of  land.^ 

S  1231.  Fledges. — A  like  equitable  jurisdiction  exists 
in  cases  of  pledges.  As  a  general  rule,  the  pledgor  may 
undoubtedly  obtain  complete  relief  at  law  by  a  tender 
and  by  an  action  to  recover  the  chattel  or  its  value;  but 
under  special  circumstances,  as  where  an  accounting  or 
a  discovery  is  needed,  or  where  the  pledge  has  been  as« 
signed,  the  pledgor  may  certainly  maintain  an  equitable 
salt  for  a  redemption.'  The  modern  decisions  have  gen- 
erally settled  the  rule  that,  in  ordinary  pledges  of  chat- 
tela,  the  pledgee  may  enforce  his  security  and  cut  off  the 
pledgor's  right  of  redemption  without  any  action,  by 
means  of  a  public  sale  of  the  pledged  article,  after  a  de- 
mand of  payment  made  upon  and  notice  of  the  sale  given 
to  the  pledgor.  The  equitable  jurisdiction,  however,  still 
exists,  and  the  pledgee  may  enforce  his  security  by  a  suit 
in  equity  for  a  foreclosure  and  judicial  sale;  and  this 
mode  by  suit  in  equity  must  be  resorted  to  when  the 
pledged  articles  are  negotiable  instruments,  or  other 
things  in  action  having  no  market  price  or  value,  and 

non  of  tiie  ehaUelahat  rendered  tbeir  Cow.  S72,  per  Jonee,  0.;  Charter  ▼. 

redempti<m   impossible:   BlodmU  ▼•  Btevens,  3  iJenio,  83;  46  Am.  Deo.  444 

Blodgett;   Fbmders  r.   Chamberlain.  Hnnttngton  ▼.  Mather,  2  Barb.  638 

Where  the  mortgage  expressly  pro-  Mattison  ▼.   Baneas»  1  N.   T.    286 

▼ides  that  the  mortgagee  may  take  Briggs  ▼.  Oliyer,  68  N.  T.  836;  Porter 

pOMfHluu  and  sell  the  ehatteb  when-  ▼•  Parmly,  43  How.  Pr.  445;  Stoddard 

ever  he  may  deem  himself  insecure,  a  ▼.  J>eni8on,  7  Abb.  Pr.,   N.   8.,  309; 

court  of  eqnity  will  not  interfere  on  Gregory  v.  Cable,  26  N.  J.  Eq.  178; 

behalf  of  the  mortgagor  to  restrain  Marx  ▼.  Davis,  66  Miss.  745;  65  Miss. 

the  mortgagee  from  exercising  such  876.     See  Pntnam   ▼.    Reynolds,    44 

option:CSneT.  Libby,46  Wit.  123;32  Mich.  113;  Wylder  ▼.  Crane,  63  Ul. 

Am.  Bep.  700.  490.  [See  also  Brown  ▼.  Rossell,  106 

'Under   some   oirenmstanoes,   this  Ind.  46;  Clark  ▼.  Baker,  6  Mont  153.] 
remedy  is  not  only  preferable,  bnt  the        *  Jones  v.  Smith,  2  Ves.  372;  Bart- 

only  praetioB^le  one;  as^  for  example,  lett  v.  Johnson,  9  Allen,  530;  Merrill 

in  mortgages  of  thinpps  in  action,  df  ▼.   Honghton,  61  N.   H.   61;  White 

nibtiBd  rolling  stock,  etc.:  Dyson  ▼.  Mts.  R.  R.  ▼.  Bay  State  Iron  Co.,  60 

Moms,  1  Hare,  413, 422,  per  Wigram,  K.  H.  67;  Hasbronek  r.  Vandervoort, 

V.  C;  Kemp  r.  Westbrook,   1  Ves.  4  Sand.  74;  Conyngham's  Appeal,  67 

8r.  278;  Hart  ▼.  Ten  Byck,   2  Johns.  Pa  St.  474;  and  see  Brown  ▼.  Ranals^ 

Ch.  62,  100;   Lansing  ▼.    6oelet»    9  14  Wis.  693. 
tBo.  Joa.— 119 
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also,  whenever,  in  case  of  any  kind  of  article  pledged,  it 
is  impossible  to  make  demand  of  or  give  notice  to  the 
pledgor  as  necessary  preliminaries  to  a  foreclosure  by 
sale.^ 

§  1232.  Chattel  Mortgage  in  Oalifomia.— By  the  Civil 
Code  of  California,  and  of  the  other  states  and  territories 
which  have  adopted  the  same  type  of  legislation,  the  com- 
mon-law view  of  the  chattel  mortgage  as  a  conditional  sale 
has  been  wholly  abandoned;  the  mortgage  itself  has  been 
assimilated  to  the  mortgage  of  lands  as  creating  only  a 
lien,  the  legal  ownership  and  all  its  incidents,  including 
the  right  of  possession,  being  left  in  the  mortgagor  until 
the  lien  is  enforced  and  his  interest  is  extinguished 
either  by  an  equitable  suit  for  foreclosure  or  by  a  public 
sale.  The  personal  mortgage,  however,  is  only  permitted 
to  be  given  upon  certain  kinds  and  classes  of  chattels 
specified  in  the  statute.' 

*  Iq  some  of  the  states  a  foredosore  rights  of  the  two  parties  apply  alike 
by  suit  in  equity  seems  to  be  the  or*  to  the  mortgage  of  chattels  and  to 
dinary  remedy  in  all  cases:  Ex  parte  that  of  land.  The  form  of  the  chattel 
Mountfort,  14  Ves.  606;  Garter  ▼.  mortgage  given  in  the  code  ezolndes 
Wake,  L.  R.  4  Ch.  Div.  605;  Boynton  all  notion  of  a  so/e,  and  plainly  indi- 
▼.  Payrow,  67  Me.  587;  Freeman  ▼.  oates  nothing  but  a  lien.  The  follow* 
Freeman,  17  K.  J.  Eq.  44;  Dupny  ▼.  ing  is  the  form:  "This  mortgage,  made 
Gibson,  36  ni.  197;  Donohoe  ▼.  Gam-  etc,  by  eta,  witnesseth  &at  the 
ble,  38  Cal.  340;  99  Am.  Dec.  399;  mortgagor  mortgages  to  the  mortga- 
Strong  V.  Nat.  Mech.  Bk^.  Ass'n,  45  gee  (description  of  the  property)  as 
K.  Y.  718;  Booth  ▼.  Elghmie,  60N.  T.  security  for  the  payment  to  him  of 
238;  19  Am.  Rep.  171;  Stearns  t.  (statement  of  the  amount^  time,  and 
Marsh,  4  Denio,  227;  47  Am.  Dec  terms).'*  Possession  by  the  mort- 
248;  Diller  ▼.  BmbidLer,  62  Pa.  St  gagee  is  not  required;  the  notion  that 
498,  502;  91  Am.  Dec.  177;  Worthing-  possession  by  the  mortgagor  raises 
ton  V.  Tormey,  34  Md.  182;  [Wilson  any  presumption  of  an  intent  to  de- 
V.  Johnson,  74  Wis.  337.]  If  personal  fraud  his  creditors  or  subsequent  par^ 
notice  cannot  be  given  to  the  pledgor,  chaser  is  wholly  rejected;  in  place 
or  if  the  articles  are  things  in  action,  thereof,  the  code  provides  that  the 

—  except  government  bonds,  and  mortgage  shall  be  void  as  against  such 
stocks,  etc.,  which  have  a  regular  creditors  and  purchasers,  unless  it  is 
market  value,  and  can  therefore  be  accompanied  by  an  affidavit  of  all  the 
sold  for  their  real  value  at  an  auction,  parties  that  it  is  made  in  good  faith 

—  the  pledgee  must  resort  to  equity:  and  without  intent  to  defraud  them, 
Stearns  v.  Marsh,  gftpra;  Wheeler  v.  and  unless  it  is  properly  acknowledged 
Newbould,  16  N.  Y.  392  (negotiable  and  recorded.    The  ccSde  specifies  the 

Saper);  Gay  v.   Moss,   34   CaL.   125;  kinds  of  chattels  upon  which  a  mort- 

*onoho«T.  Gamble,  38  Cal.  340;  99  gage  may  be  ^ven,  and  a  mortgage 

Am.  Dec  399;  CaL  Civ.  Code,  sees,  upon  other  species  of  personal  property 

3006,  301 1 .  would  be  nugatory:  See  CJaL  Civ.  Code, 

*  The  same  definition  and  the  same  sees.  2920,  2923,  2927,  2931,  2936^ 
description  of  iU  incidenU  and  of  the  2956»  2957,  2967-2970,  3000-^002. 
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CHAPTER  SEVENTH. 

EQUITABLE  LIENS* 


SECTION  L 

THEIR  GENERAL  NATURBL 

▲NALT8IS. 

1 1233.    MThkt  are  included  in  thiB  term;  what  ia  an  equitable  lien* 
f  1234.    Origin  and  rationale  of  the  doctrine. 

§  1233.  What  are  Included  in  This  Term  —  What  is 
an  Equitable  Lien.  —  Analogous  to  mortgages  considered 
from  the  purely  equitable  point  of  view  are  the  impor- 
tant class  of  interests  embraced  under  the  denomination 
of  "equitable  liens'';  and  I  include  within  this  general 
term  those  interests  which  are  not  regarded  by  the  Amer- 
ican jurisprudence  as  true  mortgages,  but  which  are  com- 
monly called  by  English  writers  and  judges  ''equitable 
mortgages/'^  An  equitable  lien  is  not  an  estate  or  prop- 
erty  in  the  thing  itself,  nor  a  right  to  recover  the  thing, 
—that  is,  a  right  which  may  be  the  basis  of  a  possessory 
action;  it  is  neither  a  jus  ad  rem  nor  a  jiia  in  re,*  It  is 
simply  a  right  of  a  special  nature  over  the  thing,  which 

'The  meet   important   speciea   of  fore  described, — eoeT^  successive  mort* 

''equitable  mortgages,"  according  to  gage  conveys  a  legal   estate  to  the 

the  SaglUh  ^eory,  are,  in  all  the  mortgagee;  while  in  the  states  of  the 

■tates  of  this  country,  legal  mortgages,  second  class  every  mortgage  simply 

la  England    certain    mortgages    are  creates  a  lien.     In  England  the  de- 

nUed  "equitable,"  because  no  legal  posit   of   title  deeds   as   secnrity  is 

citata  is  transferred  by  them  to  the  called  an  "equitable  mortgage."    It 

nortgape;  for  example,  every  mort-  is  better  to  include  all  cases  of  such 

SHt  of  the  equity  of  redemption,  —  liens  which  are  not  proper  mortgages 

^&t  is,  every  second  or  other  sub-  within  the  general  class  of  "equitable 

Mqaeat    mortgage    is    "equitable,"  liens";   this  division  is  both  simple 

fines  the  legal  estate  has  already  been  and  natural. 

«mvsysd  by  the  first  mortgage.    In        *  See  Peck  ▼.  Jenness,  7  How.  612, 

^  ocmntry  no sooh  distinction  is  rec-  620,  per  Grier,  J.;  IHovey  r.  Elliott^ 

ogniaed.    In  the  states  adopting  the  118  K.  T.  124,  186.] 
^EKl  lystem,  —  the  first  dass  hereto- 
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constituteB  a  charge  or  encumbrance  upon  the  thing,  so 
that  the  very  thing  itself  may  be  proceeded  against  in  an 
equitable  action,  and  either  sold  or  sequestered  under  a 
judicial  decreCi  and  its  proceeds  in  the  one  case,  or  its 
rents  and  profits  in  the  other,  applied  upon  the  demand 
of  the  creditor  in  whose  favor  the  lien  exists.^  It  is  the 
very  essence  of  this  condition  that  while  the  lien  contin- 
ues the  possession  of  the  thing  remains  with  the  debtor 
or  the  person  who  holds  the  proprietary  interest  subject 
to  the  encumbrance.'  The  equitable  lien  differs  essen- 
tially from  the  common-law  lien,  which  is  simply  a  right 
to  retain  possession  of  the  chattel  until  some  debt  or  de- 
mand due  to  the  person  thus  retaining  is  satisfied;  and 
possession  is  such  an  inseparable  element,  that  if  it  be 
voluntarily  surrendered  by  the  creditor,  the  lien  is  at 
once  extinguished.* 

§  1234.  Origin  and  Rationale  of  the  Doctrine.  — The 
doctrine  of  equitable  liens  is  one  of  great  importance  and 
of  wide  application  in  administering  the  rights  and  rem- 
edies peculiar  to  equity  jurisprudence.  There  is  perhaps 
no  doctrine  which  more  strikingly  shows  the  difi^erence 
between  the  legal  and  the  equitable  conceptions  of  the 
juridical  results  which  flow  from  the  dealings  of  men  with 
each  other,  from  their  express  or  implied  undertakings. 

'  The  equitable  lien  is  atriotly  anal-  '  Brace  ▼.  Dnchess  of  Marlborongh, 

ogooa  to,  and  is  undoubtedly  derived  2  P.  Wma.  491;  Ez  parte  Knotty  11 

from,  the  hypotheea  of  the  Roman  law.  Vee.  609,  617. 

HypoOieoa  was  the  right  given  to  a  *  Heywood  ▼.  Waring,  4  Camp.  SSl^ 
creditor  over  a  thing  belonging  to  an-  295,  per  Lord  Ellenborough;  Ham- 
other,  in  order  to  secure  the  payment  monds  ▼.  Barclay,  2  £ast»  227»  215; 
of  a  debt^  while  the  property  and  Ex  parte  Heywood,  2  Rose,  865,  367. 
possession  remained  in  the  aebtor.  It  In  some  instances  of  the  common-law 
was  thus  distinguished  from  vigmu,  lien  the  creditor  acquires  no  right  Imt 
in  which  the  possession  was  delivered  that  of  simple  detention, — e.  g.,  tha 
to  the  creditor,  and  he  thus  acquired  lien  of  an  attorney  on  the  papers  of 
a  special  prc^pertif,  Eypoiheca  was  his  client  In  mosti^  however,  tie  mmy 
generalljr  created  by  agreement^  ez-  have  a  remedy  agslnst  the  thinsp  i^ 

Eress  or  implied,  between  the  parties;  sel^  and  in  some  oases  equity  wiu  aid 

ut  in  some  oases  it  was  created  by  the  creditor  by  iti  more  efficient  rem* 

operation   of   law,  and   then    called  edy  of  foreclosure  by  judicial  ■alas 

hypotheea  (acUa,  as  over  the  property  See  Ozenham  v.  Esdaile,  2  Yonnsa  k 

of  a  tutor  in  favor  of  hie  ward,  and  J.  493;  Gladstona  T«  Birlej,  S  Matw 

in  favor  of  a  wife  over  her  dowry  in  401,  404i 
the  hands  of  the  husband:    See  San« 
dare's  Institutes  of  Justinian,  205, 206. 
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A  brief  explanation  of  the  foundation  and  reasons  upon 
which  this  branch  of  the  equity  jurisprudence  rests  is 
essential  to  a  full  understanding  of  the  subject.  It  is 
sometimes,  although  I  think  unnecessarily  and  even  in- 
correctly, spoken  of  as  a  species  of  implied  trusts.^  If 
any  reference  to  the  theory  of  trust  is  made,  it  is  more 
accurate  to  describe  these  liens  as  analogom  to  trusts;  for 
while  the  two  have  some  similar  features,  they  are  un- 
like in  their  essential  elements.  The  common-law  rem- 
edies upon  all  contracts  except  those  which  transfer  a 
legal  estate  or  property,  such  as  conveyances  of  land  and 
sales  or  bailments  of  chattels  (''real''  contracts,  con- 
tradus  reales),  are  always  mere  recoveries  of  money;  the 
judgments  are  wholly  pecuniary  and  personal,  enforced 
in  ancient  times  against  the  person  of  the  judgment 
debtor  by  imprisonment,  and  in  modern  times  against 
his  property  by  means  of  an  execution.  This  species  of 
remedy  is  seldom  granted  by  equity,  and  is  opposed  to  its 
general  theory.  The  remedies  of  equity  are,  as  a  class, 
specific.  Although  it  is  commonly  said  of  them  that  they 
are  not  in  rem,  because  they  do  not  operate  by  the  inher- 
ent force  of  the  decree  in  an  equitable  suit  to  change 
or  to  transfer  the  title  or  estate  in  controversy,  yet  these 
remedies  are,  as  a  general  rule,  directed  against  some 
specific  thing;  they  give  or  enforce  a  right  to  or  over 
some  particular  thing,  —  a  tract  of  land,  personal  property, 
or  a  fund, — rather  than  a  right  to  recover  a  sum  of  money 
generally  out  of  the  defendant's  assets.  Remedies  in 
equity,  as  well  as  at  law,  require  some  primary  right  or 

*  Lieomcfclyy   in   my  opiaion,  be*  right  !■  not  aa  e$gate  of  any  kind;  it 

canst  th*  Ttry  esience  of  every  real  doet  not  entitle  the  holder  to  a  eon* 

tnatf  expreait  retnlting,  or  oonstmot-  ve^anoe  of  the  thing  nor  to  ita  nse; 

Vf%  ia  the  ezistenee  of  two  €$tate$  in  it  ia  merely  a  right  to  aecnre  the  per- 

tbe  lame  things  —  a  legal  eatate  Tested  lormance  of  some  ontatanding  obliga- 

in  the  tmatae,  and  an  equitable  aetata  tion,  by  means  of  a  proceeding  directed 

held  by  the  beneficiary.    In  an  eqni*  against  the  thing  which  is  anbject  to 

table  lisB  tiiar«  ia  a  l»giA  estate  with  the  Jien.    To  call  thia  a  trusty  and  the 

posssasion  in  one  person,  and  a  special  owner  of  the  thing  a  tmstee  for  the 

right  over  the  thing  held  by  another;  lien-holder,    ia   a   misapplication    of 

bat  here  the  reaamblwioe,  which  al  terma  which  hare  a  vary  diatiact  and 

BMst  m  eztemaly  anda.    Thia  special  oartain  meaning. 
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interest  of  the  plaintiff  which  shall  be  maintain  ed|  en- 
forcedi  or  redressed  thereby.  When  equity  has  jurisdic- 
tion to  enforce  rights  and  obligations  growing  out  of  an 
executory  contract,  this  equitable  theory  of  remedies  can- 
not be  carried  out,  unless  the  notion  is  admitted  that  the 
contract  creates  some  right  or  interest  in  or  over  specific 
property,  which  the  decree  of  the  court  can  lay  hold  of, 
and  by  means  of  which  the  equitable  relief  can  be  made 
efficient.  The  doctrine  of  ''equitable  liens  "  supplies  this 
necessary  element;  and  it  was  introduced  for  the  sole 
purpose  of  furnishing  a  ground  for  the  specific  remedies 
which  equity  confers,  operating  upon  particular  identified 
property,  instead  of  the  general  pecuniary  recoveries 
granted  by  courts  of  law.  It  follows,  therefore,  that  in 
a  large  class  of  executory  contracts,  express  and  implied, 
which  the  law  regards  as  creating  no  property  right,  nor 
interest  analogous  to  property,  but  only  a  mere  personal 
right  and  obligation,  equity  recognizes,  in  addition  to  the 
personal  obligation^  a  peculiar  right  over  the  thing  con- 
cerning which  the  contract  deals,  which  it  calls  a  '^  lien,'' 
and  which,  though  not  property,  is  analogous  to  property,* 
and  by  means  of  which  the  plaintiff  is  enabled  to  follow 
the  identical  thing,  and  to  enforce  the  defendant's  obliga- 
tion by  a  remedy  which  operates  directly  upon  that  thing. 
The  theory  of  equitable  liens  has  its  ultimate  foundation, 
therefore,  in  contracts,  express  or  implied,  which  either 
deal  with  or  in  some  manner  relate  to  specific  property, 
such  as  a  tract  of  land,  particular  chattels  or  securities,  a 
certain  fund,  and  the  like.  It  is  necessary  to  divest  one's 
self  of  the  purely  legal  notion  concerning  the  effect  of 
such  contracts,  and  to  recognize  the  fact  that  equity  re- 
gards them  as  creating  a  charge  upon  or  hypothecation  of 
the  specific  thing,  by  means  of  which  the  personal  obliga- 
tion  arising  from  the  agreement  may  be  more  effectively 
enforced  than  by  a  mere  pecuniary  recovery  at  law. 

>  [Qaotad  by  Bradley,  J.,  in  Hovoy  t.  SUioUi  118  N.  Y.  12i»  139.] 
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SECTION  IL 

ABISmO  FROM  EXPRESS  OONTRACIL 

AVALTBI& 

1 1235.    T1i6  general  doctrine;  requisites  of  the  eontraot. 

S  1236.    On  property  to  be  acquired  in  future. 

{ 1237.   The  form  and  nature  of  the  agreement;  illnstrationi  of  partieular 

agreements;  agreements  to  give  a  mortgage;  defectiTe  mortgages; 

assignments;  bills  of  exchange^  eta 

§  1235.  The  General  Doctrine — Eeqnisites  of  the  Con- 
tract.—  The  doctrine  may  be  stated  in  its  most  general 
fonn,  that  every  express  executory  agreement  in  writing, 
whereby  the  contracting  party  sufficiently  indicates  an 
intention  to  make  some  particular  property,  real  or 
personal,  or  fund,  therein  described  or  identified,  a  secu- 
rity for  a  debt  or  other  obligation,  or  whereby  the  party 
promises  to  convey  or  assign  or  transfer  the  property  as 
security,  creates  an  equitable  lien  upon  the  property  so 
indicated^  which  is  enforceable  against  the  property  in 
the  hands  not  only  of  the  original  contractor,  but  of  his 
heirs,  administrators,  executors,  voluntary  assignees,  and 
purchasers  or  encumbrancers  with  notice.  Under  like 
circumstances,  a  merely  verbal  agreement  may  create  a 
similar   lien  upon    personal    property.^     The  ultimate 

>  Ez  parte  Wills,  1  Ves.  162;  2  Cox,  ▼.  Peck,  21  N.  Y.  681 ;  Stevens  ▼.  Wat- 

233;  Brown  ▼.  Heathcote,  1  Atk.  160,  son«  4  Abb.    App.    302;   Lanning  ▼• 

IS2;  Rossel  ▼.  Rassel,  1  Brown  Ch.  Tompkins,  46   Barb.   308,  316;   WU- 

269;  Card  t.  Jaffray,  2  Schoales  &  L.  liams  ▼.  Inffersoll,  23  Hnn,  284;  Bor- 

374^  379:  Berrington   ▼.    Evans,    3  dick  v.  Jackson,  7  Hun,  488;  Arnold 

Yoonge  &  C.  384,  392;  Collyer  v.  Fal-  ▼.  Morris,  7  Daly,  498;  In  re  Howe, 

KTorn.  &  R.  459,  476,  476;  Conn-  1  Paige,  126;  19  Am.  Deo.  396;  Mitch- 

tea  of  Momington  ▼.  Keane,  2  De  ell  v.  Winslow,  2  Story,  630;  Bank  of 

6«x  &  J.  292,  313;  Gibson  v.  May,  4  Washington  v.   Nock,   9  WalL   373; 

De  Gez,  M.  4  G.   612;   Meyers  ▼.  Skiddy  ▼.   Atlantic   etc.    K    R.,    3 

United  eta  Co.,  7  De  Gex,  M.  k  G.  Hnghes,  320;  Pinch  ▼.  Anthony^  8  Al« 

112;  Twynam  ▼.  Hudson,  4  De  Gex,  len,  636;  Gilson  ▼.  Gilson,  2  Allen, 

f'  &  J.  462;  Hastie  ▼.  Hastie^  L.  Rb  2  116;  Bank  of  Mnskingnm  ▼.  Carpen« 

(3l  Biv.  304;  Hnsted  ▼.  Ingraham,  75  tar's  Adm'rs,  7  Ohio^  21;  28  Am.  Dea 

K.  T.  251,  257;  Hale  ▼.  Omah*  Nat.  616;  CottereU  ▼.  Long,  20  Ohio,  464; 

fittk,  49  N.  T.  626;  64  N.  T.  660;  Monticello  Hydranlio  Oa  ▼.  Longhry, 

Pftjiie  T.  Wilson,  74  N.  T.  348;  Chase  72  Ind.  662;  Boorman  ▼•  Wisconsin  eto. 
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grounds  and  motives  of  this  doctrine  are  explained  in 
the  preceding  section;  but  the  doctrine  itself  is  clearly  an 
application  of  the  maxim^  equity  regards  as  done  that 
which  ought  to  be  done,*  In  order,  however,  that  a  lien 
may  arise  in  pursuance  of  this  doctrine,  the  agreement 
must  deal  with  some  particular  property,  either  by  iden- 
tifying it,  or  by  so  describing  it  that  it  can  be  identified, 
and  must  indicate  with  sufficient  clearness  an  intent 
that  the  property  so  described,  or  rendered  capable  of 
identification,  is  to  be  held,  given,  or  transferred  as  se- 
curity for  the  obligation.* 

§  1236.  On  Property  to  be  Acquired  in  Future. — The 
doctrine  is  carried  still  further,  and  applied  to  property 
not  yet  in  being  at  the  time  when  the  contract  is  made. 

Co.,  36  Wis.  207;  Delaire  ▼.  Eeenan,        *  ConiiteBS  of  Morning  ton  ▼.  Keane, 

.3  Desaut.   £q.  74;  4  Am.  Dec.  604;  2  Do  Gez  &  J.  292;  Fremonlt  r.  Do- 

Kirksey  v.  Meana,  42  Ala.  426;  Mor-  dire,  1  P.  Wma.  429;  WilUamt  ▼.  Lu- 

row  ▼.  Turney't  Adm'r,  35  Ala.  131;  cas,  20oz,  160;  Ravenshaw  ▼.  Hollier, 

Petrie  v.  Wright,  6  Smedea  &  M.  647;  7  Sim.  3;  Wellealey  ▼.  WoUosley,  4 

Adama  ▼.  Johnaon,  41  Miss.  258;  Dag-  Mylne  &  C.  561;  Adama  ▼.  Jolmson, 

§ett  V.  Rankin,  31  Cal.  321;  Love  ▼.  41  Miaa.  258;  Pinch  r.   Anthony,  8 

ierra  Nevada  Co.,  32  Cal  639,  652;  Allen,  536;  [see  also  Lee  ▼.  Cole^  17 

91  Am.  Dec.  602;  and  other  cases  in  Or.  559.]    Thna  an  agreement  to  give 

the  aubaeqnent  notes.     [See  alao  Hau-  aecnrity  by  mortgage  on  kmds^  when 

aelt  V.  Harrison,  105  U.  S.  401;  Gest  called  upon  to  do  ao,  doea  not  oonati- 

V.  Packwood,  39  Fed.  Rep.  625;  Hovey  tate  an  equitable  lien  upon  any  laad 

V.  Elliott,  118  N.  Y.  124  (lien  on  per-  which  the  covenantor  owned:  WilUama 

aonal  property);  Smith  y.  Smith,  125  ▼.  Lucas,  2  Cox,  160;  nor  an  agreement 

N.  Y.  224;  Bank  ▼.  Johnson,  47  Ohio  to  give  a  mortgage  on  iufideni  lands: 

St.  306;  Fresno  C  &  I.  Co.  ▼.  Rowell,  Adama  v.  Johnaon,  41  Miaa.  258;  nor 

80  Cal.  114;  13  Am.  St.  Rep.  112  (lien  a  general  covenant  to  ffire  aecnrity  on 

of  irrigation  company  for  water  fur*  or  before  a  apecified  day  on  lantU  or 

nished  under  contract);  Fresno  C.  ft  on  the  covenantor*s  lands:  Countess  of 

L  Co.  V.  Dunbar,  80  CaX.  530;  Cole  ▼•  Momington  v.  Keane,  2  De  Qex  ft  J. 

Smith,  24  W.  Va.  287  (lien  expressly  292;  and  see  ante,  §  583;  but  a  cove- 

reaerved  of  vendor  of  real  and  per-  nant  that  all  the  land  which  the  coTe- 

aonal  property  for  a  grosa  aum  for  nantorahaHhaveonaoertaindayahall 

both).      That  the  express  agreement  be  charged  or  be  security  will  create 

creating  a  lien  on  land  must  be  in  writ-  a  lien,  since  the  description  enablea 

ing,  see  Kelly  ▼.  Kelly,  54  Mich.  30.]  the  particular  land  to  be  identified: 

An  equitable  lien  passes  to  the  as-  Countess  of  Momington  ▼.  Keano,  2 

signee  of  the  debt,  although  not  named  De  Gez  ft  J.  292,  313;  and  see  Roon- 

in  the  instrument  of  assignment:  Payne  dell  ▼.  Breary,  2  Vem.  482;  Pinch  ▼. 

▼.  Wilson,  74  K.  Y.  3^;  and  such  a  Anthony,  8  Allen,  536,  539;  aa  farther 

apecific  lien  on  land  ia  preferred  to  example  of  no  lien,  aee  Peraon  ▼.  Ober- 

a  aubaeqnent  legal  lien  by  judgment:  teuffer,  59  How.  Pr.  839;  Chamberiin 

Stevena  ▼.  Wataon,  4  Abb.  App.  302.  ▼.  Pelta»  1  Mo.  App.   183;  Bank  of 

^  Daggett  ▼.  Rankin,  31  Cal.  321,  Waahinffton  ▼.  Nock,  9  Wall  373; 

326,  per  Currey,  C.  J.;  aee  the  admir-  Goembel  ▼.  Amett,  100  IlL  34;  Cook 

able  atatement  of  thia  truth  in  the  paa-  r.   Black,   54  Iowa,  693.     [See  alao 

■age  quoted  anie^  in  note  under  §  373.  Knott  ▼.  Mfg.  Co.,  80  W.  Va,  790.] 
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It  ia  well  settled  that  an  agreement  to  charge,  or  to  assign, 
or  to  give  security  upon,  or  to  affect  property  not  yet  in 
existence,  or  in  the  ownership  of  the  party  making  the 
contract,  or  property  to  he  acquired  hy  him  in  the  future, 
although,  with  the  exception  of  one  particular  species  of 
things,  it  creates  no  legal  estate  or  interest  in  the  things 
when  they  afterwards  come  into  existence  or  are  acquired 
by  the  promisor,^  does  constitute  an  equitable  lien  upon 
the  property  so  existing  or  acquired  at  a  subsequent  time, 
which  is  enforced  in  the  same  manner  and  against  the 
same  parties  as  a  lien  upon  specific  things  existing  and 
owned  by  the  contracting  party  at  the  date  of  the  con- 
track' 

§  1237.  Form  and  Nature  of  the  Agreement — Illustra- 
tions of  Pardcular  Agreements.  —  The  form  or  particular 
nature  of  the  agreement  which  shall  create  a  lien  is  not 
^ery  material,  for  equity  looks  at  the  final  intent  and 
purpose  rather  than  at  the  form;  and  if  the  intent  ap- 
pear to  give,  or  to  charge,  or  to  pledge  property,  real  or 

^  Otis  T.  SiU,  8  Barb.  102,  and  cases  ft  K.  488;  Alexander  ▼.  Bake  of  Wei- 

sited;  [France  ▼.  Thomas,  86  Mo.  80.]  lington,  2  Rass.  &  M.  35;  cited  1  Mylne 

The  excepted  ease  is  that  of  an  agree-  &  0.  556;  Williams  ▼.  Winsor,  12  R. 

Bint  to  seU  chattels  not  yet  in  exist-  I.  9;  Clay  v.  East  Tenn.  etc  R.  R.,  6 

mtt,  whicfa  are  of  the  kind  said  to  Heisk.  421;  McClnre  ▼.  McDeartnon, 

hsTsa  "potential  eziatence,"  the  most  26  Ark.  66;  [Chester  ▼.  Jamel,  125  N. 

familiar  example  of  which  is  an  ex-  Y.  237,  251,  252;  Powell  ▼.  Jones,  72 

rted  crop:  Andrew  r.  Newcomb,  32  Ala.  392;  Taylor  r.  Huck,  65  Tex.  238.] 

T.  417,  ^20;  Grantham  v.  Hawley,  This  subject  in  more  fully  treated  in 

Hob.  132;  Troll  ▼.  Eastman,  3  Met.  the  subsequent  chapter  npon  assign- 

121;  37  Ann.  Dec.  126;  Jones  ▼.  Rich-  ments:  See  pott,  §S  1283,  1288.    The 

aidioo,  10   Met.  481,  488;  Smith  ▼.  most  common  examples  of  such  con- 

Atkms,  18   Vt.  461;  Van  Hoozer  r.  tracts   in    this    country  are    chattel 

Gory,  34  Barb.  9,  12;  Conderman  ▼.  mortgaj^es,  and   leases  containing   a 

Sural,  41  Barb.  404;  Arques  ▼.  Was-  clause  in  the  nature  of  a  chattel  mort- 

Mi^  51  Cal.  620;  21  Am.  Rep.  718;  gage,  which  purport  to  embrace  fu* 

Phils,  etc.   Rto   R.   T.   Woelpper,   64  ture-aoquired  property  of  the  mort- 

Ps.  St  366,  371;  3  Am.  Rep.  596;  For-  gasor  or  lessee.    These  instruments, 

nan  ▼.  Proctor,  9  B.  Hon.  124.  although  creating  no  legal  interest  in 

'Holroyd    t.   Marshall,   10  H.  L.  the  property  thus  described,  consti- 

Ou.  191;  Wellssley  r.  Wellesley,  4  tnte  an  equitable  lien   between  the 

Mybe&O.  561,  579,  per  Lord  Cotten-  immediate  parties,  and  also  against 

bsm;  Metcalfe  ▼.  Archbishop  of  York,  subsequent  volunteers  and  persons  af- 

6  Sim.  224;  1   Mylne  &  C.  547,  556;  fected  with  notice,  except  so  far  as 

Ijds  ▼.  Mymiy  4  Sim.  50n;  1  Mylne  local  statutes   concerning    the   filing 

k  £.  683;  Lewis  v.  Madoeks,  17  Ves.  or  recording  of  chattel  mortgages  may 

48;  Tooke  r.   flastings,  2  Vera.  97;  interfere.     [See  Reynolds  v.  Ellis,  103 

Cortis  ▼.  Auber,  1  Jacob  &  W.  526;  N.  T.  116,  57  Am.  Rep.  701«  for  ex- 

D<nig^  T,  Russell,  4  Sim.  524;  1  Mylne  ample  of  such  lease.] 
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personal^  as  a  seourity  for  an  obligatioiif  and  the  property^ 
is  so  described  that  the  principal  things  intended  to  l>e 
given  or  charged  can  be  sufficiently  identified,  the  lien 
follows.^  Among  the  kinds  of  agreement  from  which 
liens  have  been  held  to  arise,  the  following  are  some  ina- 
portant  examples:  Executory  agreements  which  do  not 
convey  or  transfer  any  legal  estate  in  the  property,  but 
which  stipulate  that  the  property  shall  be  security,  or 
which  pledge  it,  for  the  performance  of  an  obligation.* 
As  an  agreement  to  give  a  mortgage  creates  a  lien,  so  a 
mortgage  which,  through  some  informality  or  defect  in 
its  terms  or  mode  of  execution,  is  not  complete  and  valid 
as  a  true  and  proper  mortgage,  will  nevertheless  generally 
create  an  equitable  lien  upon  the  property  described. 

>  Flagg  ▼.  Mann,  2  Sum.  486,  533,  Mobile  etc.  R.  R.  ▼.  Tklman,  15  Ala. 

per  Story,  J.:  "If  a  transaction  re-  472;  Raconillat  ▼.  Suisevain,  ^  OaL 

■olve  itself  into  a  security,  whatever  376;  De  Leon  v.  Higuera,  15  Cal.  4S3; 

may  be  its  form,  and  whatever  name  Barroiihet   v.   Battelle,   7  Cal.    450; 

the  parties  may  choose  to  give  it^  it  is  [Gest  v.  Packwood,  39  Fed.  Rep.  525; 

in  equity  a  mortgage  [lien]."  O'Neal  v.  Seixas,  85  Ala.  80;  Bell  ▼. 

*  An  agreement  by  which  the  maker  Pelt,  51  Ark.  433;  14  Am.  St  Rep. 

incurs  an  obligation,  and  pledges  the  57;  Parks  v.  O'Connor,  70  Tex.  385; 

produce  of  certain  land,  or  the  land  and  see  Boehl  v.  Wadgymar,  54  Tex. 

itself,  or  "  gives  a  lien  on  land "  as  589;  Perry  v.  Board  of  Missions,  102 

security  for  the  performance:  Chase  K.  T.  99;  Bush  v.   Garner,  73  Ala. 

V.  Peck,  21  K.  T.  581;  Gilson  ▼.  Gil-  162  (equitable  lien  on  crop);  Jackson 

son,  2  Allen,  115;  Kirksey  ▼.  Means,  v.  Rutherford,  73  Ala.  165  (parol  agree- 

42  Ala.  426;  a  clause  in  a  lease  that  ment  by  debtor  that  certam  personal 

the  lessor   "is  to  have  a  lien"  upon  property  *' should  stand  good  for  his 

certain  property  for  the  rent:  Whiting  indebtedness  ").] 
v.Eichelberger,  16  Iowa,  422;  an  agree-        Any  agreement  that  certain  prop- 

ment  to  give  a  mortgage  on  the  part^r's  erty  shall  be  appropriated  as  security 

share  of  his  father*s  estate  under  a  will  for  or   for   the   payment   of   an  in- 

when  a  division  was  made:  Lynch  ▼.  debtedness;  e.  g.,  an  agreement  wrii- 

Utica  Ins.  Ca,  18  Wend.  236.    And  ten  on  the  back  of  a  note  that  it 

generally  a  written  a^eement  to  give  should  be  a  charge  upon  certain  land 

a  mortgage  on  certam  land,  or  even  was  held  to  create  a  lien  on  tiie  land: 

a  verbal  agreement  to  give  a  mort-  Peckham  v.  Haddock,  36  HI.  ^;  and 

ga^e  on  chattels,  or  a  fund  of  seen-  see  Chadwick  v.  Clapp,  69  IlL   119; 

rities,  will  create  an  equitable  lien:  Blackburn  v.  Tweedie,   60  Mo.   505; 

Husted  ▼.   Ingraham,  75  K.  T.  251,  [Butts   v.   Bronghton,'   72   Ala.    294 

257;  Hale  ▼.  Omaha  Nat.  Bank,  49  N.  (declaration  in  notes  that   they  are 

T.  626;  64  N.  T.  550;   Boorman  v.  '*  covered  by"  or  *<  subject  to  "a  prior 

Wisconsin  etc.  Co.,  36  Wis.  207;  Men-  mortsage);  Prickett  v.  Sibert,  71  Ala. 

ticello  etc.  v.  Loughry,  71  Ind.  562.  194  (the  fact  that  lands  conveyed  ar« 

For  further  illustrations  of  such  agree*  described  in  the  purchase-money  nota 

ments,  see  Skiddy  v.  Atlantic  etc.  R.  does  not  create  an  equitable  mortgage, 

R.,  3  Hughes,  320;  Arnold  v.  Morris,  as  distinguished   from  the  giantori 

7  Daly,  498;  Williams  v.  IngersoU,  23  lien);  Tedder  ▼.  Steele,  70  Ala.  847 

Hun,  284;  Stewart  v.  Hutchins,  6  Hill,  (same).] 
143;  Jackson  v.  C^arswell,  34  Ga.  279; 
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The  intent  to  give  a  security  being  clear,  equity  will  treat 
tbe  instrument  as  an  executory  agreement  for  such  se* 

curity.'  An  assignment  of  the  rents  and  profits  of  land 
as  security  for  a  debt  is  another  mode  of  creating  an 

equitable  lien  on  the  land  in  favor  of  the  assignee,  and 
the  assignment  of  a  lease  by  way  of  security  produces 
the  same  effect.'    The  assignment  for  a  similar  purpose 

^  Pftyne  r.  Wilson,  74  N.  Y.  84S;  aniwer  ii>  that  where  there  is  a  de- 
Dilggfttr.  Raakin,  31  Cal.  321;  Rem-  feotiTe  execution  of  a  power,  it  is  a 
mJDgton  T.  Higgins,  64  CaL  620;  New-  matter     of     no    equitable    moment 
lin  ▼.  McAfee,  64  Ala.  367;  Lewis  ▼.  whether  tiie  error  came  of  a  mistake 
SamU,  71  Me.  652;  In  re  Howe,  1  of  law  or  a  mistake  of  faot.    It  is 
Piuge,  125;  19  Aol  Dec.  395;  Bank  of  enough  that  the  power  existed,  and 
Muskingum  ▼.  Carpenter's  Adm'rs,  7  that  there  was  an  attempt  to  act  under 
Ohiok  21;  28  Am.  Dea  616;  Nelson  ▼.  it.     The  relief  is  not  so  much  by  way 
Hagerstown  Bank,  27    Md.    61,   76;  of   reforming  the  instrument  as  by 
Dow  ▼.  Ker,  1  Speers  Eq.  414^  417;  aiding  its  defective  execution;  which 
Massey  t.  Mollwam,  2  Hul  Eq.  421,  aid  is  administered  throu|g;h  or  by  the 
428;  Welsh  r.  Usher,  2  Hill  Eq.  167,  application    of   the  maxims    already 
170;  29  Am.  Deo.  63;  Delaire  ▼.  Kee-  quoted.    Or,  as  in  the  class  of  oases 
nan,  3De8aus.  Eq.  74;  4  Am.  Dec  604;  to  which  this  belongs,  the  instrument 
Read  ▼.  Gaillara,  2  Desaus.  Eq.  652;  defectively  executed  as  a  deed  is  con- 
2  Am.  Dec.  696;  [Wayt  v.  Garwithen,  sidered  properly  executed  a$  a  contract 
21  W.  Ya.  516.]    Examples:  Where  for  a  deed,  and  therefore  as  requiring 
the  seal   was    accidentally  omitted:  neither  reformation  nor  aid,  but  as 
MeClurg  v.  Phillips,  49  Mo.  316;  57  ripe  for  enforcement  according  to  the 
Mo.  214;  Dunn  r.  Raley,  58  Mo.  134;  methods  peculiar  to  courts  of  equity." 
Harrington  r.  Fortner,  58  Mo.  468;  [Where  the  trust  deed  was  properly 
Gill  V.  Clark,  54  Mo.  415;   [Allis  v.  acknowledged,  but  the  signature  of 
Jones,  45  Fed.  Rep.  148;]  where  the  the  grantor  was  omitted  by  mistake: 
instniment  omitted   to  state  that  it  Martin  v.  Nixon,  92  Mo.  26;  where  a 
WIS  sealed:  Jones  ▼.  Brewington,  68  mor^affe  was  executed  to  a  partner- 
Mo.  210;  where  there  was  no  valid  ship  in  the  firm  name  of  the  partnership, 
acknowledgment:  Black  v.  Gregg,  68  instead  of  the  separate  partners:  Bank 
Ma  565;  where  the  instrument  was  ▼.  Johnson,  47  Ohio  St  306;  where  a 
not  properly  witnessed;  Laker.Doud,  purchase-money  mortgage  was  given 
10  Ohio,  415;    Abbott  ▼.  Godfrey's  bv  minors  to  secure  part  of  the  price 
Hein,  1  Mich.  178;  where  in  a  trust  of  land  conveyed  to  them:  Peers  v. 
deed  in  ^e  nature  of  a  mortgage  the  McLaughlin,  88  CaL  294.] 
name    of   the    trustee  was   omitted:  '  Ex  parte  Wills,   1  Yes.   162  (in 
McQuie  T.  Peay,  58  Mo.  56;  Bumside  which  Lord  Thurlow,  speaking  of  as- 
▼.  Wayman,  49   Mo.   356;   where  a  signments  of  rents  and  profits  as  a  se- 
uortgage  purporting  to  be  given  by  ourity,  said:  "It  is  an  odd  way  of  con- 
a  eorporation  was  not  executed  in  its  veying,  but  it  amounts  to  an  equitable 
same  nor  attested  by  its  corporate  lien  **);  Jackson  v.  Oreen,  4  Johns.  186; 
wtaX,  but  was  executed  in  the  names  Smith  v.  Patton,  12  W.  Va.  641  (a  con- 
of  its  officers,  they  having  authority,  tract  charging  the  rents  and  profits  of 
however,  to  bind  the  corporation  by  land  as  security).     [See  also  Smith  Co. 
siecating  the  mortgage  in  its  name,  v.  McGuinness,  14  B.  L  69  (irrevoca- 
it  was  held  to  create  an  equitable  lien:  ble  power  of  attorney  to  collect  rents. 
Love  ▼.  Sierra  Nevada  Co.,  32  CaL  given  as  security  for  money  loaned).] 
Q9,  652;  653;  91  Am.  Dec  602,  per  A  provision  in  a  lease  that  a  bnildins 
Shalter,  J.:  "It  was  uroed  that  the  erected  by  the  lessee  "is  mortsased 
dafeetive exeeation  of   tne  mortgage  as  security'*  for  the  rent  was  helato 
vas  eaosed  by  a  mistake  of  law,  and  constitute  an  equitable  lion:  Barroil* 
tbaft  therefore  it  cannot  be  aided.    The  het  v.  Battelle,  7  CaL  460, 
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of  a  contract  for  the  purchase  and  sale  of  land  may  in 
like  manner  operate  to  create  an  equitable  lien  in  favor 
of  the  assignee.^  The  equitable  liens  which  arise  from, 
such  assignment  must  largely  depend  upon  a  performance 
of  the  conditions  and  stipulations  contained  in  the  origi- 
nal contracts,  whatever  be  their  form,  which  are  assigned. 
An  equitable  lien  may  sometimes  be  created  upon  bills  of 
exchange  or  upon  a  consignment  upon  which  bills  of  ex- 
change  are  drawn,  by  means  of  a  specific  appropriation, 
at  all  events  where  the  drawers  or  acceptors  have  become 
insolvent.'    The  foregoing  instances  are  sufficient  to  illus- 

'  The  assignment  of  a  contract  for  Am.  Dec   126;  Tanner  r.   Hicka,  4 

the  parchase  of  land,  made  by  the  Smedes  &  M.  294;  Button  v.  Schroyer, 

vendee  therein,  as  secnrity  for  a  debt  5  Wis.   598.    Hie  assignment  by  a 

or  other  obligation,  will  thus  create  a  vendee  of  a  partial  interest  nnder  his 

lien:   Brockway  ▼.  Wells,   1   P^ige,  contract  of  parchase  also  creates  an 

617;  Fessler's  Appeal,  75  Pa.  St.  483;  equitable  lien  to  the  extent  of  such  in* 

Fitzhugh  ▼.  Smith,  62  Ul.  486;  Pnrdy  terest:  Norfchmp  ▼.  Cross,  Seld.  Notes* 

▼.  BuUard,  41  Cal.  444.    In  Dwen  v,  HI.    The  assignment  of  certificates 

Blake,  44  IlL  135,  land- warrants  were  of  parchase  of  public  lands  issued  by 

thus  transferred   into  the  creditor's  a  state  as  security  of  a  debt  in  like 

name  as  security.    A  formal  mortgaae  manner  constitutes  an  equitable  lien: 

of  land  by  one  who  only  holds  the  Wright  ▼.  Shumway,  1  Biss.  23;  Heirs 

equitable  title  as  vendee  under  a  con-  of  Stover  v.  Hein  of  Bounds,  1  Ohio 

tract  of  purchase  is,  in  e£fect,  an  as*  St.   107;   Dodge  v.   Silverthome,   12 

signment  of  the  contract,  and  consti-  Wis.  644;  Mowry  v.  Wood,  12  Wis. 

tutes  an  equitable  mortgage  or  lien:  413;  Jarvis  v.  Butcher,  16  Wis.  307; 

Alden  v.  Garver,  32  111.  32.  Hill  v.  Eldred,  49  CaL  398;  [Stewart 

The  assignment  of  a  bond  condi-  v.  McLaughlin,  11  CoL  458;]  also^  of 

tioned  for  the  conveyance  of  land — a  certificates  of  stock  in  a  joint-stock 

form  of  land  contract  in  general  use  company,  where  such  certificates  rep- 

in  several  of  the  states  —  produces  the  resent  land  held  by  the  company  or  its 

same  effect:  Sinclair  v.  Armitage,  12  stockholders:  Durkee  v.  Strmgham,  8 

N.  J.  Eq.  174;  Keligh  v.  Michenor,  11  Wis.  1.    The  lien  acquired  by  the  as- 

N.  J.  £)q.  539;  Alderson  v.  Ames,  6  signee  in  all  these  casss  i%  of  coarse, 

Md.  52;  Fenno  v.  Say  re,  8  Ala.  458;  subject  to  the  payment  of  the  amoont 

Newhouse   v.    Hill,   7    Blackf.    584;  due  on  the  contract^  bond,  or  certifi- 

Baker  v.  Bishop  Hill  Colony,  45  lU.  cats:  Dodge  v.  Silverthoms^  12  Wia. 

264;  Bull  v.  Sykes,  7  Wis.  449;  Jones  644. 

V.  Lapham,  15  Kan.  540;  Christy  v.  *  In  the  leading  case  of  Ez  parte 
Danik,34Cal.548.  [See  also  Trader  v.  Waring,  19  Ves.  345,  Lord  ^oa 
Jarvis,  23  W.  Va.  100.]  A  bond  con-  rested  his  decision  involving  this  mle 
ditioned  to  convey  by  deed  npon  pay-  upon  the  fact  that  both  the  drawers 
ment  of  the  purchase  price  is  in  its  and  acceptors  were  insolvent.  Thia 
operation  tantamount  to  an  a^^eement  view  was  criticised  in  Powles  v.  fiar^ 
to  convey,  and  the  liens  arising  from  f^reaves,  3  De  Gex,  M.  &  O.  430,  but 
it  are  identical  with  the  liens  of  the  in  all  the  cases  in  which  the  rule  baa 
vendor  and  the  vendee  arising  from  been  applied  it  will  be  found  that  one 
the  ordinary  contract  for  the  sale  of  or  both  these  parties  had  become  in- 
land described  in  a  subsequent  sec-  solvent.  In  £z  parte  Imbert,  1  De 
tion:  See  Lewis  v.  Boskins,  27  Ark.  Gex  &  J.  152,  A  bought  ten  bills  ol 
61;  Shall  v.  Bisooe,  18  Ark.  142;  Gra-  exchange  drawn  by  L.  &  Co.  on  a  firm 
ham  ▼.  MoCampbell,  Meigs,  52;  33  in  LiverpooL    Some  time  after,  Ia,  h 
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tnie  the  doctrine  of  equitable  lien  arising  from  expresi 
contract.  They  show  that  the  form  is  immaterial^  if  the 
intent  appears  to  make  any  identified  property  a  security 
for  the  fulfillment  of  an  obligation. 


SECTION  IIL 

ABISIKG  FROM   IMPLIED  CONTRACia 

AKALTBia. 

1 1238.  Natort  of  *'  implied  contract "  in  equity. 

S  1239.  General  doctrine  u  to  liens  arising  ex  ctquo  el  homx 

S  1210.  Expenditure  by  one  joint  owner. 

f  1241.  Expenditure  for  the  benefit  of  the  true  owner. 

f  1242.  Expenditure  by  a  life  tenant. 

S  1243.  In  other  special  cases. 

§1238.  Nature  of  ''Implied  Contract"  in  Equity.— 
The  term  ''  implied  contract "  is  a  pure  fiction  of  the 
common-law  system  of  pleading,  invented  so  that  certain 
eqnitable  liabilities,  not  arising  from  express  promise, 
bat  recognized  as  existing  by  the  courts  of  law,  might 

Go.  WBt  other  bills  to  the  Liverpool  snbseqnent  eases  of  Robey  eto.  Iron 

6m,  with  a  lettor  specifically  appro-  Works  r.  Oilier,  L.  R.  7  Ch.  695,  and 

priating  them  to  meet  the  ten  first-  Ex  parte  Lambton,  L.  R.  10  Cb.  405, 

neationed  bills,  held  by  A.    Jj.  k  Ca,  the  ooort  held  that  the  mere  drawing 

tho  drawers,  aad  the  Liverpool  firm,  of  a  bill  of  exchange  against  a  cargo  or 

the  drawees,  became  insolvent.   Held,  consignment  did  not  of  itself  create  a 

that  A  bad  a  Hba  on  the  bills  last  lien  apoA  the  goods  or  their  Noceeds 

tntf  tad  was  entitled  as  against  the  in  favor  of  the  holder  of  the  bill;  and 

mrignoss  in  bankrnptoy  that   their  the  decision  in  Frith  r.  Forbes  was 

proceeds  shonld  be  applied  upon  tike  somewhat  critidsed.    Bnt  in  the  still 

nUa  which  he  held;  and  see  Bock  v.  later  ease  of  Ranken  ▼.  Alfaro^  L.  R.  6 

Gorrisien,  2  De  Gex,  F.  k  J.  434.    In  Ch.  Div.  7S6,  the  lien  was  upheld  upon 

^th  T.  Forbes,  4  De  Oex»  F.  k  J.  facts  quite  analogoas  to  those  of  Frith 

49,  A  consigned  a  cargo  to  defendant,  v.   Forbes.    The  following  casee  also 

ttd  at  tiie  sama  time  wrote  him  that  involve  the  question  as  to  such  a  lien: 

^  bad  drawn  a  bill  of  exchange  on  Vaughan  v.  Malliday,  L.  R.  9  Ch.  561 ; 

Mid  oaifo  in  favor   of   B^    "which  Ex  parte  Dewhurst*  L.  R.  S  Cb.  9S5; 

please  protect'*    On  the  same  day  he  Ex  parte  Smart,  L.  R.  8  Ch.  220;  City 

P>n  B  a  bill  of  exchange  drawn  on  Bank  r.  Lnekie,  L.  R.  5  Ch.  773;  Ex 

defeadsn^  informing  B  that  it  was  parte  Alliance  Bank,  L.  R.  4  Ch.  423; 

^wn  against  tiie  carga    Defendant  In  re  New  Zealand  Bkg.  Co.,  L.  R. 

niaeed  to  accept  the  bill  when  pr«*  4  Bq.  226;  see  also  posf,  i  1284.    n:he 

mtsd  by  B,  and  A  soon  after  failed,  authority  of  Frith  v.  Forbes  has  been 

Held,  that  B  had  a  Uea  on  the  pro-  greatly  weakened,  if  not  destroyed,  bj 

tteda  of  the   cargo  in   defendant's  the  cases  of  Phelpa  v.  Comber,  29  Ch, 

lands,  aad  was  entitled  to  prior  pay-  Div.  818,  and  Brown  ▼.  Kough,  29  Ch* 

■nt  oat  ol  Bueh  proeeedi.    In  the  Div,  848.] 


§§  1239,  1240        EQUITY  JUBISPBUDENCB.  1902 

be  consistently  enforced  by  the  action  of  asmmpsit.  The 
phrase  is  not  only  a  misnomer  in  equity,  but  it  yiolates 
equitable  conceptions.  There  is  no  necessity  for  resort- 
ing to  the  notion  of  "implied  contract"  to  account  for 
the  existence  of  any  equitable  rights  and  liabilities  which 
do  not  arise  from  express  promise.  The  class  of  equita- 
ble rights  and  liabilities  which  at  law  are  referred  to  the 
fiction  of  "implied  contract ''  really  exist  ex  mquo  et  bono; 
they  arise  wholly  from  considerations  of  right  and  jus- 
tice, and  from  the  application  to  particular  conditions  of 
fact  of  those  maxims  which  lie  at  the  foundation  of  equity 
jurisprudence. 

f  1239.  General  Doctrine  as  to  Liens  Arising  ex  JEqno 
et  Bono.  —  In  addition  to  the  general  doctrine  that  equi- 
table  liens  are  created  by  executory  contracts  which,  in 
express  terms,  stipulate  that  property  shall  be  held,  as- 
signed, or  transferred  as  security  for  the  promisor's  debt 
or  other  obligation,  there  are  some  further  instances 
where  equity  raises  similar  liens,  without  agreement 
therefor  between  the  parties,  based  either  upon  general 
considerations  of  justice  (ex  sequo  et  bono)^  or  upon  the 
particular  equitable  principle  that  he  who  seeks  the  aid 
of  equity  in  enforcing  some  claim  must  himself  do 
equity,  —  that  is,  must  recognize  and  admit  the  equitable 
rights  of  the  opposite  party  directly  connected  with  or 
arising  out  of  the  same  subject-matter.  I  shall  briefly 
describe  the  most  important  instances  which  belong  to 
this  species  of  equitable  liens. 

§  1240.  Expenditure  by  One  Joint  Owner. — Where 
two  or  more  persons  are  joint  purchasers  or  owners  of 
real  or  other  property,  and  one  of  them,  acting  in  good 
faith  and  for  the  joint  benefit,  makes  repairs  or  improve- 
ments upon  the  property  which  are  permanent,  and  add 
a  permanent  value  to  the  entire  estate,  equity  may  not 
only  give  him  a  claim  for  contribution  against  the  other 
joint  owners,  with  respect  to  their  proportionate  shares 
of  the  amount  thus  expended,  but  may  also  create  a  lien 
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as  security  for  such  demand  upon  the  undivided  shares 
of  the  other  proprietors.^ 

§  1241.  Expenditure  for  the  Benefit  of  the  True 
Owner.  —  Such  an  equitable  lien  has  not  always  been  con- 
fined to  cases  in  which  a  contract  to  reimburse  could  be 
implied  at  law.  The  right  to  a  contribution  or  reim- 
bursement from  the  ownery  and  the  equitable  lien  on  the 
property  benefited  as  a  security  therefor,  have  been  ex- 
tended to  other  cases  where  a  party  innocently  and  in 
good  faithy  though  under  a  mistake  as  to  the  true  condi- 
tion of  the  title,  makes  improvements  or  repairs  or  other 
expenditures  which  permanently  increase  the  value  of 
the  property,  so  that  the  real  owner,  wJien  he  seeks  the  aid 
of  equity  to  establish  his  right  to  the  property  itself,  or  to 
enforce  some  equitable  claim  upon  it,  having  been  sub- 
stantially benefited,  is  required,  upon  principles  of  justice 
and  equity,  to  repay  the  amount  expended.^ 

'Lake  7.  Gibson,  1  Eq.  Cas.  Abr.  underrachcircnmstances,  to  proceed  in 

S90,  pL  3;  Lake  y.  Craddock,  3  P.  eqaity,  the  principle  that  he  who  seeks 

Wms.  158;  1  Lead.  Caa.  Eq.,  4th  Am.  equity  must  do  equity  will  be  applied, 

ed.,  254,  268;  Gladstone  v.  Birley,  2  aud  be  will  only  be  entitled  to  seek  the 

Her.  401,  403;  Scott  y.  Kesbitt,  14  aid  of  the  court  upon  making  compen* 

Yea.  437,  444;  Rathbom  y.  Colton,  15  sation  for  the  outlays.    In  pursuance  of 

Pick.  471.    [See  alsoGayin  y.  Carling,  this  doctrine,  when  a  person  in  peace- 

55  Md.  530;  Alexander  y.  Ellison,  79  able  possession  under  claim  of  lawful  ti- 

Ky.  148.    It  is  said  that  a  joint  tenant  tie,  but  really  under  a  defective  title, 

has  no  lien  for  rents  collected  by  his  has  in  good  faith  made  permanent  im- 

eo-tenant:  Burch  y.  Burch,  82  Ky.  622;  proyements,  the  true  owner,  who  seeks 

bat  see  Scott  y.  Gnemsey,  60  Barb,  the  «id  of  equity  to  establish  his  own 

163,  180;  affirmed  48  N.  ¥.  106,  124.]  tit^  wiU  be  compelled,  it  has  been 

If  one  joint  owner  makes  such  ez-  held,  to  reimburse  the  occupant  for  his 

peoditures,    and    the    other  sues    in  expenditure:  [quoted  by  Ruger,  0.  J., 

equity  for  a  partition,  allowance  will  be  in  Thomas  y.  Evans,  105  N.  Y.  614;  59 

iDsde  for  the  outlays:  Swan  v.  Swan,  Am.  Rep.  519;]  Robinson  y.  Ridley,  6 

8  Price,  518.  Madd.  2;  Att'y-Gen.  v.  Baliol  College, 

'  [In  Howard  y.  Massengale,  13  Lea,  9  Mod.  407,  411;  Bright  v.  Boyd,  1 

577,  it  is  said  that  constructive  notice  Story,  478;  2  Story,  605;  Rathbum  y. 

merely,   without    actual    knowledge,  Colton,  15  Pick.  471;    Minor  v.  Beek- 

will  not  destroy  this   equity.]     In  man,  50  N.  Y.  337;  Smithy.  Drake,  23 

Keesom  y.  Clarkson,  4  Hare,  97,  it  N.  J.  Eq.  302;  McLaughlin  v.  Barnuui, 

WIS  said   that  while    a   person  ex-  31   Md.   425;    Sale  v.  Crutchfield,   8 

pending  money  through  mistake   on  Bush,  636;  and  see  Preston  v.  Brown, 

mother's  property  has  no  claim  in  35  Ohio  St.  18;  [see  also  Canal  Bank 

equity  for  reimbursement,  as  an  actor,  v.  Hudson,  111  U.  S.  66;  Hicklin  y. 

against  the  owner,  who  was  iffnorant  of  Marco,  46  Fed.  Rep.  424;  Thomas  y. 

the  ezpenditnre,  and  did  nothing  to  en-  Evans,  105  N.  Y.  oOl;  59  Am.  Rep. 

eoorage  it:  Nicholson  y.  Hooper,   4  619;  Skiles's  Appeal,  110  Pa.  St.  248;] 

Mjrlne  k  0.  179;  yet  whttn^ver  it  is  but,  per  contra,  this  doctrine  seems  to 

ateessary  for  the  im%  own«r  himself,  be  wholly  rejected  in  PennsylvaniAi 
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§  1242.  Expenditure  by  a  Life  Tenant. — In  pursuance 
dt  the  same  general  doctrine,  if  a  tenant  for  life,  holding 
under  a  will,  expends  money  in  completing  permanently 
beneficial  improvements  to  the  property,  which  had  been 
commenced  by  the  testator,  such  an  outlay  is  held  to  con- 
stitute a  valid  claim  for  reimbursement  against  the  re- 
versioner, and  an  equitable  lien  upon  the  property  as 
security  for  its  repayment;  while  outlays  for  altogether 
new  and  original  improvements,  being  made  with  full 
knowledge  of  the  title,  would  create  no  such  claims.^ 

§  1243.  In  Other  Special  Cases. — Where  a  person,  not 
being  owner  of  a  policy  of  life  insurance,  nor  bound  to 

Appeal  of  Cross  and  Gault,  97  Fa.  St.  kind,  either  the  aid  of  a  conrt  of  equity 

471;  [in  Skiles's  Appeal,  110  Pa.  St.  must  be  reqaisite  on  behalf  of  the 

248,  and  Putnam  ▼.  Tyler,  117  Pa.  St.  owner  against  whom  the  claim  for  re- 

670,  the  general  rule  was  recognized  imbursement  is  made,  so  that  he  can 

and  followed.]    And  if  the  true  owner  be  compelled  to  do  equity,  or  elee 

stands  by  and  sufifers  the  occupant,  there  must  be  some  element  of  fraud 

without  notice  of  his  title,  and  acting  in  the  transaction  as  ground  of  equi- 

in  innocent  mistake,  to  make  repairs  table  interference.    If,  therefore,  the 

and  improvements,  he  will  be  com-  true  owner  can  recover  his  land  by  an 

pelled  in  equity  to  repay  the  amount  action  at  law,  equity  will  not,  in  the 

thus  expenaed,  and  tne  claim  for  re-  absence  of  fraud,  compel  him  to  reim- 

payment  will  constitute  an  equitable  burse  the  occupant  even  in  good  faith 

lien  on  the  property:  See  antCf  ToL  2,  for  disbursements  made  in  repairs  and 

§§  807,  821,  and  cases  cited;  Shine  y.  improvements:  See  ante,  |§  807»  821; 

Gough,  1  Ball  &  B.  436,  444;  Lord  Moore  y.  Cable,   1    Johns.   Ch.   385; 

Cawdor  v.  Lewis,  1  Younse  &  C.  427;  Green  y.  Winter,  1  Johns.  Ch.  26,  39; 

Preston  v.   Brown,   35  Ohio  St   18;  7  Am.  Dec.  475;  Putnam  v.  Ritchie, 

Green  v.  Biddle,  8  Wheat.  1,  77,  78;  6  Paige,  390,  403;  Bright  v.  Boyd,  1 

Bright  y.  Boyd,  1  Story,  478,  493.    In  Story,  478,  494.     [See  also  Gordon  y. 

all  these  cases,  however,  the  element  Tweedy,  74  Ala.  232;   49  Am.  Rep. 

of  good  faith  and  innocent  mistake  it  813.]   This  rule  has  been  changed  by 

essential;   for  if   a  person  lays  out  statute  in  Mveral  of  the  states,  which 

money  on  another's  property,   with  allow   compensation    to   defendants^ 

knowledge  or  notice  of  the  tnie  state  even  in  actions  of  ejectment,  when  fhm 

of  the  tide,  —  e.  g.,  a  purchaser  with  land  is  recovered  from  them  for  the 

notice  of  another  s  title,  —  he  has  no  "  betterments  "  which  they  have  added 

claim  to  be  reimbursed,  and  of  coarse  to  the  land:    [See   Jones  on  Liens, 

no  lien:  Rennie  v.  Youngs  2  De  Gez  sees.  1140-1146.] 
ft  J.  186;  Ramsden  v.  Dyson,  L.  R.  1        >  Hibbert  y.  Cooke,  1  Sim.  k  St. 

H.  L.  129;  Cook  v.  Kraft,  8  Lans.  512;  652;  Dent  y.  Dent,  80  Beav.  363  (n 

Davidson  v.  Barclay.  63  Pa.  St.  406;  life  tenant  allowed   for  certain  im* 

Dart  V.  Hercules,  57  HI.  446;  Cannon  provement8,b«t  not  for  others);  Dunne 

y.  Copeland,  43  Ala.  252.    [See  also  v.  Dunne,  3  Smale  ft  G.  22;  In  re 

Effinger  v.  Hall,  81  Va.  94;  Gordon  v.  Leigh's  Estote,  L.  R.  6  Ch.  887;  8ohl«r 

Tweedy,  74  Ala.  232;   49  Am.  Rep.  v.  Eldredge^  103  Mass.  345;  tee  Floyer 

813;  Gresham  v.  Ware,  79  Ala.  192;  y.  Bankee,  L.  R.  8  Eq.  115;  Taylor  y. 

Cable  V.  Ellis,  119  HL  136.]    Finally,  Foeter's  Adm'r.  22  Ohio  St  255;  and 

in  order  that  there  may  be  a  claim  for  Todd  y.  Moorhonaey  L.  R.  19  Eq.  6Ql 

reimbursement  and  a  lien  as  security  [See  also  Garin  T«  Ckxlingi  55  Md» 

therefor  in  any  case  of  this  general  530.] 
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pay  the  premium,  but  having  some  claim  or  color  of  in- 
terest in  it,  voluntarily  pays  the  premiums  thereon,  and 
thus  keeps  it  alive  for  the  benefit  of  a  third  party,  he  may 
thereby  acquire  an  equitable  lien  on  the  proceeds  of  the 
policy  as  security  for  the  repayment  of  his  advances.^ 
There  are  certain  maritime  liens  which  have  sometimes 
been  recognized  and  enforced  by  courts  of  equity  in  Eng- 
land,  but  which  in  this  country  would  rather  belong  to 
the  exclusive  jurisdiction  of  admiralty.'  Another  equi* 
table  lien,  recognized  and  enforced  by  courts  of  equity, 
is  that  ordinarily  known  as  "  the  partners'  lien," — a  lien 
which  each  partner  has  upon  the  entire  firm  assets,  as  a 
security  that  those  assets  shall  be  applied  in  discharge 
of  the  firm  debts,  and  that  he  shall  receive  bis  just  share 
of  the  surplus  remaining  after  all  the  firm  debts  are  paid.* 

^Norris  ▼.  O&ledoni&n  Ina.  Co.,  Jm        'They  are  the  lieu  which  material- 

B.  8  £q.  127;  Gill  ▼.  Downing,  L.  R.  men  have  for  repairs  or  aupplies  for- 

17  Eg.  31 6u     Mr.  Snell,  on  the  aathor-  nished  to  a  foreign  ship  in  a  domestic 

iky  ef  tiiese  easei,  lays  down  as  a  gen-  port:  See  The  Aurora,  1  Wheat  96, 

enl  rule  that  when  any  person  pays  105;  The  Qeneral  Smitli,  4  Wheat. 

the  premiums  in  order  to  keep  a  policy  438,  and  similar  cases;  and  that  which 

slive^  he  becomes  entitled  to  a  lien  the  part  owner  of  a  ship  may  have  for 

on  the  proceeds:  Snell's  Equity,  115.  his  advances  towards  her  outfit,  on 

The  cases  certainly  fall  rery  far  short  the  proceeds  of  her  Toyage,  or  on  the 

of  establishing  such  a  general  rule:  ship  itself:  See  Doddington  ▼.  Ballet^ 

[Meier  ▼.   Meier,    15  Mo.   App.   68;  1  Yes.  Sr.  497,  per  Lord  Hardwicke; 

affirmed  88  Ma  666.]    It  is  doubtful.  Ex  parte  Young,  2  Ves.  &  B.  242,  per 

indeed,  whether  they  lay  down  any  Lord  Eldon;  Kicoll  t.  Mumford,  4 

rmk  at  all,  certainly  none  more  ex-  Johns.  Ch.  522;  20  Johns.  611.    As 

tensiTe  than  that  given  above  in  the  these  particular  liens  are  wholly  mari- 

text  time,   and  belong   to   the  admiralty 

la  Todd  ▼•  Moorhonse,  L.  R.  19  Eq.  jurisdiction,   any  discussion  of  their 

69,  it  was  held  that  where  a  life  tenant,  nature  and  extent  is  unnecessary, 
pnder  a  settlement  comprising  shares        '  This  lien  is  mentioned  here  in  or- 

in  stock  companies,  at  the  request  of  der  to  complete  the  general  survey: 

ttie  trustees  pays  the    calls  on  the  See  West  v.  Skip,  1  Yes.  6r.  239,  456; 

ihare^  and  thos  prevents  their  for-  Lake  v.  Gibson,  1  Lead.  Cas.  Eq.,  4th 

fatore  and  loss  to  the  estate,  he  has  Am.  ed.,  264,  268;  Mycock  v.  Beatson, 

a  lien  on  the  shares  for  his  advances,  L.  R.  13  Ch.  Div.  384;  Nicoll  v.  Mum* 

vtth  interest.  ford,  4  Johns.  Ch.  522. 
SXq.  Jum.— 120 
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SECTION  IV. 

ARISINa  FROM  CHARGES  BY  WILL  OR  BY  DEBa 

AlTALTSn. 

f  1244»  Genenl  doctrine;  nature  of  a  charge. 

S  1245.  What  amoonta  to  a  charge  creating  andh  a  lien. 

S  1246.  The  same;  express  charge. 

1 1247.  The  aame;  implied  charge;  English  and  American  mlet  atated  in 

foot-note. 

1 1248.  Obsenrationf  upon  the  roles  adopted  by  American  oonrta. 

§  1244.    General  Doctrine— Nature  of  a  ^Oharge." — 

Another  species  of  equitable  lien  not  growing  out  of  con- 
tract directly  between  the  parties  arises  when  specific 
property  —  a  lot  of  land,  a  fund  of  securities,  or  the  land 
contained  in  a  residuary  devise  —  is  conveyed,  devisedy  or 
bequeathed  subject  to  or  charged  with  the  payment  of 
debts,  legacies,  portions,  or  annuities  in  favor  of  third 
persons  given  by  the  same  instrument.  The  legal  title 
to  the  property  vests  in  the  grantee,  devisee,  or  other 
recipient,  but  a  lien  thereon  is  created  in  favor  of  the 
beneficiary  named,  which  can  be  enforced  in  equity. 
Where,  for  example,  land  is  devised  charged  with  the 
payment  of  the  testator's  debts  generally,  a  lien  arises  in 
favor  of  the  creditors,  and  any  one  or  more  of  these  can 
enforce  it  against  the  land  so  devised;  or  where  a  lot  is 
devised  charged  with  the  payment  of  a  particular  legacy, 
the  legatee  can  in  like  manner  enforce  his  lien  against 
such  tract  in  the  hands  of  the  devisee.^    There  is  a  plain 

*  Sach  charges  may  be  contained  in  haps  the  most  important^  result  from 
conveyances  inter  vinos^  and  are  some-  the  ordinary  form  of  such  charge  is, 
times  found  in  family  settlements,  to  break  oyer  the  common-law  role 
real  estate  settled  upon  sons  being  which  makes  the  personal  property 
charged  with  the  payment  of  portions  the  fund  out  of  which  debts  and  leg- 
in  favor  of  daughters,  and  the  like,  acies  are  primarily  payable,  and  to 
They  are  much  more  frequently,  es-  render  the  real  estate  of  tiie  testator 
pecially  in  this  country,  found  in  liable  jHxri  pauu  with  the  personal 
wills.  When  real  estate  given  by  for  such  payment.  Still  the  chaige 
will  is  thus  charged  with  the  pay-  nuiy  be  made  in  such  terms  as  to  ex- 
ment  of  debts  and  Teffacies,  the  effects  onerate  the  personalty,  and  thus  to 
may  be  various.    The  first,  and  per-  admit   the   dbotrine   of    marshaling. 
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distinction  pointed  oat  in  the  previous  chapter  on  trnsts, 

between  a  gift  of  property  in  trust  merely  to  pay  debts  or 

Whea  the  duiga  is  of  tha  ordiaftiy  shall  p«y  a  legacy  or  debt,  his  Aooept- 

fonn,  not  ozoneratiiig  the  personalty,  anoe  oreates  a  personal  liability:  [Wil« 

the  creditor  or  le^tee  is  not   pre-  liams  y.  Nichol,  47  Ark.  264.]    But 

dnded  from  enforcing  his  demand  in  where  there  is  no  such  direction,  and 

the  lunal  manner  against  the  executor  the  land  is  giren  simply  subject  to  the 

in  the  regular  course  of  administra-  payment,  or  the  charge  is  in  any  man- 

tioQ.    But  in  addition  to  that  ordi-  ner  made  upon  the  land  alone,  the 

nary  mode  of  compelling  payment  of  derisee  assumes  no  personal  liability; 

his  debt  or  legacy,  he  is  auo  entitled  the  remedy  of  the  legatee  or  creditor, 

to  enforce  his  lien  upon  the  land  or  based  upon  such  charge,  is  confined  to 

other  spedfio  fund  charged  with  its  his  enforcement  of  the  lien  upon  the 

paymeot^  against  the  devisee  or  per-  land.    In  enforcing  the  lien  on  behalf 

■on  dsriving  title  from  or  under  the  of  a  legatee,  the  English  courts  will 

devino^  by  means  of  a  suit  in  equity,  determine  whether  it  should  be  done 

la  the  very  recent  case  of   Brown  by  a  sale  or  by  a  mortgage  of  the 

▼.  Kna^  79  N.  Y.  196,  which  was  liuids.    As  illustrations  of  the  text^ 

a  nit  m  equity  to  enforce  such  a  see  King  ▼.  Denison,  1  Yes.  k  R  260^ 

liea  m  fsTor  of  a  legatee,  the  court  272,  276;  Hill  y.  Bishop  of  London,  1 

nid:  "The  executor  also  contended  Atk.  618,  620;  Graves  y.  Graves,  8 

that  this  legacy  was  payable  only  out  Sim.  43;  Bright  y.  Larcher,  4  De  Gex 

of  the  personal  eatat^  and  that  there  &.  J.  608;  Mucings  v.  Makings,  1  De 

wainot  sufficient  of  such  estate  to  pay  Gex,  F.  k  J.  855;  Richardson  y.  Mor- 

tbs  two  legacies  given  in  the  wilL    It  ton,  L.  R.  13  Eq.  123  (legatee  held  not 

ii  claimed  oa  the  part  of  the  plaintiff  entitled  on  the  special  facts);  Pearson 

tint  the  legacy  was  charged  upon  the  y.  Helliwell,  L.  K.  18  Eq.  411;  Met- 

real  estate;  and  I  am  of  that  opinion,  calfe  v.  Hutchinson,  L.  R.  I  Ch.  Div. 

ItisweU  setUed  that  when  a  legacy  591;  Hoyt  y.  Hoyt,  85  N.  Y.  142; 

n  given  and  is  directed  to  be  paid  by  Finch  v.  Hull,  24  Han,  226;  Dill  v. 

tho  person  to  whom  real  estate  is  de-  Wisner,  23  Hun,  123;  Ferris  v.  Yaa 

▼iwd,  such  real  estate  is  charged  with  Yechten,  9  Hun,  12;  Loder  v.  Hat- 

the  payment  of  the  legacy.     And  the  field,  4  Hun,  36;  Homing  v.  Wieders- 

rale  is  the  aame  when  the  legacy  is  palen,  28  N.  J.  Ea  887;  Grode  v.  Yan 

directed  to  be  psid  by  the  executor  Valen,  25  N.  J.  JBq.  95;  GardenvUle 

vho  is  the    devisee   of   real  estate  eta   Ass'n  v.  Walker,   52  Md.  452; 

[dtiDg  many  cases].    If  the  devisee  in  Siron  v.  Rnleman's  Ex'r,   32  Gratt. 

nch  esse  accepts  the  devise,  he  be-  215;  Burch  v.   Burch,  52  Ind.    136; 

ooraes  personally  bound  to  pay  the  Rhoades  v.  Rhoades,  88  111.  139.     And 

l^;ae^,  and  he  becomes  thus  bound  the  lien  may  be  enforced  not  only 

erenif  the  land  devised  to  him  proves  against  the  devisee,  but  also  against 

to  be  less  in  yalue  than  the  amount  of  his  grantees,  mortgagees,   etc. :  Per- 

the  legacy.     If  he  desires  to  escape  kins  v.  Emory,  55  Md.  27;  Donnelly 

respooaibUity,  he  must  refuse  to  ao-  y.  Edelen,  40  Md.  117  (against  pur- 

oept  tiie  devise.    If  he  does  accept^  chaser  of  the  land  at  an  execution 

he  becomes  bound  to  pay  the  whole  sale);  Blauvelt  v.  Yan  Winkle,  29  N. 

unoont  of  the  legacy  which  he  is  di-  J.   Eq.   Ill;    [Nudd  v.  Powers,   136 

reeted  to  pay.     l%e  payment  of  such  Mass.  273;  if  sold  in  parcels,  these  are 

s  legacy  can  be  enforced  by  a  suit  in  subject  in  the  inverse  order  of  aliena- 

ttpity  against  the  real  estate,  or  by  a  tion:  Scott  y.  Patchin,  54  Yt.   253; 

common-law  action    directly  against  Lovejoy  v.  Raymond,  58  Yi,'  509;  see 

the  devisee  upon  the  implied  promise  ante,  §  1224;]  and  a  record  of  the  will 

^P^yit* — a  promise  impliea  by  his  and  probate  is  notice  to  such  grantee: 

weeptance  of  the  devise.*^   It  should  Wilson  v.  Piper,  77  Ind.  437;  [Scott 

be  remsrked,  however,  in  this  oonneo-  v.  Pattison,  54  Yt.  253;  Lovejoy  y. 

tioo,  that  every  charge  does  not  thus  Raymond,    58   Yt.  509.]     Where  a 

reader  the  devisee  personally  liable,  legacy  was  charged  upon  a  fund  of 

Where  tiie  charge  consists,  as  above  personal  properl^  bequeathed  to  tea- 

■tated,  in  a  direction  that  the  devisee  tator's  widow,   the  decree  held   her 
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legacies,  and  a  gift  of  property  charged  with  or  subject 
to  the  payment  of  debts  or  legacies. 

§  1245.  What  Amonnts  to  a  Charge  Creating  Such  & 
Lien.  —  SincOi  according  to  the  settled  general  doctrine, 
the  personalty  is  ordinarily  the  primary  fund  for  the  pay- 
ment of  debts,  and  is  the  primary  and  even  only  fund 
for  the  payment  of  legacies  as  between  the  legatees  and 
the  devisees,  it  follows  that  an  intention  on  the  part  of 
the  testator  to  change  this  natural  order  by  a  charge  upon 
lands  devised,  which  should  render  them  primarily  or 
even  ratably  liable  for  the  payment  of  all  or  of  any  par* 
ticular  debts  or  legacies,  must  clearly  appear,  either  from 
the  express  language  of  the  will  or  by  fair  and  necessary 
implication  from  the  various  dispositions  made  by  the 
testator.^  A  charge  of  debts  or  legacies  upon  lands  de- 
vised may  be  either  express  or  implied. 

S  1246.  The  Same.  Express  Charge. — A  testator  may 
in  express  terms  charge  the  payment  of  all  his  debts,  or 
any  individual  debt,  and  all  his  legacies,  or  any  of  them, 
either  upon  the  lands  devised  by  a  residuary  clause,  or 
upon  any  particular  lot  or  parcel  of  land  specifically 
devised,  and  the  charge  may  be  upon  the  carpus  of  the 
land,  or  upon  the  rents  and  profits  alone.  The  same  is- 
true  of  an  express  charge  upon  any  particular  fund  of 
personal  property  bequeathed,  or  upon  the  residue  given 
to  the  residuary  legatee.  What  language  will  amount  ta 
an  express  charge  must  always  be  a  matter  of  construc- 
tion and  interpretation,  depending  upon  the  terms  em- 

ptnonaUy  liable  for  iti  payment,  and  chaise  ie  not  a  trnst:  Dill  ▼•  Wimer» 

aa  a  eecurity  for  ita  payment  aequea-  8S  N.  Y.  153,  158;  In  re  Fox,  52  N.Y. 

tered  the  rents  and    profits  of    her  530,  536»  537;  11  Am.  Rep.  751. 
landa:  Talbot  ▼.  Koantree,  3  BL  App.        ^  Hoy  t  v.  Hoyt,  85  N.  Y.  142;  Tay- 

275.    The  remedy  of  the  legatee  may  lor  v.  Dodd,  58  N.  Y.  335;  Owena  ▼. 

be  defeated  by  hia  laches  in  enforcing  Claytor,  56  Md.  129;  Steele  r.  Steele's 

the  llen»  — here  a  delay  of  fifty-three  Adm'r,  &4  Ala.  438;  38  Am.  Bep.  15; 

yeara  after  the  testator *a  death:  Smi-  Taylor  \r.  Harwell,  65  Ala.  1;  Uealop 

ley  ▼.  Jonea,  3  Tenn.  Ch.  312.    Aa  to  v.  Qatton,  71  111.  528;  Kirkpatrick  ▼. 

the  diatinction  between  a  gift  in  tnui  Gheanat^    5    S.    C.  216.      [Sea  also 

to  pay  debta  or  legaoiea,  and  a  gift  Matter  of  Powera,   124  N.   Y.   361;. 

merely  Bvhjed  to  or  charged  vAth  each  Arnold  ▼.  Dean.  61  Tex.  249;  Clift  y. 

payment^  aee  anOi  §  1033,  note.    Sach  Moaea.  116  N.Y.  144*1 
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ployed  in  each  individual  case.    Some  examples  of  ex- 
press charges  are  given  in  the  foot-note.^ 

'  The  expreat  charges  here  referred  yond   the  valne  of  the  land  in  hit 

to  all  anae   independently   of    the  bandi:  laiftr.  Motes,  116  N.  Y.  144.] 

nature  and  form  of  the  general  dispo-  The  following  are  examples  of  express 

sitions  of  his  property  made  hy  the  efaarges   found   in   recent   decisvms: 

testator.    The  charge  may  he  in  the  In  re  Cooper's  Tnist%  4  De  Gex,  M. 

most  positiTe  and  certain  terms;  as,  ft  G.  757;  Kempe  ▼.  Kempe,  6  De 

"I  hereby  direct  that  the  debt  dne  Gkz,  M.  ft  O.  846;  Makings  r.  Mak* 

to  A,  or  the  legacy  given  to  A,  shall  infl^  1  De  Gex,  F.  ft  J.  3^;  Maskell 

be  a  diarge  npon  the  land  herein  de-  ▼.  Farrinffton,  8  De  Ckx,  J.  ft  S.  888 

▼ised  to  B ";    or  "  the   land  herein  (a  general  charge  of  all  debts  and  all 

deviled  to  B  is  subject  to  or  charged  legacies  upon  tiie  whole  of  testator's 

with  the  payment  of  the  debt — or  the  real  estate  charges  the  legacies  npon 

kgaey — to  A«''and  the  like;  or  "I  lands  specifically  devised);  Phillips  v. 

direct  that  the  payment  of  all  my  Ontterid^e,  3  De  Oex,  J.  ft  &  332  (a 

debts — or  of  all  the  legacies  herein  legacy  charged  npon  rents  and  profits 

given — be   charged    npon   the   real  is  charged  npon  the  eoffu$)i  Earl  of 

estate    devised    by   my    willt"  ete.  Portarlmgton  r.  Damer,  4  De  Oex,  J. 

Again,  an   exprees   ehar^   may   be  ft  S.  161;  Brookv.  Badley,  L.R.4£f. 

personal.    If  testator  devises  a  paroel  106;  3  Ch.  672  (a  legacy  thus  charged  is 

of  land  to  A,  and  then  directs  that  an  interest  in  land);  In  re  Hill's  Trasts, 

A  shall  pay  a  certain  debt  due  to  B»  L.  R.  16  Ch.  Div.  173  (same);  Mannox 

«r  a  certain  legacy  given  to  B,   or  v.  Greener,  L.  Bb  14  Eq.  466;  Taylor 

Bses  language  of  like  import,  the  land  v.  Taylor,  L*  B.  17  Bq.  324  (on  rents 

devised  to  A  is  not  only  charged  with  and  profits,  not  on  the  eorpui);  [Irwin 

the  payment,  bnt  the  devisee  himself,  v.    WoUpert,    128   III.    627  (same);] 

hw  aooq^tinff  the  gift,  becomes  person-  Birch  v.  Sherratt,  L.  Bb   2  Ch.  644; 

aUy  liable  uierefor  to  the  creditor,  or  Kermode  v.  Maodonald,  L.  R.  3  Cb. 

legatee,  B:  Brown  v.  Knapp,  79  N.  Y.  684;  Metcalfe  v.  Hutchinson,  L.  B.  1 

IK,  143;  Dodge  v.  Manmng,  1  N.  Y.  Cb.  Div.   591   (charge  on  rents  and 

2M;  Reynolds  v.  Reynolds,  16  N.  Y.  profits  is  prima /aeU  a  charge  on  the 

257;  Gridley  v.  Gridley,   24  N.   Y.  corpus);  a  testatrix  devised  to  each 

130;    McLachlan    v.    McLachlan,    9  of  her  three  daughters  one  third  of 

Paige^  634;  Harris  ▼.   Fly,  7  Paige,  her  estate^  ''provided  there  shall  be 

421;  Mensch  v.  Mensch,  2  Lans.  236;  set  apart  from  her  ahare  "  a  certain 

Wood  V.  Wood,  26  Barb.  356;  01m-  legacy  to  each  of  her  children  payable 

■tead  V.  Bmi^,  27  Conn.  630;  [Couch  when  such  children  reached  the  age 

?.  £astham,    29    W.    Va.   784.]      It  of  twenty-one;  held,  that  these  legacies 

ihonld  be  observed,  however,  in  this  to   the   grandchildren  were  charged 

eonnection,  that  the  courts  of  several  respectively  on  each  parent'a  share: 

states  mrUfoUy  require  every  charge  Frampton  v.  Blnme^  129  Mass.  152; 

spon  land  devised  to  be  express,  and  a  farm  being   devised    to    testator's 

bold  that  a  direction  to  a  devisee.  A,  son   "  upon  condition  that    he  shall 

that  he  shall  pay  a  certain  legacy  or  keep,  provide  for,  and  eupport  **  the 

debt  does  not^   without  further  Ian*  testator's  widow,  the  land  is  thereby 

^age  of  the  testator  showing  such  an  charged  in  hands  of  the  devisee  and 

intention,  oreate  a  charge  on  the  land  of  his  grantee:  Gardenville  etc  Ass'n 

derUed  to  A:  See  Cable's  Appeal,  91  v.  Walker,  62  Md.  452;  Donnelly  v. 

Pa  St   327;   Owens  v.  Claytor,   66  Edelen,   40  Md.    117;    [devise    upon 

Md.  129;  [Penny's  Appeal,  109  Fa.  St.  condition  that  the  devisee  pay  an  an- ) 

323u    In  Virginia,  the  realty  must  be  nuity  to  a  certain  church  creates  a 

expressly  charged:  Allen  v.  Fatten,  charge    upon    the    land:    Merritt   v. 

83  Va.  265.]    On  the  other  hand,  a  Bucknam,  78  Me.  604;]  lands  devised 

mere  charge  on  the  land  devised,  or  subject  to  testator's  debts,  his  widow's 

deriae  of  the  land  merely  subject  to  or  allowance,  and  the  rebuilding  of  cer- 

fibtfi^  with  a  debt  or  legacy,  does  tain  houses  on  vacant  lots,  creates  a 

not  oreate  a  personal  liability  upon  charge:  Cam  there  v.  MoNeill,  97  DL 

tbs  deviioQ^  — that  ia,  a  liability  be-  256;  a  bequest  of  the  use  of  a  oertain 
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§  1247.  The  Same.  Implied  Oharge.— The  intention 
of  a  testator  to  charge  debts  and  legacies  upon  the  real 
estate  devised  may  also  be  implied  from  the  general  dis- 
positions of  the  will, — from  the  mode  in  which  the  real 
and  the  personal  property  are  donated.  The  English  and 
the  American  decisions  all  recognize  this  fact,  but  they 
are  not  all  agreed  upon  the  effects  produced  by  particular 
dispositions.  In  England,  a  number  of  general  rules  on 
this  subject  have  been  definitely  settled  as  a  part  of  the 
law  concerning  property.*    These  rules  are  based  upon 

room  in  a  honae  devised  to  another  Graves,  S  Sim.  43,  65;  Cook  y.  Daw- 

ereatos  a  charge  on  the  deviae:  Ogle  son,  29  Beav.  123;  Harris  v.  Watkina, 

V.  Tayloe,  49  Md.   158;  a  devise  of  £ay,  438,  447;  Harding  v.  Grady,   1 

land,   and    then  a  direction    to  the  Dru.  &  War.  430;  Roualda  v.  Feltham, 

davisee  to    pay  a  certain  legacy  be-  Turn,  ft  R.  418;  Donee  v.  Lady  Tor- 

queatbed  to  another,  creates  a  charge  rington,  2  Mylne  ft  K.  600;  Taylor  ▼. 

on  the  land  so  devised:  Ogle  v.  Tay-  Taylor,  6  Sim.  246;  Jones  v.  Williams, 

loe,  supra;  Homing  v.  Wiederspalen,  1  Coll.  C.  C   156;  Coxe  v.  Basset^  3 

28  N.  J.  Eq.  387;  Merrill  v.  Bickford,  Ves.  155. 

65  Me.  118;  Wilson  v.  Piper,  77  Ind.  2.  The  same  result  follows  when 
437;  Markillie  v.  Ragland,  77  111.  98;  executors  are  directed  to  pay  the  debts 
[Yearly  v.  Louff,  40  Ohio  St.  27;  or  legacies,  and  real  estate  is  devised  to 
Dudgeon  v.  Dudgeon,  87  Mo.  218;]  them,  either  personally  or  as  executors; 
per  contra^  such  a  direction  does  not  in  either  case  the  land  so  devised  is 
constitute  a  charge:  Kirkpatrick  v.  charged:  Henvell  v.  Whitaker,  SRuaa. 
Chesnut,  5  S.  C.  216;  Cable  s  Appeal,  343;  Cross  v.  Kennington,  9  Beav.  150; 
91  Pa.  St.  327;  Owens  v.  Claytor,  56  Gallimore  v.  Gill,  2  Smale  ft  G.  158; 
Md.  129.  See  also  Talbot  v.  Roun-  8  De  Gex,  M.  ft  G.  567;  Preston  v. 
tree,  3  111.  App.  275;  Bayless  v.  Bay-  Preston,  2  Jur.,  N.  S.,  1040;  Dormay 
less,  6  Baxt.  324;  Hoyt  v.  Hoyt,  85  v.  Borradaile,  10  Beav.  263;  Hartland 
N.  Y.  142;  Dill  v.  Wisner,  23  Hnn,  v.  Murrell,  27  Beav.  204;  In  re  Tan- 
123;  Perkins  v.  Emory,  55  Md.  27;  qiieray-Willaume,  L.  R.  20  Ch.  Div. 
Siron  v.  Ruleman*s  ExV,  32  Gratt.  465;  In  re  Bailey,  L.  R.  12  Ch.  Div. 
215;  Harkins  v.  Hughes,  60  Ala.  316;  268;  Parker  v.  Fearnley,  2  Sim.  ft  St. 
Burch  V.  Burch,  52  Ind.  136;  [Canal  592,  contra^  is  overruled.  But  a  de- 
Bank  V.  Hudson,  111  U.  S.  66.]  vise  to  only  one  of  two  or  more  execn- 
^  The  following  is  a  brief  summary  tors  does  not  operate  to  charge  his  es- 
of  the  most  important  of  these  rules,  tate:  Warren  v.  Davies,  2  Mylne  ft  K. 
In  general,  the  same  rules  apply  alike  49;  unless  the  devise  to  him  is  ex- 
to  charges  of  debts  and  of  legacies:  pressly  extljed  to  the  debts:  Dowling 
Wheeler  v.  Howell,  3  Kay  ft  J.  198.  y.  Hudson,  17  Beav.  248. 

I.  Where  a  testator  directs,  in  3.  But  where  executors  are  simply 
terms  however  general,  that  his  debts  directed  to  pay  debts  or  legacies,  and 
or  legacies  shau  be  paid,  not  saying  no  real  estate  is  devised  to  them<,  the 
by  Us  executors^  and  afterwards  devises  lands  devised  to  others  are  not  charged, 
'  his  real  estate,  the  devisees  take  the  since  it  is  always  the  duty  of  the  ex- 
land  devised  charged  with  the  pay-  ecutors  to  pay  debts  and  legacies  out 
ment;  and  it  is  not  necessary  that  the  of  the  personalty:  Powell  v.  Robina,  7 
direction  to  pay  should  be  accompanied  Vea  209;  Willan  v.  Lancaster,  3  Rusa. 
with    such  words    as   "in  the    first  108. 

place,"  **  imprimis,**  and  the  like,  al-  4.  Where  legacies  are  given  gener- 
though  in  some  of  the  early  cases  they  ally,  and  this  is  followed  by  a  re- 
were  treated  as  important:  Shallcross  siduary  devise  of  the  rest  or  residue 
T.   Finden,   8   Yes.   738;   Graves   v.  of  the  real  and  personal  property  aa 
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three  main  considerations  or  motives  of  interpretation: 
1.  That  a  gift  of  personal  property,  in  terms,  afUr  the  pay- 
ment of  debts  or  legacies  indicates  that  the  debts  or  lega- 
cies are  to  be  paid  out  of  the  real  as  well  as  the  personal 
estate;  2.  That  a  direction  in  any  form  U>  a  devisee  to  pay 
debts  or  legacies  indicates  an  intention  that  the  payment 
must  or  may  be  made  out  of  the  real  estate  devised  to  him; 
and  3.  That  a  gift  of  legacies  or  a  direction  to  pay  debts, 
followed  by  a  gift  of  the  residxie  of  the  real  and  personal 
estate,  indicates  an  intention  that  the  former  are  to  be 
paid  out  of  the  testator's  real  as  well  as  his  personal  estate, 
rince  otherwise  there  could  not  he  any  residue  of  the  real  es* 
iak.  These  general  canons  of  interpretation,  and  the 
several  rules  based  upon  them,  as  formulated  in  the  foot- 
note, have  not  been  fully  adopted  and  acted  upon  by  the 
courts  of  the  American  states.'  The  doctrine  that  a  de- 
one  man,  the  legacies  are  charged  personal  property:  Withers  y.  Ken« 
upon  this  residue  of  the  real  as  well  nedy,  2  Mylne  k  K.  607;  Soames  t. 
« the  personal  estate:  Cole  ▼.  Turner,  Robinson,  1  Mylne  ft  K.  5<)0;  Shakels 
4  Ron.  376;  Greville  t.  Browne,  7  H.  ▼.  Richardson,  2  Coll.  C.  C.  31;  and 
L  Obi.  689;  Wheeler  t.  Howell,  3  see  Jones  t.  Price,  11  Sim.  567;  Bright 
Ksy  h  J.  198;  Gyett  t.  Williams,  2  y.  Larcher,  3  De  Gex  k  J.  148;  and  see 
Johns,  k  H.  429;  In  reBellis's  Trusts,  2  Lead.  Cas.  Eq.,  4th  Am.  ed.,  369- 
L  B.  6  Ch.  Div.  504;  Bray  ▼.  Stevens,  372,  note  to  Silk  ▼.  Prime. 
L.  B.  12  Ch.  Div.  162;  In  re  Brooke,  ^  The  yery  recent  ease  of  Hoyt  y. 
L.  B.  8  Ch.  Diy.  630.  Such  a  general  Hoyt,  85  N.  Y.  142,  146,  149,  dis- 
charge,  howeyer,  of  legacies  on  the  closes  so  clearly  the  condition  of  the 
residue  of  real  and  personal  prop-  American  law,  and  indicates  so  plainly 
erty  doei  not  charge  property  which  the  points  of  difference  between  it  and 
is  jpttjiScaSy  deyisod  or  oe^eathed:  the  ISnglish  rules,  that  I  shall  quote 
GasUe  y.  Gillett,  L.  R.  16  Eq.  530;  some  passages  from  the  opinion  of 
Spong  y.  Spong,  3  Bligh,  N.  d.,  84;  Folger,  C.  J.  He  says  (p.  146): 
Ci>iiRm  y.  Conron,  7  H.  L.  Cas.  168;  '*  There  is  no  express  direction  in 
bat  it  is  otherwise  when  both  debU  and  this  will  that  these  legacies  shall  be 
legaeki  are  thus  charged:  Maskell  y.  charged  upon  the  real  estate.  Yet 
Farrington,  8  Jur.,  N.  S.,  1198;  3  De  legacies  may  be  charged  upon  real 
Gex,  J.  A  S.  338.  estate  without  express  direction  in  the 

6.  Where  legacies  are  generally  will,  if  the  intention  of  the  testator 
giyen,  and  this  u  followed  by  a  direc-  so  to  do  can  be  fairly  gathered  from 
tiaa  to  eonyert  the  real  estate,  and  all  the  proyisions  of  the  will;  and  ex- 
tbat  its  proceeds  shall  be  deemed  a  traneous  circumstances  may  be  con- 
pirt  of  the  residuary  personal  estate,  sidered  in  aid  of  the  terms  of  the 
the  legacies  are  thereby  charged  on  will.  The  will,  in  this  case,  is  lean  of 
the  entire  fund,  notwithstanding  the  the  clauses  and  expressions  that  haye 
nsidae  maybe  specific^y  bequeathed:  been  mainly  rested  upon  in  the  earlier 
Keld  y.  Peckett,  29  Beay.  568.  adjudications  of  this  state  as  showing 

6.  A  deyise  of  real  estate,  followed  that  intention.  It  does  not  direct  the 
by  a  bequest  of  personal  estate  q/isr  legacies  to  'be  first  paid,'  and  then 
poyuKstf  qf  dthUt  operates  to  charge  deyise  the  real  estate;  it  does  not  de. 
the  debts  on  the  real  as  well  as  the    vise  the  real  estate,  nor  the  remain. 
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vise  to  the  executors  or  to  third  persons,  accompanied  by 
a  direction  to  pay  debts  or  legacies,  and  that  a  devise,  sub- 

der  of  the  real  and  personal  estat^  states;  bat  still,  for  a  perfectly  aoca- 
*  after  the  payment  of  the  legacies  ;  rate  notion,  the  decisions  of  each  state 
it  does  not  devise  the  real  estate  to  a  mnst  be  separately  examined, 
person  in  his  own  right,  or  as  execn-  1.  The  English  mles,  that  a  devise, 
t<»',  and  expressly  direct  him  to  pay  either  to  the  execators  or  to  third 
the  legacies;  it  does  not  make  a  re-  persons,  accompanied  by  a  directioii 
sidnary  devise  of  '  all  not  herein  oth*  to  pay  debts  or  legacies,  creates   a 
erwiae   disposed   oL'    These   several  charge  npon  the  lands  devised,  and 
forms  of  expressions  have  been  held  that  a  devise  "after   payment    of  * 
to  indicate  an  intention  in  the  testa-  debts  or  legacies,  or  with  Uie  debts  or 
tor  to  charge  the  payment  of  the  lega-  legacies  "to  be  first  paid,**  and  tho 
cies   npon   the   reid  estate  devised,  like,  also  creates  a  charge,  have  been 
None  of  them  are  here."    The  same  generally  adopted  by  Uie  courts  of 
Jndge  further  said  (p.  149):  "It  is  a  this  country.     Many  cases  illustrating 
role  in  England  that  if  legacies  are  these  conclusions  have  already  been 
given  ffenerally,  and  the  residue  of  cited  in  the  foregoing   notes  under 
the  reu  and  personal  estate  is  after-  §  1247.    See  also  Uhapin  v.  Waters, 
wards  given  in  one  mass,  the  legacies  116  Mass.  140;  Lapham  t.  Clapp^  10 
are  a  charse  on  the  residuary  real  as  R.   I.    643;   Hoyt   v.    Hoyt,    simra; 
well  as  tae   personsl   estate   [citing  Guelich  v.  Clark,  3  Thomp.  &  CX  315; 
English  cases  quoted  in  the  last  note].  Gorwine  v.  Corwine,  24  N.  J.  Eq.  579; 
Such  is  tiie  rule  in  some  of  the  states  23  N.  J.  Eq.  368;  Bynum  v.  Hill,  71 
of   the    Union,   and    in    the  United  N.  0.  319;  Finch  v.  Hull,  24  Hua, 
States  supreme  court  [citing  several  226;   Stoddard  v.  Johnson,  13  Hun, 
cases   quoted   subsequently   in    this  606;  Smith  v.  Fellows,  131  Mass.  20 
note].     We  were  urged  to  adopt  this  (after    payment    of    legacies,    etc); 
rule  in  deciding  Bevan  ▼.  Cooper,  72  O'Donnell  v.  Barbey,  129  Mass.  453 
N.  T.  317;  but  while  we  did  not  un-  (same);  [Pond  v.  Allen,  15  R.  I.  171;] 
dertake  to  question  the  soundness  of  Hill  v.  Jones,  65  Ala.  214;  Ogle  ▼. 
the  reasoninff  in  the  decisions  there  Tayloe,  49  Md.  158  (devisee  directed 
cited,  we  had  in  mind  the  remarks  of  to  pay  a  legacy);  Turner  v.  Turner,  57 
the  chancellor  in  Lupton  v.  Lupton,  2  Miss.  775  (same);  Merrill  v.  Bickford, 
Johns.  Ch.  614,  623,  and  of  Potter,  J.,  65  Me.  118  (same);  Tuohy  v.  Martin,  2 
in  Myers  v.  Eddy,  47  Barb.  263;  and  ^cAr.  572  (after  payment,  eta);  but 
as  we  could  dispose  of  the  case  then  per  eontrOf  in  Alabama,  a  devise  after 
without  adopting  or  rejecting  the  rule,  payment  of  debts  does  not  create  a 
we  did  neither.     Nor  is  it  needed  in  charge:   Starke   v.   Wilson,   65   Ala. 
the  ease  at  hand  that  we  adopt  the  576.     [See  also  Cram  v.  Cram,  63  K. 
close  rule  above  given,  or  question  the  H.  35  (devise  to  executor);   Thayer 
correctness  of  Lupton  v.  Lupton  and  v.  Finnegan,  134  Mass.  62;  45  Am. 
Myers  v.  E^dy.     As  we  understand  Rep.  285  (same).] 
them,  they  assert  that,  unaided  and  2.  Gift  of  the  residue  of  real  and 
alone,  the  words  which  make  up  the  personal    estate.     The    English    doc- 
usual  residuary  clause  of  a  will  are  trine  as  to  the  effect  of  a  gift  of  the 
not  enough  to  evince  an  intention  in  residue  of  real  and  personal  property 
the  testator  to  charge  a  general  legacy  in  one  mass,  after  general  legacies,  is 
upon  real  estate."    I  would  remark  the  one  which  the  American  conrts 
that,  so  far  as  I  am  aware,  no  case  have  been  most  reluctant  to  adopt, 
holds  that  the  words  of  a  residuary  and  in  respect  of  which  there  is  the 
clause,    unaided    and  alone,   can,  of  greatest  diversity  of  opinion  among 
themselves,  produoe  such  an  effect,  their    decisions.     In  iveto    York  the 
The  rule,  as  settled  by  English  decis-  court  of  last  resort  has  neither  ac> 
ions,  is  certainly  very  different.  oepted  nor  rejected  the  English  rule. 
The  following  collection  of  Ameri-  while  the  decisions  of  lower  courts  — 
ean  cases,  mostly  recent,  will  furnish  the  supreme  court  and  the  court  of 
a  general  view  of  the  condition  of  the  chancery  —  are    directly   conflicting, 
law  on  this  subject  in  the  various  The   doctrine    thus   far    settied   by 
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stantially,  in  terms,  **  after  payment  of  debts  or  legacies/' 

indicate  an  intention  of  the  testator  to  charge  the  lands 

weight  of  aatharity  in  New  Twk  is  as  McCorn  ▼.  McCorn,  100  N.  Y.  611;] 

fnUows:  Wbeo  legaeiee  are  giveo  gen-  but  in  the  following  eases  the  supreme 

erally,  and  the  reudne  of  the  real  and  court  seems  rather  to  hare  followed 

persooal  estate  is  afterwards  devised  the  English  rule  without  limitation: 

m  one  mass,  and  it  appean  from  othtr  Forster  ▼.  CiTill,  20  Hun,  282;  Hall 

pndtioHM  on  the  face  of  the  ydll  that  v.  Thompson,  23  Hun,  334;  Raffan  y. 

tiie  testator  must  have  oontemplated*  Allen,  7  Hun,  SSH;  Buckley  ▼.  Buck* 

from  Uie  known  condition  of  his  prop  ley,  11  Barb.  43,  77.    The  oonclnaions 

erty,  tiiat  the  personal  estate  would  maintained   as   above    by    the   New 

not  be  sufficient  to  pty  his  lef^ee^  York  court  of  appeals  have  been  sab- 

and  that   they    could   not  be   paid  stantially   adopted    in    Connecticuts 

without  resorting  to  the  real  estate  Canfield  ▼.  Bostwick,  21  Conn.  660; 

Mnbraced  within  the  terms  of  the  re*  Oridley  t.  Andrews,  8  Conn.  1 ;  [see 

iidnaiy  clause,  then  an  intention  on  also  White  y.  Kaufmann,  66  Md.  89.] 

his  part  will  be  implied  that  the  lega-  In  New  Jersey,  a  series  of  cases  finds 

das  shall  be  payable  out  of  such  real  the  intent  to  charge  legacies  upon  the 

estate  as  well  as  out  of  the  personalty;  real  estate  gnyen  with  the  personal  in 

er  in  other  words,  the  residue  of  the  one   mass   by   the  residuary   clause 

real  estate  inll  be  charged  with  their  from  facts  and  circumstances  outside 

payment    In  Hoyt  y.  Hoyt,   above  of  the  provisions  of  tiie  will,  from  the 

^oted,  Folger,  C.  J.,  said  (p.  147);  fact  that  the  legacies  are  given  to 

I' It  is  assumed  that  no  man,  m  mak*  children,  that  the  personal  property 

ing  a  final  disposition  of  his  estate,  is  actually  insufficient,  and  the  like: 

wOl  make  a  legacy,   save  with  the  Van  Winkle  v.  Van  Houten,  8  N.  J. 

honest,  sober-minded  intention  that  it  Eq.  172,  187;  Leigh  v.   Savidge,    14 

ihall   be    paid.     Henoe    when,   from  N.  J.  Eq.  124;  Dey  v.  Dey's  Adm'r,  19 

the  provisions  of  a  will  prior  to  the  N.  J.  £q.  137;  Corwine  v.  Corwine's 

gift  of  legacies,  it  is  seen  that  the  tea-  Ex'rs,  23  N.  J.  Eq.  368;  Massaker  y. 

tator  must  have  known  that  he  had  Massaker,  13  N.J.  Eq.  264.   But  in  the 

ilready  so  far  disposed  of  his  personal  later  case  of  Corwine  v.  Corwine,  24 

eitste  as  that  there  would  not   be  N.  J.  Eq.  679,  the  English  rule  seems 

UMnigh  left  to  pay  the  legacies,  it  is  rather    to    have    been   followed.    In 

resMoed  that  the  bare  fact  of  giving  a  Johnson  v.  Poulson,  32  N.  J.  Eq.  390^ 

legscy  indicates  an  intention  that  it  the  testator  gave  legacies  to  his  three 

inaU  be  met  from  real  estate.     So  it  daughters,   and   then  devised  to  his 

wu reasoned  in  Groddard  v.  Pomeroy.  sons  ''all  the  rest  and  residue  of  my 

GoQits  have  been  urged  to  go  a  step  property,  .  .  •   •  subject,   neverthe- 

farther,  and  say,  when  the  facts  of  the  less,  to  certain  payments  to  be  made 

Mtate,  aliunde  the  will,  show  that  the  by  them  hereina/ler  mentioTied,''  and 

testator  must  have  known  that  if  a  finally  gave  an  annuity  and  another 

l^acy  was  to  be  paid  only  from  per-  legacy.     Held,  that  these  latter  dispo- 

■cnal  estate  it  would  be  a  barren  gift,  sitions  showed  an  intent  that  the  first 

he  must  have  intended  to  subject  the  legacies  to  the  three  daughters  were 

Rsl  estate  to  a  liability  for  it.     We  not  to  be  charged  upon  the  residue* 
vers  so  urged  in  Bevan  v.   Cooper,        In  the  United  States  supreme  court 

hut  coald  not  yield  to  it":  Bevan  v.  and  in  several  of  the  states,  the  Eng- 

Cooper,   72  N.  Y.  317;  Le  Fevre  v.  lish  rule  as  to  legacies  being  charged 

Toole,  84  N.  Y.  95;    Kalbfleisch  y.  on  the  residuary  real  estate  is  adopted 

Kalbfleisch,  67  N.  Y.  354;  Taylor  v.  without  modificattou:  Lewis  v.  Dar* 

Dodd,  58  N.  Y.  335;  Reynolds  v.  Bey*  ling,  16  How.  1;  Hays  v.  Jackson,  6 

Bolds,  16  N.  Y.  257;  Lupton  v.  Lupton.  Mass.  149;  Adams  v.  Brackett,  6  Met, 

2  Johns.  Ch.  614;  Myers  v.  Eddy,  47  280,  282;  Wilcox  v.  Wilcox,  13  Allen, 

Baih.  263;   Shultera  v.  Johnson,   38  252;  Smith  v.  Fellows,  131  Mass.  20; 

BarK  80;   Goddard  y.   Poroerol^  86  Gallagher's  Appeal,   48  Pa.  St   121; 

Bsrb.  546,  566;  Finch  t.  Hull,  24  Hun,  Becker  v.  Kehr,  49  Pa.  St  223;  Mc« 

B8;  Stoddard  v.  Johnson,   13  Hun,  Glanghlin  v.  McGlaughlin,  24  Pa.  St 

606;  [Scott  V.  Stebbins,  91  N.  Y.  605;  20;  Davis's  Appeal,  83  Pa.  St  348; 
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80  devised  has  been  generally  adopted  and  acted  upon  in. 
this  country,  although  not  without  modification  and  even 
exception  in  a  few  of  the  states.  Our  courts  have  8hoi?m 
a  much  greater  reluctance  to  adopt  the  English  doctrine 
concerning  the  effect  of  a  gift  of  the  residue  of  the  real 
and  personal  property  in  one  mass,  made  after  a  bequest 
of  general  legacies.  By  the  United  States  courts,  and  by 
the  courts  of  several  states,  the  doctrine  has  been  fully 
accepted.  In  certain  states  it  has  been  directly  rejected; 
while  in  still  another  group  a  modification  of  it  has  been 

Wertz*8  Appeal,  69  Pa.  St.  173;  Bris-  by  implication  not  recognised  in  'Vlr- 
ben's  Appeal,  70  Pa.  St.  405;  Robin-  ^nia:  Allen  ▼.  Patton,  S3  Va.  255.] 
■on  T.  Mclver,  63  N.   0.   645,  649;  fiven  a  devise  or  bequest  "after  pay* 
Hart  ▼.  WiUiama,  77  N.  G.  426;  Moore  ment  of  debts "  does  not  charge  the 
T.  Beckwith's  £z*r,  14  Ohio  St.  129,  debts:  Starke  t.  Wilson,  65  Ala.  576. 
135;    Clyde  v.   Simpson,   4  Ohio  St.  A  will,  "after  all  my  debts  are  paid,** 
445,  459;  Knotts  v.  Bailey,  54  Miss,  gave  the  widow  her  support  from  the 
235;  28  Am.   Rep.   348;  Lapham  v.  home  farm,   then  seventl   pecnniaiy 
Clapp,  10  R.  L  543;  Derby  v.  Derby,  legacies,  then  a  specific  tract  of  land 
4  R.  X  414,  431;  Gorwine  v.  Corwine,  to  one  son,  A.,  then  to  another  son,  F.» 
24  K.  J.  £q.   579;  and  see  Hall  ▼.  "all  the  residue  of  my  lands  in  T.  nnd 
Thompson,   23  Hun,  334;  Forster  y.  U.  counties,*'  and  finally  diWded  the 
Givill,  20  Hun,  282;  Ragan  t.  Allen,  residue  of  the  personal  estate  among 
7  Hun,  537;  Buckley  v.  Buckley,  11  all  the  children,  and  appointed  F.  ox- 
Barb.  43,  77.     rSee  also  Cook  ▼.  Petty,  ecntor;  held,  that  the  legacies  were  not 
108  Pa.  St.  138;  Thomas  v.  Rector,  23  charged  on  any  of  the  lands  devised* 
W.  Va.  26;  Heatherington  ▼.  Lewen-  and  that  the  appointment  of  F.  as  ex- 
berg,  61  Miss.  872;  I^fferty  t.  Peo-  ecntor  did  not  operate  to  charge  the 
ple*s    Savings  Bank,     76    Mich.    35;  lands  devised  to  him:  Read  v.  Gather's 
Hutchinson  v.  Gilbert,  86  Tenn.  464;  AdmVs,    18  W.   Va.   263    (this  case 
Atmore  v.  Walker,  46  Fed.  Rep.  429;  seenis   to  conflict  with  the   general 
Jandon  v.  Dncker,  27  S.  C.  295.]  course  of  authorities).    Ko  charge  of 
In  the  following  cases  no  charge,  it  the  leeacy  results  from  a  simple  devise 
was  held,  is  created:  A  will  contained  of  real  estate  after  the  gift  of  a  general 
a  general  direction  for  paying  debts;  legacy,  without  other  language  Indi- 
an equal  share  of  the  whole  estate  eating  such  an  intent:  Chase  v.  Davis, 
was  given  to  each  child;  and  a  codi-  65  Me.  102.     A  will  directed  that  the 
oil  gave  pecuniary  legacies,  directing  debts  should  be  paid  by  the  ezecutoray 
them  to  DC  paid  without  delay:  the  and  then  cave  to  testator's  two  sons 
land  held  not  charged  with  the  lega-  all  the  rei3  estate  in  equal  moieties, 
cies:  Power  v.  Davis,  3  McAr.    153.  "and  also  my  personal  estate,  after 
In  Alabama  a  power  to  sell  lands  for  paying  the  legacies  hereinafter  men* 
payment  of  debts  contained  in  the  tioned,"  and  finally  gave  certain  lega- 
will  does  not  create  a  charge  on  the  cies;  these  legacies  were  not  charged 
lands;  the  court  leans  strongly  against  upon  the  real  estate:  Gilder  v.  Gilder, 
an  interpretation  which  would  create  1  DeL  Gh.  331. 

a  charge  of  either  debts  or  legacies;  The  rule  is  settled  that  if  a  charge 

the  general  rules  of  oharsea  by  impli-  on  lands  depends  upon  some  contin- 

cation  do  not  seem  to  ue  followed:  gency  which  fails,  the  charge  thereby 

Steele  v.  Steele's  Adm*r,  64  Ala.  438;  sinks  for  the  benefit  of  whoever  may 

38  Am.  Rep.  15;  Taylor  v.  Harwell,  be  entitled  to  the  principal  estate; 

65  Ala.  1.     rSee  also  Lewis  v.  Ford,  that  is,  such  person  takes  the  estate 

67  Ala.  143;  Kewsom  v.  Thornton,  82  free  from  the  charge:  Whitehead  t* 

Ala.  402;  60  Am.  Rep.  743.     Charge  Thompson,  79  N.  C.  450. 
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suggested,  according  to  which  the  question  in  each  par- 
ticular case  depends  upon  the  testator's  whole  property, 
as  indicated  by  other  clauses  of  his  will,  or  as  actually 
shown  by  extrinsic  evidence  of  circumstances  outside  of 
the  will. 

§  1248.  Observations  upon  the  American  Rules.—  In 
concluding  the  foregoing  survey  of  this  important  subject, 
I  would  venture  to  express  the  conviction  that  the  un- 
willingness  of  American  judges  to  accept  and  apply  these 
English  doctrines  seems  to  be  remarkable  and  even  inex- 
plicable. The  rules  as  established  by  the  English  equity, 
when  carried  out  to  their  fullest  extent,  completely  accord 
with  the  fundamental  conceptions  of  our  American  juris- 
prudence concerning  real  property,  with  all  the  tendencies 
of  our  modern  state  legislation,  and  with  the  sentiments 
of  our  people  in  regard  to  landed  ownership.  The  ten- 
dency of  our  legislation,  the  fundamental  principles  of 
oar  jurisprudence,  and  the  sentiments  of  our  landed  pro- 
prietorship, all  agree  in  breaking  down  the  superiority 
of  real  over  personal  property,  and  in  establishing  the 
ownership  of  both  upon  a  perfect  equality.  That  English 
courts  should  formulate  rules  in  such  direct  opposition  to 
the  feudal  dogmas,  and  to  the  supremacy  of  land  owner- 
ship, is  perhaps  remarkable;  but  it  is  certainly  more 
strange  that  any  American  courts  should  refuse  to  adopt 
these  rules  which  so  fully  express  the  conceptions  and 
tendencies  of  our  national  civilization. 
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SECTION  V. 

THB  ORAKTOR'S  UEN  ON  COKVEYAKCB. 

AKALTSU. 

0  1249-1264.  The  ordioary  graator*!  lien  for  unpaid  pnrohaae  price. 

i  1249.  General  doctrine;  in  what  etatea  adopted  or  rejected;  states 
olasaified  in  foot-notes. 

i  1260.  Origin  and  rationaie;  Ahrend  t.  Odiome,  disenased. 

i  1261.  Beqnisites,  extent,  and  effects  of  this  lien;  great  nncertaiBtj 
and  conflict  in  the  results  of  judicial  opinion. 

1 1262.  Ho«r  discharged  or  waived;  effect  of  taking  other  secnrity,  eto. 

i  1253L  Against  whom  the  lien  avails. 

f  1264.  In  favor  of  whom  the  lien  avails;  whether  or  not  aaalgrtahle. 

0  1266-1269.  Grantor's  lien  by  reservation. 

1 1266.  General  description. 

1 1266.  What  creates  a  lien  by  reservation* 

1 1267.  Essential  natore  of  the  lien. 
1 1258.  Its  operation  and  effect. 

i  1269.    The  grantor's  dealing  with  this  lien;  waiver;  asngnmenl 

§  1249.  General  Doctrine— In  What  States  Adopted  or 
Rejected. —  Although  the  grantor's  and  the  vendor's  lien 
are  ordinarily  treated  of  together  by  one  and  the  same 
description  and  discussion,  yet  they  are  essentially  differ- 
ent, producing  different  consequences,  and  governed  in 
many  important  and  practical  respects  by  different  rules. 
By  presenting  them  separately,  more  accuracy  and  cer- 
tainty will  result,  and  much  unnecessary  confusion  will, 
I  think,  be  avoided.^  It  is  a  firmly  established  doctrine 
of  the  English  equity,  that  the  grantor  of  land,  who  has 
sold  and  conveyed  and  delivered  possession  to  the  grantee, 

>  The  gratUor'i  lien  is  purely  eqni«  the  vendor,  and  the  vendee's  estate  is 

table,    exists   only  in  the   equitable  only  equitable.   Here  is,  at  the  outset, 

jurisprudence,  and  is  exclusively  of  a  fundamental  difference  between  the 

equitable  cognizance,  the  entire  legal  position  of  the  grantor  and  that  of  the 

estate  with  the  possession  being  vest-  vendor.    This  distinction  runs  through 

ed  in  the  grantee.    The  vendor's  lien,  all  the  relations  between  these  parties 

on  the  other  hand,  is  accompanied  by  and  third  persons  acquiring  interest 

the  legal  title  and  estate.    Although  in  or  claims  on  the  land.    The  method 

in  equity  the  vendee   acquires    the  of  regarding  the  two  liens  as  one  and 

equitable   estate,  and  the  vendor  is  the  same  has  produced  much  nnneoea* 

said  to  have  a  lien  thereon,  still  the  sar]^  confusion  and  apparent  conflict  of 

legal  estate  and  title  are  remaining  in  decision* 


1917         THE  qrantob's  usn  on  conybyancb.     §  1249 

MB  well  as  the  yendor  in  a  contract  for  the  sale  and  pur- 
chase of  land  who  has  delivered  possession  to  his  vendee, 
retains  an  equitable  lien  upon  the  land  for  the  unpaid 
purchase-money^  although  he  has  taken  no  distinct  agree* 
ment  or  separate  security  for  it,  and  even  though  the  deed 
recites  that  the  consideration  has  been  fully  paid/  The 
grantor's  lien  exists  in  the  following  states  and  territories: 
Alabama,  Arkansas,  California,  Colorado,  Dakota,  District 
of  Columbia,  Florida,  Illinois,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota,  Mississippi,  Missouri, 
New  Jersey,  New  York,  Ohio,  Oregon,  Tennessee,  Texas, 
Wisconsin.*    In  several  of  these  commonwealths  the  lien 

'  Maekreth    ▼•  Symmont,  15  Ves.  Barber,  61  Ala.  630;  Terry  t.  Keaton, 

SE9;  1  Lead.  Gae.  £q.,  4th  Am.  ed.,  58  Ala.  667;  Daeger  t.  Tayloe,  60  Ala. 

447;  Blackbam  r.  GregsoD,  1  Brown  604;  Bryant  ▼.  Stephens,  58  Ala.  636; 

Gh.  420;  Smith  ▼.  Hibbard,  2  Dick.  Moore  ▼.  Worthy.  66  Ala.  163;  Simp- 

730;  dttpinan  ▼.  Tanner,  1  Vem.  267;  son  ▼.  MoAlliater,  56  Ala.  228;  Bizzell 

Antan  t.  Haleey,  6  Vea.  475;  Smith  ▼.  Niz,  60  Ala.  281;  31  Am.  Rep.  38; 

T.  Bvaiia,  28  Bear.  59;  Rose  ▼.  Wat-  Bankhead   ▼.    Owen,    60    Ala.    457; 

•on,  10  H.  K  Caa.  672.  [See  also  Ket-  Thames  v.  Caldwell,  60  Ala.  644;  Py- 

tieweU  ▼.  WatMn,  21   Ch.  Div.  685;  lant  v.  Reeyes,  53  Ala.  132;  25  Am. 

GkUow  T.  GUlow,  42  Ch.  Div.  550.]  Rep.  605;  Barnett  v.  Riser's  Ex'rs,  63 

In  the  leading  case  of  Maekreth  v.  Ala. 347;  Thorman T.Stoddard, 63 Ala. 

Symmoiis,    trnpra.    Lord   Eldon  thns  336;  Chapman  ▼.  Lee,  64  Ala.  483;  Bar- 

■Utes  the  doctrine  in  his  own  pecnliar  gess  y.  Greene,64  Ala.  509;  Shorter  y. 

dialeet:  "The  settled  doctrine  is,  that  Frazer,  64  Ala.  74;  Carver  y.  Eads,  65 

where   the    vendor  oonveys,  without  Ala.  190;  Walker  y.  Carroll,  65  Ala. 

more,  though  the  consideration  is  upon  61.  [See  also  Ware  v.  Curry,  67  Ala. 

the  face  of  the  instrument  expressed  to  274;  Wilkinson  y.  May,  69  Ala.  33; 

bt  paid,  and  by  a  receipt  indorsed  upon  McCarty  y.  Williams;  69  Ala.   174; 

tile  back,  if  it  is  the  simple  ease  of  a  Hooper  t.  Armstrong,  69  Ala.  343; 

oonveyancek  tiie  money  or  part  of  it  Walker  y.  Strnye,  70  Ala.  167;  Tedder 

Bot  beinz  paid,  as  between  the  vendor  v.  Steele,  70  Ala.  347;  Donegan's  Adm'r 

tad  vendee  and  persona  claiming  as  v.  Hentz,  70  Ala.  437;  Prickett  v.  Si- 

volnnteers,  upon  the  doctrine  of  this  bert,  71  Ala.  194;  Stringfellow  v.  Ivie, 

eoDrt,  which,  when  it  is  settled,  has  73  Ala.  209;  Preston  v.  Ellington,  74 

tbadfeet  of  oontract^  though  perhaps  Ala.  133;  Williams  v.  McCarty,  74  Ala. 

no  aetoal  contract  has  taken  place,  a  295;  Dickerson  v.  Carroll,  76  Ala.  377; 

liok  shall  prevail;  in  the  one  case  for  McDonald  v.  Ely  ton  Land  Co.,  78  Ala. 

the  whole  eonsideration,  in  the  other  382;  Kelly   ▼.  Karsner,  81  Ala.  500; 

for  that  part  of  the  money  which  was  Betto  v.  Sykes,  82  Ala.  378;  Cramp- 

aotpaid."    As  to  the  vendor's  lien  on  ton  v.  Prince,  83  Ala.  246;  3  Am.  St 

ft  ale  of  chattels,  see  Coman  v.  Lakey,  Rep.  718;  Chapman  v.  Peebles,  84  Ala. 

80  N.  Y.  345,  350.  351.  283;   WoodaU  v.  Kelly,  85  Ala.  368; 

*Alabamiu'  Haley  v.  Bennett,  6  7  Am.  St.  Rep.  57;  Jackson  v.  Stan- 
Port  452;  Boper  v.  McCook,  7  Ala.  ley,  87  AU.  270;  Weaver  v.  Brown,  87 
118;  Bams  y.  Taylor,  23  Ala.  255;  Ala.  533;  Davis  v.  Smith,  88  Ala.  596; 
Bredfcid  y.  Harper,  25  Ala.  337;  Jones  v.  Lockard,  89  Ala.  575.1 
Qriffin  y.  Oamack,  36  Ala.  695;  76  Am.  Arkansas,'  English  v.  Russell, 
DeoL  344;  Deanie  v.  WiUiams,  40  Ala.  Hemp.  35;  Scott  v.  Orbison,  21  Ark. 
633;  Wood  v.  Snllens,  44  Ala.  686;  202;  ShaU  v.  Biscoe,  18  Ark.  142; 
QesdoaT.  BelL  50  Ala.  213:  FUnn  y.  HanisT.  Suk^  S»  Ark.  510.  517; 
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has  been  recognized  by  statute;  and  in  a  few  of  them,  it 
seemsi  under  a  somewhat  modified  form,  to  be  the  ordi* 

Refeld  t.  Ferroll,  27  Ark.  534;  Oamp^  267;  Beal  t.  Harrington,  116  HL  113; 

bell  ▼.  Rankin,  28  Ark.  401;  Turner  Strong  ▼.  Strong,  126  HI.  801;  O^nhn 

▼.  Homer,  29  Ark.  440;  Layender  t.  ▼•  Richardaon,  128  111.  178.] 

Abbott,  30  Ark.  172;  Neal  ▼.  Speigle,  Indiawi:    Lagow    v.     Badollet^     1 

33  Ark.  63;  MavesT.  Hendry,  33  Ark«  Blackf.  416;  12  Am.  Dec  258;  Eraaa 

240;  Swan  ▼.  Benson,   81   Ark.   728;  ▼.  Goodlet,    1   Blaokf.  246;    Deibler 

Blerins  ▼.  Rogers,  32  Ark.  258;  John-  ▼.  Barwiok,  4  Blackf.  839;  McGarty 

son  ▼.  Nnnnerly,  30  Ark.  153;  Linthi-  ▼.  Praett,  4Ind.  226;  Merrittv.Wells, 

oumT.  Tapscott,  28  Ark.  267;  Hoi-  18  Ind.   171;    Mattiz  ▼.  Weand,   19 

man  ▼.  Patterson's  Heirs,  29  Ark.  357;  Ind.  151;  Cox's  Adm'r  ▼.  Wood,  20 

Strond  ▼.  Paoe,  35  Ark.  100;  Yonng  Ind.  54;  Yaryaa  t.  Shriner,  26  Ind. 

▼.    Harris,   36  Ark.    162;    Harris  ▼.  364;    Anderson  ▼.   Donnell,  66   Ind. 

Hanie,  37  Ark.  348.   [See  also  Martin  150;  Haskell  ▼.  Scott,  56  Ind.    664; 

V.  O'Bannon,  35  Ark.  62;  Tounsy.  Har-  Fouch  ▼.  Wilson,  60  Ind.  64;  28  Am. 

ris,  36  Ark.  162;  Harris  ▼.  Hanie,  37  Rep.  651;  Nichols  ▼.  Glover,  41  Ind. 

Ark.  348;  Chapman  ▼.  Liggett,  41  Ark«  24;    Martin  v.   Cauble,   72  Ind.    67; 

292;  Waddell  ▼.  Carlock,  41  Ark.  523;  Higgins  ▼.  Kendall,  73  Ind.  522;  Rioh- 

Rodman  ▼.   Sanders,    44   Ark.   504;  arcu  ▼.  McPherson,  74  Ind.  158.  [See 

Springfield  eto.  R.  R.  Co.  ▼•  Stewurti  also  McClellan  v.  Coffin,  93  Ind.  456; 

51  Ark.  285.]  Barrett  ▼.  Lewis,  106  Ind.  120;  Otis  ▼. 

OaJtforfiia:   Civ.   Code,   seo.    8046;  Gregory,  111  Ind.  504;  YetterT.  Fitti, 

Tmebody  ▼.  Jacobson,  2  CaL  269;  Ca-  113  Ind.  34;  Strohm  ▼.  Good,  113  Ind. 

boon  ▼.  Robinson,  6  Cal.  226;  Walker  93;  Brower  ▼.  Witmeyer,  121  Ind.  88.] 

▼.  Sedgwick,   8  CaL   398;  Sparks  t,  Iowa:   Peirson  ▼.    David,   1   lowm, 

Hess,  15  CaL  186;  Williams  ▼.  Yonng,  23;   Grapengethar   t.     Fejervary,    9 

17  CaL  403;  Taylor  ▼.  McKinney,  20  Iowa,  163;  74  Am.  Deo.  836;  Hays  t. 

Cal.  618;   Banm  ▼.  Grigsby,  21  CaL  Horine,  12lowa,  61;  79  Am.  Dec  618; 

172;  81  Am.  Deo.  153;  Burt  ▼.  Wilson,  Rakestraw  ▼.  Hamilton,  14  Iowa,  147; 

28  CaL  632;  87  Am.  Deo.  142;  Gal-  Patterson  v.   Linder,    14  Iowa,  414; 

lagher  v.  Mars,  50  CaL  23;  Wells  ▼.  Tupple  v.  Viers,  14  Iowa,  515;  Paler 

Harter,  03  CaL  842.     [See  also  Fitzell  v.  Dubnqne,  20  Iowa,  440;  McDole  t. 

▼.  Leaky,   72  CaL  477;  Bancroft  ▼•  Pnrdy,  28  Iowa,  277;  Johnson  v.  Mo- 

Cosby,    74  CaL  583;  Avery  v.  Clark,  Grew,  42  Iowa,  655.     [See  also  Ken- 

87  Cal.  619;  22  Am.  St.  Rep.  272;Ges8-  driok  t.  Eggleston,  56  Iowa,  128;  41 

ner  v.  Palmateer,  89  Cal.  89.]  Am.  Rep.  M;  Gnash  ▼.  George,  58 

Colorado:  Francis  ▼.  Wells,  2  CoL  Iowa,  492;  Webster  ▼•   McColTongh, 

660.  61  Iowa,  496;  CuUer  t.  Ammon,  65 

Dakota:  Civ.  Code,  sec.  1801.  Iowa,  281;  Ericksonv.  Smith,  79  Iowa, 

Diatrki  qf  Columbia:  Ford  ▼.  Smithy  374;]  Rev.  Laws  1860,  p.  653;  bat  by 

1  McAr.  592.  the  Code  of  1878,  sec  1940,  the  lien 

Florida:  Bradford  r.  Marvin,  2  Fla.  mnst  be  reserved  in  the  deed  to  the 

463;  Woods  v.  Bailey,  3  Fla.  41.  grantee,  in  order  to  avail  against  his 

IlUnoia:   Dyer  v.  Martin,  4  Scam,  conveyance:    Tinsley  v.   Tinsley,  52 

146;  Trustees  v.  Wright,  11  III.  603;  Iowa,  14;  Stuart  v.  Harrison,  52  Iowa, 

Keith  V.    Homer,   32  IlL  524;    Mc-  511;  Allenv.Loring,34lowa,499;  Bs. 

Laurie  v.  Thomas,  39  III.  291 ;  Boyn-  oher  v.  Simmons,  M  Iowa,  269.    [See 

ton  V.  Champlin,  42  lU.  57;  Wilson  v.  also    Dean  v.  Scott,   67  Iowa,    238; 

Lyon,  51  Dl.  166;  Kirkhamv.  Boston,  Pronty  v.  Clark,  78  Iowa,  55;  Chria- 

67  IlL  599;  Wing  v.  Goodman,  75  HL  man  v.  Hay,  43  Fed.  Rep.  552.1^ 

159;  Moshier  v.  Meek,  80  HL  79;  An-  Kentucky:  Fowler  v.  Heira  of  Rnst,  9 

drus  ▼.  Coleman,  82   IlL  26;  25  Am.  A.  K.  Marsh.  294;  Thornton  t.  Knoll's 

Rep.  289;  Henson  t.  Westcott,  82  IlL  Ex'r,  6  B.  Mon.  74;  Mnir v.  Cross,  10 B^ 

224;  Small  t.  Staffg,  95  HL  39;  Man-  Mon.  277;  Tiemanv.  Thnrman,  14  E. 

ning  T.  Frazier,  96  IlL  279.    [See  also  Mon.  224;  GrittonV.  MoDonald,  3  Met 

Ryhiner ▼.  Frank,  105 HL  326; Chicago  (Ky.)  252;  Burrusv.  Ronlhao's  Adm'z, 

etc  Land  Co.  v.  Peck,  112   III.  408,  2  Bush,  39;  Manpin  t.  McCormick,  8 

451;   Sidwell  ▼.  Wheaton,    114   HL  Bosh,  206;  Ledford  ▼.  Smith,  6  Bosh, 
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naiy  mode  of  Becoring  payment  in  cooveyances  of  land  on 
credit.    In  the  remaining  states  of  the  Unioni  the  doctrine 


129;  Emiaon  t.   Risque,  9  Biuh,  24.  John  ▼•  Qordon,  82  Miss.  235;  Rich* 

The  Ilea  has  been  somewhat  limited  ardson  t.  Bowman,  40  Miss.  192;  Har* 

by  statute  as  against  bona  JSde  pnr»  vey  ▼.  Kelly,  41  Miss.  490;  93  Am. 

ehsaers    from  and   creditors  of    the  Dec.  267;  Ruasell  ▼.  Watt»  41  Miss. 

grantee:  Gen.  Stats.  1872^  p.  089;  [o.  602;  93  Am.  Dec  270;  Dodge  ▼.  Evans, 

63.  sec.  24;]  PhUlipe  ▼.   Skinner,  6  43  Miss.  670;  Pitts  ▼.  Parker,  44  Miss. 

Bush,  66Z   [See  also  Brown  ▼.  Ferrell,  247;  Rutland  r.  Brister,  63  Miss.  683; 

83  Ky.  417.]  Perkins  r.  Gibson,  51  Miss.  699;  24 

Maryland:  Moreton  ▼.  Harrison,  1  Am.  Rep.  644;  Tucker  ▼.  Hadley,  52 

BUnd,  491;  Iglehart  T.   Armiger,  1  Miss.  414;  McLain  ▼.  Thompson,  62 

Bland,  519;  Ringgold    v.    Bryan,   8  Miss.  418;  Walton  ▼.  Hargroyes,  42 

MO.   Ch.  488;   White  T.   Casenare's  Miss.  18;  97  Am.  Dec  429;  Lindsey 

Heirs,  1   Oar.  9t  J.  106;  Ghiselin  v.  v.    Bates,    42    Miss.   397.     [See  also 

Fergnsson,  4  Har.  ft  J.  522;  Pratt  ▼.  Parker  t.  McBee,  61  Miss.  184;  Cum- 

Vauwyck's   Ex'rs,   6  Gill  9t  J.  495;  mings  ▼.  Moore,  61  Miss.  184;  Loui- 

Magrader  ▼.  Peter,  11  Gill  ft  J.  217;  nana  Nat  Bank  ▼.  Knapp,  61  Miss. 

Repp  ▼.  Repp,  12  Gill  ft  J.  341;  Carr  485;  Tate  ▼.  Bush,  62  MUs.  145;  Lissa 

▼.  Hoblis,  11  Md.  285;  Hummer  ▼.  ▼.  Posey,  64  Miss.  352.] 

Sdiott,  21  Md.  307;  Hall  v.  Jones,  21  MtBsowi:   McKnight   ▼.  Brady,    2 

Md.  439;  Bratt  ▼.  Bratt,  21  Md.  578;  Mo.  110;  Marsh  ▼.  Turner,  4  Mo.  253; 

Ourico  ▼.  Farmers'  etc  Bank,  33  Md.  Delassus  ▼.  Poston,  19  Mo.  425;  Davis 

235;  Gen.  Laws,  art.  16,  sec  130;  Rev.  ▼.    Lamb,   30   Mc   441;   Bledsoe  v. 

Code   1878,  art    66,    sec    5;  [Pub.  Games,  30  Mo.  448;  Pratt  ▼.  Clark,  67 

Geo.  Iaws  1888,   art   16,  sec   193.  Mc  189;  Stevens  v.  Rainwater,  4  Mc 

See  also  Dance  v.  Dance,  S6  Md.  433;  App.  292;  Davenport  v.  Murray,  68 

Thompson  v.  Corrie,  67     Md.   197;  M!o.  198;  Pearl  v.  Hervey,  70  Mo.  160. 

Christopher  v.  Christopher,   64  Md.  [See  also  Orriok  v.  Durham,  79  Mo. 

583;  Badtimore  and  Liberty  Turnpike  174;  Bennett  v.  Shipley,  82  Mc  448; 

Ca  V.  Moale,  71  Md.  853.]  Zoll  v.  Caruahan,  83  Mc  35;  Bronson 

Jfie^an.*  Carroll  V.  Van  Rensellaer,  v.  Wanser,   86  Mc   408;  Christy  v. 

Harr.  (Mich.)  225;  Sears  v.  Smith,  2  McKee,  94  Mc  241;  Green  v.  Betts,  1 

Mich.  243;  Converse  v.  Blumrich,  14  Fed.  Rep.  289.] 

Mich.  109;  90  Am.  Dec  230;  Payne  New  Jeraev:  Vandoren  v.  Todd,  8 

▼■  Avery,  21  Mich.  524;  Merrill  v.  N.  J.  Eq.  397;  Brinkerhoff  v.  Van- 

Alleii,  38  Mich.  487;  Palmer  v.  Ster-  seiven,  4  N.  J.  Eq.  251;  Herbert  v. 

lias.  41  Mich.  218;  Clark  v.  Stilson,  Scofield,  9  N.  J.  Eq.  492;  Dudley  v. 

36  Mich.  482;  Hiscock  v.  Norton,  42  Matlack,  14  N.  J.  Eq.  252;  Armstrong 

Mich.  320;  Brown  v.  Porter,  2  Mich.  v.  Ross,  20  N.  J.  Eq.  109;  Corlies  v. 

K.  P.  12.    [See  also  Ortmannv.  Plum-  Howland,  26  N.  J.  £q.  311;  Graves  v. 

mer,  52  Mich.  76;  Dunton  v.   Out-  Coutant,  31  N.  J.  Eq.  763;  Ogden  v. 

house,  64  Mich.  419;  Waterfield  v.  Thornton,  80  N.  J.  Eq.  569.    [See  also 

Waber,  64  Mich.   642;  Richards  v.  Porter  v.  Woodrufi^  36  N.  J.  Eq.  174; 

Shingle  etc  Co.,  74  Mich.  57.]  Bntterfield  v.  Okie,  36  N.  J.  Eo.  482; 

Mimneaota:  Selby  v.  Stanley,  4  Minn.  Acton  v.  Waddington,  46  N.  J.  Eq. 

65;  Daoghaday  T.  Paine,  6  Minn.  443;  16.] 

Bake  v.  Balme,  16  Minn.  306;  Daw-  New  York:  Champion  v.  Brown,  6 

na  V.  Girard  L.  Ins.  Co.»  27  Minn.  Johns.  Ch.  398,  402;  10  Am.  Dec  343; 

411.   [See  also  Hammond  v.  Peyton,  Garson  v.  Green,  1  Johns.  Ch.  308; 

34  Mmn.  529;  Peters  v.   Tunell,  43  Stafford  v.  Van  Rensselaer,  9  Cow. 

Minn.  473;  19  Anu  St  Rep.  252.]  316;  White  v.  Williams,  1  Paige,  502; 

ifiMJfftppi.-     Stewart    v.    Ives,    1  Fish  v.  Howland,  1  Paige,  20;  War- 

Smedes  ft  M.  197;  Tanner  v.  Hicks,  4  ner  v.   Van  Alstvne,   3  Pai^e,   513; 

Smedes  ft  M.  294;  Dunlap  ▼.  Burnett,  Shirl^v.  Sugar  Ref.  Co.,  2  Edw.  Ch. 

SSmedss  ft  M.  702;  45  Am.  Dec  269;  505;  Warren  ▼.  Fenn,  28  Barb.  833; 

Upahaw  ▼.  Hargrove,  6  Smedes  ft  M.  Dubois  v.  Hull,  43  Barb.  26;  Smith  ▼• 

286;  Trotter  v.  Erwin,  27  Misc  772;  Smith,  9  Abb.  Pr.,  N.  S.,  420;  ChsM 

%KiiB  ▼.  Beatty,  32  MIm.  52;  Littl«-  ▼.  Peck,  21  N.  Y.  581;  Haseltine  ▼• 
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has  either  been  condemned  by  the  courts,  or  after  having 
been  judicially  accepted,  has  been  abrogated  by  statute,  or 
the  question  as  to  its  existence  does  not  seem  to  have  been 
finally  determined.  The  following  states  belong  to  this 
class,  in  which  the  lien  does  not  exist,  either  because  re- 
jected or  not  adopted  by  the  courts,  or  abolished  by  stat- 
utes: Connecticut,  Delaware,  Georgia,  Kansas,  Maine, 
Massachusetts,  Nebraska,  New  Hampshire,  North  Caro- 
lina, Pennsylvania,  Rhode  Island,  South  Carolina,  Ver- 
mont, Virginia,  West  Virginia.* 

Moore,  21  Hno,  355;  Lamberton  t.  Whirter,62Tex.  201;  Baker  t.  Comp- 

VflA  Voorhit,  15  Han,  336;  Gaylord  ▼.  ton,  52  Tex.  252;  Dibrell  ▼.  Smith,  49 

Knapp,  15  Hun,  87.  Tex.  474;  Burgess  ▼.  Millican,  50  Tex. 

Ohio:  Tiernan  t.  Beam,  2  Ohio,  383;  397;  Ball  v.  Hill,  48  Tex.  634;  Irvin  ▼. 

15  Am.  Dec.  557;  Williams  ▼.  Roberta,  Garner,  50  Tex.  48;  Wawon  ▼.  DaFia, 

5  Ohio,  33;  Brush  ▼.  Kinsley,  14  Ohio,  34  Tex.  159;  De  BruhW.  Maaa,  54  Tex. 

20;  Mayham  ▼.  Coombs,  14  Ohio,  428;  464;  Waldrom  ▼.  Zacharie,  54  Tex.  503. 

Neil  r.  Kinney,  1 1  Ohio  St.  58;  Anke*  [See  also  Salmon  ▼.  Downs,  53  Tex. 

tel  ▼.  Converse,  17  Ohio  St.  11;  91  Am.  243;  Hunt  v.  Makemson,  56  Tex.  9; 

Deo.  115;  Whetsel  y.  Roberts,  31  Ohio  Thorny.  Dill,  56  Tex.  145;  Wooters  ▼. 

St.  503.  HoUingsworth.  58  Tex.  374;  Senter  t. 

Oregon:  Pease  t.  Kelly,  3  Or.  417.  Lambeth,  59  Tex.  259;  Bailey  y.  Tin- 

[The  existence  of  the  lien  in  Oregon  dall,  59Tcx.  540;  Porterfield  y.  Taylor, 

was  doubted  in  Kelly  y.  Ruble,  11  Or.  60  Tex.  264;  Slaughter  y.  Owens.  60 

75,  but  was  recognized  in  Gee  y.  Mc*  Tex.  608;  Russell  y.  Kirkbride,  62  Tex. 

Millan,  14  Or.  268;  58  Am.  Rep.  315;  455;    Houston  y.  Dixon,  66  Tex.   79; 

Coos  Bay  W.  Co.  y.  Crocker,  4  Fed.  Bynum  y.  Preston,  69  Tex.  287;  5  Am. 

Rep.  577,  6  Saw.  574;  First  Nat.  Bank  St.  Rep.  49;  Hamblen  y.  Folts,  70  Tex. 

of  Salem  y.  Salem  C.  F.  M.  Co.,  39  136;  Ballard  y.  CarUr,  71  Tex.  161; 

Fed.  Rep.  89.]  Howe  y.  Harding,  76  Tex.  17;  18  Am. 

Tetmetuee:  Eskridge  y.   McClure,  2  St.  Rep.  17;  Oury  y.  Saunders,  77  Tex. 

Yerg.  84;Ro88y.Whit8on,6Terg.  50;  278;  Johnson  ▼•  Townsend,  77  Tex. 

Campbell  y.  Baldwin,  2  Humph.  248;  639.] 

Marshall  y.  Christmas,  3  Humph.  616;  Wuoontin:  Tohej  r.  McAllister,  9 

89  Am.  Deo.  199;  Uzzell  y.  Mack,  4  Wis.  463;  Willard  y.   Reas,  26  Wia. 

Humph.  319;  40  Am.  Dec.  648;  Medley  540;  Madden  y.  Barnes,  45  Wis.  135; 

y.  Dayis,  5  Humph.  387;  Noryell  y.  30  Am.  Rep.  703;  De  Forest  y.  Holam, 

Johnson,  5  Humph.   489;   Taylor  t.  38  Wis.  516.     [See  also  Carey  y.  Boyle, 

Hunter,  5  Humph.  569;  Brown  y.  Van-  53  Wis.  574;  56  Wis.  145;  Evans  t. 

Uer,  7  Humph.  239;  Ellis  y.  Temple,  4  Euloe,  70  Wis.  345.] 

Cold.  315;  94  Am.  Dec.  200;  Ohoatey.  Bltode  Island,  — A  recent  decisioa  in 

Tighe,  10  Heisk.  621;  Durantv.  Dayis,  Rhode  Island  recognizes  and  enforcea 

10  Heisk.   522;  Iryine  y.   Muse,    10  the  lien,  at  least  under  the  circum- 

Heisk.  477;  Russell  y.  Dodson,  6  Baxk  stances  of  the  case:  Kent  y.  Gerhard, 

16;  [Cate  y.  Gate,  87  Tenn.  41.]  12  R.  I.  92;  34  Am.  Rep.  612. 

TVsBOf.*  Briscoe  y.  Bronaugh,  1  Tex.  ^C7oiineeftct4<.-*  Not  adopted;  leaning 
326;  46  Am.  Dec.  108;  Pinchainy.  Col-  of  the  courts  strongly  against  it;  bat 
lard,  13  Tex.  333;  Glassock  y.  Glas*  the  question  not  perhaps  finally  set- 
sock's  Adm'r,  17  Tex.  480;  Wheeler  y.  tied:  Watoon  y.  Wells,  5  Conn.  468; 
Loye,  21  Tex.  583;  Mc  Alpine  y.  Bur-  Dean  y.  Dean,  6  Conn.  285;  Meigs  v. 
nett,  23  Tex.  649;  Burford  y.  Rosen-  Dimook,  6  Conn.  458,  464;  Atwood  ▼. 
field,  37  Tex.  42;  White  y.  Downs,  40  Vincent,  17  Conn.  575;  Chapman  r. 
Tex.  225;  Tarborough  y.  Wood,  42Tex.  Beardsley,  31  Conn.  1 15. 
91;  19  Am.  Rep.  44;  Robinson  y.  Mo*  i>e/at0are.— Not  adopted;  question 
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§  1250.    Origin  and  Rationale.  —  With  regard  to  the 
origin  and  rationale  of  the  grantor's  lien,  there  has  been 

a  great  diyersity  of  opinion.  It  has  been  accounted  for 

stSl  left  open:  Badd  t.  Bnrti,  1  Hurr.  proyiaion  in  the  deed:  Heist  ▼•  Baker^ 

(Del)  69.  [See  also  Riee  ▼.  Rice  36  Fed.  tupra. 

Rep.  860.]  Bhode   /«&zm2.— Not  adopted;    its 

OtorgkL — Abolished    by    statute:  existence  questioned:  Perrj  v.  Grant, 

Code  1882;  sec.  1997;  Jones  ▼.  Janes,  10  R.  I.  ZSi;  but  in  the  recent  case  of 

56  Ga.  325;  but  see  Drinkwater  ▼.  Kent  ▼.  Gerhard,  12  R.  I.  02,  34  Am. 

Moreraan,  61  Ga.  395.     Former  decis-  Rep.  612,  the  lien  is  admitted  and  en* 

ions  had  established  it:  Mims  t.  Ma-  forced  under  the  facts  of  the  case, 

cos  ste.  R.  K,  3  Ga.  333;  Mounce  ▼•  South   Carolina.  —  Does  not    exist: 

Bjafs,  16  Gft.  469;  Mims  ▼.  Loekett»  Wragg  v.  GomptroUer-General,  2  De- 

23  Oa.  237;  68  Am.  l>eo.  521;  Chance  aaua.  Kq.  509,  520. 

▼.  MoWhorter,  26  Ga.   315;  Still  ▼•  Vermont  *  Abolished    by    statute: 

Mayor et&,  27  Ga.  502,  504.  Laws  1851,  o.  47;  Gen.  Stats.  1862,  o. 

Xaiuat. — Existence  denied:  Simp-  65,  see.  33;  had  been  approved  in  Manly 

tOQT.  Mnndee,  8  Kan.  172;  Brown  ▼•  ▼.  Slason,  21  Vt  271;  52  Am.  Deo. 

Simpson,  4  Kan.  76;  Smith  ▼.  Row-  60,  per  Redfield,  C.  J. 

lsa£  13  Kan.  245;  Greeno  ▼.  Barnard,  Virginku  —  Abrogated   by   statute, 

18  Kan.  5ia  unless  expressly  reserved  in  the  deed: 

Jfame.  —  Entirely   rejected:    Phil-  Code  1873,  e.  115,  sea  1;  Yancey  t. 

brook  V.  Delano^  29  Me.  410,  415;  Gil-  Mauok,  15  Gratt.  300;  prior  decisions 

mux  r.  Brown,  1  Mason,  191,  210.  had  adopted  it:  Cole  v.  Soot,  2  Wash. 

MaatadmaetU,  —  Entirely    rejected:  141 ;  Tompkins  ▼.   Mitchell,  2  Rand. 

Afarend  v.  Odiome,  118  Mass.  261;  19  428;  Redford  v.  Gibson,  12  Leigh,  332; 

Am.  Rep.  449;    Gilman  v.   Brown,  Kyles  ▼.  Tait's  Adm'r,  6  Gratt.  44. 

isprsL  Wesi  Virgini€t, — Abrogated,  unless 

IfAratkcu  — Rejected:  Edminsterr.  expressly  reserved  in  the  deed:  Code 

ffiggins,  6  Neb.  265.  1870,  a  75,  sec.  1;  Hempfield  R.  R. 

AwiTaiiipsAire.— Not  adopted;  its  ▼.  Thomburff,  I  W.  Va.  261.     [See 

szisteDce questioned:  Bnntiuv.Freuch,  also  Foe  v.  Faxton,  26  W.  Va.  607; 

16 K.  H.  692;  Arlin  v.  Brown,  44  N.  H.  MoNeU  ▼.  MUler,  29  W.  Va.  480.] 

101  United     States.  —  Courts    of    the 

Ifortik  daroKfia.  —  Held  not  to  ex^;  United  States  have  recognised  and  en- 

but  Mutained  by  earlier  cases:  McGk-  forced  the  lien,  but  in  this,  as  in  all 

hss  V.  Sneed,   1  Dev.  &  B  Eq.  333;  other  questions  of  real-property  law, 

Womble  ▼.  Battle,  3  Lred.  Eq.  182;  they  follow  the  doctrines  established 

Hendersonv.  Burton's  Ex'r,  3  lred.  Eq.  in  the  particular  state  where  the  land 

259;  Oameron  ▼•  Mason,  7  L-ed.  ^.  is  situated  and  the  controversy  arises: 

18a  SeeMastT.  Raper,  81N.  C.  330;  Gilman  ▼.   Brown,  1  Mason,  191;  4 

MeKsy  v.  Gilliam,  65  N.  C.  130;  [see  Wheat.  265;  Bayley  ▼.  Greenleaf,  7 

also  Moon  ▼.  Ingram,  91  N.  C.  376;  Wheat.  46;  McLeam  v.  Wallace,  10 

White  V.  Jones,  92  N.  C.  388;  Feck  v.  Fet  625,  640;  Galloway  t.  Finley,  12 

CdberMm,  104  N.  C.  426.]  Fet.  264;  Bush  v.  Marshall,  6  How. 

Pemu^lvankL,  —  Does  not  exist  un-  284;  Chilton  t.   Braiden's  Adm'x,  2 

der  its   ordinary  form:    Kauffelt  v.  Black,    458;    Cordova   t.    Hood,    17 

Bower,  7  Serg.  &  R.  64;  10  Am.  Deo.  Wall.  1,  5.     [See  also  Green  v.  Betts, 

428.  Semple  V.  Bnrd,  7  Serg.  &  R.  286;  1  Fed.   Rep.  289;  Coos  Bay  Wacon 

H^argel  v.  Saul,  3  Whart  19;  Bear  Co.  v.  Crocker,  6   Saw.  574;  4  Fed. 

▼.  Whialer,  7  Watts,  144,  147;  Cook  Rep.  577;  First  Kat.  Bank  of  Salem 

▼.  Trimble,  9  Watts,  15;  Hepburn  ▼.  v.  Salem  C.  F.  M.  Co.,  39  Fed.  Rep. 

Snydsr,  3  Pa.  St.  72;  Springer  v.  Wal-  89.    It  will  not  be  enforced  by  federal 

teTS,  34  Pa.  St.  328;  Stephens's  £x*rs'  courts  in  any  state,  unless  it  has  been 

Appeal,  38  Pa.  St.  9;  Hiester  v.  Green,  previously  adopted  by  the  state  laws, 

48  Pa.  St  96;  86  Am.  Dec.  569;  Heist  v.  or  is  recognized  by  the  courts  of  the 
Baker,  49  Pa.  St.  9;  Strauss's  Appeal,  state  in  which  the  land  sought  to  be 

49  Pa.  St.  353;  bat  a  lien  may  be  ere-  charged  is  situated;  Rice  T.  Rice^  86 
stod  hy  an  express  and  appropriate  Fed.  Rep.  860.] 

8  £q.  Ji;r.^121 
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as  a  trust;  as  an  equitable  mortgage;  as  arising  from  a 
natural  equity;  and  as  a  contrivance  of  the  chancellors  to 
evade  the  unjust  rule  of  the  early  common  law  by  which 
land  was  free  from  the  claims  of  simple  contract  cred- 
itors.^    Notwithstanding  all  these  differing  theories,  as 

'The  ootnmonly  received  opinion  recent  case  of  Ahrend  ▼.  Odiorne,  118 
regards  the  lien  aa  wholly  referable  to  Mass.  261,  266,  19  Am.  Rep.  449,  Mr. 
the  doctrine  of  trusts,  and  as  consti*  Chief  Justice  Gray,  as  the  result  of  an 
tuting  a  species  of  constructive  trusts:  elaborate  examination,  maintains  this 
Blackburn  v.  Gregson,  1  Brown  Oh.  view.  He  rejects  the  theory  of  nata- 
420,  per  Lord  Loughborough;  Maok*  ral  equity,  becaase  that  would  apply- 
reth  V.  Symmons,  15  Yes.  829,  per  to  a  sale  of  chattels  as  well  as  of  land. 
Lord  Eldon;  Ringgold  ▼.  Bryan,  3  and  the  theory  of  a  trust,  becaase,  if 
Md.  Ch.  438;  Moreton  v.  Harrison,  1  true,  that  would  include  too  many 
Bland,  491 ;  I^lehart  v.  Armiger,  1  other  cases  to  which  confessedly  the 
Bland,  619,  624,  625;  2  Story  %  Eq.  doctrine  had  not  been  extended,  and 
Jur.,  sees.  121  Set seq.;  Snell's Equity,  reaches  the  following  conclusiona 
6th  ed.,  136;  Perry  on  Trusts,  sees.  "  The  most  plausible  foundation  of  the 
231,  232.  Notwithstanding  the  array  English  doctrine  would  seem  to  be: 
of  authority  in  support  of  this  opin-  that  justice  required  that  the  Tendor 
ion,  it  is  the  one,  as  it  seems  to  me,  [grantor]  should  be  enabled,  by  some 
having  the  least  foundation  of  fact,  of  form  of  judicial  process,  to  charge  the 
principle,  or  of  analogy.  It  is  an  in-  land  in  the  hands  of  the  vendee 
stance  of  the  tendency,  frequently  [grantee]  as  security  for  the  unpaid 
mentioned  in  previous  chapters,  to  purchase-money.  And  the  restriction 
refer  all  equitable  rights  and  interests  of  the  doctrine  to  real  estate  suggest, 
to  the  doctrine  of  trusts,  —  a  tendency  the  inference  that  the  court  of  <3ian« 
which  has  produced  much  unnecessary  eery  was  induced  to  interpose  by  the 
confusion  throughout  the  whole  do*  consideration  that,  by  the  law  of 
main  of  equity  jurisprudence.  There  England,  real  estate  could  neither  be 
is,  in  fact,  not  a  single  element  really  attoched  on  mesne  process,  nor,  ex- 
in  common  between  this  or  any  other  oept  in  certain  cases,  or  to  a  limited 
equitable  lien  and  a  trust:  See  re-  extent,  be  taken  in  execution  for 
marks  ante,  at  the  commencement  of  debt."  The  American  editors  of  the 
the  present  chapter,  §§  1233,  1234.  Leading  Cases  in  Equity  reach  a  some- 
Some  writers  and  judges  have  consid-  what  similar  conclusion:  4th  Am.  ed., 
ered  the  lien  to  be  a  species  of  equi-  600.  Rejecting  the  theory  of  a  mort- 
table  mortgage;  but  this  is  merely  to  gage  because  there  is  no  semblance  of 
give  it  another  name,  and  not  to  ex*  a  contract  for  a  security  on  the  land, 
plain  its  origin:  See  Wilson  v.  Davis-  and  that  of  a  trust  because  a  c<m- 
son,  2  Rob.  (Va.)  384,  404;  Adams's  stmotive  trust  cannot  arise  from  a 
Equity,  127«  It  has  also,  with  much  mere  breach  of  contract  to  pay, 
more  reaaoo,  been  said  to  arise  from  a  without  any  element  of  fraud,  they 
natural  equity  that  the  land  shall  be  say:  "The  true  nature  of  the  claim 
charged  with  the  unpaid  purchase-  appears  to  be  this:  It  had  its  origin 
money:  Chapman  v.  Tanner,  1  Vern.  in  a  country  where  lauds  were  not 
267;  Warren  ▼.  Fenn,  28  Barb.  333,  liable,  both  during  and  after  the  life 
per  Potter,  J.  Finally,  all  of  these  of  the  debtor,  for  all  personal  obliga- 
theories  have  been  rejected,  and  the  tions,  including  debts  by  simple  con- 
existence  of  the  lien  has  been  ascribed  tract;  and  it  seems  to  be  an  original 
to  the  fact  that,  by  the  common  law,  and  natural  equity  that  the  cre£tor, 
land  was  free  from  the  claims  of  sim-  whose  debt  was  the  consideration  of 
pie  oontract  creditors,  and  that  it  was  the  land,  should,  by  virtue  of  that 
invented  by  the  chancellors  from  a  de-  consideration,  be  aUowed  to  ohaige 
sire  to  evade  this  unjust  rule,  and  to  the  land  upon  a  failure  of  the  personal 
give  the  grantor  a  security  for  his  un-  assets."  The  force  of  Mr.  Justice 
paid  purchase-money.    In  the  quite  Gray*s  argument  is  very  much  weak- 
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iUastrated  by  the  quotations  in  the  foot-notes,  the  original 
and  true  ground  of  this  lien  appears  to  me  very  simple 
and  obvious.  It  is  clearly  one  of  the  many  instances  to 
be  found  in  the  early  English  jurisprudence,  whether 
legal  or  equitable,  of  the  higher  importance,  considera- 
tion, and  value  given  to  real  than  to  personal  property. 
It  is  a  most  natural  judicial  conception  that  upon  the 
sale  of  any  thing  on  credit,  the  very  identical  thing  sold 
should  be  regarded  in  some  sort  as  a  special  fund  out  of 
which  payment  of  the  price  was  to  be  obtained,  or  at 
least  secured,  and  that  the  seller  should  not  be  considered 
as  parting  absolutely  with  his  whole  interest  and  domin- 
ion until  the  price  was  fully  paid.  This  natural  con- 
ception would  undoubtedly  have  manifested  itself  in  a 
universal  rule,  applicable  to  the  sales  of  all  things,  had 
not  other  considerations  and  motives  of  policy  prevented. 
Such  considerations  and  motives  did  interfere  and  prevail 
in  the  case  of  chattels  and  all  personal  property.  The 
interests  of  trade  and  commerce  required  that  the  trans- 
mission of  these  things  should  be  free,  and  that  owner- 
ship should  go  or  appear  to  go  with  possession.  These 
reasons,  joined  with  the  comparatively  slight  importance 
given  to  the  ownership  of  personal  property  resulting 
from  feudal  institutions,  prevented  the  application  of  the 
principle  to  the  sale  of  chattels  and  things  in  action,  in 
the  same  manner  as,  at  a  later  day,  the  same  reasons 
were  applied  with  even  greater  force  to  the  transfer  of 
negotiable  instruments.  Land,  however,  not  being  looked 
upon  as  a  subject  of  commerce,  being  closely  associated 
with  family  interests  and  social  distinction,  its  free  trans- 
mission not  being  considered  as  essential,  and  its  owner- 
ship being  highly  favored  and  surrounded  with  sentiments 

coed,  even  if  not  destroyed,  by  the  qnotations  ia,  in  my  opinion,  altogether 

^  that  the  lien  doea,  nnder  some  too  narrow  and  partial  as  a  rationale 

orcomstaaces,   extend  to  a  sale    of  of  the  entire  doctrine,  although  the 

^ttels.    The  reason  why  it  has  not  common-law    mode   of    dealing  with 

genendly  been    applied    to    chattels  land  may  have  entered  as  one  element 

BRut  be  found  in  considerations  of  into  the  motives  operating  upon  th« 

coavenienoe    and    erpediency.      The  minds  of  the  chancellors, 
•zplanation  suggested  in  the  foregoing 
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of  peculiar  feudal  honori  it  was  inevitable  that  the 
ural  principle  which  I  have  described  should  have  been 
allowed  its  full  force  and  effect  upon  the  sale  of  real 
estate.  Its  ownership  being  so  high  and  almost  sacred  a 
right,  the  proprietor  selling  on  credit  was  not  considered 
as  parting  with  every  interest  or  dominion  over  the  par- 
ticular tract,  although  he  had  delivered  possession,  until 
he  had  received  full  payment  of  the  price  which  had  been 
agreed  upon  as  a  substitute  for  the  land  itself.  As  tbe 
common-law  rules  furnished  no  means  for  working  out 
this  idea,  it  was  both  natural  and  inevitable  that  equity 
should  make  the  conception  practical  under  the  familiar 
form  of  an  equitable  lien.^  In  later  times,  the  equity 
judges,  attempting  to  give  some  explanation  of  the  doc- 
trine, invented  the  theories  of  trust,  mortgage,  and  tbe 
like.  The  correctness  of  this  rationale  further  appears 
from  the  fact  that  under  some  circumstances  the  lien  bas 
been  extended  by  modern  judges  to  sales  of  personal 
property. 

§  1251.  Requisites,  Extent^  and  Effect  of  This  Lien  — 
Uncertain  and  Conflicting  Results  of  Judicial  Opinion.  — 
The  grantor's  lien,  wherever  recognized,  is  only  permitted 
as  a  security  for  the  unpaid  purchase  price,  and  not  for 
any  other  indebtedness  nor  liability.  There  must  be  a 
certain,  ascertained,  absolute  debt  owing  for  the  purchase 
price;  the  lien  does  not  exist  in  behalf  of  any  uncertain, 

*  It  is  evident  from  the  f oreging  ao-  opinion  that  it  ia  also  olmons  from 

eomt  tiiat  the  theory  of  trost  ia  at-  the  explanation  of    the   text    that 

terlv  withont  foundation,  while  that  the  original  gronnda  and  reaaona  for 

lately  advanoed  by  the  Maasachnaetta  admitting  the  grantor's  Hen  do  not 

oonrt  ia  imperfect  and  nnsatisfactory,  exiat  in  onr  own  ooontry,  and  the  lien 

—  snhetitntinff,  in  fact,  an  effect  for  a  itself  is  not  in  harmony  with  onr  gen- 

canaei    The  lUbsenoe  of  any  power  at  eral  real-property  law.    The  tendwbcy 

the  common  law  to  make  land  liable  both  of  onr  legislation  and  of  onr  ao- 

for  ordinary  debta,   instead  of  being  eial  enstoms  is  to  make  land  a  anbjaot 

the  Bource  of  the  grantor's  lien,  waa  of  commerce,  and  its  tranamission  aa 

itself  only  another  instance  and  con-  free  as  possible;  while  the  lighti  of 

sequence  of  the  same  general  superior^  grantors   can   be    fully  protected  by 

ity  given  to  the  ownership  of   land;  mortgages  which,  in  nearly  aU  the 

both  were  incidents  of  one  common  states,  are  widely  different  from   the 

mode  of  treating  real  estate  as  com«  instrument  beanng  the  aame  name  la 

pared  with  peraonaL    I  venture  the  England. 
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eontmgeiiti  or  unliquidated  demand.^  No  other  single 
topic  belonging  to  the  equity  jurisprudence  has  occa- 
sioned such  a  diversity  and  even  discord  of  opinion 
among  the  American  courts  as  this  of  the  grantor's  lien. 
Upon  nearly  every  question  that  has  arisen  as  to  its 
operation^  its  waiver  or  discharge,  the  parties  against 
whom  it  avails,  and  the  parties  in  whose  favor  it  exists^ 
the  decisions  in  different  states,  and  sometimes  even  in 
the  same  state,  are  directly  conflicting.  It  is  practically 
impossible  to  formulate  any  general  rules  representing 


'Harrit   t.    Hania,    87  Aik.    348;  Leigli,  022.  [Sm  also  Peten  v.  ToneU, 

Toomlw  ▼.  Con.  Poe  Min.  Co.,  16  Nev.  43  Minn.  473;  19  Am.  St.  Rep.  262.] 

444;  Hiaoock  ▼.  Norton,  42  Mich.  320;  With  reapeot  to  the  lien  arising  on  an 

Toong  ▼•  Hazris,  36  Ark.  162  (when  exchange  of  lands,  see  Drinkwater  ▼• 

sUoved  for    personal   serrioes);    De  Moreman,   61    Ga.    395;    Bryant    ▼. 

F<Kest  ▼.   Holnm,  88   Wis.  616  (if  Stephens,  58  Ala.  636;  Pratt  t.  Olaik, 

fotore  contingency  happens);    Clark  67  Mo.  189;  Dawson  ▼•   Girard  life 

▼.  Stflson,  36  Mioh.  482;  Pklmer  t.  Ins.  Ca,  27  Minn.   411;  McDole  ▼. 

Starling,  41  Mich.  218;  Sears  ▼.  Smith,  Pnrdy,  23  Iowa,  277;  Coit  v.  Fongera^ 

2  Midi.   243;    Payne  ▼•   Avery,    21  86  BarU  195;   Hare  ▼.  Van  Densen, 

Mich.624;  VandorenT.Todd,  8N.  J.  32  Barb.  92.   [See  also  Lonisiana  Kat. 

£().  397;    Patterson  ▼.  Edwards,   29  Bank  ▼.  Knapp,  61  Miss.  485;  Bettsr. 

MisL  67;  [McDonald  ▼.  Elyton  Ijmd  Sykes,  82  Ala.  378;  Beal  ▼.  Harring- 

C<k,  78  Ala.  382  (agreement  to  erect  ton,  116  III.  113;  Bennett  ▼.  Shipley, 

Mding  on  the  land  creates  no  lien);  62  Mo.  448.]    On  conTcyances  to  mar- 

Qrtman  t.   Plnmmery    52  Mich.  76;  ried  women,  see  Haskell  ▼•  Scott,  56 

StriDgfdlow  ▼.  Ivie,  73  Ala.  209  (gross  Ind.  564;  Moore  ▼.  Worthy,  56  Ala. 

ale  (rf  real  and  personal  property;  163;  Davenport  ▼.   Murray,  68  Mo. 

presamption  Against  the  lien);  Wil-  198;  MoLain  v.  Thompson,  52  Miss, 

kiison  ▼.  Parmer,  82  Ala.  367  (same);  418;  Pylaat  ▼.   Beeves,  53  Ala.  132; 

Akxaoder  v.    Hooks,    84    Ala.    605  25  Am.  Rep.  605;  Carver  v.  Eads,  65 

(ane);   Peters  t.   Tnnell,  43  Minn.  Ala.  190;  Martin  v.  Canble,  72  Ind. 

473;  19  Am.  St.  Bep.  252  (same);  see,  67.    [See  also  Crampton  v.  Prince, 

however.  Cole  v.  Smith,  24  W.  Va.  83  Ala.  246;   3  Am.  St.  Bep.   718; 

287.    In  general:   Betts  v.  Sykes,  82  Jackson    v.    Rntledge,    8  Lea,   626; 

Ala.  378;  Harris  v.    Harris,  37  Ark.  31    Am.    Rep.  655;    Ogle    v.     Ogle, 

348;  Waterfield  t.  Wilbur,  64  Mich.  41  Ohio  St.  359.]   For  special  oircum- 

642;  Ortman  t.  Plummer,  52  Mich,  stances  nnder  which  the  lien  has  been 

76  (where  the  purchase  price  of  one  held  to  exist,  see  Manning  v.  Fraaer, 

penal  of   land  is   so    blended   in  a  96  HI.  279  (on  mineralB);  Perkins  v. 

mortgage  with  that  of  another  that  it  Gibson,   51   Miss.  699;  24  Am.  Rep. 

caaaot  be  separated,  no  lien  beyond  644;  Rutland  v.  Brister,  53  Miss.  6^; 

tU  mortgage  can  be  enforced);]  as,  for  Merrill  v.  Allen,  38  Mich.  487  (from 

cnmple^  an  agreement  to  assume  a  fraud);  [Howe  v.  Harding,  76  Tex.  17; 

4eU  or  eneombranoe:  Lea  r.  Fabbri,  18  Am.  St.  Rep.  17  (on  grant  of  right 

13  Jones  4  8. 361 ;  CSiaTOuan  v.  Beards-  of  way).    That  the  lien  may  ariie  on 

kjr,  81    Conn.  116.    [See,    however,  the  sale  of  an  equitable  as  well  as  of 

WoodsU  ▼.  KeUy,  85  Ala.  868;  7  Am.  a  legal  interest  or  title:  Ortman  v. 

St  Bee.  67;  WiUiaow  v.    Crow,  84  Plnmmer,  52  Mich.  76,  per  Campbell, 

Ua  296;]  or  an  aoeement  to  soppmi  J.;   Carey  v.  Boyle^   53   Wis.    574; 

the  grantor  lor  iSe:  Chase  v.  Peck,  56  Wis.  145;   Fleece  ▼.   CRear^  68 

n  %  7.681;  MoKiliip  ▼.  McKilUp,  led.  200;  Dwenger  ▼.  Braninn,  96 

1  Baib.  652;  Ariin   ▼.    Brewn,    44  led.  221;  Poo  ▼.  £azto%  26  W^.Te. 

K.  a   102;  Bniwl^  ▼.    Cktran,    8  607.] 
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the  doctrine  as  established  throughout  the  whole  coun- 
try.' The  subjects  to  be  considered  in  the  further  treat- 
ment are:  1.  When  the  lien  is  discharged  or  waived;  2. 
Against  whom  it  avails;  and  8.  In  favor  of  whom  it 
avails. 

§  1252.  How  Discharged  or  Waived.  —  It  is  a  gener. 
ally  settled  rule  that  the  lien,  if  otherwise  existing,  is  not 
waived  or  destroyed  by  the  grantor's  giving  a  receipt  in 
full  for  the  purchase  price,  or  by  a  recital  to  that  effect 
in  the  deed,  nor  by  the  grantee's  giving  his  own  personal 
security  —  his  bond,  note,  bill — for  the  price.*    If,  how- 

*  The  deeisiona  of  each  state  conrt  Hare,  110;  Collins  ▼.  Collins,  31  Beav. 

mnst  be  separately  examined,  in  order  346;   1  Lead.  Cas.  £q.,  4th  Am.  ed., 

to  obtain  any  accurate  results;  and  464,  465.     Receipt  in  full  or  acknowl« 

for  this  reason  I  have  collected  and  edgment  of   payment    in    the   deed: 

amuLffed  the  most    important   cases  Ogden  ▼.  Thornton,  30  N.  J.  Eq.  569; 

according  to  the  order  of  the  states  in  Simpson  v.  McAllister,  56  Ala.  228; 

preceding  notes.     In  Fisk  ▼.  Potter,  Bankhead  v.  Owen,  60  Ala.  457;  Shor- 

2  Abb.   App.   138,  2  Keyes,  64,  Mr.  ter  v.  Frazer,  64  Ala.  74;  Holman  ▼. 

Justice  Potter  described  the  lien  as  Patterson's  Heirs,  29  Ark.  357;  Wal- 

follows,   and  his  description    is   not  ton  ▼.   Hargroves,  42  Miss.    18;    97 

overdrawn:    **Its    existence  depends  Am.  Dec.  429;   Dodge  v.  Evans,  43 

upon  and  is  oontroUed  by  no  well-set-  Miss.  570;   [Thompson  v.  Corrie,  57 

tied  rules;  but  on  the  contrary,  the  Md.  197;  but  such  acknowledgment 

existence  of  the  lien  is  generidly  made  ia,  of  course,  prima  fadt  evidence  of 

to  depend  upon  the  peculiar  state  of  payment:  Kelly  v.  Karsner,  81  Ala. 

facts  and  circumstances  surrounding  500.]    A  judgment  recovered  for  the 

the  particular  case;  that  is,  whether  debt:  Graves  v.  Coutant,  31  N.  J.  Eq. 

or  not  a  case  of  natural  equity  is  es-  763;  Ball  v.  Hill,  48  Tex.  634;  Wal- 

tablished,  and  if  so,  whether  it  is  not  drom  v.  Zacharie,  54  Tex.  503;  [but 

made  to  yield  to  higher  or  superior  this  operates  as  a  waiver  in  California: 

equities  in  some  other  person;  whether  Fitzeli  v.  Leaky,  72  Cal.  477.]    The 

the  puty  is  not  to  be  regarded  as  hav«  grantee's  own  note,  bill,  etc.:  Kent  v. 

ing  waived  it^  or  as  having  intended  to  G-erhard,  12  R.  I.  92;  34  Am.  Rep. 

waive  or  postpone  it  to  another  equity;  612;  Dibrell  v.  Smith,  49  Tex.  474; 

or  whether  by  the  acts  or  omissions  to  Irvin  v.  Garner,  50  Tex.  48;  Madden 

act,  or  by  the  neglect  of  the  party  v.  Barnes,  45  Wis.  135;  30  Am.  Rep. 

claiming  such  lien  to  enforce  it  within  703;  Moore  v.  Worthy,  56  Ala.  163 

a  reasonable  time,  the  right  is  not  lost  (note  of  husband  and  wife  on  deed  to 

as  being  the  superior  claim.    These  the  wife);  Davenport  v.  Murray,  68 

considerations  control  and  vary  the  Mo.  198  (same);  Lavender  v.  Abbott, 

result  as  equity  demands.*'  80  Ark.  172;  Gorlies  v.  Howland,  26 

'  Some  M  the  English  cases  seem  to  N.  J.  Eq.  311;  Nichols  v.  Glover,  41 

go  further,  and  to  hold  that  the  mere  Ind.   24;    Brown  ▼.  Porter,  2  Mich. 

Sersonal  security  of   a  third  person  N.  P.  12;   [Dance  v.  Dance,  56  Md. 

oes  not  discharge  the  lien:  Grant  v.  433.]    In  Alabama  the  lien  remains 

Mills,  2  Ves.   &  B.  306;  Winter  v.  and  mav  be  enforced,  although  the 

Lord  Anson,  3  Ross.  488;  1  Sim.  &  St^  ^'^^^  >*  barred  by  the  statute  m  limi* 

434;  Maekreth  v.  Symmons,   15  Ves.  tations:  Flinn  v.  Barber,  61  Ala.  530; 

829;  Tkrdiffe   T.  Somghan,  cited    1  Bissell  v.  Nix,  60  Ala.  281;  31  Am. 

Brown  Ch.  422;  Hughes  t.  Kearney,  Rep.  38;   Chapman  v.  I^e,  64  Ala. 

1  Sehoales  &  L.  182;  Clarke  t.  Royls.  483;   Shorter  v.  Fraier,  64  Ala.  74; 

8  Sim.  499;  Matthew  t.  Bowler,  6  [Waw  ▼•  Curry,  67  Ala.  274;]  eofUra^ 
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ever,  the  grantee's  own  bond,  note,  or  other  promise  is 
given,  not  as  a  security  for  the  price,  but  as  a  sibbstitute 
for  or  in  novation  of  the  purchase  price,  so  that  no  debt 
for  the  price  any  longer  exists,  the  lien  is  destroyed,  and 
a  fortiori  this  result  follows  where  the  bond,  or  note,  or 
engagement  of  a  third  person  is  thus  given.^    The  com- 
plementary doctrine  is  also  generally  settled,  that  the 
acceptance  of  distinct  independent  security  for  the  pur- 
chase price,  other  than  the  grantee's  own  personal  un- 
dertaking, destroys  or   discharges  the  lien,  unless  the 
continued  existence  of  the  lien  is  agreed  upon  by  the 
parties.    While  this  doctrine  is  generally  accepted,  there 
is  much  conflict  of  opinion  in  its  application  to  particu- 
lar conditions  of  fact.*    The  securities  which  ordinarily 

Lmthicnm  ▼.  Tapscott,  28  Ark.  267.  mings  ▼.  Moore,  61  Miss.  184  (substi- 

See  alio,  as  farther  illustrations  of  the  tutiug   note  of  a  subgrantee  is  not 

tex^  White  ▼•   Williams,    1    Paige,  necessarily  a  novation);  Boyd  ▼.  Jack- 

502;  Garson  ▼•  Green,  1  Johns.  Ch.  son,  82  Ind.  525  (same);  but  that  the 

308;  Warren  t.  Fenn,  28  Barb.  333;  mere  taking  of  a  new  note  does  not 

Vandoren  r.  Todd,  3  N.  J.  Eq.  397;  waive  the  lien,  see  Joiner  v.  Perkins, 

Brinkerhoff  v.   Vansciven,  4    N.   J.  59  Tex.  300;  Slaughter  v.  Owens,  60 

Eq.  251;  Thornton  ▼.  Knox's  Ez'r,  6  Tez.  668;  Walker  v.  Sfcrave,  70  Ala. 

K   Mod.  74;    Denny  ▼.   Steakly,   2  167;  Reeder  v.  Nay,  95  Ind.  164.] 

Heisk.    156;     Aldridge  ▼.    Dunn,    7  *  The  parties  may  nndonbtedly  agree 

fiUckf.  249;  41  Am.  Dec.  224;  Tobey  that  the  lien  thall  exist,  notwithstand- 

▼.  McAllister,   9  Wis.  463;  Banm  v.  ing  any  security  taken  for  its  pay- 

Origiby,  21  CkL    172;  81  Am.   Deo.  ment:  Fonda  v.  Jones,  42  Miss.  792; 

153.  2  Am.  Rep.  669;   Durette  ▼.  Briggs, 

^  The  sure  criterion  is  the  question  47  Mo.  356;  Sanders  y.  McAffee,  41 

whether  any  indebtedness  ybr  the  pur^  Ga.  684;  [Cresap  ▼•  Manor,  63  Tez. 

etoM  price  any  longer  exists.     If  snob  485;    Boyer  ▼.    Austin,    75  Mo.    81; 

debt  has  been  discharged,  the  grantor  Briscoe  v.   Callahan,    77    Ma    134.] 

thereby  shows  an  intention  to  rely  Some  cases  hold  that,  even  in  the  ab- 

whoUy  upon  the  personal  undertak-  sence  of  any  such  express  agreement, 

lag  which  he  has  accepted,  in  place  the  acceptiuice  of  indepeudent  secu- 

of  the  original  debt  and  the  lien  by  rity  is  not  oonclusiye;  that  it  merely 

which  it  would  have  been  secured:  1  raises  a  prkna/ade  presumption  of  an 

Lead.  Cas.  Eq.,  4th  Am.  ed.,  466-470;  intention  to  give  up  the  lien,  and  that 

Parrott  v.  Sweetland,  3  Mylne  &  K,  this  presumption    may  be  overcome 

655;  Buckland  ▼.  Pocknell,  13  Sim.  and  the  lien  established:   Mayes  v. 

406;  Dixon  v.  Gayfere,  21  Beav.  118;  Hendry,  33  Ark.  240;  Stroud  v.  Paoe^ 

1  DeGez  &  J.  655;  Dykev.  Kendall,  2  35  Ark.  100;  Lavender  ▼•  Abbott»  30 

DeGex,  M.  &G.  209;  Keith  ▼.  Wolf,  Ark.    172;    De  Forest  v.  Holum,  38 

6  Bosh,  646;  Thames  v.  Caldwell,  60  Wis.  516;  Fonda  ▼.  Jones,  42  Miss. 

Ala.  644  (draft  of  a  third  person  taken  792;  2  Am.  Rep.  669;  Sanders  ▼.  Mo- 

xn  payment);  Moshier  ▼.  Meek,  80  111.  Affee,  41  Ga.  684;  Irvine  ▼.  Muse,  10 

79(notesof  grantee  taken  under  such  Heisk.    477.      [See   also   Tedder  v. 

eircamstanoea  aa  to  show  that  there  Steele,  70  Ala.  347;  Gnash  ▼.  George, 

ndhr  was  no  debt).     [See  also  Acton  58  Iowa,  492;  Woodall  t.  Kelly,  85 

▼.  Waddington,  46  N.  J.  Eq.  16;  Wil-  Ala.  368;  7  Am.  St.  Rep.  57;  Slaugh- 

haan  r/iSCarty,  74  Ala.  295;  Cum-  ter  v.  Owens,  60  Tex.  668;  Jarman  ▼. 
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produce  this  effect  are,  the  grantee's  mortgage  on  the 
very  land  conveyed;  his  mortgage  on  other  land;  the 
note,  bill,  bond,  or  undertaking  of  a  third  person; 
the  note  or  bill  of  the  grantee  indorsed  or  guaranteed 
by  a  third  person,  and  the  like;  but  the  decisions  are  not 
unanimous.^    FinaUy,  after  the  lien  has  risen  against  the 

Farley,  7  Lea,  141;  Hunt  T.Manh,  80  lien:  Burgess  ▼.  Millican,  60  Tex. 
Ma  396.1  The  weight  of  authority,  397;  Wasson  t.  Davis,  34  Tez.  159; 
however,  seems  to  be  in  plain  accord-  De  Bmhl  v.  Maas,  64  Tex.  464;  and 
ance  with  the  statement  of  the  text,  there  are  decisions  in  some  other 
that  such  security  tpao  fcxio  destroys  states  which  either  hold  the  same^  or 
the  lien,  unless  such  effect  is  pre-  that  the  lien  was  not  defeated  by  the 
vented  by  agreement.  mortgage,  under  the  particular  cir- 
^  T1\A  general  doctrine:  Mackreth  v.  cumstances:  Armstrong  v.  Ross,  20 
Symmons,  15  Ves.  329;  Nairn  ▼.  N.  J.  Eq.  109;  De  Forest  ▼.  Holum« 
Prowse,  6  Yes.  762,  760  (mortgage  on  38  Wis.  516;  Anketel  v.  Converse,  17 
other  land);  Bond  v.  Kent,  2  Yem.  Ohio  St.  11;  91  Am.  Dec.  115;  Booe 
281;  Hughes  v.  Kearney,  1  Schoales  v.  Ewing,  17  Ohio^  600;  49  Am. 
&  L.  132,  135;  1  Lead.  Cas.  £q.  471,  Deo.  478;  linville  v.  Savage,  58 
472;  Anderson  v.  Donnell,  66  Ind.  Mo.  248;  Morris  v.  Pate,  31  Mo. 
150;  Clark  v.  Stilson,  36  Mich.  482;  815.  If  for  any  reason,  however. 
Perry  v.  Grant,  10  R.  I.  334;  Walker  the  mortgage  is  void,  the  lien  is  not 
V.  Carroll,  65  Ala.  61;  Brown  v.  Gil-  defeated;  as  where  it  was  given  by 
man,  4  Wheat.  255,  290;  Fish  v.  a  married  woman,  and  was  therefore 
Rowland,  1  Paige,  20,  30;  [Masters  v.  a  nullity:  Kent  v.  Gerhard,  12  B^  L 
Templeton,  92  Ind.  447;  Ilett  v.  Col-  92;  34  Am.  Rep.  612;  Martin  r. 
lina,  103  IlL  74;  Hunt  v.  Marsh,  80  Cauble,  72  Ind.  67;  [see,  however. 
Mo.  396;  Kyle  v.  Bellinger,  79  Ala.  Jackson  v.  Stanley,  87  Ala.  270;]  or 
516;  Dietrich  v.  Folk,  40  Ohio  St.  where  it  was  forged:  Fouch  v.  Wil* 
635.]  Mortgage  hy  the  grantee:  Ac-  son,  60  Ind.  64;  28  Am.  Rep.  661;  [or 
cording  to  the  general  current  of  de-  where  the  taking  of  the  additional  se- 
cisions,  a  mortgage  by  the  grantee  curity  is  induced  by  fraud:  Thomas  v. 
on  the  land  conveyed  or  on  other  land  Bridges,  73  Mo.  530;  Gnash  v.  G^rge^ 
destroys  the  lien:  Tinsley  v.  Tinsley,  58  Iowa,  492;  Brown  v.  Byam,  65Iowa, 
52  Iowa,  14;  Stuart  v.  Harrison,  52  374;  Himes  v.  Langley,  86  Ind.  77;] 
Iowa,  511;  Escher  v.  Simmons,  64  the  decision  in  Camden  v.  Vail,  S3 
Iowa,  269;  Neal  v.  Speigle,  33  Ark.  Cal.  633,  is  opposed  to  these  eases,  but 
63;  Gaylord  v.  Knapp,  15  Hun,  87;  seems  to  be  unsupported  in  this  reflect 
Pease  v.  Kellv,  3  Or.  417;  Wells  v.  either  by  principle  or  by  authority. 
Harter,  56  Cal.  342;  Camden  v.  Vail,  It  is  an  altogether  different  case  when 
23  Cal.  633;  Richards  v.  McPherson,  the  mortgage,  being  valid,  merely 
74  Ind.  158;  Little  v.  Brown,  2  Leigh,  turns  out  to  be  an  insufficient  secu- 
353;  Young  v.  Wood,  11  B.  Mon.  rity.  [In  such  case  the  lien  is  waived: 
123;  Johnson  v.  Sugg,  13  Smedes  &  Kendrick  v.  Eggleston,  66  Iowa,  128; 
M.  346.  [See  also  Land  Co.  v.  Peck,  41  Am.  Rep.  90;  Akers  v.  Lnse,  66 
112  HI.  408,  451;  Walker  v.  Struve,  Iowa,  346.  A  pledge  of  shares  of 
70  Ala.  167;  Orrick  v.  Durham,  79  stock  is  also  presumptively  a  waiver: 
Mo.  174  (mortgage  for  a  portion  of  the  Jackson  v.  Stanley,  87  Ala.  270.]  (7i»- 
purchase-money  waives  the  lien  for  the  dertaJangs  qf  third  pereont:  It  is  gen- 
remainder);  Ryhiner  v.  Frank,  106  erally  held  by  tiie  American  eoorts 
HL  326;  MoClellan  v.  CofBn,  93  Ind.  that  his  acceptanoe  of  the  bond,  noie^ 
456;  Masters  v,  Templeton,  92  Ind.  bill,  or  other  personal  undertaking 
447  (mortffage  on  other  land  of  gran-  of  a  third  person,  or  the  note  or 
tees).]  It  seems,  however,  to  be  the  bill  of  the  grantee  with  the  indone- 
settled  rule  in  Texas  that  a  mortgage  ment  or  guaranty  of  a  third  persoo, 
by  the  grantee  on  the  premises  con-  defeats  the  lien:  Hazeltine  v.  Moore^ 
veyed  does  not  defeat  the  grantor's  21  Hon,  856;  Vail  ▼.  Foster^  4  N.  7« 
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granteOi  it  may  be  waived  as  against  third  persona  by  the 
laches  or  affirmative  acts  of  the  grantor  himself.  In 
other  words,  the  grantor  may,  by  his  negligence  or  other 
acts,  postpone  his  lien,  or  estop  himself  from  asserting  it 
against  third  persons  who  have  acquired  title  under  the 
grantee.^ 

§  1253.  Against  Whom  the  Lien  Avails.  —  The  gran- 
tor's lien  once  arising,  and  not  waived  by  any  act  or  de« 
fault  of  hiSy  avails  against  the  grantee  himself,  his  heirs, 
devisees,  and  other  immediate  successors  in  interest.*    It 

312;  Sterena  ▼.  Raiawater,  4  Mo.  App.  ▼.  D.  ft  St  P.  R.  R.  Co.,  17  Fed.  Rep. 
292;  Burette  ▼.  Briegs,  47  Mo.  356;  301  (grantee's  accepted  draft);  Jobe  ▼. 
Durham  ▼.  Heirs  of  Daagherty,  30  La.  Cheduter,  6  Lea,  346  (same).]    As  to 
Ann.,  pt  2,  1255;  Haskell  v.  Scott,  56  notes  given  by  sabgrantees  and  the 
Lid.  564;   Carri<*o   ▼.   Farmers*  eto.  lien  against  them,  see  Waason  ▼.  Da- 
Bank,  33  Md.  235  (grantee's  note  with  Tis,  34  Tex.  159;  Gordon  ▼.  Manning, 
indoner);  McGonigal  ▼.  Plnmmer,  30  44  Miss.  756;  Wood  ▼.  Snllens,  44  Ala. 
Md.422;  Oampbell  ▼.  Henry,  45  Miss.  686;  Burgess  v.  Greene,  64  Ala.  509; 
3*26;  Sanders  ▼.  MoAffee,  41  Ga.  684;  McLanrie   ▼.    Thomas,  39   HL    291; 
Bamn  v.  Grigsby,  21  Gal.  172;  81  Am.  Effinger  ▼.  Ralston,  21  Gratt  430. 
DeoL  153;  [Donegan's  Adm'r  v.  Hentz,        ^  Laches,  —  Where  the  grantor  de* 
70  Ala.  isn  (bill  of  exchange,  with  in*  livered  the  deed  with  a  receipt  of  pay* 
doners);  Walker  ▼.  Stmye,  70  Ala.  ment  in  full  indorsed  thereon  to  the 
167;  Christy  ▼.  McKee,  94  Mo.  241;  |{rantee,  and  the  grantee,  by  deposit- 
Bice  ▼.  Bice,  36  Fed.  Rep.  860  (note  mg  the  deed  as  security,  obtained  a 
with  indorsement);  Springfield  etc.  R.  loan  from  a  person  who  had  no  notice 
B.  (3o.  Y.  Stewart,  51  Ar£  285;]  when  of  the  grantor's  rights,  the  orantor's 
land  is  really  bought  by  the  husband,  lien  was  held  postponed  to  tne  equi- 
but  by  his  direction  the  conTeyanoe  is  table  mortgage  of  the  lender:  Rice  v. 
mads  to  his  wife,  it  is  held  &at  the  Rice,  2  Drew.  73;  the  grantor,  by  aid* 
aoeepianoe  of  kia  note  for  the  price  ine  and  encouraginff  the  grantee   to 
does  not  destroy  the  lien:  Moore  t.  seU  the  land  as  thousn  it  was  free  from 
Worthy,  56  Ala.  163;  Davenport  ▼•  encumbrance,  and  iailing  to  disdose 
Morray,  68  Mo.  198;  [Hunt  v.  Marsh,  his  own  lien,  may  estop  nimself  from 
SO  Mo.  396;  Williams  ▼.  Crow,  84  Mo.  setting  it  upas  agunst  suoh  purchaser: 
296;  see  also  Parker  ▼.  McBee,  61  Miss.  Henson  ▼.  Westcott,  82  HL  224;  Reily 
131  (no  waiver  from  fact  that  the  note  ▼.  Miami  eto.  Co.,  5  Ohio,  333;  Atkin* 
was  signed  also  by  the  husband  of  the  son  v.  lindsey,  39Ind.  29i6;  Thompson 
grantee);  Chrampton  ▼.  Prince,  83  AU.  ▼.  Dawson,  3  Head,  384;  Burns  v.  Tay* 
246;  3  Am.  Sk^iep.  718;  Chapman  r.  lor,  23  Ala.  255;  also,  when  there  is 
Peebles^  84  Ala.  283;  Jackson  v.  Stan-  no  such  concealment,  the  grantor,  by 
!•▼,  87  Ala.  270;  Davis  v.  Smith,  88  joining  with  the  orantee  in  mortga- 
Aki  696;  Baker  ▼•  Gilbert^  93  Ind.  ging  or  convey ing  the  land,  or  in  otber- 
70;] but; ixreos/ro^  see Andrus V.Cole-  wise  dealing  with  it^  may  waive  his 
nuio,  82  HL   26;  25  Am.  Rep.  289.  original  lien  against  the  parties  who 
The  decisions  on  the  general  rule  are  thus  obtain  interests  under  the  gran- 
notimiform,  and  it  has  been  held  that  tee:  Tinsley  v.  Tinsley,  52  Iowa,  14 
persanal  security  of  a  third  person  (joining  in  a  mortgage  on  the  land); 
does  not  defeat  the  lien:  Stroud  ▼•  Burgess  v.  Greene,  64  Ala.  609. 
Ftee^  35  Ark.  100  (grantee's  note  se-        '  Mackreth  ▼•  Svmmons,   15  Vee. 
eoBsd  by  a  third  person);  McClure  v.  829;  Simpson  ▼•  MiBAlliater,  66  Ala. 
Hsnip,  12  R  Mon.  261;  Tieman  t.  228;  Bankhead  v.  Owen,  60  Ala.  457; 
Thormao,  14  B.  Mob.  224;  Bums  ▼.  Shorter  ▼.  Fraaer,  64  Ala.  74;  Walton 
Boalhao's  Adm'x.  2  Bush,  39;  [Loomis  ▼•  Hargroves^  42  Misi.  IS;  97  Am.  Dea 


§  1253  EQUITY   JURISPRUDENCS.  1930 

also  avails  against  all  subsequent  purchasers  and  encnm* 
brancers  of  the  land  under  the  grantee  who  are  not  bona 
fide  purchasers  for  a  valuable  consideration  and  without 
notice.^  It  does  not  prevail  against  a  subsequent  bona 
fide  purchaser  or  mortgagee  of  the  land  for  a  valuable 
consideration  and  without  notice  of  the  grantee's  equity.' 
Whether  the  grantor's  lien  is  or  is  not  superior  to  that 

429;  against  grantee's  heirs:  Bayley  ▼•  N.  J.  Eq.  16;  Christopher  ▼•  Christo- 

Oreenleafy  7  Wheat.  46;  Warner  ▼.  pher,  64Md.583;  Petrjv.  Ambroeher, 

Van  Alstyne,  3  Paige,  613;  Shirley  t.  100  Ind.  510;  Beal  ▼.  Harrington,  116 

8agarRef.  Co.,  2£dw.Ch.  505:  against  III.  113;  Thomas  ▼.  Bridges,  73  Mo. 

his  widow's  dower:  Fisher  ▼.  Johnson,  530;  Orrick  ▼.  Durham,  79  Mo.  174 

5  Ind.  492;  and  against  her  homestead  (an  nnrecorded  deed  which  was  essen- 
right:  MoHendry  ▼.  Reilly,  13  CaL  tial  to  the  purchaser's  claim  of  title 
75.  showed  by  its  recitals  that  purchase- 

^  The  lien  prevails,  therefore,  against  money  had  not  been  paid);  Dickinson 

mere  volunteers,  purchasers,  or  encum-  v.   Worthington,    10  Fed.   Rep.   860 

brancers  not  paying  value,  although  (recitals  in  uie  order  of  court  author* 

without  notice,  and  all  purchasers  and  izing  the  sale);   Exchange   Bank  v. 

encumbrancers  with  notice  who  have  Stone,  80  Ky.  109  (assignee  in  bank- 

Sud  value:  1  Lead.  Cas.  Eq.  477-481;  ruptoy  of  gran  toe  is  a  volunteer).] 
raves  v.  Coutant,  31  N.  J.  Eq.  763;        *  Cator    v.    Earl    of    Pembroke,    1 

Simpson  v.  McAllister,  56  Ala.  228;  Brown  Ch.  302;  Bayley  v.  Greenleaf, 

Bankhead  v.  Owen,  60  Ala.  457;  Oor-  7  Wheat.  46;  Dagger  v.  Taylor,  60  Ala. 

don  T.  Bell,  60  Ala.  213;  Shorter  v«  5(H  (a  subgrantoe);  Burgess  v.  Greene, 

Eraser,  64  Ala.  74;  Walton  v.  Har*  64  Ala.  509  (same);  Thurman  v.  Stod- 

groves,  42  Miss.  18;  97  Am.  Deo.  429;  dard,  63  Ala.  336;  Shorter  v.  Frazer, 

Stafford  v.  Van  Kensselaer,  9  Cow.  64  Ala.  74;  Simpson  v.  McAllister,  56 

316;  Masruder  v.  Peter,  11  Gill  &  J.  Ala.  228;  Bankhead  v.  Owen,  60  Ala. 

217.   Volunteers:  Grant  v.  Mills,  2  Ves.  457;  Gordon  v.  Bell,  50  Ala.  213;  Rus- 

6  B.  306;  Frail  v.  Ellis,  16  Beav.  350;  sell  v.  Dodson,  6  Baxt  16;  Walton  v. 
Tucker  v.  Hadley,  52  Miss.  414;  Mc-  Hargroves,  42  Miss.  18;  97  Am.  Dec. 
Lain  v.  Thompson,  52  Miss.  418;  Py-  429;  Higgins  v.  Kendall,  73  Ind.  522; 
lant  V.  Reeves,  53  Ala.  132;  25  Am.  [Hooper  v.  Strahan,  71  Ala.  75;  Trap- 
Rep.  605;  Carver  ▼.  Eads,  65  Ala.  190  hagen  v.  Hand,  36  K.  J.  Eq.  3S4; 
(deed  to  wife  where  husband  was  the  Dance  v.  Dance,  56  Md.  433;j  as  to 
real  purchaser);  Hiffgins  ▼.  Kendall,  what  constitutes  notice  by  recitals  in 
73  Ind.  522  (a  subsequent  gprantee  deed,  by  possession,  eto.,  see  ante,  voL 
who  did  not  pay  until  after  receiving  2,  §§  626, 628.  Where  a  legal  lien,  by 
notice);  [see  also  Mitohell  v.  Dawson,  mortgage  or  otherwise,  on  Uie  land,  or 
28  W.  Va.  86;  Craft  v.  Russell,  67  Ala.  a  part  thereof,  is  created  at  the  same 
9.]  Purchasers  with  notice:  Hughes  time  as  the  grantor's  equitable  lien, 
▼.  Kearney,  1  Sohoales  &  L.  132;  Nor-  such  legal  hen  has  the  preference: 
riav.  Chambers,  29  Beav.  246;  Mast  v.  Robinson  v.  McWhirter,  52  Tex.  201; 
Raper,  81  N.  C.  330;  Whetsel  v.  Dugger  v.  Tayloe,  60  Ala.  504;  Fisk 
Roberts,  31  Ohio  St.  503;  Swan  v.  v.  Potter,  2  Abb.  App.  138.  The 
Benson,  31  Ark.  728  (knowledge  that  premises  subject  to  tbe  lien  in  the 
part  of  the  original  purchase-money  hands  of  the  original  grantee,  A,  be- 
remains  unpaid  is  a  sufficient  notice),  ing  conveyed  to  a  second  grantee,  B, 
^ee  also  Butterfield  v.  Okie,  36  N.  J.  who  is  a  bona  JSde  purchaser  without 
Eq.  482;  Mitohell  v.  Dawson,  523  W.  notice,  if  the  purchase-money  doe 
Va.  86;  Chapman  v.  Liggett,  41  Ark.  from  B  to  A  is  still  unpaid,  the  orifli- 
292;  Stephens  v.  Shannon,  43  Ark.  n^  grantor's  lien  may,  it  seems,  b* 
467;  Woodall  v.  Kelly,  85  Ala.  368;  7  enforoed  against  it  as  a  fund  subeii* 
Am.  St.  Rep.  57;  Strohm  v.  Good,  118  tnted  in  place  of  the  land:  Lenoh  ▼• 
Ind.  98;  Acton  v.   Waddington,  46  Lench,  lOVes.  611. 
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of  sabseqnent  judgments  recovered  against  the  grantee  is 
a  question  upon  which  the  American  decisions  are  in  di- 
rect conflict;  nor  is  it  possible  by  any  interpretation  to 
reconcile  their  opposing  views.  On  principle,  however^ 
—  and  especially  when  considered  in  connection  with  the 
miiversal  system  of  registry » — it  seems  to  me  clear  that 
the  subsequent  judgment  liens  are  entitled  to  precedence.^ 

^  Of  eoone,  it  is  tnnmed  in  tbti  iior  is  not  and  cannot  be  prejudiced 

ttatemant  that  the  judgment  creditors  thereby.    In  fact,   it   is  a  complete 

have  no  notice  of  tiie  grantor's  prior  misuse  of  legal  terms  to  call  the  inters 

hen;  if  they  hsre  notice,  they  are  gov-  est  of  the  vendor,  tu  againtt  tuch  third 

sned  by  tiie  general  role  which  ap-  verionM  claiming  under   the  vendee,  a 

plies  to  all  subeeqnent  encumbrancers  lien,  when  it  is  the  full  legal  estate, 

vith  notice.    The  divergent  and  often  Between  the  vendor   and   the  vendee 

sncertain    condasions    reached    by  themselves,  for  the  purpose  of  work- 

text-wiiters,  and  the  conflicting  de-  ing  out  the  purely  equitable  concep- 

daiaDS  of  the  courts,  upon  this  ques-  tion  as  to  the  effects  of  an  agreement 

taoQ,  sn  undoubtedly  due  in  great  to  convey,   the  vendor's  interest   is 

measure  to  tiie   method,  which  has  properly  called  a  lien  m  equity;  but 

nnfortonately  prevailed,  of  describing  when  the  legal  rights  of  third  persons 

and  treating  the  ffrantor^a  lien  upon  intervene,  they  should  not  be  inter- 

eonreyance  and  the  vendor's  lien  upon  fered  with  or  sacrificed  to  such  special 

a  mere  agreement  to  convey,  in  the  nomenclature.     The  condition  of  the 

lame  terms    by  the    same  formula,  grantor's   lien  'is   radically  different. 

TVo  interests  which  are  essentially  The  grantee  holds  the  full  legal  title 

inlike  in  their  nature  and  in  many  of  and  estate,   and  he  appears  by  the 

their  incidents  are  thus  confounded,  records  to  be  the  legal  owner.     The 

and  dealt  with  as  one  and  the  same,  grantor's  interest  is  purely  an  equi- 

Tfae  radical  difference  between  these  table  lien,  secret,  unaisdosed  by  the 

two  so-called  "liens," on  ffrindple,  ap-  records.    A  judgment  creditor  of  the 

peais  in  the  clearest  manner  with  re-  grantee  has  a  right  to  regard  him  as 

gard  to  tiieir  respective  effects  upon  the  complete  owner  in  reliance  upon 

nbasqaent   judgments.    The   vendor  the  records;  he  has  no  knowledge,  and 

ssdff  a  land  contract  retains  the  le-  ordinarily  no  means  of  knowledge,  of 

gsl  title  and  estate;  the  vendee,  al-  the  g^rantor's    secret    equitable  lien, 

tiumgh  admitted  to  possession,  has  The  judgment  against  the  grantee  is 

only  an  eqmtabiU   interest.      If   the  a  le^  lien  upon  the  legal  estate  in 

eo&trsct  is  not  recorded,  the  records  his  hands.    It  is  not  the  case  of  two 

ibow  tike  legal  estate  in  the  vendor;  successive  equUdble  liens  of  the  same 

if  the  contract  it  recorded,  the  record  nature,  where  priority  of  time  gives 

itin  shows  that  the  vendee's  interest  precedence.    It  is  true  that  a  prior 

ii  wholly  equitable.      In   no    case,  equitable  estate  may  sometimes  prevail 

ttenfore,  can  a  judgment  creditor  be  against   a  subsequent    leffol   hen  by 

misled  by  the  records  to  suppose  that  judgment;  but  this  doctrine  is  oon- 

thsTsndee  haa  obtained  the  le^  title,  fineld  by  the  strong  tendency  of  Amer- 

His  jodgment  recovered  agamst  the  ican  decisions  to  true  equitable  estates. 

veodse  IS  then  a  lien  upon  a  mere  The  grantor's  interest  is  in  no  sense 

Mjsitable    interest^    obtained    under  an  equitable  eetaie;  it  is  a  mere  lien, 

inch  dreomstances  that  the  judgment  not  essentially  of  a  higher  nature  than 

ttwiitor  must  have  notice  of  the  legal  that  of  a  judgment,  while  that  of  the 

titis  and  estate  being  vested  in  an-  judgment  possesses  the  superiority  of 

other  person.    This  legal  title  and  es-  being  legal.    The  doctrine  that  be- 

tete  of  the  vendor  should,  therefore,  tween  a  prior  eq[uitabls  interest  and  a 

pnvul  agamst  tiie  subsequent  judg-  subsequent  legal  interest  of  equal  char- 

BMnt  Hen  upon  the  equitable  interest  acter,  the  legal  will  prevail,  seems  to 

of  the  vendee,  and  the  judgment  ored-  be  controlling.    In  my  opinion,  it  is 
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§  1264.    In  Favor  of  Whom  the  Lien  Avails. — In  Eng- 
land the  prevailing  opinion  regards  the  lien  not  as  merely 
personal  to  the  grantor,  but  as  an  interest  in  land  of  which 
other  parties  may  avail  themselves  by  subrogation  or  mar- 
shaling,  as  legatees  or  judgment  creditors  of  the  grantor, 
or  by  direct  assignment.    In  this  country  the  strong  ten- 
dency  of  the  courts  has  been,  for  reasons  difficult  to  be 
understood,  to  treat  the  lien  as  strictly  personal  to  the 
grantor,  and  as  incapable  of  being  transferred,  either  by 
direct  assignment  or  by  equitable  subrogation.    It  may, 
of  course,  be  enforced  by  the  grantor  himself,  and  by  his 
heirs  or  immediate  successors.^    In  England  it  may  be 
enforced  by  an  assignee,  and  an  assignment  of  the  debt, 
it  seems,  carries  also  the  lien.'    The  English  doctrine  is 
followed  in  a  portion  of  the  states,  but  in  most  of  them 
the  lien  is  held  personal  to  the  grantor,  and  not  assign- 
able.*   By  this  theory,  an  assignment  of  the  debt,  either 

plain  from  this  analysia,  on  principle,  oedenoe:  Lunberton  t.  Van  Voorhii^ 
that  the  prior  grantor's  equitable  lien  15  Hnn,  336;  Tucker  ▼.  Hadley,  62 
must  succumb  to  the  subsequent  legal  Miss.  414  (against  a  pnrchaser  at  ax- 
lien  of  the  judgment  against  the  legal  eoution  sale);  Walton  ▼.  Hargrovea, 
estate  of  the  grantee,  when  the  jude-  42  Miss.  18;  97  Am.  Deo.  429;  Psr- 
ment  is  recovered  for  a  yaluabte  ker  t.  Kelly,  10  Smedes  &  M.  184; 
consideration  and  without  notice.  Thompson  ▼.  McQill,  Freem.  (Min.) 
Amon^  the  great  number  of  oases,  the  401 ;  I^wis  ▼.  Gaperton's  Ex'r,  8  Oratt. 
foUowmg  illustrate  the  foregoing  con-  148;  Aldridge  ▼.  Dunn,  7  Blacki  249; 
elusion  that  the  grantor's  lien  does  41  Am.  Dec.  224.  [See  also  DiokerMm 
not  prevail  against  such  judgment:  t.  OatroU,  76  Ala.  377  (notice  of  the 
Allen  V.  Loring,  34  Iowa,  499;  Daw-  grantor's  lien  received  by  the  jndg- 
son  T.  Girard  L.  Ins.  Ca,  27  Minn,  ment  creditor  before  he  obtains  an 
411;  Bayley  v.  Greenleaf,  7  Wheat,  order  of  sale  defeats  the  statutory  pri- 
46;  Cook  v.  Banker,  50  N.  T.  655;  ority  of  the  judgment  lien);  lisea  t. 
Robinson  v.  Williams,  22  K.  T.  380;  Posey,  64  Miss.  352  (against  a  pnr- 
Hulett  V.  Whipple,  58  Barb.  224;  Tay-  chaser  at  execution  sale);  Bowman  t. 
lor  V.  Baldwin,  10  Barb.  626;  Cook  v.  Faw,  5  Lea,  472.] 
Elraft,  3  Lans.  512;  Johnson  ▼.  Caw-  ^  By  his  heirs:  Lavender  v.  Abbott^ 
thorn,  1  Dev.  ft  B.  £q.  32;  27  Am.  30  Ark.  172.  Devisee:  Tieman  t. 
Dec  250;  Webb  v.  Robinson,  14  Ga.  Beam,  2  Ohio,  883;  15  Am.  Dea  557. 
216;  Roberts  t.  Rose,  2  Humph.  145,  *  Dryden  ▼.  fVoet,  3  Mylne  k  0. 670; 
147;  Gann  v.  Chester,  5  Terg.  205.  Laeeyv.Ingle,2PhilL  Oh.  413;Raymo 
[See  abo  Cutler  v.  Ammon,  65  Iowa,  ▼.  Baker,  1  Gi£  241. 
281.]  On  the  same  ground,  the  lien  is  *  In  the  following  states  it  eaimot 
held  not  to  prevail  against  attaching  be  transferred  by  ftttignmimt  nor  by 
creditors  of  the  ^^rantee  without  no-  tubrogation:  — 
tioe:  Allen  v.  Lormg,  iupra;  Porter  ▼.  Arkaiuas:  Shall  t.  Bisooe^  t8  Aik. 
Dubuque,  20  Iowa,  440;  Adams  r.  142,  162;  WiUiams  t.  Chnstian,  S3 
Buchanan,  49  Mo.  64.  Ark.  255;  Button  ▼.  Mooi<e^  26  AtIe. 
On  the  other  hsnd,  the  following  382,  396;  Janes  ▼.  Doss,  27  Ark.  518; 
cases  give  the  grantor's  lien  the  pre-  Oarlton  r.  Bnoknery  28  Ark.  66;  (bnt 
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with  or  withont  an  express  assignment  of  the  lien,  does 
not  carry  the  lien  so  that  it  may  be  enforced  by  or  on  be- 


Rodmin  t.  Sanders,  44  Ark.  604  New  TwJc:  White  t.  Williams,   1 

(oBs  who  pajB  the  debt  at  the  request  Paige^  602;  and  see  Smith  ▼.  Smith,  9 

of  the  debtor-vendee,  and  with  the  Abb.  Pr.,  N.  S.,  42(X 

htter's  consent  retains  the  note  and  Ohio:  Brush  t.  Eansley,  14  Ohio,  20; 

deed,  and  thaa  manifests  an  intention  Horton  t.  Homer,  14  Ohio^  437. 

to  keep  the  lien  alive,  is  subrogated  [Oreoon:  First  Nat.  Bank  v.  Salem 

thereto).]    Bnt  an  assignment  as  eol>  G.  P.  M.  Co..  39  Fed.  Rep.  89.] 

lateral  tecarity  is  permitted:  Blevins  Tennessee:    Durant    t.    Davis,     10 

V.  Bogers,  32  Ark.  238;  Crawley  t.  Heisk.    622;    Tharpe    t.    Danlap,    4 

Rigg^  24  Ark.  563;  Carlton  v.  Buck-  Heisk.  674. 

ner,  mprou      [See  also  Chapman  v.  In  the  following  states  the  lien  may 

Lijgstt,  41  Ark.  292.]  be  assigned  with  the  debt:  — 

Califorfda:   Banm   T.  Grigsby,  21  Alabama, — A  transfer  of  the  debt 

ObL  172;  81  Am.  Dee.  153;  Williams  carries  the  Ken:  Simpson  r.  McAllis- 

V.  Toon^  21  CaL  227;  Robs  v.  Heint-  tar,  56  Ala.  228;  Wells  v.  Morrow,  38 

sen,  36  QO.  313.    [But  if  the  erantor  Ala.  125;  White  v.  Stover,  10  Ala. 

is  obliged  to  take  up  the  note  by  rea-  441;  [Wilkinson  v.  May,  69  Ala.  33;] 

Mm  of  its  non-payment,  the  lien  is  bnt  if  the  grantor  assigns  the  not<» 

revived:  Bancroft  t.  Cosby,  74  CaL  for  the  debt  "withont  recourse, "or  in 

681]  any  other  manner  whioh  cuts  off  all 

Qeor^-  Wellborn  ▼.  Williams,  9  his  own  liability  thereon,  the  lien  is 

Oik  86;  52  Am.  Dee.  4S7;  Webb  ▼•  held  not  to  pass;  Bankhead  v.  Owen, 

Bobiiuon,  14  Ga.  216.  60  Ala.  457;  Bamett  y.  Riser's  Ex'rs, 

lUmoii:  Small  ▼.  Stagg,  95  m.  39;  63  Ala.  347;  Walker  ▼.  Carroll,   65 

Wiag  V.  Goodman,  75  JXL  159;  Moshier  Ala.  61.     [And  a  transfer  by  delivery 

▼.  lieek,   80  HL   79;    Csrpenter    v.  merely  of  the  note  did  not  pass  the 

IGtebell,  54  HL  126;  [Gmhn  t.  Rich-  Hen:  Prickett  t.  Sibert,  71  Ala.  194; 

iidiOD,  128  BL  178.]  Preston    v.   Ellington,   74    Ala.  133; 

Maqfland:  Dixon  v.  Dizon,  1  Md.  Daily's  Adm'r  v.  Reid,  74  Ala.  415; 

(%.  220;  ^ehart  ▼.  Armiger,  1  Bland»  Weaver  y.  Brown,  87  Ala.  533;  but 

6I0l  these  last  two  rules  are  now  changed 

\Uwamota:  Hammond  y.  Pejrtoo,  84  by  statute:  Code,  sec'  1764;  Davis  v. 

Mimi.  529.]  Smith,  88  Ala.  696.     The  transferee, 

Mmmt^ppL'  Rutland  y.  Brister,  63  however,  must  be  a  purcficuer  of  the 

Min.  68S^  Pitts  y.  Paiker,  44  Miss,  note,  in  order  to  obtain  the  right  to 

217;  Lindsay  y.  Bates,  42  Miss.  397  enforce  the  lien:  Jones  v.  Lockard,  89 

(but  if  grantor  is  compelled  to  take  up  Ala.  575.] 

the  note  assigned,  the  lien  revives  in  Indiana:  19ichols  y.  Glover,  41  Ind. 

bitbvor);  Stratton  y.  Gold,  40  Miss.  24;  Johns  y.  Sewell,  33  Ind.  1;  Wise- 

778;  aee  Perkms  y.  Gibson,  51  Miss,  man  v.  Hutchinson,  20  Ind.  40;  Kern 

689;  24  Am.    Rep.   644;   (Parker  v.  v.    Haderigg,    11   Ind.  443;  71   Am. 

XcBee,  Gl  Miss.  134  (if  the  grantor  Dec.  360;  [Otis  v.  Gregory,  111  Ind. 

held  title  as  trustee,  he  does  not  waive  504  (subrogation);  Lowry  y.  Smith,  97 

^e  lien  by  indorsing  the  note  in  blank  Ind.  466.1 

ud  delivering  it  to  his  cestui  qw  trust  KeTUudg:  Broadwell  y.  King,  3  B. 

for  collection).     But  by  the  Code  of  Mon.  449;  Honore's  Ex'r  v.  Bakewell, 

1880,  Mc.  1124,  the  rule  is  changed,  and  6  B.  Mon.  67;  43  Am.  Dec.  147;  Rip- 

tiie  asrignment  of  the  claim  tor  pur*  perdon  v.  Cosine,  8  B.  Mon.  465. 

dnte-Baoney  carries  with  it  the  uen;  [Missisnipvi:  A  transfer  of  the  debt 

LooBiana  Mat.   Bank  y.  Knapp,  61  carries  the  lien:  Code  1880,  sec.  1124; 

Miia  486.]  Louisiana  Nat.  Bank  y.  Knapp,  61 

iftBwari.*  Pearl  y.  Hervey,  70  Mo.  Miss.  485.] 

180;  Adams  y.  Cowherd,  30  Mo.  458.  [Missouri:   Sloan   y.   Campbell,  71 

[h  Sloan  v.  Campbell,  71  Ma  387,  86  Mo.  387;  36  Am.  Rep.  493.] 

Am.  Rep.  493,  however,  it  was  held  Texas:  De  Bruhl  v.  Maas,  54  Tex. 

that  the  lien  is  assignable,  and  passes  464;  White  v.  Downs,  40  Tex.  225; 

with  the  purchase-money  note.]  Watt  y.  White,  33  Tex.  421.    [See 
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half  of  the  assignee.  Where  an  express  assignment  is  thos 
forbidden,  it  necessarily  follows  that  no  equitable  assign- 
ment by  subrogation  is  possible.  Notwithstanding  this 
weight  of  authorityi  the  restrictive  rule  seems  to  rest  on 
no  ground  of  principle. 

§  1266.  Grantor's  Lien  by  Reservation.  —  In  several  of 
the  states  the  practice  has  become  quite  common  of  re- 
serving a  lien,  as  security  to  the  grantor  for  the  unpaid 
purchase  price,  by  means  of  an  express  clause  or  stipula- 
tion in  the  deed  of  conveyance.  Such  a  reservation  cre- 
ates a  specific  lien  which  in  its  essential  nature  more 
resembles  the  ordinary  purchase-money  mortgage  given 
back  by  the  grantee,  than  the  implied  equitable  lien  of 
the  grantor  heretofore  described;  for  since  it  is  contained 
in  and  recorded  with  the  deed,  it  becomes  notice  to  and 
takes  precedence  of  all  subsequent  purchasers  and  encum- 
brancers holding  under  or  deriving  title  through  the 
same  conveyance;  and  it  generally  has  the  same  priority 
among  other  outstanding  encumbrances  which  is  accorded 
to  the  purchase-money  mortgage.^ 

Brooks  T.  Yoang,  60  Tex.  82;  Oaroyy.  It  is  not  unasual  in  some  statee  for 

Saunders,  77  Tex.  278  (subrogation);  the  grantee  to  give  notes  for  the  nn- 

Hicks  V.  Morris,  57  Tex.  658.]  paid  price,  which  notes  are  specifically 

Whenever,  by  an  arrangement  be-  described  in  the  deed  and  made  liens 
tween  the  parties,  a  note  for  the  pnr-  on  the  land  conveyed  for  their  re- 
chase  price  is  given  by  the  grantee  to  spective  amounts,  so  that  their  holder 
a  third  person  instead  of  to  the  eran*  has  a  virtual  mortgage  on  the  land, 
tor,  such  person  is  generally  held  en-  good  against  all  subsequent  grantees^ 
titled  to  enforce  the  lien:  Perkins  v.  mortgagees,  judgment  creditors,  eto.: 
Gibson,  51  Miss.  699;  24  Am.  Bep.  King  v.  Young  Men*s  Ass'n,  1  Woods, 
644;  Nichols  v.  Glover,  41  Ind.  24;  3S6;  Heist  v.  Baker,  49  Pa.  St.  9; 
Latham  V.  Staples,  46  Ala.  462;  Camp-  Stratton  v.  Gold,  40  Miss.  778,  781; 
bell  V.  Eoach,  45  Ala.  667;  Hamilton  Davis  v.  Hamilton,  50  Miss.  213;  Pngh 
V.  Gilbert,  2  Heisk.  680;  Mitchell  v.  v.  Holt,  27  Miss.  461;  Caldwell  v. 
Butt,  45  Ga.  162;  Francis  v.  Wells,  2  Fraim,  32  Tex.  310;  White  v.  Downs, 
Col.  660.  [See  abo  Woodall  v.  Kelly,  40  Tex.  225;  Carpenter  v.  Mitchell, 
85  Ala.  368;  7  Am.  St.  Bep.  57;  John-  54  111.  126;  Markoe  v.  Andras,  67  IlL 
son  V.  Townsend,  77  Tex.  639;  Loni-  34;  Carr  v.  Holbrook,  1  Ma  240; 
siana  Nat.  Bank  v.  Knapp,  61  Miss.  Dingley  v.  Bank  of  Ventura,  57  CaL 
4S5;  Joiner  v.  Perkins,  59  Tex.  300;  467;  Talieferro  v.  Bamett,  37  Ark. 
Tysen  v.  Wabash  E'y  Co.,  15  Fed.  511;  Campbell  v.  Eankin,  28  Ark.  401; 
Bep.  763;  Mize  y.  Barnes,  78  Ky.  Cordova  v.  Hood,  17  Wall.  1;  Kansler 
506.]  V.  Ford,  47  Miss.  289;  Moore  v.  Lao- 

^  It  appears,  in  a  previous  note,  that  key,  53  Miss.  85;  Blaisdell  t.  Smith,  3 

the  state  statutes  which  have  abol-  111.  App.   150;    Osborne  v.  Boyer,  1 

ished  the  ordinary  equitable  grantor's  Lea,  217;  Collins  v.  Bichart,  14  Bush, 

lien  have  excepted  from  their  opera-  621;  Carr  v.  Thompson,  67  Mo.  472; 

tion  this  lien  arising  from  reservation.  [Kirk  v.  Williams^  24  Fed.  Bep.  437; 
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g  1256.  What  Creates  a  Lien  by  Reserratioii.  —  The 
provision  which  shall  thus  create  a  lien  by  reservation 
may  be  of  various  forms;  but  it  must  be  something  more 
than  a  recital  that  a  specified  amount  of  the  purchase  price 
remains  unpaid.  It  must  show  the  amount  of  the  pur<- 
chase-money  due  which  is  to  be  secured  by  the  lien,  and 
must  in  some  manner  express  an  intent  that  the  payment 
of  such  amount  is  to  be  charged  upon  the  land, — that  the 
land  is  conveyed  subject  to  a  definite  charge  for  the  pay* 
ment  of  the  sum.^ 

Sidwell  T.  WheatoD,  114  Ul.  2S7.    It  thepnrohMe-money  had  been  paid,  and 

■eeme  that  one  who  has  contracted,  in  then  reserved  a  lien  for  all  unpaid 

the  ordinary  manner,  to  sell  land  has  purchase-money,  but  in  fact  only  one 

a  right  to  reserve  such    lien  in   the  third  had  been  paid,  a  lien  as  between 

deed,  slthongh  the  reseryation  was  not  the  grantor  and  the  grantee  is  created 

eoQtracted  for:  Findley  t.  Armstrong,  for  the  whole  of  the  two  thirds  acta* 

23  W.  Va.  113.]  ally  remaining   unpaid:    Ledford    t. 

>  Heist  ▼.  Baker,  49  Pa.  St.  9,  holds  Smith,  6  Busl^  129;  as  against  snbse- 

that  a  provision  in  a  deed  of  land,  "to  quent  grantees  or  mortgagees  who  had 

have  and  to  hold  the  same  under  and  only  the  constmotive  notice  arising 

nbjeet,  nevertheless,  to  the  payment"  from  the  record  and  recitals  of  the 

of  a  certain^  sum  at  the  death  of  the  deed  itself,  the  lien  would  certainly 

pantee,  constitutes  a  ralid  lien  on  the  not  extend  beyond    the    one    third, 

land  aj^ainst  idl   subsequent  owners.  Where  a  lien  has  been  properly  re* 

ete.;  [Eiehelberger  v.  Oitt,  104  Pa.  St.  served  as   security  for   payment   of 

64.]   In  Fagh  t.  Holt»  27  Miss.  461,  notes,  the  substitution  of  a  new  note 

ftitipolation  that  the  title  shall  not  in  place  of  one  originally  given  does 

Tttt  ia  the  crantee  until  the  purchase  not  disturb  the  lien:  Elausler  t.  Ford, 

price  specified  is  paid  was   held  to  47  Miss.  289.    Whatever  words  dis- 

ereate  such  a  specino  lien.     In  Carr  t.  tinctly  convey  the  idea  that  the  gran- 

Holbrook,  1  Mo.   240,  a  clause  that  tor  retains  or  reserves  a  lien  on  the 

the  deed  shall  be  absolute  upon  the  land  creates  an  express  lien  by  reser« 

Wmat  of  certain  notes  described,  vation:  Moore  ▼.  Lackey,  53  Miss.  85. 

untin  default  of  their  payment  shall  Two  partners,  W.  and  Z.,  sold  their 

be  void,  produced  the  same  effect.  Har-  interest  to  the  third,  T. ;  W.  received 

▼«7^'  Kelly,  41  Miss.  490,  93  Am.  Deo.  from  T.  cash  in  full  for  his  share;  Z. 

^f  goes  farther,  and  holds  that  such  received  notes  payable   at   different 

^d  of  lien  is  not  confined  to  the  pay*  times  for  his;  the  deed  from  the  two 

nKBt  of  a  certain  sum  of  money  due,  oontained  the  following:    "And  the 

bnt  may  be  made  to  secure  the  per-  said  Z.  hereby  retains  a  lien  on  the 

fonnance  of  any  obligation  agreed  upon  property  hereby  conyeyed  as  security 

^  the  parties,  —  for  example,  to  se-  for  the  payment  of  the  above-recited 

<^re  an  agreement  to  pay  by  delivering  n  otes  received  in  payment  of  his  inter- 

^i'^rtain  articles.     If  this  decision  is  est;  the  said  W.  has  been  paid  up  in 

followed,  the  scope  of  the  lien  will  be  fall  for  his  interest."    Held,  that  the 

amch  ealarged,  and  the  difference  be-  lien  thus  reserved  extended  to  the  en- 

^*oai  it  and  the  implied  grantor's  (yen-  tire  property  conyeyed  by  both  gran- 

^•}  lien  will   he  much  more  pro-  tors,  and  was  not  confined  to  that  por- 

''^'Bnced.    The  recital  in  a  deed  that  tion  of  it  originally  belonging  to  Z. : 

Naid  land  and  improyements  are  held  Patton  y.  Hoge,  22  Gratt  443.     A 

ooond  for  the  payment  of  said  two  deed  describing  notes  given  for  the 

l^^"  creates  a  valid  lien  on  the  land:  purchase  price,  and  stating  "to  have 

^^ieferro  v.   Bamett,   37  Ark.  611;  and  to  hold  on  the  payment  of  the 

*^adeed  recited  that  two  thirds  of  notes  herein tof ore  stated,"  creates  a 
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§  1267.  Essential  Nature  of  This  LiexL — This  peculiar 
species  of  lien  dififers  essentially  from  that  which  equity 
raises  by  implication  in  favor  of  the  grantor,  since  it  is 
based  upon  and  created  by  express  contract.  It  is  in  all 
essential  elements  a  mortgage.  The  deed  is  made  to  em- 
body an  informal  mortgage  or  defeasance,  and  is  thus  pre- 
Tented  from  being  absolute  so  long  as  the  price  remains 
unpaid.  The  lien  is  made  a  matter  of  record,  is  thus  a 
constructive  notice  to  all  subsequent  dealers  with  the  land, 
and  it  is  in  fact  governed  by  the  rules  which  regulate  the 
effect  of  an  ordinary  mortgage.^    It  is  in  fact  an  American 

lien  by  reseryationtBlaudelW.  Smith,  seoDrity  )ield  by  ft  Tendor  who  has 

3  UL  App.  160.    And  lee  also  Oarr  y.  only  ziven  a  bond  for  the  title.    These 

Thompson,   67  Mo.    472;    Pillow    r.  are  onen  eonfonnded  with  the  rendor's 

Helm,  7  Baxt.  645;  Hobson  y.  Ed-  lien,  because  secnrity  of  the  pnrohaae- 

wards,  67  Miss.  128  (stipulation  in  the  money  is  common  to  all  of  theoL     Bat 

note);  Osborne  y.  Royer,  1  Lea,  217  the  yendor's  lien  arises  wholly  ircftn 

(same);  Frttich  y.  Dickey,  3  Tenn.  Ch.  inference  or  implication,  which  is  in- 

302  (substitution  of  a  new  note);  Ding*  yisible  and  cannot  be  recorded;  the 

ley  y.  Bank  of  Ventura,  67  CaL  467;  others  are  from  express  contract,  yisi- 

Baker  y.  Gompton,  62  Tex.  252.  ble  to  all,  and  may  be  recorded.     All 

^  In  King  y.  Youn^  Men's  Ass'n,  1  of   the   same   consequences    do  not, 

Woods,  386,  Mr.  Justice  Bradley  thus  therefore,  necessarily  result  as  to  aa- 

describes  it:  "  The  reseryation  of  the  signees  or  holders  of  the  debt  secured 

yendor's  [grantor's]  lien  in  the  deed  by  the  yendor's  lien,  nor  as  to  pur- 

ol  conyeyance  ii  equal  to  a  mortgage  chasers  of  the  land  liable  to  it,  aa  be- 

taken   for  the  purchase-money  con-  tween  the  original  parties  and  priyiea, 

temporaneously  with  the  deed,   and  which  do  often  occur  in  the  cases  of 

nothing  more.  The  purchaser  [grantee]  express  lien  by  contract."    See  alao, 

has  the  equity  of   redemption   pre-  to  the  same  general  effect,  that  this 

msely  as  if  he  had  receiyed  a  deed  lien  is  one  by  express  contract  reeem- 

and  giyen  a  mortgage  for  the  purchase-  bling  that  by  a  mortgage:  Robinson  y. 

money."  The useoftheterm  "equity  of  WoMson,    33   Ark.    307;   Collins  y. 

redemption  "  here  is  unfortunate.  The  Riohart,  14  Bush,  621  (is  a  lien  on  the 

grantee  takes  and  holds  the  leaoU  titie  land,  and  not  merely  on   the  rents 

and  estate  encumbered  with  we  lien;  and  profits);  Peters  y.  Clements,  45 

hi»  titie  is  not  equitable.    The  learned  Tex.  1 14;  Masterson  y.  Cohen,  46  'Fex. 

judge  introduces  the  legal  notions  of  620;  Dingley  y.  Bank  of  Ventura,  57 

mortga|;e  wiUi  which  he  is  familiar,  CaL  467;  Coles  y.  Withers,  33  Gratt. 

but  which  certainly  haye  no  place  in  186;   Taliaferro  y.  Bamett,  37  Ark. 

connection  with  this  Uen,   wnich    is  611;  [Kirk  y.  Williams,  24  Fed.  Rep. 

the  equitable  notion  of  the  mortgage  437;    Sichelberger  y.  Gitt,   104   Pa. 

stripped  of  all  its  legal  enyironment.  St.   64;    Bank    y.    Bradley,  16   Lea, 

In  White  y.  Downs,  40   Tex.    226,  279.]    As  further  illustrations  of  its 

Gray,  J.,  thus  contrasts  the  ordinary  resemblance  to  a  mortgage,  and  ita 

"yendor's  lien"  with   the  grantors  difference  from  the  purely  equitable 

lien   by  reseryation:   "The  yendor's  lien  of  the  grantor:  it  is  not  defeated 

[grantor's]  lien,  properly  understood,  nor  waiyed  by  the  grantor's  taking 

IB  not  in  ail  respects  the  same  as  the  other  security:  Carpenter  y.  Mitch^, 

express  lien  often  resenred  in  deeds  of  64  111.  126;  it  can  be  aangned,  and 

conveyance  for  payment  of  purchase-  passes  by  a  transfer  of  the  note  given 

money,  nor  as    strict    mortgages    or  tor  the  price  which  it  secures:  Car- 

deedi  of  trust  for  it,  nor  yet  as  the  penter  y.  Mitchell;  Markoe  v.  Andras^ 
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mode  of  realizing  the  purely  equitable  conception  of  a 
mortgage  stripped  of  all  its  legal  forms  and  features. 

§  ]£58.  Operation  and  Effect  of  This  Lien.  —  It  follows 
as  a  necessary  consequence  that  when  such  a  lien  is  ex« 
pressly  reserved  in  the  deed,  the  grantee's  title  is,  in  a  cer- 
tain sense,  imperfect  until  the  price  is  paid;  or,  to  speak 
more  accurately,  the  title  is  encumbered,  and  all  persons 
holding  or  claiming  under  or  through  the  deed  are  affected 
with  notice  of  the  lien,  and  their  rights  are  necessarily 
subordinate  to  it.^  On  principle,  the  lien  by  reservation 
should  give  the  grantor  the  same  rights  of  priority  over 
other  general  encumbrancers  which  are  held  by  the  mort- 
gagee in  a  purchase-money  mortgage. 

§  1259.  The  Grantor's  Dealing  with  the  Lien— Waiver 
—Assignment.  —  The  grantor's  powers  of  dealing  with 
the  lien  by  reservation  are  much  more  extensive  than 

67  QL  34;  it  ia  foreclosed  in  equity,  render   and   canceUation  of   a  bond 

like  a  mortgage,  and  the  right  of  re-  given  for  the  debt  does  not,  therefore, 

dsmption  alter  foreclosure  ude,  given  necessarily  extinguish  the  lien  itself: 

in  ease  of  mortgage  by  the  law  of  Coles  v.  Withers,  33  Gratt.  186w     For 

8omt  itotesi  applies  also  to  it:  Markoe  the  same  reason,  a  subsequent  chanffe 

T.  Andras.  in    the  form  of   the  instrument   by 

'  See,  in  this  connection,  as  to  the  which  the  debt  is  evidenced,  as  a  sub- 

Botioe  given  to  snitaequent  grantees,  stitution  of  a  new  note  in  place  of  the 

porchaaers,   encnmbraucers,   etc.,  by  original  one,  and  the  like,  does  not  af- 

redt&Ia  and  like  provisions  contained  feet  the  lien:  Kausler  v.  Ford,  47  Miss. 

in  the  title    deeds  from,  under,  or  289;  French  v.  Dickey,  3  Tenn.  Ch.  302. 

through  which  they  claim,  ante,  vol.  2,  It  has  been  held  that  the  lien  takes 

S626^628,and  cases  cited  in  the  notes:  precedence    over    a   prior    judgment 

Stnttoa  V.  Gold,  40  Miss.  778;  Thomp-  against  the  grantee:  See  Parsons  v. 

Kmr.  He&er'a  Ez'rs,  11  Bush,  353;  Hoyt,  24  Iowa,  154.     This  is  strictly 

CollinBv.Bichart,  14Bush,  621;IU)ose-  in  agreement  with  well-settled  prin- 

veltv.  Davis,  49  Tex.  463;  Peters  v.  ciple.     The  doctrine  ia  clearly  estab- 

dements,  46  Tex.   114;  Caldwell  v.  lished  that  a  purchase-money  mort- 

?nim,  ^  Tex.    310;    Masterson  v.  gage  prevails  against  the  general  lien 

Cohen,  46  Tex.  520;  Moore  v.  Lackey,  of  a  prior  judgment,  and  that  it  pre- 

&3  Mua.  85;  Cordova  ▼.    Hood,    17  vents  the  attachment  of  many  other 

Wall  1  (biads  subsequent  grantees,  liens  upon  the  premises  which  might 

«tc);  Ledford  t.  Smith,  6  Bush,  129  otherwise   have    affected    them:    Hoe 

(between  the  grantor  and  the  grantee;  ante,  vol.  2,  §  725,  note.      Since  the 

He  facta  ante,  in  note  under  §  1256);  grantor's  lien  by  reservation  for  the 

Diagley  v.  Bank  of  Ventura,  57  Cal.  purchase  price  is  tantamount  to  a  pur- 

^1  Talieferro  t.   Barnett^   37  Ark.  chase-money  mortgage  given  back  by 

511.    [See  also  Sidwell  v.  Wheaton,  the  grantee,  the  same  results  should 

\U  HI  267;  Eichelberger  v.  Gitt,  104  necessarily  follow  from  it.     In  fact, 

Pa  St  64;  Bank  v.  Bradley,  15  Lea,  the  notice  of  the  lien  embodied  in  tha 

^9.]    The    lien    is    a   security    for  deed  itself  is  more  complete  and  effica* 

^  debt,   and   not   merely    for    the  cious  than  the  notice  created  by  tha 

^oikI  or  uote  or  other  instrument  by  record  of  a  mortgage  or  tha  dooket  of 

vhieh  the  debt  ia  evidenced;  a  aur-  a  judgment. 
S£a  JUR.  — 122 
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those  over  the  equitable  lien  heretofore  described.     His 
acts  which  would  destroy  the  implied  equitable  lien,  such 
as  taking  other  security  on  land  from  the  grantee,  oi^  tak- 
ing notes  of  third  persons  as  security,  and  the  like,  do  not 
thus  affect  the  existence  and  validity  of  the  express  lien.i 
The  grantor  may  of  course  waive  his  lien;  whether  he 
does  so  is  a  matter  of  intention,  which  must  appear  either 
expressly  or  by  acts  directly  inconsistent  with  its  exist- 
ence and  indicating  a  clear  intent  to  waive.*  The  doctrine 
is  established  by  the  great  preponderance  of  authority, 
that  this  lien  is  not  personal  to  the  grantor,  but  may  be 
transferred;  that  it  passes  by  an  assignment  of  the  note, 
bond,  or  other  evidence  of  debt  given  for  the  purchase 
price,  and  may  be  enforced  by  the  assignee.*  When  notes 

1  The  reasons  why  the  purely  eqni-  *  Carpenter  t.  Mitchell,  64  DL  126; 
table  lien  should  be  defeated  by  the  Markoe  v.  Andras,  67  lU.  84;  Hob- 
acceptance  of  independent  security  son  t.  Edwards,  67  Miss.  128;  Os- 
have  no  application  whatever  to  the  borne  t.  Royer,  I  Lea,  217;  Blaisd^ 
lien  by  reservation:  Carr  v.  Thomp-  v.  Smith,  3  HI.  App.  160;  Moore  ▼. 
son,  67  Mo.  472;  Strickland  v.  Sum-  Lackey,  63  Miss.  86;  Kansler  ▼.  Ford, 
merville,  66  Mo.  164;  Adams  v.  Cow-  47  Miss.  289;  Campbell  v.  Raukin,  28 
herd,  30  Mo.  458;  Price  t.  Lauve,  49  Ark.  401;  Dingley  v.  Bank  of  Ven- 
Tex.  74  (taking  a  trust  deed  on  other  tura,  67  Cal.  &7;  Talieferro  v.  Bar- 
lands  as  security  for  the  price  does  nett,  37  Ark.  611;  bnt  see  Pillow  r. 
not  affect  the  lien);  Carpenter  t.  Helm,  7  Baxt.  646.  [Also,  sustaining 
Mitchell,  54  Ul.  126;  McCaslin  v.  the  general  rule,  Morris  v.  Ham,  47 
State,  44  Ind.  151;  Lusk  v.  Hopper,  3  Ark.  293;  Dowdy  v.  Blake,  60  Ark. 
Bush,  179;  Lewis  v.  Pasey,  8  Bush,  205;  7  Am.  St.  Rep.  88.] 
615;  Fogg  V.  Rogers,  2  Cold.  290,  Where  a  lien  was  reserved  in  the 
Hines  v.  Perkins,  2  Heisk.  395;  Ma«  deed  as  security  for  several  notes, 
gruder  v.  Peter,  11  Gill  &  J.  217;  and  these  notes  have  been  assigned 
ochwarz  v.  Stein,  29  Md.  112,119;  to  different  persons,  and  the  holder  of 
Hurlev  v.  Hollyday,  36  Md.  469;  one  note  brought  a  suit  in  equity 
Knisely  v.  Williams,  3  Gratt.  265;  46  making  the  grantor,  the  grantee,  and 
Am.  Dec.  193;  Hatcher's  Adm'r  v.  the  holders  of  all  the  other  notes 
Hatcher's  Ex'rs,  1  Rand.  53;  Luding-  parties,  and  asked  that  the  holders 
ton  V.  Gabbert,  6  W.  Va.  330;  Con-  should  respectively  be  subrogated  to 
ner  v.  Banks,  18  Ala.  42;  52  Am.  Dec.  the  rights  of  the  grantor,  the  court 
209;  Bradford  v.  Harper,  25  Ala.  337;  held  that  the  rule  that  the  assign- 
Bozeman  v.  Ivey,  49  Ala.  75.  [See  ment  of  a  note  secured  by  a  Lien  re- 
also  Dowdy  v.  Blake,  60  Ark.  205;  7  served  in  the  deed  does  not  transfer 
Am.  St.  Rep.  88  (judgment  on  the  the  lien  to  the  assignee,  and  does  not 
debt  not  a  waiver);  Bank  v.  Bradley,  enable  him  to  enforce  the  lien  by  a 
15  Lea,  279  (same);  Byrns  v.  Wood-  suit  in  his  own  right  against  the  gran- 
ward,  10  Lea,  444.]  tee,  did  not  apply,  and  the  relief  asked 

*  Coles  v.  Withers,   33  Gratt.  186;  was  granted:  Campbell  v.  Rankin,  28 

Butler  V.   Williams,   6    Heisk.    241;  Ark.  401.    In  Robinson  v.  Woodson, 

French  v.  Dickey,  3  Tenn.  Ch.  302.  33  Ark.  307,  it  is  held  that  a  lien  by 

[See  also  Frazier  v.  Hendren,  80  Va.  reservation  is  transferred  to  the  gran> 

265;    Byrns   ▼•  Woodward,   10  Lea,  tee  by  a  second  deed  acknowledging 

444.]  payment,  when  no  payment  had  in 
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given  for  installments  of  the  purchase  price  are  secured 
by  a  lien  reserved  in  the  deed,  and  these  notes  are  trans- 
ferable, the  lien  or  quasi  mortgage  acquires  some  of  the 
elements  of  negotiability.^  This  lien  is  enforced  in  equity 
by  a  suit  and  relief  similar  in  all  respects  to  those  for  the 
foreclosure  of  a  mortgage.' 


SECTION  VI. 

THE  VENDOR'S  LIEN  AND  THE  VENDEE'S  LIEN  ON  CONTRAOT 

FOR  SALE  AND  PURCHASB. 

ANALYSIS. 

tt  1260-1268L     Vendor's  lien  nnder  oontraot  of  sale. 

1 1260.     General   doetrine;   vendor*!  lien  and  grantor'i  lien  dietin* 

gaished. 
i  126L     Eeiential  nature  and  effects;  rendor'i  interest  determined  by 

doctrine  of  eqnitable  conTorsion. 
i  1262.     How  enforced. 
1 1263L     Vendee's  lien  for  pnrchase-money  paid. 

§  1260.  Vendor's  Lien  under  Contract  of  Sale. — It  baa 
been  said,  in  English  and  American  decisions,  that  the 
vendor's  lien  may  arise  before  conveyance  as  well  as  after; 
and  the  interest  or  right  of  the  vendor  under  an  ordinary 
contract  for  the  sale  of  land,  or  a  bond  conditioned  to  sell 
and  convey,  or  whatever  may  be  the  form  of  the  agree- 
ment, has  been  called  a  vendor's  lien,  and  treated  in  the 
same  manner  as  the  equitable  lien  arising  in  favor  of  the 
grantor  upon  an  actual  conveyance  of  the  land  where  the 

^  besa  made,  and  that  nnder  this  ^  Where  several  notes  are  thus  se- 
weood  deed  the  grantor  has  the  ordi-  cnred  by  a  lien  of  reservation,  the 
ury  equitable  lien  as  if  the  first  one  whole  seems  to  be  analogous  to  a  mort- 
b^  not  been  made;  and  in  Summers  gage  given  to  secure  several  notes.  If 
V'  KilgQs,  14  Bosh,  449,  it  is  held  that  the  notes  are  transferred  to  dififerent 
'^  grantor  may  release  the  lien  by  res-  persons,  the  riffht  of  the  holders  to  par- 
emtion,  although  he  has  previously  ticipate  in  and  enforce  the  lien  would 
*ingned  a  note  secured  by  such  lien  seem  to  depend  upon  the  same  rules 
to  s  third  person.  It  seems  difficult  which  apply  to  notes  secured  by  a 
to  reoQQcile  this  decision  with  those  mortgage:  See  ante,  §§  1201-1203. 
vhiefa  lastun  the  assignability  of  the  *  Markoe  v.  Andras,  67  HI.  34;  Gas- 
lien  and  the  righto  of  the  assignee  to  ton  v.  White,  46  Mo.  486;  King  t. 
nfotoe  it  Young  Men's  Ass*n,  1  Woods,  386. 
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purchase  price  in  whole  or  in  part  is  left  unpaid.'    Tliis 
is  an  unnecessary  and  an  incorrect  use  of  terms;  it  con- 
founds legal  notions  which  are  essentially  different.   There 
is  a  plain  distinction  between  the  lien  of  the  grantor  after 
a  conveyance,  and  the  interest  of  the  vendor  before  con- 
veyance.   The  former  is  not  a  legal  estate,  but  is  a  mere 
equitable  charge  on  the  land;  it  is  not  even,  in  strictness, 
an  equitable  lien  until  declared  and  established  by  judi- 
cial decree.'    In  the  latter,  although  possession  may  have 
been  delivered  to  the  vendee,  and  although  under  the  doc- 
trine of  conversion  the  vendee  may  have  acquired  an  equi- 
table estate,  yet  the  vendor  retains  the  legal  tiiUy  and  the 
vendee  cannot  prejudice  that  legal  title,  or  do  anything  by 
which  it  shall  be  divested,  except  by  performing  the  very 
obligation  on  his  part  which  the  retention  of  such  title 
was  intended  to  secure,  —  namely,  by  paying  the  price 
according  to  the  terms  of  the  contract.     To  call  this  com- 

»  Smith  V.  Hibbard,   2  Dick.  730;  Simmons,  79  Ga.  649;  Walker  v.  Kee, 

Smith  V.  Evans,  28  Beav.  69;  White-  16  S.  O.  76.]    Cases  in  which  no  lien 

hurst  y.  YancUdl,  7  Baxt.  228;  Bizzell  existed:  Dixon  v.  Grayfere,  1  De  6ex 

T.  Nix,  60  Ala.  281;  31  Am.  Rep.  38;  &  J.  655;  Att'y-Gen.  y.  Sittingbourne 

Johnson  y.   Nnnnerly,  30  Ark.  153;  etc.   R'y,  L.  R.  1  Eq.   636;   Earl  of 

Hanghwout  y.  Morphy,  22  N.  J.  Eq.  Jersey  y.  Briton  etc.  Dock  Co.,  L.  R.  7 

531;  Hall  y.  Jones,  21  Md.  439:  Tan*  Eq.  409;  Prentice  y.  Nntter,  25  Minn, 

oey  y.  Manck,  15  Gratt.  300;  Keel  y.  484;  Weare  y.  Linnell,  29  Mich.  224; 

Clay,  48  Ala.  252;  Servis  v.  ]3eatty,  Willis  y.  Searcy,  49  Ala.  222;  Willard 

32  Miss.   52;    English  y.   Russell,   1  y.  Reas,  26  Wis.  540;  [Sykes  y.  Betts, 

Hemp.  35;   Amory  y.  Reilly,  9  Ind.  87  Ala.  537.] 

490;  Steyena  y.  Chadwick,  10  Kan.        '  Although  thp  right  of  the  grantor 

406;  15  Am.  Rep.  348;  Smith  y.  Row-  is  called  a  lien,  yet,  as  will  be  more 

land,  13  Kan.  245;  Hill  y.  Grigaby,  32  fully  shown  in  the  subsequent  chapters 

Gal.  55.     [See  also  Ayery  y.  Clark,  87  on  remedies,  it  is  rather  the  poteu- 

CaL  619;  22  Am.  St.  Rep.  272.]    See  tiality  of  a  lien;  it  cannot  be  enforced 

also,  as  examples  of  cases  when  the  until  the  legal  remedies  against  the 

lien  exists.  In  re  Patent  Carriage  Co.,  grantee  have  been  exhausted  or  are 

L.  R.  2  Eq,  349;  Lycett  y.  Stafford  unavailing,  and  it  only  acquires  ita 

etc.  R*yy  ll  R.  13  Eq.  261;  Earl  St.  character  of  a  speoifio  encumbrance  by 

Ger mains  y.  Crystal  Palace  R*y,  L.  R.  the  commencement  of  a  suit  to  enforce 

11  Eq.  568;  Wins  y.  Tottenham  etc  it.    In  Gilman  y.  Brown,  1  Mason,  191, 

R'y,   L.   R.   3  Ch.   740;    Morgan   v.  Mr.   Justice  Story  said:    *<It  ia»  in 

Swansea  etc  Authority,  L.  R.  9  Ch.  short,  a  right  which  has  no  existence 

Diy.  582;  Nives  y.  Nives,  L.  R.  15  Ch.  until  it  is  established  by  the  decree  of 

Div.  649;  Fry  y.  Prewett»   56  Miss,  a  court  in  the  particular  case.'*    In 

783;  Gotten  y.  McGehee,  54  Miss.  510;  Hutton  y.   Moore,  26  Ark.  382,  the 

Prentice  y.  Nutter,   25   Minn.  484;  court  said:  *'  His  lien  is  an  individual 

Johnson  T.  Godden,  33  Ark.  600;  Mar*  eqaity,  of  no  force  until  declared  by  a 

tin  y.  CBumoo,  35  Ark.  62;  Stephen-  court  of  equity '';  and  see  CampbeU  y. 

son  y.  Rioo^  12  W.  Va.  575;  Day  v.  Rankin,  28  Ark.  401,  406;  Moore  ▼. 

Hale,  22  Gratt  146;  Vail  v.  Drexel,  Anders,  14  Ark.  628,  634;  60  Am.  Oeo. 

9  in.  App.  439;    [also  WiUiams  y.  551. 
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plete  legal  title  a  lien,  is  certainly  a  misnomer.  In  case 
of  a  conveyance)  the  grantor  has  a  lien,  but  no  title.  In 
case  of  a  contract  for  sale  before  conveyance,  the  vendor 
has  the  legal  title,  and  has  no  need  of  any  lien;  his  title  is 
a  more  efficient  security,  since  the  vendee  cannot  defeat  it 
by  any  act  or  transfer  even  to  or  with  a  b(ma  fide  pur- 
chaser.^ 


true  natiira  of  the  vendar^i  oiay  be  eited  m  MtabliflLing  the  prop- 
utowt  IB  folly  recognised  by  nnmer*  ontion  that  the  relation  of  traetee 
eu  dediione  even  while  they  nae  tiie  and  ceahd  qm  truti  doee  in  a  certain 
«rdiiiiiy  term  of  "Tcndor'e  lien"  in  Mme  eziet  between  Tendor  and  par* 
dntignatJag  that  interests  In  come  of  ohaaer}  that  ia  to  lay,  when  a  nan 
the  CMMi  however,  the  ewential  die-  asreee  to  eell  hie  estate,  he  is  trustee 
tinction  between  the  grantor's  and  the  m  the  Ief;al  estate  for  the  person  who 
▼tndor's  position  seems  to  hsTe  been  has  pnroEssed  it^  €M  eooii  €M  (As  eoa- 
OTeilooked.  The  reoent  esse  of  Vail  trad  ia  wmpUttd,  bui  not  hrfore,**  This 
▼.  Dmel,  0  HI.  App.  439,  presents  esse  mA  Horn.  Shaw  y.  Foeter,  L.  R. 
tba  doctrine  in  a  Tory  dear,  correct,  6  U.  L.  321,  was  decided  on  appesl 
md  instnietive  msnner,  while  using  by  the  house  of  lords,  and  all  of  the 
the leeostomed  phraseology:  "Under  law  lords  delivered  opinions.  Lord 
■a  agTiCflMnt  for  the  sale  of  land,  the  Chelmsford  said  (p.  833):  "  Accord* 
vendor  has  an  equitable  lien  on  the  ing  to  the  welUknown  rule  in  equity, 
prapsrty  for  unpaid  purchase-money,  when  the  contract  for  sale  was  signed 
In  equity  the  Tendee  is  considered  the  by  the  parties.  Sir  W.  Foster  [the  ven- 
ewner.  The  lien  of  the  vendor  is  in  dor]  became  a  trustee  of  the  estate  for 
ran,  sad  he  may  resort  to  equity  in  Pooley  [the  yendee],  and  Pooley  a 
tiM  first  instance  to  enforce  it^  without  trustee  of  the  purchase-money  for  Sir 
bit  rsMTting  to  a  suit  at  law  to  re-  W.  Foster."  Lord  Cairns  said  (p.  338): 
ciMWthe  amount  due."  See  also  Mo-  ''Under  these  circumstances,  I  ap« 
Oulin  y.  State,  44  Ind.  151;  Moore  y.  prebend  there  cannot  be  the  slightest 
Anden,  14  Ark.  628,  634;  60  Am.  doubt  of  the  relation  subsisting  m  the 
l)ec  651;  Button  y.  Moore,  26  Ark.  eye  of  a  court  of  equity  between  the 
382;  Pitts  y.  Parker,  44  Miss.  247;  yendor  and  the  purchaser.  The  yen* 
Wells  ▼.  Smith,  44  Miss.  296;  Driver  dor  wss  a  trustee  of  this  property  for 
V.  Hodspeth,  16  Ala.  348;  Reese  y.  the  purchaser;  the  purchaser  was  the 
Boris,  38  Oa.  565;  Hines  y.  Perkins,  real  beneficial  owner,  in  the  eye  of  a 
2  Hwsk.  806;  Sparks  y.  Hess,  15  OaL  court  of  equitjr,  of  the  property,  sub- 
188i  IM,  per  Field,  J.;  Church  y.  jectonlyto  this  observation,  that  the 
Smith,  38  Wis.  492;  496^  per  Lyon,  J.  yendor,  whom  I  haye  called  the  tras- 
[Ses  siso  Lowery  y.  Petsncn,  76  Ala.  tee^  was  not  a  mere  dormant  trustee^  — 
109;  Mosea  y.  Johnson,  88  Ala.  517;  he  was  a  trustee  having  a  personal 
16  Am.  Si.  Beg.  58;  Qessner  y.  Palma-  and  substantial  interset  in  the  prop* 
te,  89  QsL  89;  Robinson  y.  Apple-  erty,  a  right  to  protect  that  interest, 
too,  124  HL  276;  Poe  y.  Pazton,  26  and  an  active  right  to  assert  that  ia- 
W.  Vs.  607;  White  y.  Blakemore,  8  terest  if  anything  should  be  done  in 
Im,49;  Hale  y.  Baker,  60  Tex.  217;  derogation  of  it.  The  relation,  there- 
Biniom  v.  Brawn,  63  Tex.  188;  Beat-  fore,  of  trustee  and  ceKirf  one  «nii<  sub- 
tit  v.  Dickinson,  80  Ark.  206(vendee  listed,  but  subsisted  subject  to  the 
OBBot  impair  yendor's  security).!  paramount  right  of  the  yendor  and 
Dis  saet  positions  of  the  yendor  and  trustee  to  protect  his  own  interest  as 
^Vkdas  have  been  described  by  most  a  vendor  of  the  properly.''  That  in- 
■BOMat  Knglish  judges  in  recent  tersst^SirOeorge  Jesselsay^inasub- 
^w,  snd  mAt  opmiotts  are  very  in-  sequent  case,  is  synonymous  with  the 
•tnulive.  In  McCreight  y.  Fester,  ordinary  term,  the  "ysndor's  lien"  or 
!«•  B.  5  Ch.  604,  610,  Lord  Hatherley  charge.  Lord  O'Hagan  Mid  (p.  349): 
Midi  •'U  is  quite  true  that  ttuthoritiea  * 'By  the  contract  of  sals  the  Tiader, 
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§  1261.    Essential  Nature  and  Effects.  —  In  fact,  the 
position  of  the  vendor  prior  to  conveyance  is  defined 

in  the  view  of  the  ooart  of  equity*  dis-  been  called  a  naked  or  bare  trustee 
poses  of  his  right  over  the  estate,  and  (that  is,  a  person  without  beneficial 
on  the  execution  of  the  contract  he  interest),  and  a  mortgagee  who  is  not, 
becomes  corutnicUvely  a  trustee  for  the  in  equity  (any  more  than  a  vendor), 
vendee,  who  is  thereupon,  on  the  other  the  owner  of  the  estate,  but  is,  in  cer- 
side,  bound  by  a  trust  for  the  payment  tain  events,  entitled  to  what  the  un- 
of  the  purchase-money."  Lord  Hath-  paid  vendor  is,  viz.,  possession  of  the 
erleysaid(p.J356):  **  The  moment  that  estate,  and  a  charge  upon  the  estate 
a  contract  for  sale  and  purchase  is  en-  for  his  purchase-money.  Their  pe- 
tered into,  and  the  relation  of  vendor  sitions  are  analogous  in  another  way. 
and  vendee  is  constituted,  the  vendor  The  unpaid  mortgagee  has  a  right  to 
becomes  Sk  constructive  trustee  for  the  foreclose, -^  that  is  to  say,  he  has  the 
vendee,  ft  is  but  a  constructive  trtut."  right  to  say  to  the  mortgagor, '  Either 
In  Rose  v.  Watson,  10  H.  L.  Cas.  672,  pay  me  within  a  limited  time,  or  yon 
678,  Lord  Westbury  said:  "When  lose  your  estate,'  and  in  default  of 
the  owner  of  an  estate  contracts  with  pajrment  he  becomes  absolnte  owner 
a  purchaser  for  the  immediate  sale  of  of  it.  So  although  there  has  been  a 
it,  the  ownership  of  the  estate  is  m  valid  contract  of  sale,  the  vendor  has 
equity  transferred  by  that  contract."  a  similar  right  in  a  court  of  equity;  he 
In  Wall  V.  Bright,  1  Jacob  ft  W.  494,  has  a  right  to  sav  to  the  purchaser, 
608,  the  master  of  rolls  said:  "The  'Either  pay  me  the  purchase-money 
vendor  is  not  a  mere  trustee;  he  is  in  or  lose  the  estate.'  Such  a  decree 
progress  towards  it,  and  finally  be-  has  sometimes  been  called  a  decree 
comes  such  when  the  money  is  paid,  for  oancellation  of  the  contract;  time 
and  when  he  is  bound  to  convey."  is  given  by  a  decree  of  the  court  of 
These  extracts  show  that  the  ablest  equity;  and  if  the  time  expires  with- 
judges  have  found  it  very  difficult  to  out  the  money  beine  paid,  the  contract 
formulate  a  statement  which  should  is  canceled  by  the  decree  or  judgment 
exactly  reconcile  the  idea  of  the  ven-  of  the  court,  and  the  vendor  b^omes 
dor  having  merely  a  lien  with  the  again  the  owner  of  the  estate  [i.  e., 
notion  of  his  being  a  trustee.  In  equitable  as  well  as  legal  owner].  But 
the  recent  case  of  Lysaght  v.  Ed-  that,  as  it  appears  to  me,  is  a  totally 
wards,  L.  R.  2  Ch.  Div.  499,  506,  607,  different  thing  from  the  contract  being 
Sir  George  Jessel,  M.  R.,  states  the  canceled,  because  there  was  eome 
effect  of  a  contract  for  the  sale  of  equitable  ground  for  settins[  it  aside." 
land  as  follows:  *'It  appears  to  me  The  judge  goes  on  to  <Sscns8  ihe 
that  the  effect  of  a  contract  for  sale  meaning  of  '*  valid  contract "  for  the 
has  been  settled  for  more  than  two  sale  of  land,  when  such  contract  is 
centuries;  certainly  it  was  completely  valid  and  binding,  and  then  proceeds: 
settled  before  the  time  of  Lord  Hard-  '*  Being  a  valid  contract,  it  has  this 
wicke,  who  speaks  of  the  settled  doc-  remarluible  effect,  that  it  converts  the 
trine  of  the  court  as  to  it.  What  estate,  so  to  say,  in  equity;  it  makes 
is  that  doctrine  ?  It  is  that  the  the  purchase-money  a  part  of  the  per- 
moment  you  have  a  valid  contract  sonal  estate  of  the  vendor,  and  it 
for  sale  the  vendor  becomes  in  equity  makes  the  land  a  part  of  the  real  es- 
a  trustee  for  the  purchaser  of  the  es-  tate  of  the  vehdee;  and  therefore  all 
tate  sold,  and  the  beneficial  ownership  those  cases  on  the  doctrine  of  constmct- 
passes  to  the  purchaser,  the  vendor  ive  conversion  are  founded  simply  on 
having  a  right  to  the  purchase-money,  this,  that  a  valid  contract  actually 
a  charge  or  lien  on  the  estate  for  the  changes  the  ownership  of  the  estate  in 
security  of  that  purchase-money,  and  equity.  That  being  so,  is  the  vendor 
a  right  to  retain  possession  of  the  es-  less  a  trustee  because  he  has  the  rights 
tate  until  the  purchase-money  is  paid,  which  I  have  mentioned?  I  do  not  see 
in  the  absence  of  express  contract  as  how  it  is  possible  to  say  wo.  If  any- 
to  the  time  of  delivering  possession,  thing  happens  to  the  estate  between 
In  other  words,  the  position  of  the  the  time  of  side  and  the  time  of  corn- 
vendor  is  something  between  what  has  pletion  of  the  purchase,  it  ia  at  the 
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and  determined  by  the  doctrine  of  equitable  conversion* 
rather  than  by  that  of  mere  equitable  lien.  He  holds  the 
legal  title  as  security  for  the  performance  of  the  vendee's 
obligation^  and  as  trustee  for  the  vendee,  subject  to  such 
performance,  and  that  title  may  be  conveyed  or  devised, 
and  will  descend  to  his  heirs.  In  equity,  his  real  inter- 
est is  personal  estate;  he  becomes  by  equitable  conversion 
the  owner  of  the  purchase-money,  of  which  the  vendee  is 
his  trustee,  and  this  claim  for  the  purchase-money  passes 
on  his  death  to  his  executors  or  administrators.  On  the 
other  hand,  the  vendee  becomes,  by  conversion)  the  real 
beaeficial,  although  equitable,  owner  of  the  land;  his  in- 
terest under  the  contract  is,  in  equity,  real  estate,  and 
descends  to  his  heirs.  The  so-called  lien  of  the  vendor 
is  only  another  mode  of  expressing  his  equitable  interest 
thus  arising  from  the  doctrine  of  conversion;  and  so  far 
as  it  has  any  distinctive  signification,  it  simply  means 

rial  of  the  parehaser.    IfHiaahouse  as  his  seonritv;    or,   as   it  ia  other- 

that  is  lold,  and  the  house  is  burned  wise  expressed,  he  has  alien  npon  the 

down,  the  purchaser  loses  the  house.  Tondee's  eqnitable   estate  as   secnri- 

hi  tbe  same  way  there  is  a  correlative  ty  for  payment  of  the  pnrchase-money 

liibil'iy  on  tiie  part  of  the  vendor  in  according  to  the  terms  of  the  agree* 

poaseasion.    He  is  not  entitled  to  treat  ment.     PractioaUy,  this  lien  consists 

the  estate  as  his  own.     If  he  willfnlly  in  the  vendor's  right  to  enforce  pay* 

duoagea  or  injnres  it,  he  is  liable  to  ment  of  the  price,  by  a  suit  in  equity 

the  purchaser;  and  mor%  than  that,  he  against  the  vendee's  equitable  estate 

is  liable  if  he  does  not  take  reasonable  in  the  land,  instead  of  by  means  of  an 

care  of  it    So  far  he  is  treated  in  all  ordinary  action  at  law  to  recover  the 

respects  as  a  trustee,  subject,  of  course,  debt.    In  England  the  vendor's  equi- 

to  his  right  to  be  paid  the  purchase  table  remedy  consists  in  a  suit  in  the 

mosey,  uid  his  right  to  enforce  his  nature    of   a    strict   foreclosure,   by 

security  against  the  estate."    See  also  which  the  vendee  is  decreed  to  pay 

Morgan  v.  Swansea  etc.  Authority,  L.  the  price  within  a  limited  time,  and  in 

R.  9  Oh.  Div.  582,  584.    To  these  ad-  default  of  such  psyment  the  contract 

mirable  expositions  nothing  need  be  is  canceled,  the  vendee's  equitable  es- 

ulded  by  way  of  comment.      They  tate  is  foreclosed,   and  the  vendor's 

■how  that  the  notion  of  the  vendor  s  legal  estate  becomes  aaain  absolute, 

liea  is  simply  another  mode  of  express-  In  the  United  States  the  same  mode 

ing  the  settled  doctrine  of  conversion  of  enforcing  the  lien  by  a  suit  in  tbe 

wrought  by  a  contract  for  the  sale  of  nature  of  a  strict  foreclosure  is  pur* 

Ittd.    In  equity  the   vendee   is  re-  sued.     Another   mode    seems  to   be 

garded  as  the  real  beneficial  owner,  recognized,  at  least  in  some  of  the 

erea  though  he  has  not  paid  the  pur-  states,  by  which  the  vendee's  equita- 

chsse  price;   the  vendor    holds    the  ble  estate  under  the  contract  is  sold 

1^  estate  as  trustee,  and  when  the  in    pursuance  of    a   judicial  decree. 

^>fms  of  the  contract  are  complied  Such  a  sale  would  operate  as  an  assign- 

▼ith,  he  is  bound  to  convey.     Until  ment  of  the  vendee  s  rights  nnder  the 

those  terms   are  complied  with,  the  contract,  and  would  not  be  a  oancella- 

^;al  tiUe    remains    in   the  vendor  tion  of  the  contract  itself. 
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his  right  of  enforcing  his  claim  for  the  purcbase-monej 
against  or  out  of  the  vendee's  ^quitahle  estate  hy  means 
of  a  soit  in  equity.^ 

§  1262.    How  Enforced.  —  The  equity  action  to  en- 
force the  so-called  lien  is  simply  an  action  to  compel  the 

vendee  to  make  payment  of  the  purchase  price  within  a 
specified  time,  or  else  be  barred  of  all  rights  under  the 
contracti  —  that  is,  an  action  to  foreclose  the  contract. 

In  actions  at  law  to  recover  the  purchase  price,  it  is  the 

1  Sea  ante,  toL  1,  S§  368,  872,  and  HoUis,  4  Baxt.  624;  [Areiy  ▼.  CUric, 
oases  cited;  also  cases  in  lastpreced-  87  Cal.  619,  626;  22  Am.  St.  Rep.  272 
ing  note;  Lewis  T.  Hawkins,  23  WalL  ("waiyed"  by  mortgage).]  u  the 
119;  Lingany.  Henderson,  1  Bland,  yendee  has  fully  performed  all  of  the 
236;  Ttt<£  y.  Calyert,  33  Md.  209;  contract  on  his  part,  he  is,  of  conrae. 
Kiohards  y.  Fiiher,  8  W.  Va.  66;  Had-  entitled  to  a  conyeyanoe,  eyen  though 
ley  y.  Nash,  69  N.  0.  162;  Har-  the  purchase  price  remains  partly  un- 
yill  y.  Lowe,  47  Ga.  214;  Scroggins  paid;  and  this,  it  seems,  is  what  some 
y.Hoadlcy,  66  Ga.  166;  Relfe y.  Rielfe,  of  the  cases  mean  by  ''waiving  the 
84  Ala.  600,  604;  73  Am.  Dec.  467;  lien."  [See  also Sykesy.  Betts,  87  Ala. 
8hinn  y.  Taylor,  28  Ark.  623;  Lewis  y.  637  (when  the  consideration  is  nncer- 
Boskins,  27  Ark.  61;  Holman  ▼.  Pat-  tain,  as  on  sale  of  real  and  personal 
terson's  Heirs,  29  Ark.  367;  Cochran  property  for  a  gross  sum,  nopresuiAp- 
y.  Wimberly,  44  Miss.  603;  Money  tion  that  the  retention  of  the  legal 
y.  Dorsey,  7  Smedes  ft  M.  16,  22;  title  is  for  the  purpose  of  security).] 
Taylor  y.  Eckford,  11  Smedes  ft  M.  Priority:  On  principle,  the  yendor's 
21;  Roberts  y.  Francis,  2  Heisk.  127;  right  diould  niskye  priority  oyer  sub- 
Carter  y.  Sims,  2  Heisk.  166;  Cleye-  sequent  judgments  recoyered  against 
land  y.  Martin,  2  Head,  128;  8itz  y.  the  yendee,  irrespectiye  of  the  qnes- 
Deihl,  66  Mo.  17;  Seits  y.  Union  Pac  tion  of  notice,  since  he  retains  the 
£*y,  16  Kan.  183;  Smith  y.  Moore,  26  legal  title;  hii  position  in  tiiis  respect 
HL  392;  Greene  y.  Cook,  29  HI.  186;  is  entirely  different  from  that  of  the 
Groye  y.  Miles,  68  HL  338;  71  HI.  ffrantor:  Grubbs  y.  Wisors,  82  Gratt. 
876;  Button  y.  8chr<^er,  6  Wis.  698;  J27;  Ships  y.  Repass,  28  Gratt  716; 
Merritty.  Judd,  14  Cal.  69;  Purdyy.  Wooten  y.  Bellinger,  17  Fla.  289; 
Bullard,  41  CaL  444.  [See  also  Walker  Paris  Exch.  Bank  y.  Beard,  49  Tex. 
y.  Crawford,  70  Ala.  667;  Moses  y.  868;  Jones  y.  Sackett,  36  Mich.  192: 
Johnson,  88  Ala.  617;  16  Am.  St  Rep.  fSee  also  §  721,  notes.]  Agaffnment: 
68;  Hardin  y.  Boyd,  113  U.  S.  76o;  When  notes  are  giyen  for  the  price. 
Wells  y.  Francis,  7  Col.  896;  White  and  these  notes  are  assigned,  the  Uen 
T.  Blakemore,  8  Lea,  49.]  PMses,  and  may  be  enforoed  by  the  as- 

The  following  recent  oases  illustrate  signee:  Martin  y.  CBannon,  36  Ark. 

some  particular  points  decided  with  62;  [slso  Lowery  y.  Peterson,  76  Ala. 

respectto  this  lien:  ITaioer.*  It  is  notL  109;   Gessner  y.  Clark,  89  CaL   89; 

ih  general,  waiyed  by  the  taking  of  Russell  y.   Kifkbride,   62  Tex.  456: 

other  security  for  the  purchase  price,  Mnrphrea  y.  Countiss»  68  Mias,  712 

whetiier  personal  or  on  land;  in  this  (not  defeated  in  hands  of  assignee  by 

respect  it  differs  from  the  ''grantor's  yendee's  subsequent   reception   of  a 

lMn**t  Sehom  y.  McWhirter,  6  Baxt.  deed  from  the  yendor);  as  to  subrc^a- 

nit  818;   Wavreny.  Branch,  16  W.  tion,  see  Beattie  y.  Dickinson,  89  Ark. 

▼a.  21:  Boseman  t.  lyey,  49  Ala.  76;  206;]   but   the   assignee  obtains   no 

MeObdm  y.  State,  44  Ind.  161;  Day  higher  rights:  he  takes  subject  to  de- 

T.  Hale,  23  Gratt  146;  [also  Robhison  fenses;  and  if  the  lien  had  been  other* 

T.  Afrpleton,  124  Dl.  276;  Rogers  y.  wise  destroyed,  he  cannot  enforce  it: 

Blum,  66  Tez.  1;]  but  see  Hollisr.  MoMmear.  Rose^  64Iowa,  622. 
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uniform  rale  that  the  vendor  must  allege  and  show  that 
he  has  tendered  a  conveyance  in  pursuance  of  the  terms 
of  the  contract.  Whether  such  tender  of  a  deed  is  a  pre* 
requisite  to  the  vendor's  maintaining  his  suit  in  equity, 
is  a  question  upon  which  the  American  decisions  are  in 
direct  conflict,  and  the  authorities  do  not  seem  to  pre- 
ponderate decidedly  in  favor  of  either  view.^ 

S 1263.  The  Vendee's  Uen.  —  The  lien  of  the  vendee 
under  a  contract  for  purchase  of  land  for  the  purchase* 
money  paid  hy  him  before  a  conveyance  is  the  exact 
coanterpart  of  the  grantor's  —  or,  as  it  is  commonly  called, 
the  vendor's  —  lien,  described  in  the  last  section  but  one. 
In  the  latter  case,  the  legal  title  has  been  conveyed  to  the 
grantee,  and  yet  the  grantor  retains  an  equitable  lien  upon 
the  land  as  security  for  the  purchase  price  agreed  to  be 
paid.  In  the  former  case,  the  legal  title  remains  in  the 
vendor,  who  has  simply  agreed  to  convey,  while  the  ven- 
dee, although  having  as  yet  acquired  no  legal  interest  in 
the  land  by  virtue  of  the  contract,  does  obtain  a  lien 
upon  it  as  security  for  the  purchase-money  he  has  paid, 
and  for  the  performance  of  the  vendor's  obligation  to 
convey.*    In  England,  therefore,  and  in  the  American 


'Hi*  foUowmg  OMM  hold  that  no  wm  diitmgmthed  on  these  faots  from 

tender  of  n  deed  by  the  rendor  ia  ne-  Fneeon  t.  BibmU,  tupra.    It  ia  not 

CMitty:  Freeeon  y.  BiBseU,  63  K.  Y.  neoeaa»ry  that  the  Tendor  ehonld  first 

168  (oat  compare  Thomaon  y.  Smith,  exhaust  his  le^  or  other  remedies: 

13  K.'  T.  901);  Church  V.  Smith,  89  VaQ  y.  Drexel,  9  DL  App.  489;  Mo- 

Wb.  492;  Be  Forest  y.  Holnm,  88  Osslin    y.    State,    ntpra;  Sehom  y. 

Wifc  516;  MeKenaio  y.  Baldridge,  49  MoWhirter,  6  Baxl  811, 318.    Where 

Ak  664.    Per  contrOf  sach  a  tender  a  note  for  parchaae-money  has  been 

9  aceesaary!  Cole  y.  Wright,  60  Ind.  assigned,  the  assignee  may  not  only 

96;  MeOaalin  y.  State,  44  Ind.  151;  enforoe  the  lien  against  the  yendee. 

Turner   y.    Lasaiter,  87    Aric.  662;  bnt  may  haye  appropriate  relief  against 

Wakefi^  y.  Johnson,  26  Ark.   606;  the  yendor-assignor:  Chnrch>.  Smith, 

HyM  y.  Broyles,  87  Miss.  624;  and  89  Wia.  492;  as    to  enforoement  of 

ft*  ame  mlo  is  stated  in  Sngden  on  plaintiff*s  Jn^ment  against  rents  dne 

▼ndora.    In  Thomson  y.  Smith,  68  the  yendee,  ete.,  see  Seat  v.  Knight, 

H*  Y.  801,  it  was  held  that  the  admin*  8  Tenn.  Ch.  262;  for  remedy  by  jndi- 

iitntofs  or  exeontors  of  a  deoeased  eial  sale  as  in  the  ordinary  foreolosnre 

^^ttdor  oonid  not  maintain  the  action  of  a  mortgage^  see  Bmoe  y.  TUson,  26 

wikfatNrt  alleipng  a  tender,  or  that  they  N.  T.  194. 

tt»  ready,  ynllmg,  and  aUeto  gtye  a  *Tho  lien  exists,  of  oonrse,  only 

M,  nnkas  tho  person  yested  with  whore  the  yendor  is  unable  or  refnsea 

tt*  titles  the  heir  or  deyisee,  ia  abo  to  perform  his  contract  so  that  tiie 

Bids  a  party  to  the  salt  so  as  to  yendee  can  reooyer  back  the  pnrdiase- 

U  bomd  by  the  jndgmentk    Iha  ease  money  paid.    It  doea  not  anse  whan 


§  1264  EQUITY  JUBISPBUDBNCB.  194& 

states  where  the  grantor's  lien  has  been  adopted,  the 
vendee's  lien  upon  the  lands  contracted  to  be  sold  as  a 
security  for  so  much  of  the  purchase  price  as  he  has  paid 
prior  to  a  conveyance,  and  for  the  performance  by  the 
vendor  of  his  obligation,  exists  to  the  same  extent  against 
the  same  classes  of  persons,  and  governed  by  the  same 
rules,  as  the  corresponding  lien  of  the  grantor.  The  lien 
only  arises,  of  course,  when  the  vendor  is  in  some  default 
for  not  completing  the  contract  according  to  its  terms, 
and  the  vendee  is  not  in  default  so  as  to  prevent  him 
from  recovering  the  purchase-money  paid« 
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§1264.  English  Doctrine.  —  It  is  a  well-settled  doc- 
trine of  the  English  equity  that  a  deposit  of  title  deeds 
as  a  security  for  the  payment  of  money,  without  any 

the  oontraoft  is  illegal,  nor  where  the  son,  14  Wis.  493;  80  Am.  Dee.  7S9; 
yendee  himself  is  in  default  by  ahan*  Anderson  ▼.  Spencer,  51  Miss.  869; 
doning  the  contract:  Cater  ▼.  Earl  of  Hughes  v.  Hatchett,  65  Ala.  539.  [See 
Pembroke,  1  Brown  Ch.  301;  Wythes  also  Stults  v.  Brown,  112  Ind.  370;  2 
▼.  Lee,  3  Drew.  396,  406;  Ewing  t.  Am.  St.  Rep.  190;  Felkner  ▼.  Tighe, 
Osbaldiston,  2  Mylne  ft  C.  53»  88;  39  Ark.  357;  Small  ▼.  Small,  16  S.  C 
Dinn  ▼•  Grants  5  Do  Gex  ft  S.  451;  64.]  The  lien  prsTails  against  a  sub- 
Rose  ▼.  Watson,  10  H.  L.  Cas.  672;  sequent  gpantee  or  mort^igee  of  tho 
Turner  y.  Marriott,  L.  R^  3  Eq.  744;  vendor  with  notice:  Rose  v.  Watson; 
Torrance  t.  Bolton,  L.  R.  14  Eq.  124;  Clark  ▼.  Jacobs;  Stewart  ▼.  Wood. 
Aberaman  Ironworks  y.  Wickens,  L.  The  Civil  Code  of  California  adopts 
R.  4  Ch.  101;  5Eq.  485;  Lane  v.  Lud-  this  lien:  <*Sec  3050:  One  who  pays 
low,  2  Paine,  691;  Chase  v.  Peck,  21  to  the  owner  any  part  of  the  price  of 
N.  T.  581;  Clark  v.  Jacobs,  56  How.  real  property,  under  an  agreement  for 
Pr.  519;  Wright  v.  DufielcL  2  Bazt.  the  sale  thereof,  has  a  special  lien 
218;  Flinn  v.  Barber,  64  Ala.  193;  upon  the  property,  independent  of 
Stewart  v.  Wood,  63  Mo.  252;  Cooper  possession,  for  such  part  of  the  amount 
y.  Merritt,  30  Ark.  686;  Shirley  v.  paid  as  he  may  be  entitled  to  reoover 
Shirley,  7  Blaokf.  452;  Brown  v.  East,  back  in  case  of  a  failure  of  oonsidera- 
6  Mon.  405,  407;  Wickman  v.  Robin-  tion." 
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agreement,  either  verbal  or  written,  to  give  a  mortgage, 
creates  an  equitable  lien,  or,  as  it  is  ordinarily  called,  an 
eqni table  mortgage,  on  the  estate  of  the  debtor  of  which 
the  deeds  constitute  in  whole  or  in  part  the  title.  The 
exact  significance  and  effect  of  the  transaction  is,  that 
the  debtor  thereby  contracts  that  his  estate  in  the  land 
shall  be  liable  for  the  debt,  and  that  he  will  execute  such 
mortgage  or  conveyance  as  may  be  necessary  to  convey 
the  estate  to  the  creditor  as  security  for  the  payment. 
The  lien  thus  created  is  good  between  the  parties,  and  as 
against  all  subsequent  purchasers  or  encumbrancers  of 
the  depositor  who  are  affected  with  notice  of  the  transac- 
tion, and  all  persons  holding  under  him  as  volunteers.'   . 

'Riusel   V.  RuMdl,   1  Brown  Ch.  matter  of  oonrse  in  all  transfers  of 

269;  1  Lead.  Cas.   Eq.,  4th  Am.  ed.,  the  fee;    no  transfer    can    safely  b« 

931;  Pye  ▼.  Danbnz,  2  Dick.  759;  Ez  made  without  them;  and  no  one  is 

parte  Whitbread,    19  Ves.   209;    Ez  supposed  to   have  a   right    to  their 

ptrte  Wright,  19  Ves.  255;  Ez  parte  possession  unless  he  has  some  claim 

Hooper,  1  Mer.   7;    Ez  parte  Ken-  upon  the  land  or  estate  which  they 

liagton,  2  Ves.  ft  B.  79;  Parker  r.  represent      Whenever    a     supposed 

Hoosefield,  2  Mylne  &  EL.  419;  Pryoe  owner    offers    his    estate  for  sale  or 

▼.  Bory,  2  Drew.   41,  42;  Lacon  t.  mortgage,  he  must  produce  his  title 

Allen,  3   Drew.  579;  Whitbread  v.  deeds,   and   their   absence   from  his 

Jordaii,  1  Younge  ft  C.  303;  National  possession,    when    demanded,    inevi* 

Bank  of  Australia  ▼.  Cherry,  L.  R.  3  tably  casts  a  suspicion  on  his  title, 

P.  C.  299.    A  deposit  once  made  may  and  puts  the  other  party  upon  an  in- 

be  extended  so  as  to  include  further  quiry.     The  doctrine,    therefore,  has 

sdnnces  in  pursuance  of  a  subsequent  some  natural  basis  of  fact  in  England, 

puol  sffreement:  Ez  parte  Kensing-  and  does  not  produce  the  difficulties 

ton,  2  Ves.  ft  B.  79,  84;  Ez  parte  in  its  actual  operation  which  it  would 

Lsagston,   17  Ves.  227;   Baynard  ▼•  necessarily    cause    in    this    country, 

Wodley,  20  Bear.  583.  where  the  records  of  deeds,  aud  not 

So^luh  judges  have  ezplained  the  the  deeds    tljemselTes,   are  the  real 

doctrine  in  di&rent  modes,  sometimes  STideuce  and    security  of    title    and 

referring  it  wholly  to  precedent,  as  ownership.     A    prior   equitable    lien 

i&  Lacon  t.  Allen,  3  Drew.  579,  582,  created  by  a  deposit  of  title  deeds  is 

per  Eindersley,  V.  C. ;  and  sometimes  superior  to  all  subsequent  claims  of 

endeavoring  to  find  a  basis  of  prin-  mere  volanteers,   and  of  parties  ac- 

eiple  for  it,  as  in  Keys  v.  Williams,  quiring    rights    under    the   depositor 

3  Yoange  ft  C.    55,    61,    per   Lord  with  actual  or  constructiTO  notice  of 

Abinger.    As  a  matter  of    fact,  the  the  lien.     The  important  points  which 

doctrine  rests  upon  the  peculiar  law  arise  in  practice  are  generally  con- 

and  practice  of   England  with   refer*  nected  with  this  matter  of   priority, 

enoe  to  conveyancing,  and  to  the  use  and  involve  the  question  as  to  what 

of  deeds  as  evidence   of  ownership,  constitutes   notice    to    a   subsequent 

Hiere  is  no  general  system  of  registra-  mortgagee    or    other    encumbrancer. 

ti(m;  the  possession   of  deeds  is  an  This  nubject  has  already  been    die- 

evidence  of  ownership;  they  or  their  cussed,  and  the  conclusions  of  the  lat- 

ibstracts    are    ezhibited    to    the  in«  est  English  cases  given  ante,  in  §  612. 

tended  purchaser  for  ezamination  in  As  the  same  conditions  of  fact  do  not 

every  negotiation  for  a  sale;  they  are  arise  in  this  country,  and  the  rules  are 

delivered  to  the  grantee  almost  as  a  valuable  here  only  by  analogy,  it  does 


_i 
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S  1266.     The  Doctrine  in  the  United  States.  —  Tbe 
basis  of  fact  which  exists  in  England,  as  described  in 
the  foot-note,  is  not  found  in  our  law  or  our  practice; 
and  as  the  doctrine  is  opposed  to  all  our  modes  of  treating 
real  estate,  and  especially  to  our  oystem  of  registry,  it 
was  inevitable  that  the  doctrine  of  an  equitable  lien,  xe» 
suiting  from  a  mere  deposit  of  title  deeds  with  a  creditor^ 
should  not  meet  with  any  general  and  practical  accept* 
ance  throughout  the  United  States.     Under  our  system 
of  recording,  there  is  no  necessity  for  the  production,  nor 
even  for  the  preservation,  of  the  original  title  deeds; 
owners  look  to  the  records  as  furnishing  the  real  eyi* 
dence  of  title,  and  as  exhibiting  the  true  condition  of  all 
interests  in  and  claims  upon  the  land  which  could  affect 
the  rights  of  purchasers  or  encumbrancers;  and  to  the 
records  all  parties  go,  as  a  matter  of  course,  even  in  pref- 
erence to  the  original  deeds.^    In  fact,  no  presumption  or 
inference  would,  in  general,  be  raised  from  the  mere 
possession  of  title  deeds  by  a  stranger.     It  follows  that  in 
several  of  the  states,  where  the  question  has  been  judi- 
cially examined,  the  doctrine  has  been  distinctly  repu- 
diated or  not  adopted,  as  being  wholly  inconsistent  with 
our  statutory  system  of  registry  and  methods  of  convey- 
ancing.'   In  a  few  cases,  however,  the  English  doctrine 

not  Mom  neoessary  to  go  into  any  Dir.  560;  In  re  Morgan,  I*  R.  18  Oh. 

further  ezamination  of  the  nnmeroni  Dir.  93. 

Bnglith  decirione.   The  following  oMee  ^  See  PtoVmoo  ▼.  Johnion,  2  Dim. 

illustrate  these  questions:  Turner  ▼•  96^  9a 

Letts,  7  De  Gez,  M.  A  G.  243;  Roberts  'BiokneU  ▼.  Bioknell,  31  Vl  498; 

▼.  Croft,  2  De  Gex  k  J.  1;  Perry  Her-  Shiti  t.  Die£Fenbach,  8  Pa.  SI  233; 

riok  7,  Attwood,  2  De  Gex  k  J.  21;  Thomas's  Appeal,  80  Pa.  St.  378;  Sd- 

Layard  ▼.  Maud,  L.  R.  4  Eq.  397;  New-  wards's  Bx'rs  ▼.  Trumbull,  60  Pa.  St. 

ton  ▼.  Newton,  L.  R  6  Eq.  136;  4  Ch.  609;  Bowers  ▼.  Oyster,  8  Penr.  k  W. 

143;  Thorpe  t.  Holdsworth,  L.  R  7  Bq.  239;  Probasco  ▼.  Johnson,  2  Disn.  96; 

139;  Briggs  ▼.  Jones,  L.  R.  lOEq.  92;  Bloom  ▼.  Nosgle,  4  Ohio  St  46,  66; 

In  re  Durham  etc.  Soc.,  L.  R.  12  Eq.  Vanmeter  ▼•  StoFaddin,  8  R  Mon.  486, 

616;  Mazfield  ▼.  Burton,  L.  R  17  Bq.  438;  Meador  t.  Meador»  8  Heisk.  662; 

16;  Waldy  t.  Gray,  L.  R  20  Eq.  238;  Gothard  t.  Flynn,  26  Miss.  68;  [Leh- 

RatoliA  ▼.  Barnard,  Ii.  R  6  Ch.  662;  man  ▼.  Collins,  69  Ala.  1270  bntoom- 

Dixon  T.  Muckleston,  L.  R  8  Ch.  166;  pare,  per  eontrOf  Williams  ▼.  Stratton, 

Burton  ▼.  Gray,  L.  R  8  Ch.  932;  Ex  10  Smedes  k  M  418.  [See  also  Hnts- 

parto  Holthansen,  L.  R  9  Ch.  722;  ler  ▼.  Phillips^  26  &  a  186;  4  Am.  81 

In  re  Trethowan,  L.  Ri  6  Ch.  Di^.  Bep.  687.] 
669;  Keate  t.  PhiUipsb  K  R.  18  Ch. 
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has  been  recognized,  treated  as  a  subsisting  rule  of 
equity  jurisprudence,  and  acted  upon.  It  cannot  be 
aflSrmed,  in  my  opinion,  notwithstanding  these  decisions, 
that  the  rule  has  been  firmly  established  in  either  one  of 
the  states  where  the  decisions  were  made;  their  authority 
is  hardly  sufficient  to  be  considered  as  having  finally  set- 
tled the  question  in  accordance  with  their  yiews.^ 

S 1266.  Distinction  Suggested.  —  From  a  comparison 
of  these  decisions  I  venture  to  suggest  a  distinction  which 
may  partially  reconcile  the  American  cases,  and  may  fur- 
nish a  rule  which  would  perhaps  be  accepted  as  correct 
in  nearly  all  the  states.  In  the  first  place,  a  deposit  of 
title  deeds  with  the  creditor  as  security  for  an  indebted- 
nessy  even  without  any  accompanying  express  agreement, 
certainly  means  something;  it  is  not  a  mere  empty  form; 

*  Hackeit  v.  Reynolds,  4  R.  I.  512;  the  dociarine  m  ezisting,  but  this  ean 

Boekirell  t.  Hobby,  2  Sand.  Oh.  9;  hardly  establish  the  rule  for  South 

Griffiji  y.  Griffin,  18  N.  J.  Eq.  104;  Carolina.      In      Griffin     ▼.    Griffin, 

Welsh  T.  Usher,  2  Hill  Eq.  167,  170;  tupnt,  the  chancellor  of  New  Jersey 

29  Am.  Dec.  63,  per  Harper,  J. ;  Wil-  went  somewhat  further,  and  said  that 

lismsT.Stratton,  lOSmeaesA  M.  418,  "coarts  of  equity  in  Ehigland  and  in 

426;  Mowry  v.  Wood,  12  Wis.  413;  this    country  have    for   many  ^ears 

J&ma  T.  Dutcher,  16  Wis.  307;  First  recognized  the  validity  of  an  equitable 

Nat  Bank  t.  Caldwell,  4  Dill.  314.   In  mortgaffe  by  the  deposit  of  title  deeds 

Kockwell  T.  Hobby,  supra,  the  decis-  by  a  debtor  with  his  creditor  as  secu- 

ioQ  was  by  the  assistant  vice-chancel-  rity  for  the  repajrment  of  a  debt,  and 

lor,  who  ttid:  "  Tn  absence  of  all  other  have  held  that  the  mere  fact  that  a 

proof,  the  evidence  of  an  advance  of  creditor  was  in  possession  of  the  title 

money,  and  the  finding  of  the  deeds  of  deeds  raised  the  presumption  that  they 

the  borrower  in  the  possession  of  the  were  deposited  as  a  security  for  the 

Issder,  is  held  to  eetablish  an  equitable  debt,  and  created  an  equitable  mort- 

mortga^.    In  the  case  before  me,  the  gape."     It  should  be  observed  that 

deed  went  into  the  possession  of  the  this  decision  was  made  with  reference 

testator  [the  creditor]   for  some  pur-  to  New  York  law.     Hackett  v.  Rey- 

pose.  None  is  specifically  proved;  but  nolds,  supra,  goes  to  the  full  length  of 

there  is  an  advance  of  money  proved, —  holding  that  &e  deposit  of  title  deedfl 

an  adranoe  which  went  to  discharge  a  creates  an  equitable  lien  or  mortgage 

mortgage  given  in  truth  for  a  part  of  as  between  the  original  parties  and 

the  purchase-money  of  the  land  de-  other  persons  sabject  to  their  equities, 

Kribed  in  that  deed.     The  only  infer-  and  that  the  courts  will  establish  this 

SBcs  is,  that  the  deed  was  deposited  Hen.  and  enforce  a  sale  of  the  depos* 

MS  security  for  such  advance.      This  iter  s  interest  and  also  of  the  interest 

it  the  decision  of  an  inferior   local  of  third  persons  who  are  subject  to 

tonity  courts  but  of  an  undoubtedly  the  lien.    In  Williams  v.  Stratton,  10 

sole  judge;  and  although  it  has  been  Smedes  k  M.  418,  426,  the  question 

frequently  cited    by  text- writers,  it  was  fully  discussed,  and  the  English 

eertainly  cannot  be  regarded  as  having  doctrine  admitted  to  exist,  although 

finally  established  the  mil  English  doc-  not  applied  to  the  facts  of  the  case. 

trine  ss  a  part  of  the  law  in  New  York.  This   admission   has,   however,   been 

The  same  is  true  of  Welsh  v.  Usher,  overruled  in  the  subsequent  ease  of 

mpra,  in  which  Harper,  J.,  admitted  Gothard  v.  Flynn,  25  Miss.  68. 
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it  creates  some  right  both  at  law  and  in  equity.     It  is  a 
pledge  of  the  deeds  themselves,  valid  between  the  parties. 
The  depositor  cannot  recover  the  instruments  in  a  legal 
action  until  he  has  paid  the  debt;  and  a  court  of  equity- 
will  give  him  no  relief  until  he  has  done  equity  to  his 
creditor  by  discharging  the  obligation  which  the  deposit 
was  intended  to  secure.     What  is  thus  a  pledge  of  the 
deeds  themselves /it  law  might  be  regarded  in  equity  as 
a  lien  upon  the  land  described  in  the  deeds.     It  would  be 
carrying  out  the  evident  intention  of  the  parties^  aud 
would  be    in   complete   harmony  with   our  established 
system  of  titles,  of  conveyancing,  and  of  registration,  to 
permit  the  mere  deposit  of  title  deeds  as  security,  without 
further  express   agreement,  to  create  an  equitable  lien 
on  the  land,  valid  and  enforceable  between  the  original 
parties,  as  against  the  debtor  himself.    To  this  extent  the 
lien  created  by  the  deposit  might  be  admitted  in  all  the 
states.^    On, the  other  hand,  such  a  lien  operating  against 
third  persons,  as  grantees  or  encumbrancers,  even  those 
who   have   dealt  concerning  the   property  with  actual 
notice  of  the  deposit,  is  an  entirely  different  matter,  and 
is  plainly  irreconcilable  with  our  methods  of  convey- 
ancing and  system  of  recording,  and  does  not  constitute 
a  doctrine  of  American  equity  as  it  is  administered  in 
nearly  all  of  the  states.     In  the  second  place,  another  dis- 
tinction is  important  to  be  noticed.    The  theory  of  an 
equitable  lien  resulting  from  a  deposit  of  title  deeds  as- 
sumes a  simple  deposit  as  security  without  any  express 
agreement  in  writing;  and,  as  we  have  seen,  the  English 
equity  implies  an  agreement  to  give  a  mortgage.     If  the 
deposit  should  be  accompanied  by  a  written  agreement 
expressly  stipulating  that  the  debt  should  be  secured  by 
or  be  a  charge  on  the  land  described  in  the  deeds,  or  that 
the  transaction   should  amount  to  such   a  security  or 
charge,  this   agreement  would,  under  the  principles  of 

^Griffin  v.  Griffin,  18  N.  J.  Eq.  doctrine  do  not  intend  to  go  further 
104.  It  is  probable  that  most  of  the  than  this  limited  operation  of  th« 
American   cases  which    sanction  the    rule. 
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equity  prevailing  throughout  the  entire  country,  consti- 
tute an  equitable  lien  on  the  land  itself.^  In  fact,  such  an 
agreement  would  create  a  lien  independent  of  any  deposit, 
since  it  would  fall  within  the  general  doctrines  hereto- 
fore stated  concerning  equitable  liens  arising  from  execu- 
tory contracts.* 

§  1267.  How  Enforced.  —  If  the  lien  exists  in  any  of 
the  states,  its  proper  mode  of  enforcement  seems  to  be  by 
a  snit  in  equity  and  a  decree  for  the  sale  of  the  land  sub- 
jected to  it,  although  in  England  the  ordinary  remedy  is 
bj  a  suit  for  a  strict  foreclosure  cutting  off  the  right  of 
redemption.' 

SECTION  vni. 

YARIGUS  STATUTORY  LTESS. 

▲RALTBI8. 

1 1281   Gcntnl  natura  and  tendency  of  Am«rioaa  lagbUtion  on  thti  rabjeot; 

▼ariont  auunples. 
1 1209L    How  laoh  lieni  are  enforced. 

§1268.  General  Nature  of  American  Legislation  on 
This  Subject. — In  addition  to  the  foregoing  liens  which 
belong  to  the  general  equity  jurisprudence,  the  legislation 
of  many  states  has  created  or  allowed  a  variety  of  other 
liens,  the  enforcement  of  which  often  comes  within  the 
equity  jurisdiction,  and  has  thus  enlarged  its  scope  as 
administered  throughout  a  large  portion  of  our  country. 
This  legislation  differs  so  much  in  its  details  that  I  shall 
not  attempt  to  give  any  circumstantial  description  of  it, 
nor  any  abstract  of  the  statutes  themselves.  The  liens  are 
sometimes  charged  upon  real  estate  and  sometimes  upon 

'LDch'i  Appeal,  44  Pa.  St.  619;  Ed-  ment  to  give  an  ordinary  legal  mort- 

wwdi's  Ez*n  V.  Trumbull,  60  Pa.  St  gage;  the  relief,  therefore,  it  the  same 

609.  M  that  ordinarily  given  in  case  of  a 

'See  ante,  f§  1236,  1237.  legal  mortgage:  Backhouse  v.  CharU 

■Hackett  t.  Reynolds,  4  B.  I.  612;  ton,  L.  R.  8  Ch.  DiT.  444;  Carter  v. 

Howry  t.  Wood,  12  Wia.  413;  Janris  Wake,  L.  R.  4  Ch.  Div.  605;  James  v. 

V.  Datcher,  IS  Wis.  807.    The  Eng-  James,  L.  R.  16  £q.   153;  Pryce  t. 

liih  remedy  prooeeds  npon  the  notion  Bury,  L.  R.  16  £q.  153,  note. 

that  the  deposit  is,  in  effect,  an  agree- 
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chattels.  Their  general  object  is  the  protection  of  those 
whoy  by  their  labor,  services,  skill,  or  materials  fur- 
nished, have  enhanced  the  value  of  the  specific  property, 
which  thas  becomes  subject  to  the  lien  as  security  for 
their  compensation.  The  most  familiar  instance,  which 
may  be  taken  as  the  type  of  the  whole  class,  is  that  known 
as  the  '^  mechanic's  lien,''  found  under  some  form  in 
nearly  every  state.* 

S  1269.  How  Enforced.  —  Many  of  these  liens  are  en- 
forced by  purely  legal  actions,  and  their  effect  resembles 
that  produced  by  a  legal  attachment,  enabling  the  lienor 
to  retain  or  recover  possession  of  the  thing,  and  to  sell  it  at 
execution  sale  upon  the  judgment.  Others  are  enforced 
by  special  proceedings  authorized  and  regulated  by  stat- 
ute. These  two  classes  have  no  equitable  character,  and  do 
not  come  within  the  scope  of  equity  jurisdiction.  In  some 
of  the  states,  however,  these  liens,  especially  those  charged 
upon  real  estate,  as  mechanics'  liens,  mining  liens,  and 
the  like,  are  enforced  by  ordinary  equitable  actions, 
resulting  in  a  decree  for  a  sale  and  distribution  of  the 
proceeds,  identical  in  all  their  features  with  suits  for  the 
foreclosure  of  mortgages  by  judicial  sale.*  It  is  true  that 
these  liens,  being  created  by  statute,  are  legal  in  their  es- 
sential nature,  rather  than  equitable;  but  so  far  as  they 

^  It  hM  been  the  policy  in  many  '  Winslow  ▼.  Uranliarty   39   Wis. 

states  to  protect  in  this  manner  those  260  (on  logs);  Ogff  ▼.  Tate,  52  lad,  159 

employed  in  their  peculiar  local  in-  (mechanics);  Ball  ▼.    Vason,   66  Ga. 

dustries.     In  the  Xorth western  states,  264  (crops  and  land);   Watson  ▼.  Co* 

where  lumbering  is  an  important  in-  lambia  Bridge  Co.,  13  S.  G.  433  (me- 


in  sawing.     In  the^  mining  states  and    Wilier  ▼.   Bergenthal,   60   Wie.  474 

eqnit 
tem  of  liens  exists  on  mines,  mining-    62  Iowa,  432;  Phillips' v.  Gilbert,  lOi 


territories  of  the  Pacific  coast,  a  sys-    (action  is  equitable);  Spink  v.  McCaU, 


gentn 
able); 


sites,  and  mineral  products,  in  favor  U.  S.  721;  Bnrroughs  v.  Tostevan,  76 

of  those  engaged  in  working,  "pros-  N.  T.  667;  Kealing  ▼.  Voss,  61  Ind. 

peoting,"  or    "locating"  them.     In  466;  [De  la  Vergne  etc.  Co.  ▼.  Mont'y 

Southern  states,  a  lien  on  the  planta-  Brewing  Co.,  46  Fed.  Bep.  829  (action 

tion%  or  products  thereof,  is  given  to  is  equitable).]    These  oases  are  dted 

those  who  by  their  materials  or  services  merely  as  illnstrationa  ci  actions,  eqni* 

aid  in  raising  crops.    There  is  also  a  table  in  their  nature^  for  the  exifoffoa* 

strong   tendency,    especially   in   the  ment  of  such  liena. 
Western  states,  to  protect  all  artisans, 
workmen,  laborers,  etc.,  by  such  liens. 
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are  enforced  by  equitable  actions,  tbey  have  added  a 
peculiar  element  to  the  equity  jurisdiction  in  several  states. 
It  is  no  part  of  my  design  to  discuss  the  rules  governing 
the  existence,  scope,  and  operation  of  such  statutory  liens; 
and  the  general  reference  is  made  to  them  in  order  to 
complete  a  survey  of  the  liens  which  belong  to  equity 
jurisprudence  or  may  fall  under  the  equity  jurisdiction. 
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CHAPTER  EIGHTR 

ESTATES  AND  INTERESTS  ARISING  FROM  ASSIGN- 

MENT8. 


SECTION  L 

ASSiaNMENTS  OF  THINQS  IN  ACnOK* 

AKALTBia. 

1 1270.  Original  doctrintt  at  law  and  in  aquity. 

1 1271.  SaihneUe  of  the  equitable  doctrine. 

1 1272.  Aasignment  of  things  in  action  at  common  law. 

1 1273.  The  same;  under  atatutory  legislation. 

1 1274.  Interpretation  of  thia  legislation  aa  eontained  in  the  reformed  pro- 

cedure. 
§  1275.    What  things  in  action  are  or  are  not  thns  legaUy  asaignabla. 
§  1276.     Assignments  forbidden  by  public  policy. 
§  1277.    The  equitable  jurisdiction;  nnder  the  reformed  procedure. 
§  1278.    The  equitable  jurisdiction;  under  the  oommon-law  procedure, 
i  1279.  -  Incidents  of  an  aasignment. 

§  1270.    Original  Doctrines  at  Law  and  in  Equity. —  By 

the  ancient  common  law,  things  in  action,  expectancies, 
possibilities,  and  the  like  were  not  assignable;  an  assignee 
thereof  acqnired  no. right  which  was  recognized  by  a 
court  of  law,  for  the  act  of  assignment  was  regarded  as 
against  public  policy,  if  not  actually  illegal.  Lord  Coke 
states  this  doctrine  as  one  of  the  peculiar  excellencies  of 
the  system  which  he  called  the  **  perfection  of  human 
wisdom,"  but  which  was  at  his  day  in  many  respects  semi- 
barbarous.^  The  court  of  chancery  from  an  early  day 
rejected  this  rule  as  narrow  and  even  absurd.    Acting 

1  Lampet's  Case,  10  Coke,  46  b,  48  that  would  be  the  occasion  of  multi- 

a:  *'The  great  wisdom  and  policy  of  plying  of   contentiona  and  suits,  of 

the  sages  and  founders  of  our  law  have  great  oppression  of  the  people,  and 

provided  that  no   possibility,   right,  the  subversion  of  the  due  and  equal 

title,   nor  thing  in    action  shall    be  execution  of  jnstioel " 
granted  or  assigned  to  strangers;  for 
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npon  the  principle  that  a  man  may  bind  himself  to  do 
anything  not  impossible,  and  that  he  ought  to  perform  his 
obligations  when  not  illegal,  equity  has  always  held  that 
the  assignment  of  a  thing  in  action  for  a  valuable  con* 
sideration  should  be  enforced;^  and  has  also  given  effect 
to  assignments  of  every  kind  of  future  and  contingent 
interests  and  possibilities  in  real  or  personal  property, 
when  made  upon  a  valuable  consideration.*  As  soon  as 
the  assigned  expectancy  or  possibility  has  fallen  into  pos- 
session, the  assignment  will  be  enforced.* 

§  1271.  Rationale  of  the  Equitable  Doctrine.  —  It  fol- 
lowed, therefore,  that  the  assignee  of  an  ordinary  thing 
in  action  —  a  debt  or  demand  arising  out  of  contract  — 
acquired  at  once  an  equitable  ownership  therein,  as  far 

*  Row  T.  Dawson,  1  Ves.  Sr.  331 ;  2  yaloable  oonsideration,  though  the 
Lead.  C&i.  £>].,  4th  Am.  ed.,  163;  law  does  not;  and  further  permits 
WriffhtT.  Wright,  1  Ves.  Sr.  409,  411;  them  to  be  disposed  of  by  will,  as  in 
Sqaib  T.  Wyn,  1  P.  Wms.  378,  381.        Wind  v.  Jekyl,  1  P.  Wms.  672 

*  Warmatrey  ▼.   Lady  Tanfield,   1  But  this  is  said  to  be  a  contingent  in- 

Ch.  Rep.  29;  2  Lead.  (>w.  £q.    1530;  terest  or  possibility  of  inheritance,  and 

Goring  T.  Bickerstaff,  1  Oh.  Gas.  4,  8;  there  is  no  case  of  makins  that  good;  as 

Jew9<m  T.  Monlson,  2  Atk.  417,  421;  to  which  there  is  no  difference  in  the 

Wright  T.  Wright,  1   Ves.    Sr.   409,  reason  of  the  thing  between  that  and 

411;  Spragg  V.   Binkes,  6  Ves.   583,  the  allowing  of  an  assignment  of  a  pos- 

^;  Stokes  ▼.  Holden,  1  Keen,  146,  sibility  of  a  personal  thing  or  chattel 

152,   153;  Hobson   v.  Trevor,   2    P.  real.     The  Trevor's  Case,  2  P.  Wms. 

Wms.  191  (the  mere  expectancy  of  191,  goes  a  great  way.    There  waa  an 

an  heir  at  law);  Bennett  v.  Cooper,  agreement  on  marriage  to  settle  all 

9  Beav.  252    (the    possible    interest  such  lands  as  should  come  by  descent 

vhich  a  person  may  take  under  the  or  otherwise  from  his  father,  which 

vin  of  another  who  is  still  living);  this  court  carried  into  execution,  not- 

Lindsay  v.  Gibbs,  22  Beav.  622  (non-  withstanding  an  expectancy  of  an  heir 

existing  property  to  be  acquired  at  at  law  in  the  life  of  his  ancestor  is  less 

t  future  time,  —  e.  g.,  the  expected  than  a  possibility.    3bi  that  case  it  was 

cttgo  of  a    ship).     The    opinion    of  made  sood  by  way  of  agreement  for 

hiti  Hardwicke  in  Wright  v.  Wright,  valuable    consideration.     Then    how 

'kpra,  is  a  leading  exposition  of  this  does  an  assignment    differ    from   it? 

^uity    doctrine.     The    interest    as-  An   assignment    always  operates  by 

signed  was    a    possibility  under    an  way  of  agreement  or  contract,  amount* 

«x«catory   devise.     Lord    Hardwicke  ing,  in  tbe  consideration  of  this  court, 

>^:  **It  is  now  established  in  this  to  this,  that  one  agrees  with  another 

cout  that  a  chose  in  action  may  be  .  to  transfer  and  make  good  that  right 

Aligned  for  valuable  consideration;  or  interest,  and,  like  any  other  agree- 

ud  this  [the  expectancy  which  was  ment,  the  court  will  cause  it  to  be 

^0  mbject-matter  of  the  suit]   may  specitically    performed    (not    leaving 

»e  released  as  a  chose  m  action  may;  the  assignee  to  his  action  for  dam- 

md  thai  why  may  it  not  be  put  into  ages  for  a  breach),  when  the  assignor 

Rich  a  shape  as  to  be  disposed  of  to  is  in  a  condition  to  transfer  the  prop- 

\  itraager,  or  to  make  him  [the  as-  erty,  or  to  cause  it  to  be  transferred, 

"SDor]  trustee  for  a  stranger?    This  to  the  as^^ignee." 

coQrt  admits  the  contingent  interest        '  Uolroyd  v.   Marshall,   10    H.   L. 
ci  Wrott  for  yean  to  be  assigned  for    Cas.  19L 
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as  it  is  possible  to  predicate  property  or  ownership  of  such, 
a  species  of  rights  while  the  assignee  of  an  expectancy, 
possibility,  or   contingency  acquired  at  once  a  present 
equitable  right  over  the  future  proceeds  of  the  expec* 
tancy,  possibility,  or  contingency  which  was  of  such  a 
certain  and  fixed  nature  that  it  was  sure  to  ripen  into  au 
ordinary  equitable  property  right  over  those  proceeds  as 
soon  as  they  came  into  existence  by  a  transformation 
of  the  possibility  or  contingency  into  an  interest  in  pos- 
session.    There  was  an  equitable  ownership  or  property 
in  abeyance,  so  to  speak,  which  finally  changed  into  an 
absolute  property  upon  the  happening  of  the  future  event. 
Equity  permitted  the  creation  and  transfer  of  such  an 
ownership,  while  the  original  common  law  rejected  every 
such  notion.     At  an  early  day  this  species  of  equitable 
ownership  arising  from  assignments  prohibited  by  the 
common  law  was  the  occasion  of  au  extensive  branch 
of  the  equity  jurisdiction.    This  former  condition  has, 
however,  been  greatly  modified,  and  the  special  jurisdic- 
tion based  upon  it  has  become  very  much  diminished. 

§  1272.  Assignment  of  Things  in  Action  at  Oommon 
Law.  —  The  essential  validity  of  the  assignments  of  legal 
things  in  action,  and  the  equitable  ownership  of  the  as- 
signees thereunder,  had  long  been  recognized  by  the  law 
courts,  which  permitted  the  assignee  suing  in  the  name 
of  the  assignor  to  have  entire  control  of  the  action  and 
the  judgment,  and  treated  him  as  the  only  person  having 
an  immediate  interest  in  the  recovery.^  In  all  ordinary 
cases,  therefore,  of  assignment  of  legal  things  in  action  — 

>  The  asaignee  was  protected  by  the  coald  not  soe  In  his  own  name.    See 

court  from  any  interference  with  the  an  account  of  the  law  om  this  subject 

action  by  the  assignor  in  whose  name  by  Buller,  J.,  in  Master  t.  Miller,  4 

as  plaintiff  on  the  record  it  was  pros-  I'erm  Rep.   820,   840,  841;  Weetoby 

ecu  ted;   and  after  notice  of  the  at-  t.  Day,  2  JQL  A  K  606.  624;  Edwards 

signment  to  the  debtor,  any  release  to  v.  Parkhnrst,  21  Vt.  472;   Oonwav  y. 

him  by  the  assignor,  or  payment  by  Catting,  51  N.   H.  407;  Garland  ▼. 

him  to  the  assignor,  or  other  matter  Harrington,    51  N.  H.  409;    Brigga 

of  discharge  between  them,  was  no  de-  v.  Dorr,  19  Johns.  95;   Raymond  ▼. 

fense  to  the  action.     In  fact,  the  as-  Squire,    11    Johns.  47;    Johnson  ▼• 

signee's  equitable  interest  was  perfect,  Bloodgood,  1  Johns.  Cas.  51;  1  Ana. 

even  in  a  court  of  law,  except  that  he  Dec.  93^ 
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debts,  and  the  like  —  the  assignee  had  a  complete  and 
easy  remedy  at  law,  and  the  necessity  of  a  resort  to  equity 
had  ceased.^ 

§  1273.  The  Same.  Under  Statutory  Legislation.  — 
Statntes  both  in  England  and  in  the  United  States  have 
gone  much  further,  and,  by  allowing  the  assignee  of  things 
in  action  to  sue  at  law  in  his  own  name,  have  made  his 
interest  or  ownership  to  be  legal,  and  no  longer  equitable. 
The  earliest  English  statutes  were  confined  to  policies  of 
insurance,  permitting  them  to  be  legally  assigned,  so  that 
the  assignee  could  sue  at  law  in  his  own  name.*  Finally, 
b;  the  supreme  court  of  judicature  act,  it  was  provided 
that  debts  and  all  other  legal  things  in  action  may  be 
assigned  at  law,  if  the  assignment  is  in  writing  and  ab- 
solute, and  not  by  way  of  charge  only.*  The  legislation 
in  many  of  the  American  states  is  much  broader  in  its 
effects,  though  less  specific  in  its  language.  In  all  the 
states  and  territories  which  have  adopted  the  reformed 
procedure,  abolishing  the  distinction  between  legal  and 
equitable  actions,  and  introducing  one  civil  action  for  all 
purposes,  it  is  provided  that  ''every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  except  as 
otherwise  provided  in  this  statute."^ 

§  1274.  Interpretation  of  This  Legislation  in  the  Re- 
formed Procedure.  —  It  is  the  settled  interpretation  of 
this  provision  in  all  the  commonwealths  where  the  re- 
formed procedure  prevails,  that  whenever  a  thing  in  ac* 

« 

^  Hammond  ▼.   Messenger,  9  Sim.  Miasoari,  art.  1,  see.  2;  Wisconsin,  o. 

327;  Keys  r.  WiUiams,  3  Yonnge  ft  122,  sec.   12;  Orezon,  sees.   ^,  379 

C.  462,  466,  467.  Nevada,  sec.  4;  Kentncky,   sec.  30 

*  30  ft  31  Viet,  e.  144;  31   ft  82  Washington,  sec  4;  Montana,  sec.  4 

Vict,  c.  86.  Ohio^  sec.   25;    California,  sea   367 

'  36  ft  37  Vict.,  0.  66,  see.  26,  §  6.  Iowa»  sea  2543;  Nebraska,   sec.   29, 

'The  exceptions    referred    to  em-  Wyoming,  sec.  22;  Idaho,  sea  4;  Da^ 

bnoe  Boits  by  executors,  adminiatra-  kota,  sec.  74;  Colorado,  sec.  3;  South 

ton,  trosteea  of  an  express  trust,  and  Carolina^   sea    134;  North  Carolina, 

persons  in  whose  names  contracts  are  sea  55.    There  are  also  special  stat- 

Biadft  for  the  benefit  of  others.     See  utes  in  some  of  the  states  anthorixinff 

the  f oHowing  codes  of  procednrs  and  and   re^latin^    the   assignment   of 

pnctioe  acta:   New    York*  aoa   111  things   in   action;   e.   g..    Cat    (^, 

(449  oi  new  code);  Indiana,  saa  8;  Code,  sees.  953,  964,  1427,  1428, 1457, 

Kansas,  see.  26;  Minnesota,  seo.  26;  1458. 
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tion  is  assignablei  the  assignee  thereof  must  sue  upon  it 
in  his  own  name;  and  if  the  thing  in  action  is  itself  legale 
his  right  and  interest  under  the  assignment  have  been, 
made  legal.  The  provision  itself  does  not  render  an^r 
thing  in  action  assignable;  it  does  not  affect  in  any  way 
the  quality  of  assignability;  it  simply  acts  upon  things 
in  action  which  are  assignable,  and  if  they  are  legal  in 
their  nature,  and  if  the  assignment  is  one  which  would 
have  been  recognized  in  a  court  of  law  by  permitting  the 
assignee  to  sue  in  the  name  of  the  assignor,  then  the  in- 
terest of  the  assignee  is  legal.^ 

§  1275.  What  Things  in  Action  are  or  are  not  thna 
Assignable.  —  It  becomes  important,  then,  in  fixing  the 
scope  of  the  equity  jurisdiction,  to  determine  what  things 
in  action  may  thus  be  legally  assigned.  The  following 
criterion  is  universally  adopted:  All  things  in  action 
which  survive  and  pass  to  the  personal  representatives  of 
a  decedent  creditor  as  assets,  or  continue  as  liabilities 
against  the  representatives  of  a  decedent  debtor,  are,  in 
general,  thus  assignable;  all  which  do  not  thus  survive, 
but  which  die  with  the  person  of  the  creditor  or  of  the 
debtor,  are  not  assignable.  The  first  of  these  classes,  ac- 
cording to  the  doctrine  prevailing  throughout  the  United 
States,  includes  all  claims  arising  from  contract  express 
or  implied,  with  certain  well-defined  exceptions;  and 
those  arising  from  torts  to  real  or  personal  property,  and 
from  frauds,  deceits,  and  other  wrongs,  whereby  an  estate, 
real  or  personal,  is  injured,  diminished,  or  damaged.  The 
second  class  embraces  all  torts  to  the  person  or  character, 

^  See  Pomeroy  on  Remedies,  sees,  a  part  of  a  single  demand,  —  then  the 

125-13S,  where  the  authorities  sustain-  assignee's  interest  is  still  equitable, 

ing  the  aboTS  conclusions  are  fully  A  note  or  bill  payable  to  order  may 

examined:  Devlin  v.  The  Mayor,  63  be  transferred  without  indorsement, 

N.  T.  8;  Hardin  v.  Helton,  50  Ind«  and  the  transferee  will  obtain  a  good 

319;  Archibald  V.  Mutual  Life  Ins.  Co.,  equitable  title;    such   transfer  is  an 

38  Wis.  542.    If  the  thing  in  action  is  equitable  assienment:  Van  Riper  v. 

a  olaim  purely  equitable  in  its  nature,  Baldwin,  19  Hun,  344;  Hutchinson  ▼. 

or  if  the  assignment  is   one  which  Simon,  57  Miss.  628;  Norton  ▼.  Pis- 

oourti  of  equity  alone  recognized, — as,  cataaualns.  Co.,  Ill  Mass.  632;  [Bell 

for  example,  an  order  given  upon  a  t.   Moon,  79  Va.  841;]  and  aae  tmte^ 

particular  fund,  or  an  assignment  of  cases  in  note  under  §  1148. 
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where  the  injury  and  damage  are  confined  to  the  body 
and  the  feelings;  and  also  those  contracts,  often  implied, 
the  breach  of  which  produces  only  direct  injury  and  dam- 
age, bodily  or  mental,  to  the  person,  such  as  promises  to 
marry,  injuries  done  by  the  want  of  skill  of  a  medical 
practitioner,  contrary  to  his  implied  undertaking,  and 
the  like;^  and  also  those  contracts,  so  long  aa  they  are 
aecuton/f  which  stipulate  solely  for  the  special  persiyndl 
services,  skill,  or  knowledge  of  a  contracting  party.* 

'  Zabriskie  ▼•  Smith,  13  N.  Y.  322,  cause  of  action  (or  fraadalent  repre- 

333;  64  Am.  Dec  551;  per  Denio,  J.;  MntatioDB  concemiD^  the  Talae  of  cer* 

Chaunberlain  ▼.  Williamaon,  2  Mylae  A  taia   property  sarviyes:    Garland  t. 

S.  408;  Meech  ▼.  Stoner,  19  N.  Y.  26,  Harrington,  51  N.  H.  409;  Conway  t. 

29,  per  Comstock,  J.;  Wade  ▼.  Kalb-  Cntting,  51  N.  H.  407;  Edwards  v. 

flmh,  58  N.  Y.  282;  17  Am.  Rep.  Parkhurst,  21  Vt  472;  Rice  ▼.  Stone, 

250;  Smith  ▼.  Sherman,  4  Cash.  408;  1  Allen,  566;  Zabriskie  ▼.  Smith,  13 

SicsY. Stone,!  Allen,  566;  Lattimore  N.  Y.  322,  333;   64  Am.   Dec.   551; 

T.  Simmons,  13  Serg.  k  R.  183,  186;  Byzbie  v.  Wood,  24  N.  Y.  607,  611; 

IMiller  t.  Newell,  20  a  0.    123;  47  Bond  ▼.  Smith,  4  Hon,  48;  Grant  ▼. 

Am.  Rep.  833.]  Lndlow's  Adm'r,    8  Ohio  St.   1,'  37; 

'The  whole  subject  is  examined  at  Beckham  ▼.  Drake,  8  Mees.  kW.  846; 

length,  with  fnll  analyses  of  the  cases  9  Mees.  k  W.  79;  11  Meea  k  W.  315. 

arising  nnder  the  reformed  procedure.  The  right    to   recover  compensation 

in  Pomeroy  on  Remedies,  sees.  144-  under  a  contract  which  is  still  execu- 

153^  and  cases  cited;  Devlin  v.  The  tonr,  and   which  depends  upon   the 

Mayor,  63  N.  Y.  8;  Wheelock  ▼.  Lee,  fulfillment  of  its  stipulations  by  the 

64  N.  Y.  242;  Hoyt  ▼.  Thompson,  6  assignor  or  by  the  assignee,  may  be 

N.  Y.  320,  347;  Haight  ▼.  Hayt,  19  assigned:  Brackett  v.   Blake,  7  Met. 

K.  Y.  464,  467;  Byxbie  ▼.  Wood,  24  335;    41  Am.   Dea   442;    Hawley  t. 

N.  Y.  607,  611;  Graves  ▼.  Spier,  58  Bristol,   39  Conn.  26;    Field  v.  The 

Barb.  349,  386;  Butler  v.  New  York  Mayor,  6  N.  Y.  179;  57  Am.  Deo.  435; 

•tc  R.  R.,  22  N.  Y.  110,  112;  Bank  of  Devlin  v.  The  Mayor,  63  N.  Y.  8;  Par- 

Olifomia  v.    Collins,   5    Hun,    209;  sons  v.  Woodward,  22  N.  J.  L.  196; 

Weire  v.  Davenport,  11  Iowa,  49,  52;  Philadelphia  v.  Lockhardt,  73  Pa.  St. 

77  Am.  Dec  132;  Tyson  v.  McOain-  211;  St.  Xouis  v.  Clemens,  42  Mo.  69; 

eaa,  25  Wis.  656.    In  Devlin  v.  The  Cochran  ▼.  Collins,  29  CaL  129.   This  is 

Mayor,  jvpro,  a  contract  with  the  city  no  less  true,  although  by  the  terms  of 

^  Mew  York  for  cleaning  the  streets  the  contract  under  which  the  oompen- 

dnring  a  certain  period  for  a  certain  sation  is  still  to  be  earned  at  the  time 

price  was  held  to  be  assignable  b^  the  of  the  assignment,  the  assignor  is  not 

contractor;    and    that   the   assignee  bound  to  remain  in  the  service,  and 

oodd  maintain  an  action  for  a  breach  may  be  dismissed  before  the  service 

by  the  city  after  the  assignment,  vix.,  is  rendered  and  the  oompensation  is 

iti  refusal  to  allow  the  assignee  to  ful-  earned;  of  course,  in  such  eases,  the 

iOlthe  contract.    Per  Allen,  J.  (pp.  15,  assignee  must  show  that  he  has  actu- 

16):  **  If  the  service  to  be  rendered  is  ally  rendered  the  service  and  earned 

not  necessarily  peraonal,  and  such  aa  the  oompensation:  Taylor  ▼.  Lynch,  5 

can  only,  and  with  due  regard  to  the  Gray,  49;  Hartley  ▼.  Tapley,  2  Gray, 

interest  of  the  parties  and  the  rights  of  565;  Wallace  v.  Hey  wood  etc.  Co.,  16 

the  adverse  ptfty,  be  rendered  by  the  Gray,  209;  Emery  v.  Lawrence,  8  Cuah. 

original  contractor,  and  the  latter  has  151;  Tripp  v.  Brownell,  12  Cash.  376; 

not  disqualified  himself  from  perform-  Boylen  v.  Leonard,  2  Allen,  407;  Gar- 

a&oe,''tne  contract  is  assignable.    The  land  v.  Harrington,  51  N.  H.  409;  Au- 

following  special  rules  iUustrate  the  gur  v.  N.  Y.  Bel  tins  etc.  Co.,  39  Conn. 

general  conclnaiona  of  the  text:    A  536;  Field  v.  The  Mayors  6  N.  Y.  179; 
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§  1276.  Assignments  Forbidden  by  Public  Policy.  — 
While  large  classes  of  things  in  action  are  thus  assign- 
able even  at  law,  there  are  certain  species,  belonging  to  a 
class  otherwise  assignable,  the  assignment  of  which,  either 
at  law  or  in  equity,  is  prohibited  from  motives  of  public 
policy.  Thus  in  England,  those  emoluments  which  are 
paid  by  the  government  to  certain  officials,  which  are  the 
rewards  for  past  and  future  public  services,  and  which 
are  at  the  same  time  regarded  as  honorary,  or  badges  of 
dignity,  cannot  be  assigned.^    Also,  an  assignment  which 

67  Am.  Deo.  435.    Aa  assignment  of  assignment    wonld   h%   e£Feotiial    In 

theright  to  compensation  under  a  con-  equity  is  considered  in  a  subseqaent 

tract  with  a  municipal  corporation,  if  section:    [See    §S  1283,   1289,  note.] 

the  work  is  actually  performed*  is  not  While  the  right  to  compensation  vamj 

invalidated  by  the  fact  that  the  con-  thus  be  assigned   eyen   before  it  u 

tract  was  informal,  and  miffht  hare  earned,  the  nght  of  the  other  party 

been  repudiated  by  the  city:  Wetmore  to  the  personal  sendees  of  the  oim 

▼.  San  fVancisco,  44  Gal.  294;  Phila-  agreeing  to  render  them,  it  is  said, 

dclphia  T.  Lockhardt,  73  Pa.  St.  211;  cannot  oe  transferred;    for  a  person 

Brackett  ▼.  Blake,  7  Met.  335;  41  Am.  cannot  be  compelled  to  perform  per- 

Dec.  442.    In  all  the  cases  cited  in  nmcU  services  on  behalf  of  a  different 

support  of  the  three  preceding  propo-  employer  from  the  one  to  whom  he 

sitions,  it  will  be  observed  that  at  the  has  promised:  Bethlehem  v.  Annia, 

time  of  the  assignment  there  was  an  40  N.  H.  34;  77  Am.  Dea  700;  Daven- 

easting   contract^    and   although    the  port  t.  Gentry '9  Adm'r,  9  6.  Hon.  427, 

agreement  misht  be  conditional,  and  429.    Also,  where  a  person  has  entered 

perhaps  capable  of  being  rescinded,  or  into  a  contract  involving  a  personal 

the  assignor  might  not  be  bound  by  trust  or  confidence  in  himself,   and 

its  terms  to  go  on  and  perform  it,  yet,  as  stipulating  to  use  his  own  personal 

a  matter  of  fact,  the  contract  wom  per-  skill,  knowledge,  etc,  he  cannot,  while 

formed  and  the  compensation  earned  the  agreement  is  still  ezecutoi^,  by 

i^ter  the  assignment,  either  by  the  assignment  substitute  another  in  his 

assignor  who  had  merely  transferred  place,  in  order  to  perform  the  service, 

his  right  to  the  compensation,  or  by  without  the  consent  of  the  other  con- 

the  assignee  himself  who  had  done  the  tracting   party.    After  the  contract 

services  undertaken  to  be  done  by  the  bAs  been  executed  by  himself  he  can 

assignor.    The  capacity  of  assigning  assign  the  right  to  recover  compensa- 

compensation  to  be  earned  is  not  car-  tion:  Flanders  ▼•  Lamphear,  9  M.  H. 

ried  so  far  as  to  permit  a  party  to  201;  Bethlehem  ▼.  Annis,  40  K.  H.  34, 

assign  (at  law)  a  contract  which  has  40;  77  Am.  Dec.  700;  Burger  v.  Rice, 

not  yet  been  entered  into,  or  the  right  3  Ind.  125;  Lansden  v.  McCarthy,  45 

to  compensation  for  services  which  he  Mo.  106;   Stevens  v.  Benning,  6  De 

has  not  yet  in  any  manner  stipulated  Qex,  M.  &  0.  223.    For  limitations 

to  perform.    For  example,  a  person  on  this   doctrine^  see  Devlin  t.  The 

cannot  assign  compensation  which  he  Mayor,  supra. 

expects  to  earn  from  an  employer  with        ^  Among  the  instances  are  the  00m- 

whom  he  has  not  yet  made  any  agree-  missions,  pay,  and  half-pay  of  military 

ment,  and  into  whose  service  he  has  and  naval  officers:  CoUyer  v.  Fallon, 

not  yet  entered:  Mulhall  v.  Quinn,  1  Turn.  A  R.  459;   Calisher  ▼.  Forbes, 

Gray,  105,  107;  61  Am.  Dec.  414,  per  L.  R  7  Ch.  109;  Addison  ▼.  Cox,  L. 

Shaw,  C.  J.;  Farnsworth  v.  Jackson,  R  8  Ch.  76;  Davis  v.  Duke  of  Mail- 

.32  Me.  419;  Jermyn  v.  MofBtt,  75  Pa.  borough,  1  Swanst  79;  Priddy  v.  Rose, 

St.  399;  Skipper  v.  Stokes,  42  Ala.  255;  3  Mer.  S6,  102;  McCarthy  ▼.  Gk>old, 

94  Am.  Doc  646.     How  far  such  an  1  Ball  ft  B.  387;  Stone  v.  Lidderdale,  9 
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Tiolates  the  policy  of  the  law  against  champerty  or  main- 
tenance, as  operating  merely  to  procure  or  promote  litiga- 
tion, will  not  be  permitted  by  a  court  of  equity,  even 
though  it  may  not  amount  strictly  to  the  criminal  offense 
of  champerty  or  maintenance.*  For  this  reason,  the  as- 
signment of  a  mere  right  of  action  to  procure  a  trans- 
action to  be  set  aside  on  the  ground  of  fraud  is  not 
permitted.* 

§  1277.  The  Equitable  Jurisdiction— Reformed  Proce- 
dnre.  —  The  following  conclusions  as  to  the  equitable 
jurisdiction  may  be  drawn  from  the  foregoing  analysis. 
In  England,  and  in  all  of  the  American  states  which  have 
adopted  the  reformed  procedure,  the  direct,  absolute,  or 
what  may  be  called  legal,  assignment  of  legal  things  in 
action  which  are  assignable  confers  on  the  assignee  a 
purely  legal  interest,  and  he  can  only  sue  in  his  own 
name  by  a  civil  action  which  is  to  all  intents  legal  in  its 

Anstr.  533;  the  aalaries  of  judges  and  lUh  rule  was  followed  as  to  assi^- 

of  oertaia  other  officials:  Arbntnnotr.  ment  of  future  emoluments  in  Bliss 

Norton,  5  Moore  P.  C.  a  219;  Green-  ▼.  Lawrence,  5S  N.  Y.  442,  17  Am. 

fell  y.  Dean  of  Windsor,  2  Beav.  544,  Rep.  273,  Schloss  v.  Hewlett,  81  Ala. 

549;  Tnnstall  t.  Boothby,  10  Sim.  542;  266,  Shannon  ▼.  Bruner,  86  Fed.  Rep. 

Cooper  ▼.  Rielly,  2  Sim.  560.     There  147,  on  the  ground  of  "  the  necessity  of 

in  motires  of  public  policy  afifecting  securing    the  efficiency  of  the  public 

tiis  Boglish  law  very  different  from  service,  by  seeing  to  it  that  the  fnnds 

•oy  which  helone  to  onr  republican  for  its  maintenance  should  be  received 

inatitntions.     I  donbt  much  whether  by  those  who  are  to  perform  the  work, 

tike  law  of  this  coantry,  from  consider-  at  such  periods  as  the  law  had  ap- 

stioDs  of  pablie  policy,  prohibits  the  pointed  for  their  payment.  **] 

MBgnment   of    any    official    salary,  ^  Reynell  v.  Sprye,  1  Be  Gex,  M.  k 

Ptbue  emolnment,   pension,  and  the  G.  660;  Strange  v.  Brennan,  15  Sim. 

like,  onlesi  such  prohibition    arises  346;  Knight  v.  Bowyer,  2  De  Gex  k 

from  statute.     The  notion  that  sala-  J.  421 ;  nilton  v.  Woods,  L.  R.  4  Eo. 

net,  official  emoluments,  or  even  pen-  432;  Dorwin  v.   Smith,   35    Vt.    69; 

lioQs,  are  merely  honorary  in  the  sense  Thurston   v.   Percival,    1    Pick.  415; 

of  the  English  uiw,  is  entirely  foreign  Arden  v.  Patterson,  5  Johns.  Oh.  44; 

to  oar  institutions.     Statutes   have  Thalimer  v.   Brinkerhoff,    20  Johns, 

made     certain    official    and    pnblio  8S6;  Slade  v.  Rhodes,  2  Dev.  k  B.  Eq. 

emoluments  personal  to  thair  reeip-  24;  Coquillard's  Adm*r  v.  Bearss,   21 

ients,  and  have  forbidden    their  as-  Ind.  47d;  83  Am.  Dee.  362;  Martin  r. 

aignnent^  but  I  think  the  American  Veeder,  20  Wis.  4(36. 

law  goes  no  further:   See  Wanleas  v.  *  Powell  v.  Knowler,  5  Atk.  224, 

United  States,  6  Ct.  ol  CL  123;  Bates  226;  Prosser  v.  Edmonds,  1  Toungt 

▼.  United  States,   4  Ct  of   CL   569;  &  0.  481;  De  Hoshton  v.  Money,  L 

Borke  v.  United  States,  13  Ct.  of  01.  R.  2  Ch.  164, 169;  Hill  v.  Boyle,  L.  R. 

231;  Spofford  v.  Kirk,  97  U.  S.  484;  4  Eq.  260;  Milwaukee  etc  R.  R.  v. 

Billinss  v.  O'Brien,  45  How.  Pr.  392;  Milwaukee  etc.  R.  R.,   20  Wis.  174^ 

liAbb.Pr.,H.&,  238;  Heirs  of  Emer-  183;  88   Am.    Deo.    740.     [See    alM 

MA  V.  Hall,  13  Pet  409.    ITbe  Eng-  Qruber  v.  Baker,  20  Nev.  453.] 
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character;  so  that  under  these  circumstances  there  is  no 
occasion  for  the  equitable  jurisdiction.    Where  the  tlxing 
in  action  assigned  is  an  equitable  demand,  and  where  tlie 
assignment  of  even  a  legal  demand  is  equitable,  or  such  as 
the  courts  of  law  under  the  former  system  did  not  recog^ 
nize,  in  might  be  supposed  that  the  interest  of  the  assignee 
would  be  equitable,  and  that  the  suit  upon  it  would    be 
within  the  equitable  jurisdiction.    But  even   in   these 
cases  the  assignee  must  sue  in  his  own  name;  and  if  the 
remedy  is  merely  a  pecuniary  judgment,  and  no  account- 
ing is  necessary,  the  action  would,  in  all  its  elements  and 
features,  be  legal  rather  than  equitable.     If,  however,  an 
accounting  were  necessary,  or  if  the  demand  were  of  such 
a  nature  that  the  recovery  would  depend  upon  the  applica- 
tion of  equitable  doctrines,  the  civil  action  of  the  assignee 
would  undoubtedly  be  equitable,  and  the  equitable  juris- 
diction of  the  court  would  be  invoked.^ 

§  1278.  The  Equitable  Jorisdiction  —  Oommon-law 
Procedure. — In  those  states  which  retain  the  two  jurisdic- 
tions and  systems  of  procedure,  whether  each  is  admin- 
istereii  by  a  separate  tribunal  or  both  are  conferred  upon 

^  Thii  eonoluaion  follows  from  the  withoat  any  diBtmction  between  thoee 
abolition  of  the  dietinctiye  aotiona  at  based  upon  an  eqnitable  and  thoee 
law  and  suite  in  equity.  If,  for  exam-  upon  a  legal  demand  or  cause  of  ac- 
pie,  a  person  having  a  particular  fund  tion.  It  is  obvious,  however,  that 
or  amount  due  him  in  the  hands  of  A  there  may  be  many  cases  of  assign- 
should  eive  his  creditor,  B,  an  order  on  ment  where  the  demand  being  wholly 
A  for  the  whole  or  for  any  definite  equitable,  the  action  by  the  assignee 
part  of  the  fund,  this  order  would  would  fall  within  the  eqnitable  jnris- 
operate  as  an  equitable,  and  not  a  diction,  and  depend  upon  equitable 
legal,  assignment.  The  assignee,  B,  principles.  It  is  undoubtedly  grow- 
must  bring  an  action  against  A  in  his  ug  more  and  more  difficult  to  draw  a 
own  name.  As  this  action  would  be  clear  line  between  the  legal  and  the 
brought  for  the  recovery  of  a  certain  equitable  jurisdictions  in  the  st&tes 
sum  of  money,  ss  it  would  involve  no  where  the  new  procedure  prevails;  the 
accounting,  and  as  the  recovery  would  constant  tendency  is  towards  a  oom> 
depend  upon  no  equitable  doctrines  mineling  of  the  two.  This  result 
except  the  equitable  character  qf  the  ae*  would  m  not  only  harmless,  but  even 
eigmnefU,  I  have  no  doubt  that  the  beneficial,  if  in  all  such  cases  the  doc- 
aotion  would  be,  in  efifect,  legal,  and  trines  of  equity  were  uniformly  al- 
floverned  by  the  rules  applicable  to  lowed  to  control  and  to  govern  the 
Mgal  actions;  as,  for  example,  it  would  decisions;  but,  unfortunately  for  tbe 
be  triable  by  a  jury.  In  tact,  most  of  proper  administration  of  justice,  it  is 
the  codes  of  procedure,  in  prescribing  in  this  very  class  of  eases  that  a  tan- 
what  classes  of  actions  are  necessarily  dency  appears  to  follow  legal  doctrines 
triable  by  a  jury,  include  all  those  alone,  and  to  ignore  or  overlook  the 
merely  for  the  recovery  of   money,  rules  of  equity. 
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the  same  coart,  the  jurisdiction  at  law  is  complete  with 
respect  to  the  class  of  assignments  first  above  described, 
—the  legal  transfer  of  a  legal  thing  in  action.    If  the 
assignee  is  still  compelled  to  sue  in  the  name  of  his 
assignor,  or  if,  as  in  some  states,  he  is  permitted  to  sue  in 
his  own  name,  in  either  case  the  legal  remedy  is  adequate, 
and  there  is  no  ground  left  for  the  jurisdiction  of  equity. 
It  is  now  the  settled  rule  that  a  court  of  equity  will  not 
take  jurisdiction  of  a  suit  by  an  assignee  of  a  legal  thing 
in  action,  whenever  he  may  obtain  ample  remedy  by  an 
action  at  law  in  the  name  of  his  assignor.^    With  respect, 
however,  to  assignments  of  the  kinds  secondly  described 
above,  the  transfer  of  purely  equitable  demands,  or  the 
purely  equitable  assignment  of  legal  demands,  the  juris- 
diction over  the  things  in  action  so  assigned  at  the  suit 
of  the  assignee  continues  to  be  exclusively  equitable.    As 
the  law  does  not  admit  in  the  one  case  the  existence  of 

^Thig  rale  wm  fnUy  letUed  in  Eng-  in  a  esM  whtn  the  aot  done  by  the 

lud  while    the    former   syiteme   of  creditor  is  done  in  collusion  with  the 

orarti  and  jniiedietiona  still  existed:  debtor."    The  same   rule   had   been 

Hmmond  t.  Messenger,  9  Sim.  327,  established  in  this  oonntry  prior  to  the 

332;  Roee  t.  Clarke,  1  Younge  k  O.  change  in  the  procednre:  Ontario  Bajik 

Gh.  534;  Keys  ▼.  Williams,  3  Tonnge  t.  Mnmford,  2  Barb.  Ch.  69S,  615;  see 

k  G.  402;  466,  467.     In  Hammond  quotation  from  the  opinion  of  Wal* 

▼.  MMwnger,  Shadwell,  Y.  O.,  said:  worth,  C,  ante,  §281,  note.  The  recent 

"If  this  case  were  stripped  of  all  spe-  case  of  Walker  ▼.  Brooks,  126  Mass. 

Oil  drcemstances,  it  wonld  be  simply  241,  also  expressly  holds  that  equity 

t  biU  filed  by  a  plaintiff  who  had  ob-  will  not  assume  Jurisdiction  merely  be- 

tained  from  certain  persons  to  whom  cause  the  assignee  cannot  sue  at  law  in 

ft  dttbt  was  due  a  right  to  sue  in  their  his  own  name,  but  will  do  so  where  the 

nunet  for  the  debt.    It  is  quite  new  to  assignor  refuses  to  allow  his  name  to 

me  thtt,  in  such  a  simple  case  as  that,  be  used:  See  also  Hasar  ▼.  Buck,  44 

this  court  allows,  in  the  first  instance,  Vt  285,  290;  8  Am.  Rep.  368;  Cbi- 

ft  bfll  to  be  filed  against  the  debtor  by  cage  etc.  R'y  t.  Nichols,  57  III.  464; 

the  person  who  has  become  assignee  of  Ci^ter  ▼.  United  Ins.  Co.,  1  Johns. 

the  debt    I  admit  that  if  special  dr-  Ch.  463;  Field  t.  Maghee,  5  Paige, 

^instances  are  stated,  and  it  is  repre-  539;  Rogers  ▼.  Traders'  Ins.  Co.,  6 

•nted  that  notwithstanding  the  right  Paige,  583;  Adair  ▼.  Winchester,  7 

vhieh  the  party  has  obtained  to  sue  Gill  ft  J.  114;  Moseley  ▼.  Boush,  4 

in  the  name  of  the  creditor  the  cred-  Rand.  392;  Lenox  ▼.  Roberts,  2  Wheat. 

iter  will  interfere  and  prevent  the  373.     [See  also  Hay  ward  v.  Andrews, 

txereiae  of  that  rights  tms  court  will  106  U.  S.  672;  New  York  Guaranty 

interfere  for  tiie  purpose  of  prevent-  Co.  v.  Memphis  Water  Co.,  107  U.  S. 

ingtbat  speciee  of  wrong  being  done;  205;  Smith  v.  Bourbon  Co.,  127  U.  S. 

TO  if  the  creditor  will  not  allow  the  105.]    As  illustrations  of  assignments 

Bite  to  be  tried  at  law  in  his  name,  purely  equitable,  the  transfer  of  notes 

^  ooort  hai  a  jnrisdietioii,  in  the  or  bills  payable  to  order,  but  not  in* 

fint  htttanoe,  to  compel  the  debtor  to  dorsed,  see  last  note  under  9  1274i 

pay  the  debt  to  the  plaintiff,  especially 
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a  legal  right  or  demand^  and  in  the  other  the  existence 
of  a  valid  transfer,  courts  of  law  can  have  no  jurisdic- 
tion to  entertain  actions  in  which  a  recovery  must  be 
based  upon  the  legal  validity  of  the  demand  or  of  the 
assignment.  The  ancient  jurisdiction  of  equity  over  the 
assignment  of  things  in  action  has  been  reduced  to  these 
somewhat  narrow  limits. 

§  1279.  Incidents  of  an  Assignment.  —  It  is  a  familiar 
doctrine  that  the  assignee  of  a  thing  in  action,  unless  it 
be  negotiable^  takes  it  subject  to  existing  equities.  It  is 
also  the  settled  rule  in  England  that  the  assignee  must 
give  notice  to  the  debtor  party  or  legal  holder  of  the  fund, 
in  order  to  establish  and  secure  his  right  of  priority  over 
other  assignees  of  the  same  demand;  but  this  rule  has 
not  been  generally  adopted  by  the  American  courts. 
These  matters  have  already  been  discussed  in  a  previous 
chapter  upon  priorities.* 

^  Ab  to  notice  given  to  the  debtor,  eon,  38  ObL  263;  a  gnaranty  of  ibe 
see  ToL  2,  S§  69^702;  as  to  assign-  demand  assigned:  Ciaig  ▼.  Parkis,  40 
ments  being  subject  to  equities  in  N.  Y.  181;  100  Am.  Dea  4B9;  bnt 
favor  of  the  debtor,  see  voL  2,  §§  703-  upon  the  question  whether  aad  when 
706;  equities  in  faror  of  third  persons:  a  guaranty  will  pass  by  an  assignment 
Ibid.,  §§707-7)5.  When  the  assiffuor  of  the  principsl  deb^  the  decisions 
holds  collateral  securities  of  the  debt  seem  to  be  conflicting.  The  rule  gen- 
transferred,  the  assignment  will  some«  erally  preyails  in  this  country,  as  hss 
times  carr^  such  securities,  and  enti-  been  shown,  that  a  grafiior*^  lien  will 
tie  the  assignee  to  their  benefit:  See  not  pass  by  an  assignment  of  the  daim 
Pattison  y.  Hull,  9  Cow.  747;  Foster  for  unpaid  purchase-money:  See  tuUe, 
▼.  Fox,  4  Watts  ft  S.  92;  Oathcart's  §  1264. 
Appeal,  13  Pa.  Sb  416;  Hurt  t.  Wil- 
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SECTION  n. 

RQUITABLE  ASSIGNMENT  OF  A  FUND  BY  ORDER  OR  OTHER- 

WISE. 

AlTiXTSn. 

1 1280.  The  [general  doctrine;  ita  requisites,  scope,  optf^tion,  and  effects. 

1 1281.  Notice  to  the  creditor-assignee  essential. 

1 12SZ    A  mere  mandate  to  a  depositary  or  agent  is  not  an  eqnitable  assign- 
ment, but  la  revocable;  an  appropriation  is  necessary. 
i  1283.    Funds  not  yet  In  existence. 
i  1281    Operation  of  bills  of  exchange  and  checks. 


§  1280.  The  Gtoneral  Doctrine  —  Its  Requisites,  Scope, 
Operation,  and  Effects.  —  It  is  an  ancient  doctrine  of  the 
common  law  that  no  action  of  contract  can  be  main- 
tained nnless  there  is  privity  of  contract  between  the 
plaintiff  and  the  defendant.^  It  follows  that  if  B  is  iu- 
debted  to  A,  or  has  in  his  hands  a  fund  belonging  to  A, 
and  A  assigns  snch  debt  or  fund  to  G,  or  gives  him  an 
order  for  it  upon  B,  C  can  maintain  no  action  at  law 
against  B  to  recover  the  amount,  unless  6  has  assented 
to  the  appropriation  and  promised  to  pay  the  money; 
and  the  action  in  such  case  will  not  be  based  upon  any 
property  or  interest  in  the  fund  acquired  by  G  through 
the  assignment  or  order,  but  upon  B's  express  or  im- 
plied promise.  The  doctrine  of  equity  is  very  different. 
Equity  recognizes  an  interest  in  the  fund,  in  the  nature 
of  an  equitable  property,  obtained  through  the  assign- 
ment, or  the  order  which  operates  as  an  assignment,  and 
permits  such  interest  to  be  enforced  by  an  action,  even 
though  the  debtor  or  depositary  has  not  assented  to  the 
transfer.'    It  is  an  established  doctrine  that  an  equitable 

^  lliia  extremely  technical  rule  baa  bnt  this  ii  opposed  to  the  original 

ladoabtedly  yielded  somewhat  to  the  theoriea  of  the  common  law. 
iofluenoe  of  eqaitable  notions^  so  that        *  Some  cases  and  books  speak  of 

IB  most  of  the  states  an  action  at  law  the  interest  as  merely  an  eqnitable 

iDsy  be  maintained  by  A  upon  a  prom-  lien  or  charge.    That  it  is  more  than 

iae  mads  for  his  benefit  to  6»  from  a  lien,  and  is  an  eqnitable  property, 

whom  alone  the  consideration  moves;  is  plain    from  the   remedy  allowed. 
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assignment  of  a  specific  fund  in  the  hands  of  a  third 
person  creates  an  equitable  property  in  such  fund.  If^ 
therefore,  A  has  a  specific  fund  in  the  hands  of  B,  or  in 
other  words,  B,  as  a  depositary  or  otherwise,  holds  a  spe- 
cific sum  of  money  which  he  is  bound  to  pay  to  A.,  and 
if  A  agrees  with  C  that  the  money  shall  be  paid  to  C,  or 
assigns  it  to  C,  or  gives  to  C  an  order  upon  B  for  the 
money,  the  agreement,  assignment,  or  order  creates  an 
equitable  interest  or  property  in  the  fund  in  favor  of  the 
assignee,  C,  and  it  is  not  necessary  that  B  should  consent 
or  promise  to  hold  it  for  or  pay  it  to  such  assignee.*     In 

An  equitable  lien  is  never  enforced  charged,   will  not  eoavert  the  draft 
by  a  suit  to  obtain  posseesion,  much  into  an  assignment  of  the  fund,  and 
less  dominion  orer  the  thing;  the  rem-  the  payee  of  the  draft  can  hav«  no 
edy  is,  at  most,  a  sale  of  the  thing,  so  action  thereon  against  the  drawee  iin- 
that  its  proceeds  may  be  applied  upon  less  he  duly  accepts.     In  all  cases, 
the  obligation  secnied.     In  this  case,  therefore,  in  which  a  particular  fund 
however,  the  assignee  recovers  posses-  to  accrue  in  ftUuro  is  designated  in  the 
sion  and  dominion  of  the  fund  as  his  draft,  and  the  langnaee  is  ambiguous, 
own.     The  only  equitable   feature  of  the  turning-point  is,  whether  it  was  the 
the  transaction  is,  in  fact,  the  mode  qf  intention  of  the  parties  that  the  pay- 
transfgr.  ment  should  be  made  only  out  of  the 
*  The  doctrine,  in  its  full  scope  and  designated  fund,  when  or  as  it  should 
with  its    principal    limitation,   is  so  accrue,  or  whether  the  direction  to  the 
clearly  and  accurately  stated  by  Ba-  drawee  to  pay  was  intended  to  be  ab- 
pallo,  J.,  in  the  recent  case  of  Brill  v.  solute,  and  the  fund  was  mentioned 
Tattle,    81   N.  Y.  454,  457,  37  Am.  only  as  a  source  of  reimbursement,  or 
Rep.  615,  that  I  shall  qnote  the  pas-  an  instruction  as  to  book-keeping": 
sage:  "There  can  be  no  doubt  as  to  Row  v.    Dawson,  1  Vea.  Sr.  331;  2 
the  rule  that  when,   for  a  valuable  Lead.    Cas.  Eq.,  4th  Am.  ed.,  1631, 
consideration  from  the  payee,  an  or-  1562-1565,  1641-1660;  Rodick  v.  Gan- 
der is  drawn  upon  a  third  party  and  dell,  I  De  Gex,  M.  &  G.  763;  Ex  parte 
made  fa.yah\e  out  o/ a  particular  fund,  Imbert,  1  De  Gex  &  J.  152;  Jones  v. 
then  due  or  to  become  due  from  him  to  Farrell,  I  De  Gex  &  J.  208;  Gurnell  ▼. 
the  drawer,  the  delivery  of  the  order  Gardner,  9  Jur.,  N.  S.,  1220;  4  Giff. 
to  the  payee  operates  as  an  assignment  626;  Burn  v.  Carvalho,  4  Mylne  &-  C. 
pro  tanto  of  the  fund,  and  the  drawee  690,  702;  Watson  v.  Dnke  of  Welling- 
18  bound,  after  notice  of  such  assign-  ton,  1  Russ.  &  M.  602,  605;  Ex  parte 
ment,  to  apply  the  fund  as  it  accrues  South,  3  Swanst.  392;  Lett  v.  Morris, 
to  the  payment  of  the  order,  and  to  no  4  Sim.  607;  Yeates  v.  Groves,  1  Ves. 
other  purpose,  and  the  payee  may.  by  280;  Adams  v.  Claxton,  6  Ves.  226, 
action,  compel  such  application.     It  is  230;  Lepard  v.  Vernon,  2  Ves.  &B.  51; 
equally  well  established  that  if  a  draft  Ex  parte  Alderson,  1  Madd.  53;  Coil- 
be  drawn  generally  upon  the  drawee,  yer  v.  Fallon,  Turn,  ft  R.  469,  475; 
to  be  paid  by  him  in  the  first  instance  Priddy  v.  Rose,  3  Mer.  86,  102;  Dip- 
on  the  credit  of  the  drawer,  and  with-  lock  v.  Hammond,  5  De  Gex,  M.  ft  Gr. 
out  regard  to  the  source  from  which  320;  Myers  v.  United  etc.  Co.,  7  De 
the  money  used  for  its  payment  is  ob-  Gex,   M.   ft    G.    112;    McGowan   v. 
tained,  the  designation  by  the  drawer  Smith,  26  L.  J.,  N.  S.,  (Ch.)  8;  Ex 
of  a  particular  fund  out  of  which  the  parte  North  Western  Bank,  L.  R.  15 
drawee  is  to  subsequently  reimburse  Eq.  69;  Ex  parte  Cooper,  L.  R.  20  Eq. 
himself  for  snch  payment,  or  a  partic-  762;  Ex  parte  Montagu,  L.  R.   1  Ch. 
vlIsx  account   to  which    it  is   to  be  Div.  554;  Ex  parte  Garrard,  L.  B.  5 
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order  that  the  doctrine  may  apply,  and  that  there  may 
be  an  equitable  assignment  creating  an  equitable  prop- 
erty, there  must  be  a  specific  fund,  sum  of  money,  or  debt, 
actually  existing  or  to  become  so  in  futuro,  upon  which 
the  assignment  may  operate,  and  the  agreement,  direction 
for  payment,  or  order,  must  be,  in  effect,  an  assignment 
of  that  fund  or  of  some  definite  portion  of  it.  The  sure 
criterion  is,  whether  the  order  or  direction  to  the  drawee, 
if  assented  to  by  him,  would  create  an  absolute  personal 
indebtedness  payable  by  him  at  all  events,  or  whether  it 
creates  an  obligation  only  to  make  payment  out  of  the 
particular  designated  fund.^    The  agreement,  direction, 

CL  DiT.  61;  McLelUn  ▼.  Walker,  26  weiler  ▼.  Anderson,  78  N.  C.  133; 
Ma.  n4;L^roT.  Staples,  16  Me.  252;  Hydranlio  etc.  Co.  t.  Saville,  1  Mo. 
Eobbias  r.  Bacon,  3  Me.  3i6;  Conway  App.  06;  Farmers'  etc.  Bank  ▼.  Kan- 
▼.  Cattinff,  51  K.  H.  407;  Blin  ▼.  sas  etc  Co.,  3  Dill.  287;  Belden  v. 
Pieroe,  20  Vt.  25;  Cutis  ▼.  Perkins,  Meeker,  47  N.  Y.  307;  Danklessen  v. 
13  ICasB.  206;  Kingman  r.  Perkins,  Braynard,  3  Daly,  183;  Clafiu  v.  Kim- 
106  Mass.  Ill;  Taylor  v.  Lynch,  5  ball,  62  Vt  6.  [See  also  Webb  t. 
6ny,  49;  Shrichs  ▼.  De  Mill,  75  N.  Hmith,  30  Ch.  Div.  192;  Lauer  v.  Dann, 
Y.  370;  Rialey  t.  Smith,  64  N.  T.  115  N.  T.  408;  Kirtland  v.  Moore,  40 
S76;  Manger  ▼.  Shannon,  61  N.  Y.  N.  J.  Eq.  106;  Brokaw  v.  Brokaw,  41 
SI;  Alger  ▼.  Scott,  64  N.  Y.  14;  N.  J.  Eq.  215;  Shenandoah  Valley  R. 
Parker  y.  Synumse,  81  N.  Y.  376;  R.  Ca  ▼.  Miller,  80  Va.  821;  County 
Lowery  t.  Steward,  26  K.  Y.  239;  82  of  Dee  Moines  r.  Hinkley,  62  Iowa, 
Am.  Dec.  ^46;  Lewis  ▼.  Berry,  64  637;  Shannon  ▼.  Hoboken,  37  N.  J. 
Barb.  593;  Hall  ▼.  Buffalo,  2  Abb.  Eq.  123;  Lee  r.  Robinson,  15  R.  I. 
App.  301;  Clark  ▼.  Mauran,  3  3(39.  As  to  the  necessity  of  a  conaid- 
Ptige,  373;  Richardson  ▼.  Rust,  9  eration  to  support  the  assiffDment, 
Ptigs,  243;  Morton  ▼.  Naylor,  1  Hill,  see  Tallman  ▼.  Hoey,  89  N.  Y.  537.] 
583;  Laff  y.  Pope,  6  Hill,  413;  Phil-  ^Ex  parte  Carruthers,  3  De  Gex  & 
lipi  T.  Stagg,  2  Edw.  Ch.  108;  Super-  8.  670;  Malcolm  v.  Scott,  3  Hare,  39; 
incendent  etc.  ▼.  Heath,  15  N.  J.  Eq.  Kelley  v.  Mayor  etc.,  4  Hill,  263; 
22;  CaldweU  t.  Hartnpee,  70  Pa.  St.  Brill  v.  Tnttle,  81  N.  Y.  454,  457;  37 
74;  Lightner's  Appeal,  82  Pa.  St.  301;  Am.  Rep.  515.  In  Shaver  v.  Western 
Chus  Y.  Petroleum  Bank,  66  Pa.  St.  U.  Tel.  Co.,  57  N.  Y.  459,  464,  a  clerk 
169;  Patten  t.  Wilson,  34  Pa.  St.  299;  in  the  employ  of  the  company,  with 
Nttmith  T.  Drom,  8  Watts  k  S.  9;  42  the  knowledge  and  assent  of  the  presi- 
Am.  Dec.  260;  Gibson  ▼.  Finley,  4  dent  of  the  company,  gave  the  plain- 
Mi  Ch.  75;  U.  S.  Bank  r.  Huth,  4B.  tiff,  for  value,  the  following  written 
Moo.  423;  Newby  v.  Hill,  2  Met.  order:  "Treasurer  Western  Union 
(Ky.)  530;  Mc Williams  v.  Webb,  32  Telesraph  Company,  please  pay  to  D. 
lova,  577;  Walker  v.  Mauro,  18  Mo.  L.  a,  fifty  dollars,  monthly,  commen- 
6S4;  Wheatley  v.  Strobe,  12  Cal.  92,  cing  at,  etc.,  until  three  hundred  dol- 
M;  73  Am.  Dec.  522;  Spain  v.  Hamil-  lars  is  paid,  and  charge  the  same  to  my 
ton,  1  WalL  604;  Tieman  v.  Jackson,  salary  account."  He  was  all  the  time 
5  Pet.  580,  598;  Mandeville  v.  Welch,  workinz  at  a  monthly  salary  exceeding 
(Wheat.  277,  286;  and  see  also  Pa-  fifty  dollars.     The  order  was  presented 

Jineso  y.  Naumkeag    etc.    Co.,  126  to  the  treasurer  and  filed  by  him,  but 

lass.  372;  Adams  v.  Willimantio  etc.  was  countermanded  by  the  drawer  be- 

Co.,.46  Conn.  320;  Bower  v.  EUdden  fore  any  payment  had  been  made  upon 

•^  Ca,  30  K.  J.  Eq.  171;  Whitehead  it.     The  holder  sued  the  compauy, 

T.  Fitzpatrick,    58   6a.    348;  Kahn-  claiming  that  the  order  was  an  equi- 
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or  order  being  treated  in  equity  as  an  assignment,  it  is 
not  necessary  that  the  entire  fund  or  debt  should  be 
assigned;  the  same  doctrine  applies  to  an  equitable  as- 
signment of  any  definite  part  of  a  particular  fund.^    The 

tabu  assignment.    The  commission  of  Ch.  64;  Morton  r.  Naylor,  1  Hill,  583; 

appeals  held  that  it  did    not    oper-  Grain  v.  Aldrich,  38  CaL  514;  99  Azn. 

ate  as  such  an  assignment,  because  Dec.    423;    Superintendent    etc     ▼. 

it  did  not  direct  tlie  payment  "to  be  Heath,   15  N.  J.  £q.   22;   Risley  ▼• 

made  out  of  any  designated  fund  or  Phoenix  Bank,  11  Hun,  484;  Etberidge 

particular  source."     The  correctness  ▼.  Vemoy,  74  N.  0.  800;  Lapping  ▼. 

of  this  decision,  upon  the  ground  thus  Duffy,  47  Ind.  51;  Gardner  ▼.  Smith, 

iaken,  may  well  be  doubted.     It  seems  5  Heisk.  256;  Raines  ▼.  United  States^ 

to  carry  the  rule  stated  in  the  text  be-  1 1  Ct.  of  GL  648  (void  from  uncertainty), 

yond  its  true  meaning  as  established  Some  American  courts  seem  to  have 

by  numerous  cases.    The  fund  drawn  been  troubled  with  the  oommon-law' 

on  seems  to  be  specifically  designated  rule  which  forbids  the  assignment  of  a 

without  resorting  to  extrinsic  circam-  part  of  a  debt,  but  the  reasons  for  this 

stances.   The  authority  of  this  decision  rule  at  law  have  no  application  what> 

on   this  WHut,   though  not  expressly  ever  in  equity.     The  main  reason  for 

overruleo,  was,   I  think,  oonmletely  the  legal  rule  is,  that  the  debtor  shonld 

shaken  by  the  later  case  of  Brill  y.  not  be  harassed  with  several  different 

Tattle,  fifpra.    The  decision  was  cited  suits  to  recover  parts  of  one  tingle  ob- 

by  oonnsel  and  relied  npon  as  abso-  ligation.    In  equity  no  mch  oonse- 

Intely  controlling;  Bapallo,  J.,  com-  queues  could  result.    If   parts  of  a 

menting  upon  it,  said  (p.  460):  "The  aemand  are  assigned  to  different  per- 

order  was  drawn  in  pursuance  of  a  sons,  the  rights  of  all  the  assignees  must 

previous  special  arrangement  known  be  settled  in  one  suit;  in  a  suit  by  any 

to  the  payee,  whereby  Uie  drawer  woe  one  assignee,  not  onlv  the  debtor  and 

authoriud  io  revoke  U,  and  this  was  a  the  assignor,   bat  all  the  other  as- 

controlling  circumstance.   Lott,  Com.,  signees,  most  be  made  parties,  so  that 

in  delivering  the  opinion,  says: '  Notice  the  one  decree  may  determine  the  duty 

was  thereby  given  to  the  j^arty  who  of  the  debtor  towards  each  claimant, 

advanced  money  on  the  faith  of  the  There  is  no  greater  nor  more  nnneoet- 

order,  that  it  was  not  to  be  considered  sary  scarce  of  error  than  the  import- 

an  absolute  assignment,  but  that  it  ing    legal  notions  as  to  parties  and 

was  taken  subject  to  the  right  of  the  actions  into  the  discussion  of  eqnitabZe 

drawer  to  revoke  it.  ...  .  Any  and  doctrines:  See  Mandeville  v.  Welch, 

every  person  taking  it  took  it  subject  6  Wheat  277,  286;  Palmer  r.  Merrill, 

to  the  exercise  of  that  right.'    The  6  Cash.  282,  287;  62  Am.  De&  782» 

order  was  revoked  by  the  drawer,  and  per  Shaw,  C.  J.;  Bullard  v.  Randall, 

whatever  elee  map  have  been  said  Uun-  I  Gray,  605;  61  Am.  Dec.  433;  B^ck 

important,  as  this  was  the  point  U]9on  v.  Swazey,  85  Me.  41;  56  Am.  Dec 

which  the  case  turned.*'    This  eriti-  681;  Hopkins  v.  Beebe,  26  Pa.  St.  85, 

cism,  I  think,  destroys  the  authority  88;  Moore  v.  Gravelot,  3  DL  App.  442; 

of  Shaver  v.  Western  U.   TeL   Co.,  Burnett  v.   Crandall,    63    Mo.    410; 

upon  the  point  under  discussion.    It  Lindsay  v.  Price,  33  Tex.  280.     The 

seems  also  to  conflict  with  Lowery  v.  leading  case  of  Mandeville  v.  Welch 

Steward,  Parker  v.  Syracuse,  Alger  v.  was  an  action  at  law,  and  this  is  true 

Scott,  and  Ehrichs  T.  I)e  Mill,  cited  in  of  several  other  cases  in  which  a  simi- 

the  previous  note.     See  also  Hutter  v.  lar  ruling  has  been  made.   It  will  also 

Ellwanger,  4  Lans.  8;  Lunt  v.  Bank  be  noticed  that  some  of  these  decisions 

of  North  America,  49  Barb.  221;  [Per*  were  b^  courts  not  possessing  a  full 

cival  V.  Dunn,  29  Ch.  Div.  128;  Gor*  equity  jurisdiction.     There  is,  in  fact, 

ringe  ▼.  Irwell  etc.   Works,  34  Ch.  no  doubt  that,  on  principle^  an  assign- 

Div.  128.]  ment  of  a  definite  part  of  a  fund  or 

'  Watson  v.  Duke  of  Wellington,  1  demand  is  valid  in  equity,  whether 

Russ.  &  M.  602,  605;  Lett  v.  Morris,  the  assignment  be  direct  or  in  the 

4  Sim.  607;  Smith  v.  Everett,  4  Brown  form   of  an   order:    See  opinion  in 
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doctrine  that  the  equitable  assignee  obtains,  not  simply 

a  right  of  action  against  the  depositary,  mandatary,  or 

debtor,  but  an  equitable  property  in  the  fund  itself,  is 

carried  out  into  all  of  its  legitimate  consequences.    Thus 

the  assignee  may  not  only  recover  the  money  from  the 

original  depositary,  the  drawee,  but  may  pursue  it  or 

its  proceeds  under  any  change  of  form,  as  long  as  it  can 

he  certainly  identified^  into  the  hands  of  third  persons  who 

haye  acquired  possession  of  it  from  the  depositary  as 

volunteers,  or  with  notice  of  the  assignee's  prior  right. 

The  fond  in  this  respect  resembles  a  fund  impressed  with 

a  trusts 

§  1281.  Notice  to  the  Creditor-Assignee  Essential.  — 
Although,  whenever  a  debtor,  in  the  manner  above  de- 
scribed, makes  to  his  creditor  an  equitable  assignment  of 
a  specific  fund  or  debt  in  the  hands  of  or  owing  by  a 
third  person,  the  assent  of  such  third  person  is  not  re- 
quisite to  the  effect  of  the  transfer  in  equity,  yet  the 
assignment,  appropriation,  direction,  or  order  is  not  ab- 
solute, but  may  be  revoked  by  the  debtor-assignor  at  any 
time  before  the  creditor-assignee  has  been  notified  of  it, 
and  has  expressly  or  impliedly  assented  thereto.  In  such 
a  case  notice  to  and  assent  by  the  creditor-assignee  are 
essential  to  an  absolute  assignment.' 

§  1282.  A  Mere  Mandate  to  an  Agent  or  Depositary 
is  not  an  Assignment,  but  is  Revocable.  —  In  all  cases, 
even  when  the  assignee  was  not  a  creditor  of  the  assignor, 
the  order  must  be  delivered  to  the  intended  payee,  or  he 
must  be  notified  of  it  by  the  drawer's  procurement,  in 
order  that  it  may  operate  as  an  equitable  assignment.  A 
mere  letter,  communication,  or  other  mandate  to  the 

Gnia  ▼.   Aldrxch,   mgprcu    [See  also  Wallwyn  ▼.  Contts,  3  Mer.  707,  70S; 

cMae  reriewed  in  Jamee  ▼•  Newton,  3    Sim.    14;  Acton   r.    Woodgat(\   'J 

142  Man.  3(56;  Exchange  Bank  ▼.  Mc-  Mylne  ft  K.   492;    Qarrard  v.   Lord 

LooD,  73  Me.  498;  40  Am.  Rep.  383;  Lauderdale,  2  Rnas.  k  M.  451 ;   Mor- 

HanuCouQtyT.  Campbell,  68  Tez.  22;  rell  v.  Wootten,  16  Bear.  197;  Glegg 

2  An.  St  Rep.  467;  PbiUtpa  t.  Edaall,  ▼.  Rees,  L.  R.  7  Cb.  71;  and  see  caaea 

127  DL  636.]  in  next  note.     [See  also  Brockmeyer 

^  2  Scott  ▼.   Porcher,  3  Mer.  662;  t.  National  Bank,  40  Kan.  744.] 
tXQ,  JUB.  — 134 
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agent,  depositary,  or  debtor,  directing  him  to  pay  the 
fund  to  a  designated  person,  will  not  of  itself  operate  aa 

an  assignment,  but  it  may  be  withdrawn  or  revoked  at 
any  time  before  the  arrangement  is  completed,  by  infor- 
mation given  to  the  intended  payee  by  or  on  behalf  of  the 
drawer.*    What  shall  amount  to  the  present  appropriation 

^  Bam  y,  Carvalho,  7  Sim.  109;  4  pay  part  qf  his  money  to  another  for  a 

Mylne  ft  C.  690;  CarvsJho  t.  Burn,  4  valnable  consideration.    If   he  conld 

Barn,  ft  Adol.  382;  1  Ad.  ft  £.  883.  transfer,  he  had  done  it;  and  it  being 

This  case  will  illustrate  the  difference  his  own  money,  he   could  transfer, 

between    the    rales    of    law    and    of  In  Ex  parte  South,  Lord  Eldon  aaya: 

equity  on  this  subject.     One  Fortu-  'It  has  been  decided  in  bankruptcy 

uato  had  goods  in  the  hands  of  Rego  in  that  if  a  creditor  give  an  order  on  hu 

a  foreign  port;  he  wrote  to  Bum  that  debtor  to  pay  a  sum  of  money  in  diB- 

he  would  direct  Rego  to  deliver  the  charge  of  his  debt  [i  e.,  the  debt  ow- 

goods  to  an  agent  of  Burn  to  pay  a  ing  by  the  drawer  to  the  payee],  and 

certain  liability  of  his  to  Burn;  soon  that  order  is  shown  to  the  debtor  [tiie 

after,  he  sent  an  order  or  letter  to  drawee],  it  binds  him.     On  the  otiber 

RegOi   directing  him  to   deliver  the  hand,  this  doctrine  has  been  brought 

go^  as  above  stated  to  Bum's  agent,  into  doubt  by  some  decisions  in  the 

F.  committed  an  act  of  bankruptcy  courts  of  law  which  require  that  the 

before  his  letter  reached  R.,  and  the  party  receiving  the  order  [the  drawee] 

goods  were  not  delivered  by  R.  to  B.'s  should  in  some  way  enter  into  a  oon- 

agent  until  after  F.  had  been  adjudi-  tract.     That  has  been  the  oooree  of 

cated  a  bankrupt.     The  assignee  in  their  decisions,  but  is  certainly  not  the 

bvonkruptcy  then  brought  an  action  of  doctrine  of  this  court.*    In  Fitzeerald 

trover  against  B  for  the  value  of  the  y.  Stewart,  2  Russ.  ft  M.  457,  and  Lett 

goods,  and  obtained  judgment  on  the  ▼.  Morris,  the  same  rule  was  acted 

ground  that  B.  had  acquired  no  title  upon,  and  in  Watson  v.  Duke  of  Wel- 

to  nor  lien  on  the  goods  previous  to  lington,  Sir  J.  Leach  thus  defines  an 

the  bankruptcy,  and  his  taking  poa-  equitable  assignment:    'In  order  to 

session  of  them  was  an  nnlawful  oon-  constitute  an    equitable  assignmeat^ 

version.     Bum  thereupon  filed  a  bill  there  must  be  an  enjgagement  to  paj 

in  chancery;  and  the  court  of  chancery  out  of  a  particular  rand.'    Upon  this 

held  that  he  had  obtaiued  an  equitable  principle  it    is  that    assignments  of 

ownership  b^  the    equitable    assign-  future  freight  and  of  non-existing  bnt 

ment   resulting  from   F.'a   order   of  ezpeoted  funds  have  been  enforced  in 

direction  to  R.  and  the  letter  to  B.  equity;  bnt  this  oase  is  far  witlun  tfas 

notifying  him  of  the  disposition  thus  limits  of  the  principle;  for  here  there 

made,  and  the  judgment  at  law  was  is    an   existing  fund   in   an   agent's 

therefore    enjoined.     The    chancellor  hands,  and  there  is  a  distinct  eontraet 

said:  "In  ec^uity,  an  order  given  by  a  to  discharge  the  liability  out  of  tiiat 

debtor  to  his  creditor  upon  a  third  fund,  and  to  give  directions  for  that 

person  having  funds  of  the  debtor,  to  purpose.    I  think,  therefore,  that  the 

pay  the  creditor  out  of  such  funds,  is  letters  of  the  4th  and  9th  of  April 

a  binding  equitable  assignment  of  so  amounted  to  an  equitable  assignment 

much  qf  the  funds.     In  Row  v.  Daw-  of  the  fund  in  the  hands  of  Kego.** 

son,  Lord  Hardwicke  says:    'It  is  a  See  also,  as  further  examples  of  in- 

credit  on  the  fund,  and  must  amount  complete    directions   not   amountinff 

to  an  assignment  of  so  much  of  the  to  assignments,   Malcolm  ▼.  Soott.  1 

debt;   and  though  the   law  does  not  Macn.  ft  G.  29;    Ex  parte  Shellard, 

admit  of  an  assignment  of  a  chose  in  L.  R.  17  Eq.  109;  Tooth  ▼.  CUletti 

action,  this  court  does,  and  any  words  L.  R.  4  Ch.  242;  ^cjparte  Hall,  Lb  BI 

will  do,   no  i>articular   words  being  10  Ch.  Dir.  616;  Wnite  r.  Colemaii, 

necessary  thereto ';  and  in  Teates  y.  127  Mass.  34;  MoBwea  T.  Brewstaii 

Groves,  Lord  Thurlow  says:  'This  is  17  Hun,  223. 
nothing  but  a  direction  by  a  man  to 
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which  constitutes  an  equitable  assignment  is  a  question 
of  intentioui  to  be  gathered  from  all  the  language,  con- 
strued in  the  light  of  the  surrounding  circumstances. 
For  example,  while  it  is  not  essential  to  the  existence  of 
an  equitable  assignment  of  a  fund  that  the  debtor,  agent, 
or  depositary  should  be  expressly  directed  to  pay  over  the 
money  to  the  assignee,  the  absence  of  such  a  direction 
may  tend  to  show  an  intention  not  to  transfer  a  present 
interest  in  the  fund,  but  that  the  arrangement  is  wholly 
executory  and  prospective.^ 

§  1283.  Doctrine  Extends  to  a  Fund  not  yet  in  Exist- 
ence. — The  equitable  doctrine  with  respect  to  the  assign- 
ment of  property  to  be  acquired  in  [future  is  extended  to 
this  species  of  equitable  transfer.  The  fund  need  not  be 
actually  in  being;  if  it  exists  potentially,  —  that  is,  if  it 
will  in  due  course  of  things  arise  from  a  contract  or  ar- 
rangement already  made  or  entered  into  when  the  order 
is  given,  —  the  order  will  operate  as  an  equitable  assign- 
ment of  such  fund  as  soon  as  it  is  acquired,  and  will  cre- 
ate an  interest  in  it  which  a  court  of  equity  will  enforce.' 

^See  Rodick  r.  GandeU,  1  De  Gez,  14  Mees.  k  W.  713;  Brill  r.  TutUe,  81 

M.  k  6.  763,  778.     G.  &  B.,  a  firm  of  N.  Y.  454,  457;  37  Am.  Rep.  515,  and 

contractors,  wero  indebted  to  a  bank*  oases  cited;  Garland  ▼.  Harrington,  51 

and  promisiMl  it  that  an  amonnt  dne  N.    H.   409;    Tripp  ▼.  Brownell,    12 

them  from  a  railway  company  should  Cash.  376;  Taylor  ▼.  Lynch,  5  Gray, 

be  appropriated  in  payment  of  this  49;  Macomber  t.  Duatie,  2  Allen,  5-41; 

debt   They  then  requested  the  solici-  8t  Johns  v.  Charles,  105  Mass.  262; 

ton  of  the  railway  company  to  oarry  Augur  r.  New  York  Beltios  etc.  Co., 

ont  this  arrangement.     Although  the  39  Conn.  536;  Hawley  ▼.  Bristol,  39 

wlicitors  notified  the  bank  of  this  re*  Conn.  26;  Harrop  ▼.  Landers  etc  Co., 

qaeit  or  instruction,  and  some  partial  45  Conn.  561;  Kuple  ▼.  Bindley,  9i 

p»7iDents  were  made  to  it,  the  chan-  Pa.  St.  296;  Brooks  ▼.  Hatch,  6  Leigh, 

cellor  held  that  the  arrangement  did  534.      Li  the    following  cases,  such 

not  aau>unt  to  ma  equitable  assign*  transaction   was  held  not  operative 

meat  aa  an  equitable  assignment.     In  most 

'  For  example,  an  order  for  the  pro-  instances  the  decision  was  placed  upon 

ceeds  of  goo<u  which  are  about  to  be  the  special  circumstances.    The  New 

lold  l^  an  agent  of  the  drawer  under  York  cases  which  seem  to  hold  as  a 

ftn  arrangement   already  made;    an  general  doctrine  that  such  assignments 

order  by  an  employee  upon  the  em-  are  never  operative  are  clearly  over- 

ployer  whom  he  has  agreed  to  senre,  ruled  by  the  recent  case  of  Brill  ▼. 

directing  payment  of  niture  wages  to  Tattle,    supra;    Ex    parte    Shellard, 

be  earned;  an  order  by  a  oontractor  L.  R.  17  Eq.  109;  Tooth  t.  Hallett^ 

for  future  payments  to  become  due,  L.  R.  4  Ch.  242;  Papineau  v.  Kaum- 

■adtheUke.  The  fund  in  all  such  cases  keag  etc.  Co.,  126  Mass.  372;  Light* 

is  particular  and  definite,   although  body  t.  Smith,  125  Mass.  51;  Wnita 

only  potentialx  Dickinson  T.  Marrow,  r.  Coleman,  130  Maai.  816;  Adams  ▼• 
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g  1284.  Bills  of  Exchange  and  Checks  not,  in  General, 
Assignments.  —  An  ordinary  bill  of  exchange,  or  draft, 
drawn  generallji  and  not  upon  any  particular  fund, 
whether  accepted  or  not  by  the  drawee,  does  not  operate 
aa  an  equitable  assignment.  Its  operation  is  not  changed 
even  when  funds  have  been  placed  in  the  drawee's  hands 
as  a  means  of  payment;  for  the  drawee  may  apply  these 
funds  to  another  use,  and  although  this  act  might  violate 
his  duty  to  the  drawer,  the  payee  would  obtain  no  inter- 
est in  or  claim  upon  the  specific  fund.^    According  to  the 

Willimantio  ete.  Co.,  46  Conn.  320;  Adm'r  T.  Oriswold,  8  Ohio  St.  G68; 
BriU  ▼.  Tuttle,  15  Hun,  289  (re-  Rogers  ▼.  Hoeaok*  18  Wend.  319.  [See 
▼ersed);  flatter  t.  Ellwanger,  4  Lans.  also  \yilliam8  ▼.  Ingersoll,  89  K.  Y. 
9;  Schreyer  ▼•  Mayor,  8  Jouea  k  S.  508,  51 8. J  It  seems  to  me,  iMwerer, 
255.  that  the  opinions  in  Thomson  v.  Simp- 
Such  a  claim  for  a  fntnref  and,  wages,  son,  «upra,  leave  very  little  difference 
proceeds,  etc.,  is  in  the  nature  of  a  between  the  English  and  the  American 
possibility  coupled  with  an  interest,  rules. 

and  in  tome  stetes  is  assignable  even        '  Watson  v.  Bake  of  Wellington^  1 

at  law:  See  next  section  TIL  Russ.  &  M.  602;  Shand  v.  Du  Buiason, 

The  order  on  a  fature  fnnd  which  L.  R.  18  Eq.  283;  Ex  parte  Shellard, 

thus  operates  as  an  equitable  assign-  L.  R.  17  Eq.  109;  Harris  v.  Clark,  3 

ment  should  be  carefully  distinguished  N.   Y.   93;    51  Am.  Dec.  352;    Cow- 

from  a  mere  promise  to  appropriate  an  perthwaite  ▼.  Sheffield,  3  N.  Y.  243; 

existing  or  future  fund  in  discharge  of  1  Sand.  416;  Marine  etc.  Ins.   Bank 

an  obligation,  or  a   mere  promise  to  v.  Jauncey,  3  Sand.  257;  Phillips  v, 

give  an  order  on  a  fund,  and  the  like.  Stagg,  2  Edw.  Ch.   lOS;  Luff  v.  j^ope. 

The  English  courts  hold  that  not  only  5  HiU,  413;  7  Hill,  677;  Greenfield's 

a  present  appropriation  by  order  of  a  Estate,  24  Pa.  St.  232,  240;  Hopldns 

particular  fond  operates  as  an  eqni-  t.  Beebe,   26  Piu    St.  85;   Sanaa   ▼. 

table  assignment,  but  also  SLpromige  or  Matthews,  27  Ala.   399;    Kimball   v. 

executory  agreemaU  to  apply  a  fund  in  Donald,  20  Mo.  577;  64  Am.  Dec  20J; 

discharge  of  an  obligation    has    the  Mandeville  v.  Welch,  5  Wheat.  277; 

same  effect  in  equity:  Rodiok  v.  Gan*  First  Nat.  Bank  ▼.  Dubuque  etc.  R'y, 

dell,  1  De  Gex,  M.  ft  G.  763,  per  Lord  52  lowa^  378;  35  Am.  Rep.  280;  Jones 

Truro;  Riccard  ▼.  Prichard,  1  Kay  ft  v.  Pacifio  etc  Co.,  13  Nev.  359;  29 

J.  277;  and  in  Thomson  v.  Simpson,  Am.  Rep.  308.     [See  also  Whitney  v. 

L.  R.  5  Ch.  659,  Lord  Hatherley  and  Eliot  Nat.  Bank,  137  Mass.  351;    60 

James,  L.  J.,  seem  to  admit  that  an  Am.  Rep.  316,  and  cases  cited;  Hoi- 

executory  agreement  may  amount  to  brook  v.   Payne,  151   Mass.  383;  21 

an  appropriation,  but  reqnire  that  the  Am.  St.  Rep.  456;  Oashman  ▼.  Harri- 

evidence  of  it  should  m  most  clear  son,  90  Cal.  297.]    But  a  bill  of  ex- 

and  explicit.    The  American  courts  change  drawn  <m  a  apedfie/wid  may 

do  not  generally  accept  this  doctrine,  operate  as  an  equitable  assignment  of 

They  TWi\iir%ti present  appropriation,  by  it:  Kahnweilerv.  Anderson,  78  N.  C. 

order  or  otherwise,  of  a  fund,  whether  133.      An    agreement    between    the 

exiHting  or  future;  a  mere  promise  or  drawer  and  payee  that  certain  funds 

executory  agreement  to  apply  or  to  remitted  or  the  proceeds  of  certain 

appropriate  a  fund  does  not,  according  coods  consigned  to  the  drawee  shall 

to  the  American  rule,  amount  to  an  be  appropriated  in  payment  of  the  bill 

equitable  assignment:    Christmas    v.  may  create  aa  equitable  interest  in  or 

Russell,  14  WaU.  69;  Trist  ▼.  Child,  lien  upon  the  fund  or  proceeds  in 

21  Wall.  441 ;  Ex  parte  Tremont  Nail  favor  of  the  payee  so  that  they  shall 

Co.,  16  Bank.  Beg.  448;  Christmaa's  not  be  diverted  from  tlieir  appropri- 
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great  preponderance  of  authority,  a  check  is,  in  this  re- 
spect, a  bill  of  exchange,  and  does  not  act  as  an  equita- 
ble assignment  of  a  portion  of  the  drawer's  deposit  equal 
in  amount  to  the  face  of  the  check.^  There  are  cases, 
however,  which  hold  that,  under  the  circumstances  in 
which  it  is  ordinarily  given,  being  drawn  against  an 
actual  deposit,  and  not  expected  to  be  paid  unless  a  suffi- 
cient amount  stands  to  the  credit  of  the  drawer,  a  check 
is  to  all  intents  an  order  upon  a  particular  fund  within 
the  meaning  of  the  equitable  rule,  and  assigns  a  portion 
of  that  fund  to  the  payee  equal  in  amount  to  its  face.*  A 


ttadporpoae  by  the  drawee:  See  ante,  no  benefit  from  this  agreement^  «nd 

%  12^»  and  cases  cited;  Marine  etc.  that  a  check  does  not  operate   as  a 

loa  Bank  ▼.  Jaunoej,  1  Barb.  486;  transfer  or  assignment  of  any  part  of 

Lswexf  r.  Steward,  25  N.  Y.  239;  82  the  debt,  or  create  a  lien  at  law  or  in 

Am.  Dee.  346;  Harwood  v.  Tncker,  18  equity  npon  the  deposit  [citing  Harris 

BL  544;  Cowperthwaite  ▼.  Sheffield,  ▼.  Clark,  Winter  t.  Dniry,  C^kers  ▼. 

3  N.  Y.  243;  Frith  v.  Forbes,  4  De  Leather  M.  Bank,  supra,  and  Thorn- 

Oez,  F.  &  J.  409;   Bobev  etc.  Iron-  hill  ▼.  Hall,  2  Clark  ft  F.  22].    The 

works  y.  Oilier,  L.  R.  7  Cn.  695;  Kan-  principle  was  applied  4)y  this  court  in 

keo  V.  Alfaro,  L.  R.   6  Ch.  Div.  786.  Cowperthwaite  v.  Sheffield,  3  N.  Y. 

[Bat  Me  Brown  t.  Kough,  29  Ch.  Div.  243,   to  a   bill    of  exchange    drawn 

848;  Phslpa  t.  Comber,  29  "Ch.  Dir.  against  a  consignment  of  goods,   of 

813.1  which  the    consignees   and   drawees 

*  Hopkinson  ▼.   Forster,  L.   R.  19  were  advised  by  letter  accompanying 

S^  74;  In  re  Merrill,  71  N.  Y.  325,  a  notice  of  the  shipment  of  the  goods, 

aold  esses  cited;  Tyler  ▼.  Gould,  48  The  court  held  that  the  bill  and  letter 

V.  T.  682;  ^tna  Nat.  Bank  t.  Foarth  of  advice  did  not  operate  as  an  appro- 

Nst  &nk,  46  N.  Y.  8?,   87;  7  Am.  priation  of  the  proceeds  of  the  cotton 

Bep.  314;  Chapman  y.Whit«,  6  N.  Y.  to  the  payment  of    the    bill."    The 

412;  57   Am.  Bee    464;    Harris    v.  language  of  the  learned  judge    that 

Claik,  3  K.  T.  93;  61  Am.  Dec  352;  '*  the  cases  all  agree  "  is  oertamly  too 

2  Buh.  94;  Winter  ▼.  Dmry,  6  N.  Y.  strong;  for  some  oases  maintain  an  en- 

5S5;  Dykers    t.  Leather  Man.  Bank,  tirely  difibrent  view:    See  next  fol- 

11  Paige,  612;  Bank  of  RepuUio  v.  lowing  note. 

MOlarC  10  WalL  152;  Marine  Bank  '  In  Bromley  ▼.  Bmnton,  L.  R.  6  Eq. 

▼.  Fulton  Bank,  2  Wall.  252;  Moses  r.  275,  a  check  was  held,  under  the  oir- 

Fnnklin  Bank,  34  Md.  674.  [See  also  cnmstanoes,  to  be  a  sufficient  appropri- 

Florence  M.  Co.  ▼.  Brown,  124  C  S.  ation  of  thedrawer'siunds  to  constitute 

385;  OX^nor  ▼.  Mechanics'  Bank,  a  valid  gift  hUer  trivoB.    The  effeot  of  a 

124  N.  Y.  324;    Harrison  v.  Wright,  check  generally  is  not  diacussed;  the 

100  Ind.    515;    60   Am.    Rep.   §05;  decision  is  placed  npon  the  special 

^^nnunel  v.  Carmer,  65  Mich.  201 ;  54  cirenmstances,  and  seems  to  OMiflict 

Ad.  Rep.  863»  per  Cooley,  J. ;  Mer-  with  Harris  v.  Clark,  mtpra.    See  also 

ciuuiti'  Nat.  Bank  v.  Coates,  79  Mo.  In   re   Brown,    2   Story,    502,    517; 

168;Coatesv.  Doran,  83Ma  337.]  Gourley  v.  linsenbigler,  61  Pa.   St. 

In  JBtutKat.  Bank  v.  Fourth  Nat.  345;  Rhodes  v.  ChUds,  64  Pa.  St.  18; 

Bank,  mpn,  Allen,   J.,  said:  '*The  Fogarties  v.  State    Bank,    12    Rich, 

ok^  ■&  agree  that  notwithstanding  618;  78  Am.  Dec  468;  Munn  v.  Bnroh, 

ft«  agrsement  which  bankers  make  25  HI.  35;  Chicago  etc.  Ins.   Co.  v. 

with  their  customen   to   pay   their  Stanford,  28  111.  168;  81   Adl  Dee. 

^^fkM  to  the   amount   steading  to  270.     [See  also  Hemphill  v.  Yerkes, 

their  credit^  a  oheck-bolder  can  take  132  Pa.  St.  645;  19  Am.  St  Rep.  e07| 
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check  may  undoubtedly  operate  in  this  manner  as  an 
equitable  assignment  when  it  is  so  drawn  as  to  show  an 
unmistakable  intention  of  the  drawer  to  transfer  his  exact 
deposit  in  the  bank  to  the  payee.^ 


SECTION  m. 

ASSIGNMENT    OP   POSSIBILITIES,   EXPECTANCIES,    AND   PROP- 
ERTY TO  BE  ACQUIRED  IN  FUTURE. 

▲NALTSia. 

f  1286.    Equitable  Jnrisdiotion  under  modem  legialatioiu 

§  1286.     Essential  element!  and  grades  of   oontingenoiei,  expeotanoiet,  and 

possibilities. 
§  1287.     Assignment  of  possibilities. 
§  1288.    Assignment  of  personal  property  to  be  acquired  in  the  fotnre;  ra* 

UoruUe  of  the  doctrine;  Holroyd  t.  MarshalL 
§  1289.     Assignment  of  future  cargo  or  freight. 

S  1290.  Reqiysites  of  an  assignment  of  property  to  be  acquired  in  the  future. 
§  1291.     Extent  of  the  doctrine;  to  what  property  and  persons  it  applies. 

§  1285.  Equitable  Jurisdiction  tmder  Modem  Legisla- 
tion. —  Modern  English  statutes  have  so  far  changed  the 
common  law  as  to  permit  the  assignment  at  law  of  con- 
tingent and  future  interests,  expectancies,  and  possibilities 
coupled  with  an  interest  in  real  estate.  The  American 
legislation  has  generally  been  broader,  and  authorizes  the 
assignment  at  law  of  such  future  expectancies  and  possibil- 
ities, when  coupled  with  an  interest,  whether  connected 
with  real  or  with  personal  estate.'  Neither  the  English 
nor  the  American  statutes  allow  the  legal  assignment  of 
mere  naked    possibilities  or   expectancies  not  coupled 

National  Bank  of  America  ▼.  Ind.  permit  the  legal  transfer  of  any  con- 
Banking  Co.,  114  111.  483;  Pease  ▼.  tingent  interests  or  expectancies,  etc., 
Landaner,  63  Wis.  20;  63  Am.  Rep.  in  personal  property,  nor  of  any  mere 
247;  Schollmier  v.  Schoendelen,  78  nabed  possibility  or  expectancy  in  real 
Iowa,  426;  16  Am.  St.  Kep.  455.]  estate. 

^  Kinffman  v.   Perkins,  105  Mass.        Of  the  American  statutes,  that  of 

111;  and  see  Kahnweiler  v.  Anderson,  New  York  (1  Rot.  Stats.,  p.  725,  sec. 

78  N.  C.  133;  [or  when  the  drawer  be-  35)  and  that  of  California  (Civ.  Code, 

comes  insolvent:  Schuler  v.   Laclede  sees.  693,  699,  700, 1045, 1046)  may  be 

Bank,  27  Fed.  Rep.  424,  per  Brewer,  J.]  taken  as  examples  of  the  type  men- 

*  fhiglish  statute  of  8  &  9  Vict.,  c.  tioned  in  the  text:  See  Lawrence  t. 

106,   leo.   6.    This  statute  does  not  Bayard,  7  Paige,  70,  76. 
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with  an  interest.  The  jurisdiction  of  equity  continues  to 
bo  exclusive  over  all  other  assignments  of  contingent, 
fnturcy  expectant  interests  and  possibilities  not  embraced 
within  this  legislation. 

§  1286.  Essential  Elements  and  Grades  of  Contingen- 
des,  Expectancies,  and  Possibilities. — In  determining 
the  extent  and  limits  of  the  two  jurisdictions,  legal  and 
equitable,  it  is  important  to  determine  the  essential  ele- 
ments and  different  grades  of  contingent  interests^  expec- 
tancies, and  possibilities.  It  should  be  carefully  observed 
at  the  outset  that  they  do  not  include  future  estates  which 
are  vested.  A  vested  remainder  is  as  truly  a  present 
fixed  property  or  ownership  as  is  an  estate  in  possession. 
There  may  be  interests  or  so-called  estates  in  land  or 
chattels,  based  upon  some  existing  limitation,  conveyance, 
or  will,  which  are  future  and  eontingentj  as  depending 
npon  the  happening  of  some  uncertain  event,  or  limited  to 
some  uncertain  person,  but  which  are  nevertheless  irUerestSf 
and  not  inere  hopes  or  expectancies  without  any  existing 
legal  foundation.  The  ordinary  contingent  remainders, 
executory  devises,  conditional  limitations,  and  the  like  are 
illustrations.  Secondly,  a  lower  grade  of  future  interest 
may  be  called  the  potentiality  of  acquiring  future  property 
from  the  performance  of  some  agreement  or  arrangement 
already  entered  into,  but  which  is  still  executory.^  Of 
course,  the  mere  hope  of  acquiring  future  property  with- 
oat  any  present  source  from  which  it  may  be  obtained  is 
neither  an  interest  nor  right,  nor  anything  which  has 
yalue  or  can  be  made  the  subject  of  legal  relations.  But 
when  a  party  has  entered  into  a  contract  or  arrangement 
by  the  ordinary  and  legitimate  and  natural  operation  of 
which  he  will  acquire  property,  his  existing  right  there* 
nnder  is  certainly  not  a  mere  naked  hope;  it  is  a  possi- 

'The  phrase  "poieiUkU  eziitence*  used  in  the   texfc   abore^   the  word 

basagpecifie  and  technical  meaning,  "potentiality"  ie  taken   in  a  more 

in  formnlating  the  general  doctrine  general  sense;  and  in  this  significa- 

of  the  law  oonceming  the  sale  of  per-  tion  it  has  been  employed  in  seTeral 

Mmal  property  not  yet  having  an  ae-  modem  deoisiona. 
tKoi  szistenoe:  See  ante,  §  1236.    Am 
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bility  of  acquiring  property  coupled  with  a  legal  interest 
in  the  contract.    The  cargo  to  be  obtained  or  the  freiglit 
to  be  earned  by  a  ship  on  a  voyage  already  contracted  Tor, 
the  wages  to  be  earned  under  an  existing  employment, 
the  payment  to  become  due  under  an  existing  building 
contract,  are  familiar  examples.     Finally,  there  is  a  mere 
expectancy  arising  from  some  social  or  moral  relation, 
and  not  based  upon   any  limitation,  trust,  contract,  or 
other  ^egal  relation,  such  as  the  hope  which  an  heir  a{>- 
parent  or  presumptive  has  of  inheriting  his  ancestor's 
estate,  or  the  hope  of  a  bequest  under  the  will  of  a  living 
friend.* 

§  1287.  Assignment  of  Possibilities.  —  Under  the  stat- 
utes described  in  a  preceding  paragraph,  all  future  con- 
tingent interests  in  things  real  or  personal,  and  also  all 
possibilities,  coupled  with  an  interest^  of  acquiring  prop- 
erty, real  or  personal,  may  be  granted  or  assigned  at  law, 
so  that  the  grantee  or  assignee  acquires  a  legal  right  or 
interest,  the  enforcement  or  protection  of  which  comes 
within  the  jurisdiction  of  the  law.  So  far  as  this  legisla- 
tion has  not  been  adopted,  such  interests  and  rights  are 
assignable  only  in  equity;  and  furthermore,  possibilities 
not  coupled  with  an  interest,  —  mere  possibilities  or  ex- 
pectancies,—  which  are  not  embraced  within  these  stat- 
utes, are,  according  to  the  general  course  of  decision, 
assignable  in  equity  for  a  valuable  consideration;  and 
equity  will  enforce  the  assignment  when  the  possibility 
or  expectancy  has  changed  into  a  vested  interest  or  pos- 
session.'   The  explanation  is  sometimes  given  that  the 

I  See  Smith  on  Real  and  Personal  what  is  termed  a  heart  or  mert  possi- 

Proper^,    249:    "The  word   'possi-  bility  signifies  nothing  more  than  an 

bility'  has  a  general  sense,  in  which  erpeotaneyi  which  is  specifically  ap- 

it  includes  even  executory  interests,  plied  to  a  mere  hope  of  snccession, 

which  are  the  objects  of  limitations  unfounded  in  any  limitation,  provis- 

[e.  g.,  contingent  remainders,   etc.].  ion,  trust,  or  lep;al  act  whatever;  such 

But  in  its  more  specific  sense,  it  is  as  the  hope  which  an  heir  wparent  or 

that  kind  of  contingent  benefit  which  pretumptiTe  has  of  snooeeoung  to  the 

is  neither  the  object  of  a  limitation,  ancestor's  estate." 

like   an   ezeoatory   interest,   nor   is  *Wamistrey  t.  Lady  Vanfield,  1 

fonnded  in  any  lost  but  recorerable  Ch.   Rep.  29;  2  Lead.  Gas.   Eq.,  4th 

seisin,  like  a  right  of  entry.     And  Am.  ad.,  1630,  1659,  1005;  Wright  t. 
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aflsignment  operates  as  a  contract  by  the  assignor  to  con- 
vey the  legal  estate  or  interest  when  it  vests  in  him,  and 
that  equity  will  specifically  enforce  such  contract  by  de- 
creeing a  conveyance. 
§  1288.  Aaaigiunent  of  Personal  Property  to  be  Ac- 
in  the  Future  —  Rationale  of  the  Doctrine.  —  A 


Wright,  1  Yes.  Sr.  409;  Beckley  r.  with  the  doetrino  of  the  text;  and  this 

Newland,  2  P.  Wme.  182.    The  ezpe<^  oonclaiion  ie  in  itriet  conformity  with 

tancy  of  an  heir  to  the  eetate  of  hie  an*  the  piindpie  which  distinguishes  the 

certor:  Hobeon  t.  lV«vor,  2  P.  Wma.  theory  of  aasignmeat  in  equity  from 

191;  StoTer  v.  Eycleshimer,   4  Abb.  that  at  law.   In  In  re  Wilson's  Estate, 

App.  S09;  46    Barb.    S4;    McDonald  mipra,  a  woman,  in  consideration  of 

T.  McDoniild,  6  JonesESq.  211;  75  Am.  marriage,  conveyed  to  her  own  use 

Bee.   434;   Fitzgerald    ▼.    Vestal,    4  daring  her  life,  and  after  her  death  to 

Sneed,  258;  [Bead  ▼.  Mosby,  87  Tenn.  her  children,  all  the  estate  which  she 

759.]    The  interest  which  one    may  then  had  or  should  thereafter  acqaire. 

tike  under  the  will  of  another  who  is  This  settlement  was  held  to  operate 

•till  living:  Bennett  ▼.  Cooper,  9  Bear,  as  an  eqoitable  assignment  of  pr<^r- 

292;  In  re  Wilson's  Estate,  2  Pa.  St.  ty  subseqnently  bequeathed  to  her  by 

325.    See  also  Varick   ▼.   Edwards,  ui  nncle.    Giraon,  0.  J.,  after  eiting 

HofiL  Gh.  382;  11  Paig«v  289;  5  Denio,  anthorities  in  support  of  the  doctrine 

€61;  Mc Williams  r.  Nisly,  2  Berg,  k  and  declaring  it  to   be  well  settied, 

R.  507;  7  Ana.   Dec  654;  Bayler  ▼.  adds:  "Indeed,  it  is  no  more  than  the 

ComnL,  40  Pa.  St.  37;  80  Am.  Dec  familiar  principle  that  he  who  executes 

551;  Kimmo  ▼.  Davis,  7  Tex.  26;  Gnf  a  conveyance,  on  valuable  conaidera- 

huk  V.  Henry,  17  Tex.  164;  Horst  t.  tion,  purporting  to  pass  a  title  before 

Bigna,  34  Ohio  St.   371;  Patton  ▼.  it  is  m  him,  will  be  bound  to  make  it 

Coenetc.  Co.,  3  CoL  265;  The  Edward  good  whenever  he  acquires  it."    The 

Lee,  3  Ben.  114;.Sedam  v.  Cincinnati  operation  of  these  assignments  of  ex- 

etc  Canal  Co.,   2   Disn.  809;  In  re  pectancies  was  succinctly  stated,  ac« 

Irring,  L.  R.  7  Ch.  Div.  419;  [Bacon  cording  to  the  nsual  theory,   in  two 

▼.  Booham,  33  K.  J.  Eq.  614;  Cmm  recent  cases  by  the  supreme  court  of 

V.  Sawyer,   132  IlL  443;  but  see  Wy-  Pennsylvania.      In    East    Lewisburg 

lie'i  Anpeal,  92  Pa.  St.  196.     Assign-  etc  Co.  v.  Marsh,  91   Pa.  St.  96,  99, 

ment  m  dower  right  before  allotment:  the  court  said:  **  Equity  will  support 

Beeves  v.  Brooks,  80  Ala.  26.]    There  assignments  of    contingent    interests 

ii  not  a  perfect  nnanimity  among  the  and  expectancies,  things  which  have 

sntfaorities.    Tfana  it  has  been  held  no  present  actual  existence,  but  rest 

that  the  mere  hope  or  expectation  of  in  mere  possibility,  not,  indeed,  as  a 

nodving  that  to  which  the  assignor  present  positive  transfer  operating  in 

bad  no  right,  and  which  might  be  with-  prcuenti,  for  that  can  only  be  of  a 

beld  from  him  at  pleasure,  such  as  the  thing  in  evse,  but  as  a  present  contract 

expectancy  of  an  heir   to  inherit  his  to  take  effect  and  attach  as  soon  as 

iscestar's  estate,  is  not  an  interest  the  thing  comes  in  eB$eJ*    In  Buple  v. 

capable  of  assignment  in  equity,  any  Bindley,  91  Pa.  St.  296,  299,  the  court 

more  than  at  law:    See   Keedles  v.  said:  "  An  assignment  for  a  valuable 

Needles,  7  Ohio  St.  432;  70  Am.  Dec  consideration,  of  demands,  having  at 

85.  The  CSvil  Code  of  Calif ornia  adopts  the    time    no    actual    existence,   but 

the  same  rule:  Sees.  700,  1045.   Also,  which  rests   in  expectancy  only,   is 

the  expected  proceeds  of  a  fair  intend-  valid  in  equity  as  an  agreement,  and 

ed  to  be  held  in  future  by  a  society  takes  effect  as  an   assignment  when 

▼ere  held  not  assignable,  in  Huling  v.  the  demands  intended  to  be  assigned 

Gaben,  9  W.  Va.  522;  27  Am.  Rep.  are  subsequently  brought  into  exist- 

662;  and  see  Skipper  v«  Stokes,  42  Ala.  ence.**    In  my  opinioo,  this  theo^  of 

255;  94  Am.  Dec  646.     But  the  very  an  apeement  is  hardly  ade<niate  to 

geoenl  coaclusion  of  authority,  Eng-  explain  the  full  doctrine,  audi  prefer 

uih  and  American,  is  in  aecordanca  the  one  given  ante,  in  9  127 1« 
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particular  instance  of  this  doctrine  is  that  which  deals 
with  the  assignment  of  property  to  be  acquired  in  the 
future.     I  have  already  referred  to  this  subject  in  one  of 
its  phases, — the  equitable  lien  created  by  contract  upon 
such  property.^    It  is  elementary,  that  a  contract  for  the 
sale  of  chattels  which  the  vendor  does  not  own  will  not 
take  effect  upon  the  goods,  when  subsequently  acquired, 
so  as  to  pass  a  legal  property  in  them  to  the  purchaser, 
without  some  new  act  of  the  vendor  after  the  property  is 
acquired.'    The  doctrine  of  equity  is  different.    A  sale, 
assignment,  or  mortgage,  for  a  valuable  consideration, 
of  chattels  or  other  personal  property  to  be  acquired  at 
a  future  time,  operates  as  an  equitable  assignment,  and 
vests  an  equitable  ownership  of  the  articles  in  the  pur* 
chaser  or  mortgagee  as  soon  as  they  are  acquired  by  the 
vendor  or  mortgagor,  without  any  further  act  on  the 
part  of  either;  and  this  ownership  a  court  of  equity 
will  protect  and  maintain  at  the  suit  of  the  equitable 
assignee.*     It  is  sometimes  said  that  the  sale,  assign- 

1  See  ante,  1 1236.  Rutherford  y.  Stewart^  79  Mo.  216; 

*  Lann  v.  Thornton,  1  Com.  B.  379;  Lndlnm  y.  Rothschild,  41  Minn.  219.] 

Qftle  y.  Bnmell,  7  Q.  B.  860;  Mogg  y.  Holroyd  y.  Marshall,  rapro,  ia  a  most 

Baker,  3  Mees.  k  W.  195;  Head  y.  important    authority.      One   IVylor 

Goodwin,  37  Me.  181;  Jones  y.  Rich-  assigned  the  maohinery  in  a  mill  in 

ardson,  10  Met.  481 ;  Moody  y.  Wright^  tmst  to  secure  a  debt  to  Holroyd,  and 

13  Met.  17,  32;  46  Am.  Dec.  706;  Pet-  the  deed  covenanted  that  all  the  other 

tis  y.  Kellogg,  7  Cush.  456;  Calkins  y.  machinery  which  should  be  placed  in 

Lockwood,  16  Conn.  276;  41  Am.  Deo.  the  mill  durinff  the  time  should  yest 

143;  Otis  y.  Sill,  8  Barb.  102;  Hamil-  in  the  trustee  for  the  same  purposes, 

ton  y.  Rogers,  8  Md^  301;  Chapman  y.  T.   procured  new  machinery,  which 

Weimer,  4  Ohio  St.  481;  [France  y.  was  placed  in  the  mill,  and  H.  was 

Thomas,  86  Ma  80.]    With  reference  notified  of  the  fact     While  this  new 

to  the  excepted  ease  of  chattels  having  machinery   was   in    the  mill,   before 

a  "potential"  existence,  see  atde,  not%  H.  had  taken   possession  of   it  nn- 

under  §  1236.  der    the  deed,   it   was   levied    upon 

'  Holroyd  y.   Marshall,   10   H.  L.  under    execution   against   T.     In   a 

Cas.  191;  In  re  Ship  Warre,  8  Price,  suit  between  H.  and  the  execution 

269,  note,  273;  Mitchell  v.  Winslow,  2  creditors,  the  court  of  chancery  hM 

Story,  630;  Seymour  v.  Canandaiffua  that    the     right    of    the    execution 

eta  R.  R.,  25  ]£irb.  284,  303;  Philadel*  creditors  under  their  levy  had  pre- 

pbia  etc.  R.  R.  v.  Woelpper,  64  Pa.  St.  cedence:    2    De  Gex,    F.   &  J.    596; 

366,  372;  3  Am.  Rep.  596;  Baxter  y.  and  see  Reeve  v.   Whitmore,   4  De 

Bush,  29  Vt.  465,  469;  70  Am.  Dec.  Gex,  J.  &  S.  1;  but  the  house  of  lords 

429;  Page  v.  Gktfdner,  20  Mo.   507;  reversed  this  decree,  and  held  that 

Smithurat  v.  Edmunds,  14  Pa.  St.  408;  although  there  had  been  no  new  act 

Williams  v.  Winsor,  12  R.  I.  9;  Clay  intervening,  H.'s  equitable  title  was 

V.  East  Tenn.  etc.  R  R.,  6  Heisk.  421;  superior  to  the  subsequent  legal  claim 

[Kimball    v.   Oafford,    78    Iowa,   65;  of  the  judgment  creditors.     <*If  the 
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mentj  or  mortgage,  under  these  circumstances,  operates 
in  equity  as  a  contract,  which  a  court  of  equity  will  spe- 

morfcgage  deed  in  the  present  case  had  ery  and  effects  being  fixed  or  placed 
contained  nothing  but  the  contract  in  the  mill,  thev  became  subject  to 
whidi  is  inTolved  in   the    aforesaid  the  operation  of   the    contract,  and 
oorenant  of   Taylor,    such    contract  paued   in   tquity    to   the    moriffogees, 
would  have  amounted  to  a  ^alid  as-  to  whom  Taylor  was  bound  to  make 
lignment  in  equity  of  the  whole  of  a  legal  conveyance,  and  for  whom  he, 
the  machinery  and  chattels  in  ques-  in  the  mean  time,  was  trustee  of  the 
tioD,  Bopposing  such  machinery  and  property  in  question."    In  Mitchell  y. 
effect!  to  have  been  in  existence  and  Winslow,  supra,  the  facts  were  simi* 
npoQ  the  mill  at  the  time  of  the  exe-  lar,  and  the  decisions  were  the  same, 
cntion  of  the  deed.    But  it  is  alleged  The  mortgagors  in  1839,  to  secure  a 
that  this  is  not  the  effect  of  the  con*  loan    of   money,   mortgaged   all  the 
tmt,  because  it  relates  to  machinery  machinery,    tools,    ana    implements 
not  ezisting  at  the  time,  but  to  be  ao-  then  in  their  mill,  and  all  the  ma* 
quired  and  fixed  and  placed  in  the  chinery  and  tools  which  they  might 
mill  at  a  fntnre  time.    It  is  quite  true  purchase  for  the  mill  during  the  next 
that  a  deed  which  professes  to  convey  four  years,  and   also   all   the  stock 
property  which  is  not  in  existence  at  which   iliey   might   manufacture   or 
the  time  is,  as  a  conveyance,  void  at  purchase  during  that  time.      Before 
law,  nmply  because  there  is  nothing  the  four  years  had  expired,  and  after 
to  ooDvey.    So  in  equity,  a  contract  an  act  of  bankruptcy  by  the  mortf^- 
which  engages  to  transfer  property  gors,  the  mortgagees  took  possession 
which  is  not  in  existence  cannot  oper-  under  their  mortgage  of  property,  in- 
ate  ss  an  immediate  alienation,  merely  eluding  tools,   machinery,  and  stock 
because  there  is  nothing  to  transfer,  purchased  or   manufactured    by  the 
Bot  if  a  vendor  or  mortgagor  agrees  mortgagors  after  the  execution  of  the 
to  aell  or  mortgage  property,  real  or  mortgage.      The    assignee    in    bank* 
penonal,  of  which  he  is  not  possessed  ruptcy  applied  for  an  order  compelling 
at  the  time,  and  ha  receives  the  con*  the  mortgagees  to  deliver  up  to  him 
lideration  for  the  contract,  and  af-  such  property,  but  the  order  was  re* 
tcrwards  becomes  possessed  of  prop*  fused,  on  the  ground  that  the  stipula* 
erty  snswering  the  description  in  the  tion  concerning  after-ac(|uired  prop- 
eontraet,  there  is  no  doubt   that  a  erty  operated  as  an  equitable  mort- 
eonrt  of  equity  would  compel  him  to  gage,  which  would  be  enforced  against 
perform  the    contract,   ana    that  the  volunteers,  and  any  one  who  did  not 
tOHtraet  would  in  equity  tranter  the  stand  in  the  position  of  a  bona  fide 
len^iaal  intereat  to  the  mortgagee  or  purchaser  without  notice.     Story,  J., 
pmihater  immediately  on  the  propetfy  said  it  was  established,  under  "  the 
Oeiag  acqidred.    This,   of  course,  as*  authorities,  that  wherever  the  parties 
rames  that  the  supposed  contract  is  by  their  contract  intend  to  create  a 
one  of  that  class  of  which  a  court  of  positive  lien  or  charge,  either  upon  real 
equity  would  decree  the  specific  per-  or  upon  personal  property,  whether  it 
formance.     If  this  be  so,  then,  im-  is  then  in  esse  or  not,  it  attaches  in 
mediately  on  the  acquisition  of  the  equity  as  a  lien  or  charge  upon  the 
property    described,    the    vendor   or  particular    property  as  soon  as   the 
mortgagor  would  hold  it  in  trust  for  assignor  or  contractor  acquires  a  title 
the  purchaser  or  mortgagee,  according  thereto,    against   tlie   latter,    ami   all 
to  the  terms  of    the  contract.     For  persons  asserting  a  cLiim  thereto  un- 
if  a  contract    be    in    other  respects  der  him,  eitlier  voluntarily,  or  with 
good  and  fit  to  be  performed,  and  the  notice,  or  in  bankruptcy."    In  Smith- 
consideration  has  been  received,  in-  urst  v.  Edmunds,   sitm-a,   the   lessee 
capacity  to  perform  it  at  tlie  tiine  q/*  of  a  hotel  assigned  all  the  furniture 
its  execution  will  be  no  answer,  when  in  the  hotel  to  the  lessor  as  security 
the  means  of  doing  so  are  afterwards  for  the  rent,  and  further  covenanted 
obtained.     Apply  these  familiar  prin-  to  assign  all  other  furniture  which  lie 
eiples  to  the  present  case;  it  follows  should  thereafter  purchase  and  pi .100 
that,  immediately  on  the  new  machin-  on  the  demised  premises  during  tlie 
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cifically  enforce  by  decreeing  a  legal  conveyance   and 
delivery  of  the  property  to  the  purchaser  or  mortgagee, 
when  it  is  subsequently  acquired  by  the  vendor  or  mort- 
gagor.    This  view  is  certainly  supported  by  the  very 
high  authority  of  most  able  judges,  such  as  Lord  West- 
bury,  and  it  is  undoubtedly  true  in  part.     In  my  opin- 
ion, however,  it  fails  to  wholly  explain  the  equitable 
doctrine   and  jurisdiction,   since  transfers   of  personal 
property  to  be   acquired   in   future  are  constantly  en- 
forced  under  the   operation   of  this   doctrine  where    a 
court  of  equity  would  hardly  have  decreed  the  specific 
performance  of  the  contract  if  it  had  been  confined  to 
property  then  in  the  ownership  and   possession   of  the 
vendor  or  assignor.*    In  other  words,  the  doctrine  of 

term;  it  being  declared  to  be  the  in-  is  true  not  only  of  contracts  relating 
tent  and  agreement  of  the  parties  that  to  real  estate,  bat  also  of  contracts  re- 
when  and  as  often  as  any  additional  la  ting  to  personal  property,  provided 
f arniture  should  be  purchased  and  that  the  latter  are  such  as  a  conrt  of 
placed  on  the  premises,  it  should  be  equity  would  direct  to  be  speciiicany 
considered  as  belonging  to  the  lessor  performed.  A  contract  for  the  sale  of 
as  collateral  security.  The  lessee  goods — as,  for  example,  of  five  hiin« 
purchased  and  placed  in  the  hotel  a  ared  ohesta  of  tea — is  not  a  contract 
large  quantity  of  additional  furniture,  which  could  be  specifically  performed. 
The  contract  was  held  to  be  an  equi-  became  U  does  not  relate  to  any  ehetta 
table  assignment  or  mortgage  of  these  qf  tea  in  particular;  but  a  contract  to 
chattels,  which  would  uo  ^  enforced  sell  five  hundred  chests  of  the  partio- 
against  a  subsequent  execution  credi-  nlar  kiud  of  tea  which  is  now  in  ray 
tor  of  the  lessee.  warehouse  in  Gloucester  is  a  contract 
'  This  question  was  examined  by  rthUng  to  epea/le  vropertjf,  and  which 
Lord  Westbury  in  the  case  of  Holroyd  would  be  s^incally  performed.  (TUs 
▼.  Marshal],  already  quoted,  and  he  statement  is  certainly  opposed  to  tiia 
maintains  the  thecx-y  which  I  venture  rule  as  settled  in  the  United  States,  and 
to  criticise  as  insufficient.  He  says:  also,  as  I  believe,  to  that  prevuHng  in 
"In  equity,  it  is  not  necessary  for  the  England.]  The  buyer  may  maintain 
alienation  of  property  that  there  should  a  suit  in  equity  for  the  delivery  of  a 
be  a  formal  deed  of  conveyance.  [This  specific  chattel  when  it  is  the  subject 
is  most  certainly  correct,  and  it  ex*  of  a  contract,  and  for  an  injunction 
presses  one  of  the  most  radical  dls*  (if  necessary)  to^  restrain  the  seller 
tinctions  between  the  principles  of  from  delivering  it  to  any  other  per- 
law  and  of  equity  with  regard  to  the  son."  To  maintain  his  theory  con- 
acquisition  or  property:  See  antCf  voL  oeming  the  operation  of  eanitable 
1,  i§  366-370.]  A  contract  for  yalu-  assignments  of  future-acquired  prop- 
able  consideration,  by  which  it  is  erty.  Lord  Westbury  is  here  obliged 
agreed  to  make  a  present  transfer  of  to  extend  the  equitable  jurisdiction  to 
property,  passes  at  once  the  beneficial  compel  the  specific  performance  of 
mt^rest,  provided  the  contract  is  one  contracts  for  the  purchase  and  sale  of 
of  which  a  court  of  equity  will  decree  chattels  far  beyond  the  limits  as  gen- 
specific  performance.  In  the  language  erally  established  by  the  courts  of 
of  Lord  Hardwicke,  the  Ten<1or  be-  England  and  of  the  United  States, 
came  a  trustee  for  the  vendee,  subject,  He  virtually  says,  as  a  universal  prop- 
of  course,  to  the  contract  being  one  to  osition,  that  every  contract  for  the 
be  specifically  performed*    £id  this  purchase  and  sale  of  tpecifict  identified 
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equitable  assignment  of  property  to  be  acquired  in  future 
is  much  broader  than  the  jurisdiction  to  compel  the  spe- 

ehatteU,  eTen  of  rach  merchandise  m  be  acquired  in  fature  Is  extended  to 
my  be  bought  in  the  market,  wiU  be  present  assignments  of  money  to  arise 
ipecifically  enforced  in  equity;    and  from  existing  contracts,  — ss,  f or  ex- 
In  goes  so  fisr  as  to  state  that  an  in-  ample,  of  future  wages  arisinff  under 
jan&oo  may  be  granted  to  restrain  a  contract  of  employment,  of  future 
the  veodor  from  violating  snch  con*  payments  to  be  earned  in  carrying  out 
tnck  by  delivering  the  soods  to  an*  a  contract  for  buildmg,  and  the  like, 
other  person  than  the  buyer.     This  the  future  cargo  or  freight  to  be  ob* 
deeeription  of   the  equitable  jurisdio*  tained  or  earned  by  a  ship  on  a  voyage 
Moo.  to  specifically  enforce  contracts  contracted  for,  etc;  and  it  cannot  be 
CQOoeraing  persoual  property  is  cer*  claimed  that  a  court  of  equity  would 
tainly  oppoeed    to    the    doctrine    as  decree  the  specific  performance  of  such 
settled  in  our  own  country,  and  I  be-  agreements.    The  particular  contract 
l»re  it  IS  unsupported    by  English  in  the  case  of  Holroyd  v.  Marshall 
aothorities.    It  is  a  familiar  rule  that  would  undoubtedly  be  specifically  en- 
contracts  for  the  sale  of  chattels  are  forced  in  equity,  because  it  was  em- 
never  ipecifically  enforced  by  courts  bodied  in  a  deed  of  trust,  and  created 
of  equity  unless  they  involve  some  an  express  trust, 
extraordmary  elements.     A  contract  The  conclusion  seems  to  me  to  be 
for  the  tale  of  personal  property  is  Tory  plain,   that  the  jurisdiction  of 
never  ipecifically  enforced  by  a  court  equity  with  reference  to  sales,  assign- 
of  equity,  simply  because  the  articles  ments,    or    mortgages    of    fnture-ac- 
refezred  to  in  it  are  specific  and  iden*  quired  property,  although  analogous 
tified;  if  enforced  at  all,  it  is  because  to  is  not  identical  with  nor  wholly 
the  artides  are  of  such  a  peculiar  and  explained  by  the  doctrine  concerning 
sztraordinary  nature  that  they  cannot  the  specific  performance  of  contracts, 
be  replaced  or  procored  in  the  market^  There  is  something  beyond  the  mere 
sod  therefore  the  remedy  of  compen-  enforcement  of  an  executory  contract; 
ntioQ  would  be  inadequate;  SeePusey  there  is    an    equitable   right  which, 
V.  Pns^,  1  Vem.  273;  1  Lead.  Cas.  £q.  though  at  first  only  a  possibility,  be- 
1109.  1114^    A  contract  to  sell  five  comes   afterwards   a    full    equitable 
haodred  diests  of  a  particular  kind  of  ownership.     It  may  seem  presumptn* 
tea  in  the  vendor's  warehouse  would  ous  thos  to  differ  from  so  able  a  Judge 
not  be  specifically  enforced    by  the  as  Lord  Westbnry,  who,*  more  than 
American  ooarts  of  equity,  and  I  be-  any  other  chancellor  since  Lord  Hard- 
lieve  not  by  the  English  courts,  unless  wicke,  has  grasped  the  prindplet  of 
lie  tea  was  of  a  kinii  which  oould  not  eooity  jurisprudence;  but  the  reasons 
possibly  be  obtained  elsewhere  in  the  wnich  f  have  given  must  be  weighed 
markel    It  is  certain  that  a  mere  con-  by  the  reader;   to  me   they  appear 
tract  to  sell  the  existing!  furniture  with-  convincing.     [The  theory  announced 
is  a  certain  hotel,  as  in  Smithurst  v.  by  Lord  Westbury  was  criticised  in 
Edomnds,  svpro,  or  to  sell  the  existing  Tailby  t.  Official  Reoelyar^  18  App. 
tooli,  machinery,  and  merchandise  in  CSas.  (U.  L.)  523.] 
a  certain  mill,  as  in  Mitchell  v.  Wins-  There  are  decisions  which  say  that 
low,  sspra,  would  not  be  specifically  a  mortgage  of  such  tools,  machinery, 
enforcea  by  a  court  of  equity,  because  or  articles  as  shall  be  subsequently 
ths  legal  remedy  of  damages  would  used  on  oertain  premises,  or  placed  in 
be  fally  adequate;  yet,  as  has  been  a  certain  mill,  and  the  like,  cannot  be 
•esB,  these  and  similar  contracts,  when  enforced  and  is  inoperative,  because 
nkUiiig  to  mieh  ehaUeU  to  be  acquired  the  description  of  the  chattels  is  too 
w  fvture,  are  regarded  as  equitable  vague  and  uncertain  to  admit  of  the 
Alignments  of  the  property,  and  aa  specific  performance  of  a  contract  con- 
Mcft  sre  enforced  by  courts  of  equity,  taining  the  same  terms:  See  Morrill  v. 
both  Enj^iah   and    American.     Furw  Koyes,  66  Me.  458,  471;  96  Am.  Dee. 
tiwrnMre^  it  will   be  shown  in    the  486;  Winslow  v.  Merchants'  Ins.  Co., 
leqnd   that    the    same    doctrine    of  4  Met.  306;  38  Am.  Dec.  368;  [and  see 
cqiiitable  assignment  of  property  to  Borden  t«  Croak,  131  lU.  68;  19  Am. 
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cific  performance  of  contracts.  In  truth,  although  a  sale 
or  mortgage  of  property  to  be  acquired  in  future  does 
not  operate  as  an  immediate  alienation  at  law,  it  oper- 
ates as  an  equitable  assignment  of  the  present  posaibilUy, 
which  changes  into  an  assignment  of  the  equitable  owner* 
ship  as  soon  as  the  property  is  acquired  by  the  vendor 
or  mortgagor;  and  because  this  ownership  thus  trans- 
ferred to  the  assignee  is  equitable,  and  not  legal,  the 
jurisdiction  by  which  the  right  of  the  assignee  is  en- 
forced, and  is  turned  into  a  legal  property,  accompanied 
by  the  possession,  must  be  exclusively  equitable;  a  court 
of  law  has  no  jurisdiction  to  enforce  a  right  which  is 
purely  equitable.  This,  in  my  opinion,  is  the  only  cor- 
rect and  sufficient  rationale  of  one  of  the  most  distinct- 
ively equitable  doctrines  in  the  whole  scope  of  the  equity 
jurisprudence. 

§  1289.  Assignment  of  Future  Cargo  or  Freight.  — 
A  particular  instance  of  non-existing  property  to  be  ac- 
quired in  future  which  may  be  equitably  assigned  is  the 
future  cargo  to  be  obtained,  or  the  future  freight  to  be 
earned,  by  a  ship  during  an  existing  voyage,  or  during 
a  contemplated  voyage  on  which  she  is  about  to  depart. 
If  a  charter-party  or  other  form  of  agreement  has  already 
been  entered  into  for  the  contemplated  voyage,  the  po- 
tentiality of  obtaining  a  cargo  or  of  earning  freight 
seems  to  be  a  possibility  coupled  with  an  interest,  and 
not  a  bare  expectancy;  and  as  such  it  is  probably  assign- 
able even  at  law  under  statutes  and  decisions  of  many 
states.  Whatever  may  be  the  rule  at  law,  it  is  well  set- 
tled that  such  possibility  is  assignable  in  equity;  that  an 
equitable  ownership  vests  in  the  assignee  as  fast  as  the 
cargo  is  obtained  or  the  freight  is  earned;  and  that  his 
interest  or  ownership  will  be  protected  and  enforced  by 

St.  Rep.  23.]    Thii  oonclusion  mi^ht  weight  of  authority  In  roferenoe  to  the 

be  correct  if  the  rule  as  to  the  specific  validity  and  effect  in  equity  of  sales 

performance  of  an  executory  contract  and  mortoages  of  property  to  bo 

was  to  be  taken  as  the  sole  criterion;  quired  in  future, 
but  it  is  opposed  to  the  overwhelming 
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a  court  of  equity.^    In  accordance  with  this  doctrine,  it 
has  been  held  that  a  mortgage  of  a  railroad  and  its  fran- 

'  lindaay  v.  Gibbs,  22  Bear.  622;  In  other  cargo  which  might  be  caught 

It  Ship  Warre,  8  Price,  269,  note,  273,  and  brought  home  in  the  ship  on  and 

note;  Curtis  v.  Anber,  1  Jacob  ft  W.  from  her  then  present  voyage;  and  the 

5€6,  612;  DougUs  t.  RusseU,  4  Sim.  question  arose  between  an  execution 

SHi;  1  Mvlne  &  EL  488;  Lanffton  y.  creditor  of  the  assignor  and  the  as- 

Horton,    1    Hare,   549;    Mitchell  v,  signee,  whether  the  assignment  was 

Wln^low,  2  Story,  630.    In  Mitchell  ^ood  as  to  the  future  cargo  obtained 

▼.  WiDslow,  Mr.  Justice  Story  gave  an  m  the  Yoyaffe  after  the  assignment. 

elalionte  review  of  the  authorities.  The   learned  vice-chancellor   decided 

which  is  so  instructive  that  I  shall  that  it  was.     Upon  that  occasion  he 

?note  from  it:  **  In  re  Ship  Warre,  8  said:  '  Is  it  true,  then,  that  a  subject  to 
'rice,  269,  note.  Lord  Eldon  said  that  be  acquired  after  the  date  of  a  con- 
he  ehoold  find  it  extremely  difficult  to  tract  cannot,  in  equity,  be  claimed  by 
ey  that  the  freight  of  a  future  voyage  a  purchaser  for  value  under  that  con- 
might  not  become  the  subject  of  an  tract?  It  ia  impossible  to  doabt,  for 
equitable  agreement,  as  well  as  a  first  some  purposes  at  least,  that  by  con- 
intended  non-existing  voyage,  if  the  tract  an  interest  in  a  thins  not  in  ez- 
effect  of  the  assignment  were  not  to  istence  at  the  time  of  the  contract 
separate  the  freignt  and  earnings  for-  may  in  equity  become  the  property  of 
ever  from  the  ship  itself,  but  only  to  a  purchaser  for  value.  The  course  to 
separate  it  for  the  temporary  purpose  be  taken  by  such  purchaser  to  perfect 
of  securing  a  debt;  and  operating  only  his  title  I  do  not  now  advert  to;  but 
upon  that  separation  of  title  untu  that  cases  recognizing  the  general  proposi- 
debt  should  be  paid.  Aa^in,  in  Curtis  tion  are  of  common  occurrence.  A 
V.  Auber,  1  Jacob  ft  W.  606,  612,  tenant,  for  example,  contracts  that 
where  an  assignment  was  made  of  the  particular  things  which  shall  be  on  the 
present  and  future  earnings  of  a  ship,  property  when  the  term  of  his  occupa- 
jLord£ldon  supported  it,  and  said:  *ln  tion  expires  shall  be  the  property  of 
one  ease  I  thinlc  it  was  held  that  al-  the  lessor  at  a  certain  price,  or  at  a 
though  yon  might  assign  the  wool  tKen  price  to  be  determined  upon  in  a  cer- 
growing  on  the  backs  of  the  sheep,  tain  manner.  This,  in  faot»  is  a  con- 
you  could  not  assign  the  future  fleeces,  tract  to  sell  property  not  then  belong- 
But  still  it  was  a  good  equitable  as«  ing  to  the  vendor;  and  a  court  of 
signment,  and  rendered  the  future  equity  will  enforce  such  contracts 
earnings  liable  in  equity.'  The  same  when  they  are  founded  on  valuable 
doctrine  was  maintained  by  Mr.  Vice*  considerations,  and  justice  recjuires 
Chancellor  Shad  well  in  Douglas  y.  that  the  contract  should  be  specihcally 
Russell,  4  Sim.  624,  and  his  decree  performed.  The  same  doctrine  is  ap- 
vas  afterwards  affirmed  by  the  lord  plied  in  important  cases  of  contracts 
chancellor  (1  Mylne  &  K.  488)  as  to  relating  to  mines,  where  the  leasee 
aa  assignment  of  freight  earned  and  has  agreed  to  leave  engines  and  ma* 
to  be  earned  on  aa  outward  and  home-  chinery  not  annexed  to  the  freehold 
ward  voyase,  then  about  to  be  under-  which  shall  be  on  the  property  at  the 
taken;  and  it  was  acted  upon  and  expiration  of  the  lease,  to  be  paid  for 
npported  in  a  like  assignment  of  at  a  valuation.  The  contract  applies 
freight  to  be  earned  on  a  particular  in  terms  to  implements  which  shall 
▼joyage  in  the  case  of  Leslie  v.  Onth-  be  there  at  the  time  specified;  and 
rie,  1  Bing.  N.  C.  697,  708.  But  the  here  neither  construction  nor  decision 
latest  case,  and  certainly  one  of  the  has  confined  it  to  those  articles  which 
most  important  and  satisfactory  in  were  on  the  property  at  the  time  the 
its  reasoning  as  well  as  its  condu-  lease  was  granted.  But  it  is  not 
Rons,  is  that  of  Lanffton  v.  Horton,  necessary  that  I  should  refer  to  such 
1  Hare,  549,  before  Wigram,  Y.  0.  cases  as  these,  for  Lord  Eldon,  in  the 
lliere  a  deed  of  assignment  by  way  case  of  the  Ship  Warre,  and  in  Curtis 
ot  mortgage  iras  made  of  a  whole  v.  Auber,  has  decided  all  that  is  neces- 
*^ip  and  her  tackle  and  appnrtenan-  sary  to  dispose  of  the  present  argu- 
^  and  aXL  oil  and  head-matter  and  ment.     Admitting  that  tliose  cases  are 
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chises  operates  as  an  equitable  assignment  of  the  roll- 
ing stocky  —  locomotiyeSy  cars,  and  the  like, —  which  are 
acquired  or  manufactured  by  the  company  after  the  exe- 
cution of  the  instrument^  and  passes  an  equitable  owner- 
ship in  or  lien  on  such  articles  to  the  mortgagee.  Other 
cases  take  a  different  view,  and  hold  that  the  rolling 
stock  are  fixtures,  and  become  part  of  the  realty  as  soon 
as  acquired,  and  that  being  so  annexed  to  the  soil,  the 
legal  title  thereto  is  vested  in  the  mortgagee,  or  that  the 
lien  of  the  mortgage  extends  to  them.^  Other  illustra- 
tions of  the  doctrine  as  applied  to  particular  transactions 
are  given  in  the  foot-note.* 

not  tpecifioally  and  in  terms  like  the  Farmers*  Loan  eto.  Co.  t.  Hendriek- 

principal  ease,  they  are  not  of  leas  son,  25  Barb.  484;  Seymoar  v.  Canan* 

authority  for  the  present  purpose;  for  daigna  etc.  R.  R.,  25  Barb.  284,  303; 

they  remove  the  difficulty  which  has  Phillips  v.  W^inslow,  18  B.  Mon.  431; 

been  raised  in  argument,  and  etecufe^^  68  Am.  Dec  729;  Clay  t.  East  Tenn. 

non-exuiinff  property  tnaif  be  ti^  wb'  eto.  R.  R.,  6  Heiak.  421 ;    [Thoiapaon 

jed  of  valid  ossigmnenL    I  will  sup  ▼.  Valley  R.  R.  Co.,  132  U.  S.  73.J 
pose  the  case  of  the  owner  of  a  ship        *  In  some  of  these  instances  the  ae- 

which  is  going  out  in  ballast,  pro-  signments  are  evidently  valid  at  law: 

posing  to  borrow  of  another  party  the  Aaaignments  of  payments  to  become 

sum  of  five  thousand  pounds  to  pay  the  due  from  the  perloruiance  of  an  exist- 

crew  and  furnish  an  outfit,  and  agree-  ing  contract:  Ruple  v.  Bindley,  91  Pa. 

ing  that,  in  consideration  of  the  loan,  St.  296;  Clafin  ▼.  Kimball,  52  Vt.  6; 

the  homeward  cargo  should  be  con-  Schreyer  v.  Mayor  of  New  York,  8 

signed  to  the   party  advancing    the  Jones  &  S.  255;    Hall  v.  Bafialo,  2 

money.    It  cannot  reasonably  be  de-  Abb.  App.  301;  Hawley  v.  Bristol,  39 

nied,  in  the  face  of  the  authorities  I  Conn.  26;  but  a  contract  must  have 

have  just  referred  to,  that  a  court  of  been  entered  into  and  be  existing  from 

equity,   upon  a  contract  so  framed,  which  the  future  payments  may  arise: 

would   hold    that    the  party  advan-  Herbert  v.  Bronson,  125  Mass.  475; 

cing    the     money    was,    as    against  Huling  v.  Cabell,  9  W.  Va.  522;  27  Ain. 

the    owner,    entitled    to    claim    the  Rep.  562;  Jermyn  v.  Moffitt,75Pa.St. 

homeward  cargo.      And  if    a   party  399;  Skipper  t.  Stokes,  42  Alsi.  255; 

may  contract  for  the  consignment  of  a  94    Am.    Dec.   646.     Assignment    of 

homeward  cargo,  I  cannot  see  why  he  future  wages  under  existing  contract 

may  not  contract  with  the  owner  of  a  of    employment:      In    Massachusetts 

ship  engaged  in  the  South  Sea  fisher-  such    assignments    are   remiired    by 

ies  that  the  fruit  of  the  voyage,  the  statute   to   be   recorded:    Harrop  t. 

whales   taken,    or    the    oil   obtained  Landers  etc  Ca,  45  Conn.  561;  Augur 

shall  be  his  security  for  the  amount  of  v.  New  York  Belting  etc  Co.,  39  Conn, 

his  advances.    I  cannot,  without  ^oing  536;  Qarland  v.  Harrington,  51  N.  H. 

in    opposition    to    many   authorities,  409;  Murphy  y.  Murphy,  121  Mass, 

throw  any  doubt  upon  the  point  that  167;  Sullivan  ▼•  Sweeney,  111  Mass. 

Birnie,  the  con tractmg  party  [the  ship-  366;  Knowlton  y.  Cooley,  102  Mass. 

owner],  would  be  bouna  by  the  assign*  233;    [Edwards  y.  Peterson,  80  Me. 

ment  to  the  plaintiffs.'*'  367;  6  Am.  St.  Rep.  207  (assignment 

^  Pennook   v.   Coe,   23   How.   117;  of  future  wages  not   yet  contracted 

Phila.  etc  R.  R.  y.  Woelpper,  64  Pa.  for  upheld).]     Assignment  of  future 

St.  366;  3  Am.  Rep.  596;  Morrill  y.  accounts  and  demands:  East  Lewia- 

Noyes,  56  Mc  458,  471;  96  Am.  Dec  burg  etc  Co.  v.  Marsh,  91  Pa.  St.  96; 

486;  Pierce  y.  Emery,  32  N.  H.  484;  Guthrie  and  ByWa  Appeal,  92  Pa.  Sl 
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§  1290.  Bequisites  of  an  Assigninent  of  Property  to  be 
Acquired  in  the  Future.  —  It  has  been  assumed  through 
all  the  foregoing  discussion  that  the  instrument  doe9 
amount  to  a  sale,  assignment,  or  mortgage  of  future- 
acquired  property;  but  it  should  be  carefully  observed 
that  every  sale  or  mortgage  dealing  with  future  property 
does  not  necessarily  have  that  effect;  there  is  a  plain 
distmction  between  an  assignment  of  property  to  be  ac- 
quiied  in  future  and  a  mere  power  to  deal  with  such 
property.  In  order  to  create  an  equitable  assignmenti 
and  thus  let  in  the  operation  of  the  equitable  doctrine, 
there  must  be  on  the  face  of  the  instrument  expressly, 
or  collected  from  its  provisions  by  necessary  implica- 
tion, language  of  preserU  transfer  directly  applying  to  the 
fdtare  as  well  as  to  the  existing  property,  or  else  lan- 
guage importing  a  present  eantraet  or  agreement  between 
the  parties  to  sell  or  assign  the  future  property,  or  that 
the  security  of  the  mortgage  should  immediately  attach 
to  the  future  property,  as  the  case  may  be.  Where  an 
assignment  of  existing  chattels  by  way  of  mortgage  con- 
taiDS  a  provision  which  simply  amounts  to  an  authority 
or  license  to  the  mortgagee  to  take  possession  of  or  to 

20S;  Sedam  t.  (^oinnati  ete.  Canal  People  t.  Dayton,  60  How.  Pr.  143 

Cou,  2  Dim.  309  (fntnre  tolls);  Imt  (fntnre  fees  of  a  public  officer);  The 

Mt  Skipper  T.  Stokee,  42  Ala.  256;  94  Edward  Lee,  3  Ben.  114  (future  sal- 

Am.  Dee.  646;  VHiite  t.  Coleman,  130  vage  money  by  a  eeaman);  McClure  ▼. 

M«88.  3I(k     [Assignment   of    fntnre  McDearmon,  26  Ark.  66.   [See  also  In 

book-debte,    thongn   not   limited   to  re  Tnroan,  40  Ch.  Div.  6;  Peugh  y. 

book-debts  in  any  particular  business,  Porter,  112  U.   S.  737  (of  part  of  a 

valid:  TwUby  t.  Cfiffieial  Reoeiyer,  13  claim  against  a  foreign  government. 

App.  Gml  (H.  L.)  523,  reversing  18  Q.  to  be  determined  by  a  commission); 

a  biv.  25,  and  restoring  17  Q.  B.  Div.  Wright  v.  Ellison,  1  Wall  16;    Taft 

S^overmlinff  In  re  D'£^ineoil,  aOCh.  v.  Masrily,  120  N.  Y.  478;  Jones  t. 

Div.  758,  and  approving  In  re  Clarke^  Ma^or,  90  N.  Y.  387  ^assignment  of 

K  Gh.  IMv.  34a]  Misoellaneons  oases:  claim  against  municipality,  Mfore  th« 

Brown  V.  Turner,  L.  R.  2  Bq.  806;  3  claim  was  by  statute  madle  legally  en« 

Qi.  597  (fnture  freight);  In  re  Irving,  forceable^  upheld);  Fairbanks  v.  8ar« 

L.  B.  7  Ch.  IHv.  419  (future  dividends  gent.  104  K.  T.  108;  58  Am.  Rep.  490^ 

from  a  bankrupt's  estnte);    Swiffc  v.  117  N.  Y.  320  (of  interest  in  proceeda 

Kailway  etc  An'n,  96  111.  309;  Gwin  of    pending  litigation);    Williams  v. 

V.  Biel,  70  Ind.  605  (future  rents  and  InsersoU,  89  K.  Y.  508;    Phillips  v. 

profits);  Horst  t.  D4;ue,  34  Ohio  St  E&ll,  127  HI.  535;  Canty  v.  Latter- 

d71  (share  in  the  proceeds  to  arise  from  ner,  31  Minn.  239;  CoUins's  Appeal, 

nie  of  real  estate  to  be  made  by  an  107  Pa.   St.   590;   52  Am.  Rep.  479 

•xeeotor  under  direction  of  the  will);  (pledge  of  interest  in  a  partneruiip  to. 

Patten  v.  Coen  etc.  Co.,  3  CoL  265;  bo  suhseqoently  fcnrmed).] 
•  So.  Jva.— 125 
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enter  and  seize  after-acquired  property,  this  does  not 
operate  as  an  equitable  assignment  of  the  after-acquired 
property,  nor  create  in  the  mortgagee  any  present  equi- 
table interest  in  such  property.  It  creates,  at  most,  only 
a  power;  and  a  power  is  very  different  from  an  interest, — 
no  interest  in  the  property  arises  until  the  power  has 
been  exercised.^ 

§  1291.  Extent  of  the  Doctrine — To  What  Property  and 
Persona  It  Applies.  —  The  general  doctrine  concerning 
sales  or  mortgages  of  after-acquired  property  leads  to  the 
further  conclusion,  that  when  chattels  which  have  been 
mortgaged  or  assigned  as  security  are  sold  or  exchanged 
by  the  owner,  the  lien  upon  the  original  articles  will  ex- 
tend to  the  resulting  fund  or  the  substituted  goods;  and 
this  lien  will  be  valid  in  eqiftty,  not  only  against  the  mort- 
gagee, but  also  against  any  person  claiming  title  to  such 
fund  or  goods  under  him  as  a  volunteer.'  According  to 
the  general  doctrine  of  equity  established  beyond  any 
doubt  by  the  highest  judicial  authority,  the  equitable 
assignment  or  the  equitable  lien  upon  property  to  be 
acquired  in  the  future  is  valid  and  enforceable,  not  only 
against  the  contracting  party  himself,  but  also  against 
subsequent  judgment  creditors,  assignees  in  bankruptcy, 
and  all  other  volunteers  holding  or  claiming  under  him, 
and  against  subsequent  purchasers  from  him  with  notice 

*  Beeye  ▼.  Whitmore,  4  De  Gex,  J.  655,  566;  and  lee  Dam  t.  Marx,  65 
ft  S.  1,  16-18,  per  Lord  Westbary;  and  Miss.  376;  Ball  t.  Vason,  56  Oa.  264; 
■ee  Qardner  T.  McBwen,  19  N.  Y.  123;  Arnold  r.  Morris,  7  Daly,  498;  con/ro. 
Head  v.  Goodwin,  37  Me.  181;  Ohapin  Cowart  ▼.  Cowarfc,  3  Lea,  57;  [Read  v. 
v.  Cram,  40  Me.  561;  Cud  worth  t.  Mosby,  87  Tenn.  759.]  A  mortgage  in 
Soott,  41  K.li.  476;  Walker  v.  Vaughn,  the  stock  in  trade  of  a  shoiMEeeper 
83  Conn.  577;  Rowan  v.  Sharps  eto.  whio'h  purports  to  corer  ffoods  substi- 
Co.,  29  Conn.  282;  Henshawv.  "Blank  of  tuted  m  pbuM  of  those  mm  time  to 
Bellows  Falls,  10  Gray,  568,  571,  572;  time  sold  is  certainly  valid  in  equity; 
Rose  y.  Bevan,  10  Md.  466;  69  Am.  it  creates  an  equitable  lien  upon  the 
Deo.  170;  Chapman  ▼.  Weimer,  4  Ohio  after-acquired  property  as  against  the 
St.  481;  Oliver  ▼.  Baton,  7  Mich.  108;  mortgagor,  and  those  claiming  under 
Person  t.  Oberteuffer,  59  How.  Pr.  him  witn  notice  or  as  volunteers;  and 
839;  Williams  v.  Wiasor,  12  R.  L  9.  the  lien  would  undoubtedly  attach  to 

*  It  is  assumed,  of  coarse,  that  there  such  goods  even  in  the  absence  of  any 
are  no  statutes  preventing  this  onera-  express  clause  to  that  effect  in  the 
tion  of  the  doctrine:  Legardv.  Hoages,  instrument:  Abbott  v.  Goodwin,  20 
1  Ves.  477;  Collyer  v.  Fallon,  Turn.  Me.  408;  but  see  the  next  following 
&  R.  459;  Fletcher  v.  Morey,  2  Story,  note. 
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of  the  assignment  or  lien.^  This  operation  of  the  equita- 
ble doctrine  as  against  other  persons  than  the  immediate 
parties  is,  however,  very  much  restricted  and  limited  in 
most  of  the  states  by  statutes.'  The  doctrine  of  equitable 
liens  resulting  from  executory  contracts,  and  that  of 
equitable  assignment  of  non-existing  property,  constitute 
two  of  the  most  remarkable  and  distinctive  features  of 
the  equity  jurisprudence.  The  particular  rules  which 
they  involve  are  all  drawn  from  the  fundamental  maxims 
or  principles  of  equity;  they  exhibit  in  the  most  striking 
maimer  the  opposing  theories  and  methods  of  equity  and 
of  the  law. 

There  is  another  species  or  phase  of  equitable  assign- 
ment, not  alluded  to  in  this  chapter,  because  it  depends 
upon  entirely  different  principles, —  equitable  assignment 
by  subrogation.  I  have  already  described  one  important 
application  of  this  peculiar  species  of  equitable  assign- 
ment in  the  previous  chapter  upon  mortgages,  while  deal- 
ing with  the  right  of  redemption,*  and  the  entire  doctrine 
will  be  examined  in  the  subsequent  and  appropriate  title 
of  Subrogation. 

*  See  anie,  eftsea  cited  ander  §S  123(1,  mortgage  which  pnrports  to  eoTcr  fa- 

1^  [See  alio  Collint's  Appeal,  107  tnre-aoqaired  gooids  in  place  of  those 

^  Si  600;  62  Am.  Rep.  479.]  which  hare  been  aold,  and  which  thai 

'Tht  ftata  tee  referred  to  are  thoM  ezpreasly   or   impliedly  permiti  the 

CQBeaning  tranafen   and  mortgagee  mortgagor  to  eeU  the  original  ohatteli 

tt^  with  intent  to  hinder,  delay,  or  embraced  in  the  inttrament,  while  the 

^t&nd  nibaeqaent  creditors  and  pnr*  lien  ia  extended  to  the  newly  acquired 

|ii>ittri»  and  uioee  concerning  the  fil*  articles,  is  absolntely  void  as  against 

H  ^  noordinj^  of  chattel  mortgages,  subsequent  creditors  of  the  mortgagor. 

Tu  dtdsons  ffiving  a  construction  to  This  statutory  system  and  the  rules 

^legkUtion  nave  viriiialily  abrogated  created  by  it  belong,  however,  to  the 

^equtftble  doctrine  in  its  applicattoii  domain  of  the  law,  rather  than  to 


tonbieqiient  ereditors  and  purohaeers.    equity. 
'oroaiBpic^  im  many  itatea  a  ehattel       "  See 


tmte,  U 1211-1211. 
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1 1292L  Object  of  thii  chapter. 

1 1398.  What  oonatitotes  a  contract. 

f  1294.  Equitable  contract  by  repreientatioiui  and  acti. 

1 1295.  Effects  of  a  contract  in  equity;  covenant  ereating  an  •qoilaUa 

tade. 

f  1296.  Effects  of  contraoti  in  generaL 

§  1297.  Enforcement  of  contracts  in  eqnitj. 

§1292.  Object  of  This  Oliapter.— I  purpose  to  ex- 
amine,  in  this  chapter,  those  doctrines  only  concerning 
the  nature  and  effects  of  contracts  which  are  peculiarly 
and  distinctively  equitable.  I  shall  not  enter  upon  any 
discussion  of  those  doctrines  and  rules  relating  to  con- 
tracts which  are  identical  both  in  equity  and  in  the  law.^ 
The  whole  treatment  of  the  subject  may  therefore  be 
regarded  as  responsive  to  three  fundamental  questions: 
What  constitutes  a  contract  in  equity?  what  primary 
rights  of  property  or  persons  arise  from  a  contract  in 
equity?  and  what  remedial  rights  and  remedies  does 
equity  recognize  and  give  for  the  enforcement  of  a  con- 
tract?  It  will  be  more  convenient  to  answer  the  latter 
two  inquiries  together,  and  thus  to  describe  the  effect  of 
contracts. 

§  1293.  What  Constitutes  a  Contract.— Very  little 
need  be  said  under  this  head.  The  essential  elements 
of  a  contract  are  the  same  in  equity  and  at  law.     In  gen« 

^  Such  disonssion  would  be  unneoes-  plete  treatise  on  the  law  of  contrtots, 
sary,  eyen  if  my  limits  permitted  it;  and  it  properly  forms  no  part  of  eqoi^ 
since  it  may  be  found  in  every  com-    jurisprudence. 
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eral,  the  same  rules  prevail  in  both  jurisdictions  as  to 
parties  and  their  capacity  to  contract,  as  to  consideration, 
and  as  to  the  assent  or  aggregatio  mentium.  In  equity,  as 
well  as  at  law,  '^  an  agreement  is  the  result  of  the  mutual 
assent  of  two  parties  to  certain  terms,  and  if  it  be  clear 
that  there  is  no  consensus,  what  may  have  been  written  or 
said  becomes  immaterial/'  ^  To  this  general  agreement 
between  the  equitable  and  the  legal  rules  there  is  one  im- 
portant exception  and  one  modification.  While  a  mar- 
ried woman  is  as  incapable  of  binding  herself  personally 
in  equity  to  the  same  extent  as  at  law,  her  contracts  re- 
lating to  or  made  in  view  of  her  separate  estate  are  so  far 
valid  and  effectual  that  they  are  enforceable  against  such 
separate  estate.'  The  modification  mentioned  relates  to 
the  requirement  of  a  valuable  consideration.  Equity  will 
never  enforce  an  executory  agreement  unless  there  was 
an  aetudl  valuable  consideration;  and,  unlike  the  common 
law,  it  does  not  permit  a  seal  to  supply  the  place  of  a  real 
consideration.  Disregarding  mere  forms,  and  looking  at 
the  reality,  it  requires  an  actual  valuable  consideration 
as  essential  in  every  such  agreement,  and  allows  the 
want  of  it  to  be  shown,  notwithstanding  the  seal,  in  the 
enforcement  of  covenants,  settlements,  and  executory 
contracts  of  every  description.*  In  construing  and  apply- 
ing the  statute  of  frauds,  in  determining  what  contracts 
come  within  its  scope,  what  memoranda  are  sufficient  to 

'  P«r  Lord  Westbnry,  in  Chinnock  on  Specific  Performance  of  Contracts, 

▼.  Marchioness  of  Ely,  4  De  Gez,  J.  k  sees.  58-67,  and  cases  cited, 

a  638, 643.     Until  there  is  an  assent  *  See  ante,  §§  1121-1126. 

on  tile  same  terms,  the  transaction  has  '  Cochrane  v.  Willis,  34  Beav,  359; 

not  ptBsed  beyond  the  condition  of  Houghton  t.  Lees,  1  Jur.,  N.  S.,  862; 

negotiation.     In  equity,  as  at  the  law,  Ord  v.  Johnston,  1  Jnr.,  N.  8.,  1063; 

s  eontnct  may  be  regarded  as  an  offer  Jefferys  t.  Jefferys,  Craig  &  P.  1.38; 

OQ  one  side  and  an  assent  on  the  other.  HerTcy  ▼.    Audland,    14    Sim.    531; 

A  great  nnmber  of  cases  have  been  Meek  y.  Kettlewell,  1  Phill.  Ch.  342; 

decidsd  by  courts  of  equity  determin-  1   Hare,   464;  Stone  ▼.    Hackett,  12 

iBg  whether  a  contract  had  or  had  not  Gray,   227;    Wason    ▼.    Colbnm,   99 

been  actually  concluded,  and  laying  Mass.  342;  Estate  of  Webb,  49  Cal. 

down  particular  rules  as  to  the  offer  541,    645;    Mintum    y.    Seymour,   4 

tod  the  assent;  but  these  rules  are  the  Johns.  Ch.  497;  Burling  v.  King,  66 

lame  at  law  and  in  equity,  and  the  Barb.  633;  Shepherd  y.  Shepherd,  1 

dacitions  contain  nothing  peculiar  to  Md.  Ch.  244;   Yasser  y.   Yasser,  23 

«^ity  jnrisprudenoe:    See  Fomeroy  Miss.  378.    [See  also  §§  370, 1406.] 
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a  sale  by  its  requirements,  and  all  other  matters  of  detail^ 
courts  of  equity  and  of  law  adopt  and  follow  the  same 
rules.^  Even  when  equity  seems  to  depart  from  or  disre- 
gard the  statute,  and  specially  in  its  enforcement  of  ver- 
bal contracts  for  the  sale  of  land  which  have  been  part 
performed,  it  is  only  invoking  the  aid  of  its  most  salutary 
principles  for  the  purpose  of  carrying  out  the  ultimate 
objects  of  the  statute.  As  the  primary  object  of  the  stat- 
ute is  to  prevent  frauds,  mistakes,  and  perjuries,  by  sub- 
stituting written  for  oral  evidence  in  the  most  important 
classes  of  contracts,  courts  of  equity  have  established  the 
principle,  which  they  apply  under  various  circumstances, 
that  it  shall  not  be  used  as  an  instrument  for  the  accom- 
plishment of  fraudulent  purposes;  designed  to  prevent 
fraud,  it  shall  not  be  permitted  to  work  fraud.  This 
principle  lies  at  the  basis  of  the  doctrine  concerning 
part  performance,  but  is  also  enforced  wherever  it  ia 
necessary  to  secure  equitable  results.* 

§  1294.  Equitable  Contract  by  Representations  and 
Acts. — All  ordinary  contracts  which  consist  of  an  inten- 
tional offer  on  one  side  and  an  intentional  acceptance  on 
the  other,  resulting  in  a  meeting  of  minds  upon  the  same 
terms,  are  thus  governed  by  indentical  rules,  with  refer- 
ence to  their  creation,  in  law  and  in  equity.  There  is^ 
however,  a  form  of  contract  peculiar  to  equity  which  is 
created  by  representations  made  by  one  party,  and  acts 
done  by  the  other  party  upon  the  faith  of  such  represen- 
tations.'   Where  an  absolute  unconditional  representation 

*  See  Pomeroy  on  Specific  Perform*  De  Biel,  12  Clark  A  F.  46,  61,  note, 
ance  of  Contracts,  sees.  71-95,  and  But  in  order  that  the  right  shoald  be 
oaees  cited.  that  of  contract,  the  representation 

'  Jervis  ▼.  Berridge,  L.  B.  8  Ch.  must  be  in  some  sense  promissory, 

351;  Haigh  ▼.  Kaye,  L.  R.  7  Ch.  469;  —that  is,  must  be  somethinff  in  the 

and  see  ante,  vol.  2,  §  921,  and  cases  future.    Representations  of  facts  as 

cited.  existing  or  past  may  be  the  oooasions 

*  A  representation  deliberately  and  of  rights,  but  the  rights  will  then  be 
intentionally  made,  for  the  purpose  of  referable  to  fraud  or  to  equitable  es- 
influenoing  the  oondnot  of  another,  toppel,  and  not  to  contract.  While 
and  then  acted  a]^n  by  him,  is  gen*  the  law  can  only  give  oompensation  in 
erally  the  foundation  of  a  right  which  damages,  equity,  as  has  been  shown, 
a  court  of  equity  will  enforce:  Per  will  compel  the  party  to  make  hia 
Lord  Cottenham,  in  Hammersley  v.  representationa  good   by  specifically 
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of  something  to  be  done  in  the  future  is  made  by  one 
person,  in  order  to  accomplish  a  particular  purpose,  and 
the  person  to  whom  it  is  made,  relying  upon  it,  does  the 
acts  by  which  the  intended  result  is  obtained  and  pur- 
pose accomplished,  a  contract  is  thereby  concluded  be- 
tween the  parties.  The  representation  must  be  absolute 
in  its  terms  and  positive  in  its  nature,  —  something  more 
than  the  mere  expression  of  an  intention  depending  upon 
contingencies,  or  of  a  wish,  hope,  or  expectation, — other- 
wise the  obligation,  if  any,  which  arises  from  it  will  be  only 
moral  or  honorary.^    This  purely  equitable  form  of  con- 

performmg  tlMms  See  Bold  t.  Hatch*  t.  Maseal,  2  Vera.  34,  200;  Laden  y. 

iQMiiy  20  Beay.  260;  6  De  Gez,  M.  Anstey,  4  Vee.  601;  5  Vee.  213;  Croe* 

ft  Q.  668;  Neyflle  t.   Wilkinson,   1  bie  y.  McDonal,  13  Vee.  148;  Mont- 

Brown  Ch.  643.  ffomery  y.  Reilly,  1  Bligh«  N.  S.,  364; 

^  In  the  recent  9hM  of  Bashwood  y.  I  Dow  ft  C.  62;  Payne  y.  Mortimer,  1 

Jerrayn,  L.  R.  12  Ch.  Diy.  776,  781.  Giff:  118;  4  De  Gez  k  J.  447;  Alt  y. 

the  coart  formnlated  the  doctrine  ai  Alt,  4  Giff.   84;    Loffaa  y.   Maw,   3 

followi:  ''If  a  man  makes  a  represen*  Giff.   692;  Prole   y.    Soady,   2   Giff 

tatien  on  the  faith  of  which  another  1;    Skidmore  y.   Bradford,   Lb   R.   8 

man  alters  Ids  position,  enters  into  a  Eq.  134;  Coyerdale  y.   Eastwood,  16 

deed,  inoars  an  obligation,  the  man  Bq.  121.    The  representation  must  be 

makhig  it  is  boond  to  perform  that  aMolnte.    In  Randall  y.  Morgan,  12 

Rpreeentation,  no  matter  what  it  is,  Ves.   67,  a   father,  preyioas   to    his 

wbsther  it  is  for  present  payment  or  daaghter's  marriage,  refnsed  to  make 

for  the  continnanee  of  the  payment  of  a  settlement,  bnt  said  he  should  allow 

an  annnity,  or  to  make  a  proyision  by  her    the    interest   of    two   thoaaand 

vilL    That  in  the  eye  of  a  coart  of  pen  n da,  and  if  she  married,  he  ntight 

eqmty  is  a  oontract,  an  engagement  bind  himself  to  do  so^  and  to  pay  her 

vhieh  the  man  making  it  is  oonnd  to  the  principal  at  his  death.    This  was 

perfonn.''    This  statement  of  the  rnle  held  not  to  be  a  contract,  since  the 

u  certainly  too  broad,  since  it  Indades  representation  was  not  positiye  and 

repreeentations  of  existing  and  past  absolnte.    Again,   the  representation 

facts.    This  language  would  turn  all  must  be  ma(M  with  the  express  pur^ 

cues  of   fraudulent   representations  pose  of    bringing    about   toe   result 

and  of  equitable  estoppels  into  con-  which   does  actually  take  place,  for 

Waete,  and  tiiat  courts  of  equity  haye  the  purpose  of  aocompliahin^  an  object 

Mrer  done.     In  the  case  of  Maunsell  which  is  on  the  faith  of  it  accom- 

▼.  White,  4  H.   L.  Cas.  1039,  1056,  plished.     In  Daahwood  y.  Jermyn,  L. 

lord  Gottenham,  speaking  of  the  cir*  R.  12  Ch.  Div.  776,  a  paper  was  signed 

enmitances  as  described  m  the  text,  by  A  and  given  to  B^  whereby,  as  a 

■aid:  *'  There  is  no  middle  term,  no  mark  of  his  esteem  and  friendahip,  A 

totkm  911^,  between  a  representation  agreed  to  allow  B  fiye  hundred  ponnds 

10  made  to  be  effectiye  for  such  a  pur-  a  year,  and  to  bequeath  him  on  his 

pose,  and  a  contract;  they  are  identi-  own  (A's)  death  ten  thousand  pounds. 

cal."    Most  of   the  cases  involying  B  showed  this  paper  to  Mrs.  C,  who 

this  doctriiie  are  the  results  of  neeoti-  thereupon  consented  that  her  daugh* 

ations  prior  to  marriages:  De  Beil  y.  ter  should  marry  B^  and  they  were 

Thomson,  3  Beay.  469;  12  Clark  ft  F.  married.    It  did  not  appear  that  A 

6lt  note;  Hammersley  t.  De  Beil,  12  knew  of  any  snch  pnrpose  when  he 

Clark  &  F.  46;  Saunders  y.  Cramer,  3  gaye  the  paper  to  B;  he  was  ignorant 

IhiL  k  War.  87;  Moore  y.  Hart,   1  of  any  marriage  negotiation  bstween 

Vem.  110, 201;  2  Oh.  Bep.  284;  Cokes  B  and  Mrs.  C^  danghter^  and  Mn.  O 
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tract  is  distinguishable  from  the  case  of  an  offer  accepted 
by  means  of  acts.     Where  one  party  makes  an  offer,  the 

other  party  may  accept  it  by  acts  instead  of  by  words,  and 
a  binding  contract  will  result  at  law  as  well  as  in  equity. 

and  danffhter  were  ntter  strangers  to  The  writer  thus  carefully  gnarded  every 
him;  and  no  oommanication  concern*  positive  statement    by  adding   some 
ing  the  marriage  ever  passed  between  qualification  or  contingency;  out  he 
A  and  B,  or  between  A  aud  Mrs.  C  or  directed    that   his    letter  should    be 
daughter.     A  paid  B  one  installment  shown  to  the  lady's  guardians.     This 
of  the  five  hundred  pounds,  and  then  was  done,  and  the  marriage  followed, 
died,  making  no  provision  whatever  The    uncle    afterwards    changed    his 
for  B  in  his  will.     Held,  that  there  mind  and  failed  to  devise  any  prop- 
was  no  contract  which  would  be  en-  erty  to  his  nephew.     Lord  St.  Leon- 
forced  against  A*s  estate;  and  see  Lox-  ards  held  there  was  no  contract,  and 
ley  V.  Heath,  27  Beav.  623;  1  Be  Gejc,  his    decision    was    affirmed    by    the 
F.  k  J.  489;  Jameson  v.   Stein,   21  house  of    lords.     In  Money   v.   Jor* 
Bear.  5;  Kay  v.  Crook,  3  Smale  &  G.  den,  15  Bcav.  372,  2  De  Gez,  M.  ft  G. 
407;  Maunsell  v.  White,  1  Jones  k  318,  6  H.  L.  Cas.  185,  the  efiTect  of  a 
L.  539,  567.  statement  of  intention  was  fully  dia- 
There    is    another    phase    of    the  cussed,   with  a  great  contrariety  of 
doctrine  which  has  occasioned  much  opinion.     A  gentleman  being  about  to 
judicial  inquiry.     When,  during  the  marry,  his  creditor,  to  whom  be  was 
negotiation,  the  party  expressly  refuses  indebted  on  a  bond,  stated  that  in 
to  enter    into  a  contract,   and  only  case  of  his  marriage  she  would  never 
pledges  his  honor,  which  he  insists  trouble  him  about  the  bond;  that  she 
should  be  accepted  as  sufficient,  clearly  had  given  it  up,  and  would  not  en- 
no  obligation  arises  which  will  be  en-  force  its  payment;  but  when  asked  to 
forced  by  the  courts;  and  it  seems  the  actually  surrender  the  bond,  she  re- 
result  is  the  same  when  the  represen-  fused,  insisting  that  her  own  word 
tation  i»  cf  a  mere  intention.    There  must  be  trusted,  and  that  he  might 
can  be  no  possible  doubt,  where  the  rely  on  her  word.     The  gentleman 
party  in  so  many  wonls  refuses  to  was  therefore    married,  and    a    tnit 
Dind  himself  by  a  contract,  and  re-  having  been  subsequently  brought  to 
quires  his  pledge  of  honor  to  be  taken  recover  the  amount  of  the  bond,  he 
instead  of  a  legal  obligation.     But  in  sought  to  restrain  the  action  by  in- 
regard  to  the  dSect  of  a  represeniation  junction.     The  relief  was  granted  by 
qf  intenHon  there  has  been  a  direct  the  lower  courts,  but  wai  refused  in 
conflict  of  opinion  among  some  of  the  the  house    of   lords  bv  a  majority, 
very  ablest  equity  judges  in  England.  Lord  St.  Leonards  held  that  a  repre- 
In  Maunsell  v.  White,  1  Jones  &  Lb  sentation  of  intention  might  be  bind- 
539,  4  H.  L.  Cas.  1039,  a  yonns  gen-  ing,  while  Lord  CranworUi  held  that 
tleman  being  suitor  for  the  hand  of  a  it  was  not     See  also  Moorhonse  ▼. 
young  lady  who  was  yet  a  minor,  her  Colvin,   15  Bear.  341;  Lord  Walpole 
guardians  obiected  to  the  marriage,  v.  Lord  Orford,  3  Ves.  402;  Norton 
unless  a  suitable  settlement  was  made  v.  Wood,  I  Russ.  k  M.  178;  Cross  t. 
by  him.     He  applied  to  an  uncle,  who  Sprigg,    6    Hare,    552;    Viscountess 
wrote    the    following    answer:    '*My  Montacute  t.   Maxwell,  1   P.  Wms. 
sentiments   respecting  you    continue  618;  [and  see  McKeegan  v.  O'Neill, 
unalterable;  however,   I  shall  never  22  S.   C.   454.]     The  representation 
settle  any  part  of  my  property  out  of  would  not  be  enforced,  under  the  rule 
my  power  so  long  as  I  exist.    My  will  of  the  text,  unless  the  acts  were  done 
has  Deen  made  K>r  some  time,  and  I  in  reliance  upon  it;  e.  g.,  when  it  was 
am  confident  that  I  shall  never  alter  not  acted  on  as   a   reason   for   the 
it  to  your  disadvantage.     I  repeat,  marriage:  Goldioutt  t.  Townsend,  28 
that  my  Tipperary  estate  will  come  to  Beav.  446;  Jameson  t.  Stein,  21  Bear, 
yon  at  my  death,  unless  some  unfore-  5;  nor  where  it  was  waived:  Caton  ▼• 
seen  oceurrenoe  should  take  place.**  Caton,  L.  B.  2  H.  L.  127,  142. 
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In  that  case,  however,  there  is  an  intention  by  the  offerer 
to  create  a  contract,  and  the  acts  of  the  other  party  are  evi- 
dence of  his  intention  to  accept;  so  that  there  is  a  con- 
scious, intentional  meeting  of  minds  of  both  the  parties. 
But  in  the  equitable  contract  by  representation,  the  one 
making  the  representation  may  not  intend  to  be  bounds  may 
even  intend  to  mislead.  Equity  thus  infers  a  contract,  al- 
though there  may  not  be  the  mutual  intention,  the  con- 
scious, intentional  meeting  of  both  the  minds,  which  is 
an  essential  element  of  the  legal  conception  of  a  contract. 
§  1295.  Effects  of  a  Contract  in  Equity — Covenant 
Creating  an  Equitable  Servitude.  —  Before  describing  the 
general  effects  of  contracts,  I  shall  notice  some  particular 
agreements  which  create  special  rights  in  equity,  where 
no  such  rights,  or  perhaps  no  rights  at  all,  between  the 
same  parties,  exist  at  law.  When  the  owner  of  land 
outers  into  a  covenant  concerning  it,  when  in  a  deed  the 
grantor  or  the  grantee  covenants,  or  in  a  lease  the  lessor 
or  the  lessee  covenants,  concerning  the  land,  concerning 
its  use,  restricting  certain  specified  uses,  stipulating  for 
certain  specified  uses,  subjecting  it  to  easements  or  servi- 
tudes, and  the  like,  and  the  land  is  afterwards  conveyed, 
or  sold,  or  passes  to  one  who  has  actual  or  constructive 
notice  of  the  covenant,  the  grantee  or  purchaser  will  take 
the  premises  bound  by  the  covenant,  and  will  be  com- 
pelled in  equity  either  to  specifically  execute  it,  or  will  be 
restrained  from  violating  it,  at  the  suit  of  the  original 
covenantee  or  of  any  other  person  who  has  a  sufficient 
equitable  interest,  although  perhaps  without  any  legal 
interest,  in  such  performance.  It  makes  no  difference 
whatever,  with  respect  to  this  equitable  liability,  and  this 
right  to  enforce  the  covenant  in  equity,  whether  the 
covenant  is  or  is  not  one  which  in  law  "runs  with  the 
land."^    Subsequent  owners  deriving  title  under  deeds 

'  Tnlk  T.  Moxhaj,  2  PhilL  Ch.  774,  [See  also  po9t,  f  1342.]    This  doctrine 

777;  and  lee  tuUe^  §  689,  note,  in  which  may  be  regarded  as  an  equitable  substi- 

a  lai^ge  nnmber  of  English  and  Ameri-  tnte  for  or  addition  to  the  legal  rule 

^HLOBsesillQstrating&e  text  are  cited,  concerning   covenants   ranning   with 
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containing  such  covenants  wonldi  of  course,  have  con- 
structive notice  thereof.     Thi^  equitable  right  would  arise 

the  land;  or  it  may  be  explained  by  ^wonld  be  no  right  of  action  at  la» 
regarding  the  covenant  aa  creating  acainst  him  in  favor  of  tiie  owner 
an  equitable  eaaement.  The  latter  of  any  other  lot;  for  there  would  ba 
theory  has  been  adopted  by  many  no  legal  privity  whatsoever  betweea 
able  American  courts.  In  either  them.  Even  if  the  covenants  diii 
view,  the  covenant  confessedly  ere-  run  with  the  land,  there  would  be  no 
ates  an  equitable  burden  on  the  land,  action  at  law,  because  the  sranteo 
which  follows  it  into  the  hands  of  of  lot  No.  2  would  not  be  m  any 
subsequent  holders,  with  the  single  sense  ^  an  assignee  of  the  reversion^  — 
qualification  that  a  subsequent  owner  that  is,  of  the  original  covenantee's 
who  acquires  the  legal  estate  for  value  (A's)  rights  under  the  covenant.  Al- 
and without  notice  takes  it  free  from  though  no  action  at  law  would  lie,  it 
this  burden.  In  no  case  is  it  neces-  is  well  settled  that  a  suit  in  equity 
sary  that  the  covenant  should  "run  may  be  maintained  by  the  originaJ 
with  the  land,"  in  order  that  the  grantee  or  by  the  subsequent  owner 
equitable  easement  or  burden  should  of  any  lot,  to  nrevent  a  violation  of 
be  created.  Sir  George  Jessel,  in  the  the  covenants  by  the  owner  of  any 
passage  quoted  in  the  next  following  other  lot.  Many  of  the  American 
note,  explains,  in  his  usual  accurate  cases  cited  arUet  in  voL  2,  under  § 
manner,  the  equitable  operation  of  689,  arose  out  of  such  a  condition  of 
such  covenants.  He  shows  that  no-  facts.  |' The  prevailing  theory  in  the 
tice  to  the  subsequent  owner  is  not  American  courts  is  to  regard  the 
an  essential  element  to  the  existence  covenants  as  creating  an  equitable 
of  the  equitable  burden;  want  of  no-  easement  or  servitude.  The  following 
tice  simply  enables  the  purchaser  of  cases  also  illustrate  the  doctrine:  In 
the  legal  estate  for  value  to  be  free  Clark  v.  Martin,  49  Pa.  St.  289,  each 
from  the  burden.  A  subsequent  grantee  of  adjoining  lots  covenanted 
holder  who  acquires  only  an  equi-  not  to  build  on  the  rear  portion  of 
table  estate  taices  it  subject  to  the  his  premises  above  a  certain  height 
burden,  even  in  the  absence  of  any  and  this  was  enforced;  Schwoerer  v. 
notice.  Boylston  Market  Ass'n,  99  Mass.  285 
The  most  frequent  condition  of  facts  (a  covenant  that  a  strip  of  land  should 
to  which  the  doctrine  has  been  ap-  not  be  subject  to  fences,  and  should 
plied  in  the  United  States  is  the  fol-  be  used  as  a  way,  was  enforced  by 
lowing:  A,  the  owner  of  a  block  of  the  subsequent  grantee  of  other  land 
land,  divides  it  into  lots  for  sale,  and  benefited  thereby);  -feck  t.  OOnwav, 

Set* 


sells  all  these  lots  to  different  gran-  119  Mass.  546  (a  covenant  not  to  erecl 

tees.     In  the  deed  of  lot  No.  1  are  a  building  on  the  land  oonveyed  was 

covenants  of  the  grantee  not  to  build  enforced  against  a  subsequent  grantee 

nearer  the  street  than  a  certain  line,  of   the  covenantor  by  a  subMqnent 

or  not  to  build  certain  kinds  of  build-  grantee  of    the  original  covenantee; 

ings,  or  not  to  use  the  lots  for  certain  the  defendant  had  constructive  notice 

purposes,  or  not  to  build  so  as  to  cut  from   his   title   deeds);   Whitney  r. 

off  a  certain  prospect,  or  other  uega-  Union  R'y,  11  Gray,  359;  71  Am.  Dee. 

tive  or   affirmative    covenants.    The  715  (a  covenant  not  to  use  the  land  in 

deeds  of  all  the  other  lots  contain  a  certain  manner  enforced  against  a 

similar  covenants.    Finally,  the  whole  subsequent  grantee  charged  with  no* 

land  is  sold,  so  that  A  retains  no  in-  tice);  barker  v.  Nightingale,  6  Allen, 

terest  whatever.     The  lots  are  after-  341;  83  Am.   Dec   632  (in    oonvey- 

wards  conveyed  to  subsequent  gran-  ances    of    adjoining    lots     by    same 

tees.     Each  subsequent  grantee  would  grantor,  each  grantee  covenanted  that 

be  charged  with  constructive  notice  the  lot  should  only  be  used  for  dwell* 

of  the  covenants  in  the  original  deed  ing-houses;  held  binding  on  all  snbee- 

nnder  which  he  claimed  title.     If  the  quent  erantees,   and  enforceable  by 

subsequent  grantee  of  any  lot — say  No.  any  subsequent  grantee  against  an- 

1  —  should  violate  the  covenants  in  the  other);  Clark  v.  New  York  Life  Ins.  9t 

deed  of  his  lot,   then  plainly  there  T.  Co.,  64  N.  Y.  33  (the  doctrine 
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where  no  similar  legal  right,  or  perhaps  no  legal  right  at 
all,  would  exist  between  the  same  parties,  in  the  following 
instances:  1.  Where  the  covenant  is  not  one  which  runs 
with  the  land,  because  in  such  case  no  legal  liability 
whatever  would  rest  upon  the  subsequent  grantee  or 
owner;  2.  Where  the  covenantee  having  parted  with  all 
interest  in  the  premises,  there  is  no  legal  privity  of  estate 
or  of  contract  between  the  plaintiff  who  seeks  to  enforce 
the  covenant  and  the  subsequent  owner  against  whom  the 

reeognixed  m  fully  lettled;  but  od  a  **  mnat  relate  to  or  oonoem  the  land  or 
eofutraetion  of  the  language  of  the  iti  nae  or  enjoyment.  It  ia  not  enough 
eorenanta  it  was  held  not  to  apply  to  that  a  covenant  afPeote  the  nee  of  land, 
dtfendant'a  lot).  [See  alao  Joy  v.  St.  or  the  enjoyment  of  as  eaaement  there* 
Loiiii,138U.  8.1;  Hodge  T.  Sloan,  107  in,  in  a  collateral  way."  Thna  an 
K.  T.  252^1  Am.  St.  Rep.  SI 6;  Mo-  agreement  by  a  land-owner  that  the 
Uahoo  ▼.  Williama,  79  Ala.  288;  Mor-  prodncta  of  the  land  be  traoaported  ex- 
ria  T.  Tnakalooea  Mfg.  Co.,  88  Ala.  oluaively  by  one  company  doee  not  ao 
565  (eoTenant  that  the  land  oonreyed  relate  to  the  land  aa  to  be  binding  on 
be  need  for  residenoe  pnrpoaea  only);  pnrchasera  with  notice:  Weat  Virgmia 
Sutton  ▼.  Head,  86  Ky.  166;  0  Am.  Trana.  Co.  v.  Ohio  River  Pipe  Line 
St  Ren.  274  (covenant  that  no  intozi-  Co.,  22  W.  Va.  626;  46  Am.  Rep.  527; 
eating  li^uora  be  aold  on  the  premiaea  Kettle  River  R'y  Co.  v.  Eaatem  R'y 
in  qnantitiea  leaa  than  five  ^allona);  Co.  of  Minn.,  41  Minn.  461.]  The 
Steea  v.  Kranz,  32  Minn.  313  (cove*  equitable  juriadiotion  to  enforce  anch 
naat  in  leaaeagainataale  of  liquor  bind-  covenanta  ia  aubjeot  to  one  moat  im- 
iag  on  aublesaee);  Willoughby  v.  portant  limitation.  Itianotabaolute, 
Lawrence,  116  UL  11;  56  Am.  Rep.  tmt  ia  governed  by  the  aame  seneral 
768  (agreement  made  between  leaseea  rulea  which  control  the  equitable  re- 
ef a  dnving-park  and  othera,  whereby  lief  o(  apecific  performance  of  con- 
the  Utter  are  permitted  to  poet  adver-  tracta.  I^  therefore,  the  reatriotive 
tiaementa  on  the  fencea,  ia  binding  on  covenanta  in  deeda  of  lota  were  made 
ungnees  of  the  leaae  with  notice);  with  evident  reference  to  the  oontinu- 
Freno  C.  &  I.  Co.  ▼.  Rowell,  80  Cal.  ance  of  the  exiating  general  condition 
114;  13  Am.  St.  Rep.  112  (covenant  of  the  property  and  ite  anrronndinga, 
to  take  water  for  the  nae  of  the  land  but  in  the  lapee  of  time  there  haa  been 
from  a  certain  irrigation  company).]  a  complete  onange  in  the  character  of 
la  Brewer  v.  MarahalU  19  N.  J.  Bq.  the  neighborho<M,  ao  aa  to  defeat  the 
637,  97  Am.  Deo.  679,  there  waa  a  pnrpoaea  of  the  oovenante  and  to  ren- 
eovanant  by  the  grantor  not  to  aell  o£P  der  their  enforcement  an  inequitable 
uy  marl  from  the  premiaea  adjoining  and  nnjuat  burden  on  the  owner  of  the 
the  lot  conveyed.  The  court  fnU^reo-  lota,  then  the  equitable  relief  will  not 
ogniaed  and  aocepted  the  doctrine  of  be  granted,  and  the  plaintiff  will  be 
the  text^  but  held  that  thia  particular  left  to  hia  remedy  at  law.  For  ez- 
corenant  waa  one  which  equity  would  ample,  if  the  covenanta  reatricted  the 
not  enforee;  if  not  abaolutely  illegal,  gnmteea  of  lota  to  nae  for  purpoaea  of 
it  doaely  reaembled  eorenanta  in  re-  reaidence,  and  aince  their  execution 
>Mnt  of  trade,  which  are  confeaaedly  the  whole  neighborhood  had  ceaaed  to 
iDagaL  All  tiieae  oaaea  ahow  that  the  be  naed  for  auch  purpoaea,  and  had 
dortrine  ia  wholly  independent  of  the  been  wholly  given  up  to  busineaa, 
Itgal  notion  oonceming  oovenante  manufacturing,  and  the  like:  Trusteea 
vhich  do  or  do  not  mn  with  the  land.  etc.  v.  Thacher,  87  N.  Y.  311, 817,  318; 
SeeakoPhcBnixIna.  Co.  T.  Continental  41  Am.  Rep.  365,  and  caaea  cited  by 
laa.  Ca,  87  N.  7.  400;  Tmateea  etc.  Banforth,  J.  [See  alao  Page  T*  Mur> 
▼.  Thacher,  87  N.  Y.  811;  41  Am.  Rep.  ray,  46  N.  J.  £q.  331.] 
365.    [But  it  ia  held  that  the  covenant 
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enforcement  is  sought,  because  in  such  case  no  action  at 
law  for  a  breach  would  lie;  3.  Where  the  stipulations  of 
the  covenant  and  the  breach  thereof  are  of  such  a  nature 
that  there  is  no  basis  upon  which  to  estimate  damages. 
In  all  these. cases,  however,  the  covenant  may  be  enforced 
in  equity.  I  have,  as  it  will  be  seen,  continued  to  state 
the  doctrine  in  its  most  general  form  as  applying  to 
affirmative  as  well  as  to  restrictive  covenants,  and  as 
rendering  the  owner  liable  to  the  affirmative  duty  of 
specifically  performing  the  covenant,  as  well  as  to  the 
negative  remedy  of  restraint  from  violating  it,  notwith- 
standing the  very  recent  decisions  by  the  English  court 
of  appeal  holding  that  the  doctrine  applies  only  to  re- 
strictive covenants,  and  does  not  extend  to  those  which 
stipulate  for  affirmative  acts.'     In  my  opinion,  the  doc- 

*  Haywood  ▼.  Bmniswick  etc  Soo.,  was  held  by  the  court  to  imply  a  neg- 
L.  R.  S  Q.  B.  Div.  403  (covenant  to  ative.  Where  there  ia  a  negative  oov- 
build  and  keep  in  repair  some  houses);  enant  expressed  or  implied,  — as,  for 
London  etc.  6'y  v.  Gomm,  L.  R.  20  instance,  not  to  build  so  as  to  obstruct 
Gh.  Div.  562,  682,  683,  586,  687.  In  a  view,  or  not  to  use  a  piece  of  land 
this  case  the  covenant  was  to  resell  otherwise  than  as  a  garden, —  the  court 
the  land.  Jessel,  M.  R.,  said  (pp.  682;  interferes  on  one  or  other  of  the  above 
683):  "With  regard  to  the  argument  grounds.  Hdt  i$  an  e^iuUabU  dodrk^ 
founded  on  Tulk  v.  Moxhay,  that  case  establishing  an  exception  to  the  mles 
was  very  much  considered  by  the  of  the  common  law,  which  did  not 
court  of  apoeal  in  £[ay  wood  v.  Bruna-  treat  such  a  covenant  as  running  with 
wick  Benent  Society,  and  the  court  the  land,  and  it  does  not  matter  wheth- 
there  decided  that  they  would  not  ex-  er  it  proceeds  on  analogy  to  a  cove- 
tend  the  doctrine  of  Tulk  v.  Moxhay  nant  running  with  the  land  or  on 
to  affirmative  covenants,  compelling  a  analogy  to  an  easement.  The  pur- 
man  to  lay  out  money  or  do  any  other  chaser  took  the  estate  mihjeet  io  the 
act  of  what  I  may  call  an  active  char-  equitable  burden,  with  the  qualification 
acter,  but  that  it  was  to  be  confined  that  if  he  acquired  the  legal  eatateybr 
to  reatrictive  oovenanta.  Of  course,  value  and  without  notice,  he  waa  freed 
that  authority  would  be  binding  upon  from  the  burden.  That  quaUfieatkm, 
ua,  if  we  did  not  agree  to  it,  but  I  however,  did  not  affect  the  nature  qf  ths 
moat  cordially  accede  to  it.  I  think  burden;  the  notice  waa  required  merely 
we  ought  not  to  extend  the  doctrine  to  avoid  the  effect  of  the  legal  estate, 
of  Tulk  V.  Moxhay  in  the  way  aug-  and  did  not  create  the  right;  and  if  the 
geated  here.  The  doctrine  of  that  purchaaer  took  onlyan  equitable  estate, 
case,  rightlv  considered,  apjpears  to  he  took  subject  to  the  burden,  whether 
me  to  be  either  an  extension  m  equity  he  had  notice  or  not."  Hannen,  J.  (p. 
of  the  doctrine  of  Spencer's  Case  to  686),  and  Lindley,  J.  (p.  687),  reachml 
another  line  of  cases,  or  else  an  exten-  the  same  conclusion.  The  numerous 
aion  in  wiVLity  of  the  doctrine  (^negative  Euffliah  oases  cited  in  vol.  2,  under 
eaaemente;  such,  for  instanoe,  as  a  right  §  to9,  contain  no  such  limitation, 
to  the  access  of  light,  which  prevents  While  in  most  instances  the  oovenanta 
the  owner  of  the  servient  tenement  undoubtedly  were  restrictive  or  neoa- 
from  building  so  as  to  obstruct  the  tive  merely,  yet  in  several  cases  the 
light.  The  covenant  in  Tulk  v.  Mox-  doctrine  was  applied  to  covenants  in 
hay  was  affirmative  in  its  terms,  but  express    terms   requiring   affirmativa 


■ 
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trine  has  been  fully  established,  in  its  most  general  form, 
without  such  limitation,  by  the  overwhelming  weight  of 
authority,  English  and  American. 

§  1296.  Effects  of  Contracts  in  Oeneral. — As  has  al- 
ready been  stated,  one  of  the  most  distinctive  features 
of  equity  jurisprudence  is  its  peculiar  mode  of  viewing 
executory  contracts,  and  the  rights  arising  therefrom. 
Where  a  contract  stipulates  merely  for  personal  acts  to  be 
done  or  omitted,  the  equitable  and  the  legal  notions  as  to 
its  effects  are  the  same;  the  resulting  rights  are  strictly 
personal  in  equity  as  well  as  at  law.  Where  an  executory 
contract  deals  with  or  relates  to  property,  real  or  personal, 
as  its  subject-matter,  its  operation  in  equity  may  be  the 
same  as  at  law;  under  proper  circumstances  courts  of 
equity  may  treat  the  resulting  rights  and  obligations  as 
purely  personal.^  But,  in  addition  to  this  legal  aspect, 
equity  always  treats  such  executory  contracts  as  creating 
specific,  present,  equitable  interests  in  the  lauds,  chattels, 
funds,  or  other  property  to  which  they  relate.     The  na- 

acti;  e.  ff.,  to  keep  up  a  aea-wall:  Mor-  principle,  there  seems  to  be  no  distinc- 
kitd  T.  Cook;  to  erect  a  pamn  and  res-  tion  Mtween  the  equitable  operation 
erroir:  Cooke  t.  Chilcott;  ana  in  other  and  effect  of  affirmatire  and  of  re- 
Qiaes  the  oorenant  was  in  ne^ttTe  strietive  oovenants.  See,  however,  as 
terms,  but  an  injunction  restraining  partially  sustaining  this  limitation, 
its  fiolation  necessarily  required  the  brewer  v.  Marshall,  19  N.  J.  £q.  637; 
doin^  of  sffirmatiTe  acts;  e.  g.,  pro-  97  Am.  Bee.  679. 
hibitiQg  bnOding,  except  in  a  specified  '  That  is,  an  executory  contract  re- 
iDsimer:  Coles  v.  Sims;  to  use  gardens  lating  to  money  or  to  other  property 
in  1  certain  manner:  Western  v.  Mac-  may,  in  equity,  as  at  law,  be  treated 
dennot;  by  a  lessee  of  an  inn  to  buy  as  imposing  only  the  personal  obli- 
aU  bis  beer  from  the  lessor:  Luker  ▼.  gation  of  ordinary  indebtedness,  as 
Bennia  These,  and  American  cases  creating  onlythe  personal  riffht  to  ape- 
to  the  same  effect,  show,  as  it  seems  cuniary  payment,  and  as  enforced  only 
to  me,  that  the  rule  in  its  ffeneral  by  the  recovery  of  a  general  pecuniary 
■OQpe  as  stated  in  the  text  htya  been  judgment  This  purely  legal  aspect 
hilly  setUed.  I  doubt  whether  Amer^  of  contracts  is,  however,  very  uncom- 
icaa  courts  would  feel  themselves  men.  In  almost  all  oases  where  tJiere 
boond  to  follow  tiieee  latest  Bnglish  is  a  personal  indebtedness  and  a  pe- 
daoisions  which  put  a  limitation  upon  cuniary  reoovery,  as  in  suits  for  as 
the  role  hitherto  unknown.  It  is  accounting,  and  the  like,  the  ultimate 
proper  to  remark  that  the  first  of  these  remedy  is  made  more  efficient  by  the 
two  esses,  in  which  the  limitation  notion  of  some  equitable  interest,  lien, 
vw  for  the  first  time  laid  down,  was  or  charge,  or  some  trust  attaching  to 
an  action  at  law  for  damaees,  decided  specific  funds  of  money  or  of  securi- 
by  a  court  composed  of  judges  trained  ties,  by  which  the  actual  relief  con- 
in  legal  rather  than  in  ej^ui  table  doc-  sists  in  reaching  and  appropriating 
trines.  Finally,  the  limitation,  in  my  such  specific  fund  or  other  form  M 
opimon,  is  wholly  arbitrary,  for,  on  property. 
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ture  and  extent  of  the  equitable  interest  depends,  of  course, 
upon  the  provisions  of  the  particular  contract;  it  may  be 
an  equitable  estate^  the  virtual,  beneficial  ownership,  or  it 
may  be  a  specific  lien  or  charge,  or  it  may  be  a  burden 
analogous  to  a  servitude.  All  the  distinctively  equitable 
doctrines  with  regard  to  the  rights  and  liabilities  arising 
from  and  remedies  for  the  enforcement  of  such  contracts 
are  the  necessary  and  logical  deductions  from  this  funda- 
mental conception:  that  an  executory  agreement  creates 
specific  equitable  interests  in  the  property  which  is  its 
subject-matter.^ 

§  1297.  Enforcement  of  Contracts  in  Equity.  —  In  the 
enforcement  of  contracts,  equity  may  be  governed  by 
very  different  considerations  from  those  which  are  indis- 
pensably requisite  at  law.  The  law  holds  parties  strictly 
and  literally  to  the  very  terms  of  their  agreements,  and 
demands  from  the  plaintiff  an  exact  performance  of  all 
the  stipulations  on  his  part  which  are  essential  to  a  re- 
covery, or  else  no  legal  right  of  action  can  accrue  to  him 
on  the  contract.  Also,  no  action  at  law  can  be  maintained 
upon  a  contract  which  is  not  valid  in  compliance  with 
rules  of  the  common  law  or  of  statute.  Both  of  these 
stringent  requirements  are  relaxed  in  equity,  and  con- 
tracts may  be  enforced,  where,  from  some  default,  or  some 
lack  of  legal  formality  or  condition,  no  action  at  law  can 
be  maintained.  There  are  two  general  classes  of  such 
cases.  The  first  embraces  those  contracts  in  which  the 
plaintiff,  by  reason  either  of  some  extrinsic  circumstance 
or  of  his  own  default,  has  not  performed,  or  even  cannot 
perform,  all  the  conditions  on  his  part  necessary  to  be 
performed  in  order  that  an  action  at  law  may  be  main- 
tained thereon,  but  which  nevertheless  a  court  of  equity 

^  Thii  equitable  oonoeption  and  ite  872;  on  oooTenion  by  oontraote,  euUe^ 

results  hare  been  already  fally  de-  yol.  3,  S§  1159,  1161,  1163;  on  Hens 

scribed  in  previous  ohapters,  and  the  created  by  contract,  ante,  vol.  3,  {§ 

discussion    need    not    oe    repeated.  1235-1237*      Other  illostratious  will 

With  regard    to   the  conception    in  be  giren  in  the  subsequent  chapter 

general   and    the   equitable    estates  on  the  specific  performance  of  oon* 

created,  see  atUe,  toL  1,  §§  365-369,  tracts. 
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regards  as  binding  and  will  enforce.^    The  second  class 
embraces  contracts  which  are  not  valid  in  law,  which 
the  law  does  not  treat  as  contracts  at  all,  but  which 
equity  regards  as  binding  in  conscience,  and  enforces  by 
its  remedy  of  specific  performance.     The  legal  invalidity 
may  result  from  the  non-observance  of  some  statutory 
requirements  concerning  the  mode  of  making  the  agree- 
ment, or  from  certain  doctrines  of  the  common  law,  irre- 
spective of  statute,  affecting  its  terms  or  its  subject-matter. 
By  far  the  most  important  and  numerous  species  of  con- 
tracts contained  in  this  class  are  those  which,  being  void 
at  law  under  the  statute  of  frauds,  have  been  part  per- 
fonned  by  the  plaintiff,  and  will  therefore  be  wholly  exe- 
cuted in  specie,  at  his  suit  and  for  his  benefit,  by  courts 
of  equity.'    Among  the  agreements  which  the  original 

'  Equity  distingaiBhet  between  those  ttantially,  but  not  with  stioh  exact- 
terms  and  stipulations  which  are  of  ness,  in  respect  to  all  the  terms,  that 
tiw^  enenoe  of  a  contract^  and  those  he  conld  maintain  an  action  at  law; 
whieh  sre  not^  and  does  not  permit  or  where  the  plaintiff  has  failed  to 
the  defendant  to  set  np  a  breach  of  perform  at  or  within  the  stipulated 
tiie  latter  as  complete  bar  to  all  relief,  times,  in  cases  in  which  time  is  not  of 
or  a  mfficient  reason  for  wholly  refns-  the  essence  of  the  contract:  Davis  t. 
tog  to  execute  the  agreement.  In  Hone,  2  Schoales  &  L.  341,  347;  Voor- 
th«8e  cases,  no  action  at  law  can  be  hees  y.  Do  Meyer,  2  Barb.  37;  Cnale 
maintained;  bnt  equity,  if  the  con-  t.  Barney,  1  Gill  &  J.  324;  McCk)rkle 
tract  is  otherwise  a  proper  one,  will  r.  Brown,  9  Smedes  &  M.  167;  Shaw 
compel  a  performance,  with  such  com-  t.  Livermore,  2  G.  Greene.  338.  [See 
penaations  or  allowances  as  may  be  also  Gillespie  Tool  Co.  ▼.  Wilson,  123 
]iut  to  thejparties.  In  Mortlock  v.  Pa.  St.  19;  Johnson  t.  Roanoke  etc. 
Bailer,  10  Yea.  292,  305,  306,  Lord  Co.,  82  Va.  284;  Croft  r.  Peck,  64 
Eldon  said:  "Lord  Xhurlow  used  to  Tex.  627.] 

refer  this  doctrine  of  specific  per-  *Tbe  theory  upon  which  equity 
formanee  to  this:  that  it  is  scarcely  proceeds  in  administering  its  specifio 
ponible  tiiat  there  may  not  be  some  relief  in  such  cases  is,  that  the  def end- 
small  mistake  or  inaccuracy,  as  that  a  ant,  having  permitted  the  plainti£F 
leasehold  interest,  represented  to  be  for  to  treat  the  agreement  as  binding, 
twenty-one  ^ears,  may  be  for  twenty  and  to  do  positive  acts  based  upon 
yetrs  and  nme  months;  some  of  these  such  assumption,  it  would  be  a  fraud 
tittle  drcnmstancee  that  would  defeat  in  him  to  repudiate  his  undertaking, 
an  action  at  law,  and  yet  lie  so  clearly  and  to  set  np  the  statute  as  an  obsta- 
in  oompensation  that  they  onsht  not  de  in  the  way  of  its  completion:  See 
to  prevent  the  execution  of  the  con-  Buckmaster  ▼.  Harrop,  v  Ves.  341, 
toMt"  See  also  Stewart  t.  AUiston,  846;  Mundy  ▼.  Jolliffe,  6  Mylne  &  C. 
1  Mer.  26,  82.  Even  when  the  par-  177;  London  etc.  RV  v.  Winter,  Craig 
tial  failure  or  inability  to  perform  re-  &  P.  67;  Earl  of  Lindsay  v.  Great 
raits  directly  from  the  plamtiff  *s  own  Northern  R'y,  10  Hare,  664,  700;  Kirk 
default,  the  contract  wUl  stiU  be  en-  ▼.  Bromley  tJnion,  2  Phill.  Ch.  640; 
forced,  if  the  relief  is  demanded  by  Gough  v.  Crane,  8  Md.  Ch.   119;  4 

r'  ible  principles;  as,  for  example,  Md.    316;    Phillips  ▼.  Thompson,   1 

the  plaintiff  has  performed  sub-  Johns.  Ch.  131;  Lord  t.  Underdunck, 
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common  law  treated  as  invalid,  irrespective  of  statutes,. 
but  which  equity,  in  the  application  of  its  conscientious 
principles,  regards  as  binding,  and  enforces  by  granting 
its  relief  of  specific  performance,  are  the  following:  Agree-^ 
ments  for  the  assignment  or  disposition  of  a  possibility^ 
expectancy,  or  hope  of  succession;^  agreements  to  assigo 
things  in  action;'  executory  agreements  made  between  a. 
man  and  a  woman  who  afterwards  marry,  which  then 
became  absolutely  void  at  common  law,  but  which  equity 
may  specifically  enforce  against  either  the  husband  or 
wife  at  the  suit  of  the  other;'  contracts  made  by  an  owner 
to  convey  his  land  at  some  future  day  named,  who  dies 
before  the  time  for  completion  arrives/    In  all  of  these 
cases,  however,  modem  statutes  have  ehanged  the  legal 
rules,  so  that  such  contracts  would  be  valid  at  law. 

1  Sand.  Ch.  46;  Jervis  ▼.  Smith*  EofL  ft  a  Ch.  ISS;  to  tell  a  patent  riflhtr 

Oh.  470.    The  Terbal  oontraot  which  Cogent  ▼.  Gibson,  33  Beav.  557;  Gor- 

is  part  performed  must  be  each  that  bin  t.  Tracy,  84  Gonn.  S25;  Somerby 

the  ooart  would  decree  ite  specific  en-  t.  Buntin,  118  Mass.  279;  19  Am.  Bapw 

forcement  if  it  were  in  writing:  Kirk  469;  Binney  ▼.  Annan,  107  Mass.  94;^ 

y.  Bromley  Union,  supra,  0  Am.   B«p.  10;  Ely  t.  McKi^,   12 

'  Although  void  at  the  oommon  law,  Allen,  323. 
such  contracts  are  enforced  in  equity,  '  [Johnston  y.  Spioer,  107  K.  Y. 
if  free  from  overreaciiing  and  fair  in  185;]  Cannel  t.  Buckle,  2  P.  Wma. 
all  respects:  See  ante,  %  1287;  Wise-  243;  Acton  v.  Acton,  Prec  Ch.  237; 
man  t.  Roper,  1  Ch.  B«p.  168;  Beck-  Gould  r.  Womack,  2  Ala.  83;  Croat- 
ley  T.  Newland,  2  P.  Wms.  182;  waight  t.  Hutchinson,  2  Bibb^  407;  5 
Hyde  y.  White,  6  Sim.  624;  Lyde  y.  Am.  Dec  619. 

Mynn,  1   Mylne  &  K.  683;  Price  y.        *  At  oommon  law  this  contract  is 

Winston,  4  Munf.  63.  rendered  impossible;  the  administra- 

'  Agreement  to  assign  certain  debts:  tor  cannot  oonyey,  because  he  acquiraa 

Adderley  y.  Dixon,  1  Sim.  k,  St.  607;  no  interest  whateyer  in  the  land^  and 

Wright  y.  Bell,  5  Price,  325;  Cutting  no  legal  obligation  deyolves  apon  the 

y,  Dana,  26  N.  J.  Eq.  265;  Tuttle  y.  heir.    Equity  enforces   the   contract 

Moore,    16  Minn.  123;  Woodward  y.  sAainat  the  heir:  Milnes  y.  Geiy,   14 

Harris,  3  Sand.  272;  Hughes  y.  Pied-  yea,  400,  403,  in  argument  of  connsal; 

mont  etc.  Ins.  Co.,  55  Ga.  HI;  to  sell  Newton  y.  Swazey,  8  N.  H.  9;  Saun- 

an  annui^:  Withy  y.  CotUe,  1  Sim.  &  ders  y.  Simpson,  2  Har.  ft  X  81;  Glaia 

St.  174;  Kenney  y.  Wexham,  6  Madd.  y.  Drayton,  1  Desaus.  Eq.  109;  Wilkin* 

366,  367;  Clifford  y.  Tnrrell,  1  Tounge  aon  y.  Wilkinson,  1  Deeaos.  Eq.  201. 
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SECTION  IL 

EQUITABLE  DEBia 

AVALTtaOL 

1 1298.    Qaneral  natare. 

1 1298.    Hubaod's  liability  for  wife*«  neoevariei. 

I  ISQOl    liability  for  money  advanoed  to  pay  dobta  of  a  porMm  iaoapablo  o' 

oontncting. 
1 1301.    On  death  of  one  joint  debtor, 
t  I30t    On  death  of  a  joint  surety. 

S 1298.  General  Natnre.  —  A  debt,  in  its  most  general 
conception,  is  a  personal  liability  for  a  definite  sum  of 
money,  arising  ont  of  contract  express  or  implied,  or  obli- 
gation in  the  natnre  of  contract.  A  debtor  is  one  who  is 
personally  liable  for  the  payment  of  such  sum,  and  from 
whom  payment  can  be  enforced  by  means  of  a  personal 
peconiary  judgment.  If  the  debt  is  recognized  by  the 
law,  and  can  be  recovered  by  an  action  at  law,  it  is  a  legal 
debt;  if  it  is  only  recognized  by  equity,  and  not  by  the 
law,  and  only  be  recovered  by  a  suit  in  equity,  the  debt 
is  eqoitable.  Where  there  is  no  personal  liability,  and  no 
perional  pecuniary  judgment  can  be  recovered  either  at 
law  or  equity,  there  is  no  debt  nor  debtor.^  There  are 
many  instances  in  which  a  pecuniarly  liability  exists  in 
eqmty,  which  may  not  perhaps  be  recognized  at  law, 
growing  out  of  trust  relations,  where  funds  of  money 
impressed  with  a  trust  may  be  reached  as  specific^  identic 
fed  funds  J  and  not  as  a  general  personai  indebtedness;  and 
the  jurisdiction  at  law,  by  means  of  the  action  of  assump- 
lit  for  money  had  and  received,  has  been  so  enlarged, 
that  nearly  all  cases  of  personal  indebtedness,  which  do 
not  directly  conflict  with  some  positive  rule  of  the  law, 
may  be  enforced    by  legal   action.     I   shall  therefore 

'  Sx  nute  Jones,  I*  K.  12  Ch.  Dir.  againit    her    eeparato    proper^    in 

4H  48^  489, 490,  holding  that  a  mar-  equity;    see   eztraota  from   opinions 

md  woman   im  not  a   "  debtor,"  al*  of  James,  Brett,  and  CottoUi  LLt  JJ.^ 

ttosgfa  her  contracts  may  be  enforced  atUe^  ander  (  1122. 
SXq.  Jus.— 12S 
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merely  state  a  few  particular  cases  in  which  the  indebted- 
ness is  wholly  equitablci  and  no  liability  at  all  would 
exist  at  law,  for  the  purpose  of  illustrating  the  general 
principle, 

§  1299.  Hnsband's  Liability  for  Wife's  Necessaries.  — 
Questions  as  to  the  husband's  liability  for  necessaries 
furnished  to  his  wife  usually  arise  at  law  and  belong  to 
the  jurisdiction  of  law  courts.  It  is,  however,  settled  by 
the  highest  authority,  ancient  and  modern,  that  where  a 
husband  has  deserted  his  wife,  and  a  third  person  ad- 
vances money  to  her  for  the  purpose  of  her  maintenance, 
and  the  money  has  been  actually  applied  to  such  purpose, 
an  equitable,  although  not  a  legal,  debt  is  thereby  created; 
the  person  making  the  advance  is  entitled  in  equity, 
though  not  at  law,  to  recover  the  amount  from  the  hus- 
band.'   This  rule  applies  not  only  where  the  husband 

^  Harris  t.  Lee,  1  P.  Wms.  482;  fraad,  or  defeot  in  their  mode  of  pro- 
Marlow  v,  Pitfeild,  1  P.  Wms.  658;  ceeding,  thoee  courts  oaa  afford  no 
Jenner  v.  Morris,  3  De  Gez,  F.  ft  J.  remedy,  or  oannot  giro  the  most  eom* 
45,  51, 52,  55,  overmlino:  May  t.  Skey,  plete  remedy;  and  sometimes  the  effect 
16  Sim.  588;  Deare  r.  Soutten,  L.  R.  of  a  remedy  attempted  to  be  given  by 
9  Eq.  151,  154.  In  Jenner  ▼.  Morris,  a  oourt  of  ordinary  jurisdiction  is  de- 
the  decision  by  Lord  Chancellor  Oamp-  feated  by  fraud  or  accident.  In  soch 
bell  and  Turner,  L.  J.,  was  based  upon  cikses  courts  of  equity  will  interpose  to 
principle,  and  upon  the  authority  of  giro  those  remedies,  which  the  ordi- 
the  older  eases  m  1  Peere  Williams,  nary  courts  would  give  if  their  powers 
One  passage  in  the  opinion  of  Turner,  were  equal  to  the  purpose,  or  if  their 
L.  J.,  relating  to  the  general  jurisdic-  mode  of  administering  justice  oonid 
tion  of  equity,  is  so  instructire  and  so  reach  the  evil;  and  also  to  enforce 
broad  in  its  application  that  I  shall  remedies  attempted  to  be  given  by 
quote  it  (p.  55) :  "  We  are  thrown  back,  those  courts  when  their  effect  is  so  de- 
therefore,  upon  the  old  authorities.  In  feated.'  It  is  therefore  an  ancient 
considering  them,  it  must  be  borne  in  head  of  the  jurisdiction  of  this  oourt 
mind  that  the  decrees  of  the  court  to  interpose  m  cases  in  which  the  prin- 
rery  often  furnish  the  best  evidence  ciple  of  the  law  gives  a  right,  bat  the 
which  now  can  be  had  of  the  extent  of  forms  of  the  law  do  not  give  a  remedy  **; 
ite  jurisdiction  and  of  the  principles  and  he  goes  on  to  show  that  the  law, 
by  which  it  is  guided,  and  that  in  dis*  onprint^^  admite  a  right  of  the  ered- 
regarding  the  older  decisions  of  the  iter,  but  according  to  the  rules  of  form 
court  there  is  great  danger  of  break-  there  is  no  legal  action  by  which  such 
ing  in  upon  ite  principles.  This  case  right  can  be  enforced.  It  is  weU  set- 
seems  to  me  to  present  a  remarkable  tied  that  those  who  furnish  neoessaries 
instence  of  that  danger.  In  Lord  directly  to  a  deserted  wife  may  sue 
Redesdale's  treatise  on  pleading  I  find  the  husband  at  law  for  their  value,  she 
this  statement  (Mitford  s  Eq.  PI.,  4th  being  his  agent  to  that  extent,  with 
Eng.  ed.,  112;  5th  ed.,  134):/  Oases  fre*  uncountermandable  authority  to  bind 

guently  occur  in  which  the  principles  him:  Oilman  v.  Andrus,  28  Vt  241; 

y  which    the   ordinary   oourte   are  87  Am,  Dec  71J);  Walkerv.  Laighton, 

guided  in  their  administration  of  jus-  31  N.  H.  Ill;  Rumney  v.  Eeyes,  7N. 

tice  give  a  right;  but  from  accident,  or  H.  571;  Kimball  t*  Eejei^  11  Weod. 
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has  actually  left  and  deserted  his  wife,  but  also  where  the 
reparation  has  been  mutual^  if  without  her  fault,  and 
without  any  provision  by  the  husband  for  her  support. 
The  principle  which  underlies  this  rule  has  been  ex- 
tended in  some  states  so  far  as  to  assert  a  general  juris- 
diction of  equity  to  compel  the  maintenance  of  a  deserted 
wife  out  of  the  husband's  property  under  the  name  of 
**  alimony."  * 

§  130O.  Liability  for  Honey  Adyaaced  to  Pay  Debts  of 
«  Person  Incapable  of  Making  a  Contract.  —  This  partic- 
ular rule  concerning  married  women  may  be  generalized. 
Wherever  money  is  loaned  or  advanced  to  a  person  under 
disabilities  and  incapacitated  from  making  a  binding 
contract,  as  to  an  infant,  a  lunatic,  and  the  like,  and  the 
money  is  thus  loaned  or  advanced  and  actually  used  for 
the  purpose  of  paying  for  necessaries  or  necessary  ex- 
penses of  the  party  borrowing,  although  no  legal  debt 
arises,  and  the  lender  can  maintain  no  action  at  law  to 
Tecover  back  the  amount,  yet,  Hnce  hia  money  was  ad" 
iKmeed  and  used  for  the  purpose  of  paying  debts  which  would 
be  recoverable  at  law,  he  can  sue  in  a  court  of  equity,  and 
stand  in  the  place  of  those  creditors  whose  debts  had  been 
so  paid,  and  recover  back  the  amount  of  his  advance.  An 
equitable  debt  thus  arises  under  the  principle  of  subroga- 
tion.*   It  might  perhaps  be  said  that  all  cases  in  which 

33;  but  oourte  of  law  do  not  recoffnixe  74S,  the  latter  of  which  waa  before 

ai7  priTitj  between  the  hnabaDa  and  the    lord   chancellor  and   myself   a 

a  penon  who  haa  supplied  his  wife  short  time  ago.    I  hare  no  hesitation 

with  money  to  purchase  necessaries,  in  saying  that  those  oases  have  gone 

la  Deare  v.  Soutten,  Lord  Romilly,  quite  far  enough,  and  that  I  am  not 

IL  B.,  held  the  same  doctrine.  disused  to  extend  them.    They  were 

*8ee  anUf  fi  1120,  and  cases  cited.  decided  upon  a  principle  recognized  in 

*  Harlow  t.  Pitfeild,  1  P.  Wms.  668;  old  cases,  beginning  with  Marlow  t. 

In  re  National   eto.   Building  Soo.»  Pitfeild,  where  there  was  a  loan  to  an 

LB.  5  Ch.  309, 31 3»  per  Giffitra,  Jm  J.  infant,  and  the  money  was  spent  in 

In  tius   latter  case  the  court  said:  paying  for  necessaries,  and  in  another, 

"There  was  no  legal  debt,  and  if  no  of  a  more  modern  date,  where  there 

legal  debt,  the  next  thing  to  inquire  was  money  actually  lent  to  a  lunatic, 

iiy  whether  there  was  an  equitable  and  it  went  in  paying  expenses  which 

4ebt    A  class  of  oases  has  been  re-  were  necessary  for  the  lunatic.    In 

fined  to  on  that  subject^  the  prin*  such  cases  it  has  been  held  that  al« 

opal  of  wldeh   are   In   re  German  thouah  the  party  lending  the  money 

Mintng  Co.,  4  Oe  Gex,  Id.  &  G.  19,  could  maintain  no  action  at  law,  ye^ 

end  In  re  Cork  etc  B,*y,  L.  R.  4  Ch.  inasmuch  aa  his  money  had  gone  to 
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parties  are  entitled  to  sue  in  eqoity  and  recover  mere 
pecuniary  demands^  upon  the  principle  of  subrogation  or 
equitable  assignment,  were  examples  of  equitable  debts. 
§  1301.  On  Death  of  One  Joint  Debtor.  — The  com- 
mon-law rule  had  been  firmly  settled  from  an  early  day, 
that  on  the  death  of  one  or  more  of  several  joint  debtors, 
the  liability  of  the  deceased  absolutely  ceased;  no  action 
at  law  could  be  maintained  against  their  personal  repre- 
sentatives; the  debt  remained  that  of  the  survivors  only, 
and  they  alone  could  be  sued.  This  rule  was  a  necessary- 
conclusion,  drawn  by  processes  of  verbal  logic,  from  the 
intensely  technical  conception  of  ajoinniability  or  right 
at  the  common  law,  as  one,  single,  indivisible  right  or 
liability.^  There  is,  however,  an  equitable  debt.  The 
equitable  rule  is  now  settled  in  England,  professedly  based 
upon  the  notion  that  all  joint  liabilities  at  law  are  in  equity 
joint  and  several,  that  the  creditor  has  his  option  at  all 
times  either  to  sue  the  survivors  alone  at  law,  or  to  sue  the 
representatives  of  the  deceased  debtor  in  equity,  whether 
the  survivors  are  solvent  or  not,  and  without  attempting, 
much  less  exhausting,  any  legal  remedy  against  the  sur* 
vivors;  and  this  doctrine  has  been  adopted  in  some  of 
the  American  states.*    The  prevailing  American  rule  is 

pay  debts  which  wonld  be  recoverable  853;  Hoare'e  Case,  80  BeaT.  225;  Id 

at  law,  he  ooald  come  into  a  ooart  of  re  Magdalena  etc.   Co.,  Johns.  690; 

eqnity  and  stand  in  the  place  of  those  bat  see  In    re    National  eto.   Soe., 

enditors  whose  debts  had  been  BO  paid,  suprcu 

This  is  the  principle  of  those  oases.  ^^  To  use  a  homeW  metaphor,  a  joint 

It  is  a  very  clear  and  definite  prin-  right  was  not  a  bundle  of  aeparate 

oiple,  and  a  principle  ^hioh  ought  not  rights  united  together  by  some  exter- 

to  be  departed  from."    The  doctrine  nu  bond;    it  was  one  single  right, 

has  also  been  extended,  with  great  although  it  might  belong  to  seTeral 

caution  and  within  narrow  limits,  to  parties  as  creditors,  or  miffht  impose 

oases  where  money  has  been  loaned  a  liability  upon  several  as  debtors, 

to  a  corporation,   by    a    transaction  '  Where    the    personal  reprasenta- 

which  was  uUra  vire*  and  therefore  tives  of  the  deceased  are  thus  sued  in 

void,   for  the  purpose  of  paying  off  e<^uity,  the  survivors   must  also  be 

existing  and  valid  liabilities  of  the  jomed  as  defendants:    Wilkinsoa  v. 

corporation.     Although  no  legal  debt  Henderson,  1  Mylno  ft  K.  582;  Braith- 

was  thereby  created  against  the  cor*  waito  v.  Britain,  1  Keen,  200,  219; 

poration,   it  has  been  held  that  an  Brown  v.  Weatherby,  12  Sim.  6,  11; 

equitable  debt  arose,  so  that  the  loan  Devaynes   v.   Noble,  2  Ross,   ft    M. 

could  be  recovered  back  in  equity:  In  495;  Thorpe  v.  Jackson,  2  Toung  ft  C. 

re  German  Mining  Co.;  In  re  Cork  553,    561;    Freeman    v.   Stewart,   41 

•ta  R*y»  ntpra;  Troup's  Case,  29  Beav.  Miss.  138.    This  particular  mle  has 
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not  so  broad.  In  most  of  the  states,  where  no  statute  has 
made  a  change,  upon  the  death  of  one  or  more  joint 
debtorsi  obligors,  or  promisors,  a  legal  action  can  be  main- 
tained against  the  survivors  alone,  and  in  such  action  the 
personal  representatives  of  the  deceased  cannot  be  made 
defendants  for  any  purpose.  An  equitable  action  can  be 
maintained  against  the  executors  or  administrators  of  the 
deceased  when,  and  only  when,  either  the  legal  remedy 
against  the  survivors  has  been  exhausted,  or  such  remedy 
would  be  absolutely  useless.  In  such  equitable  action, 
therefore,  the  plaintiff  must  aver  and  prove  either  the 
recovery  of  a  judgment  and  the  issue  and  return  of  an 
execution  thereon  unsatisfied,  against  the  survivors,  or 
eke  that  the  survivors  are  utterly  insolvent.^  In  several 
of  the  states  which  have  adopted  the  reformed  procedure, 
either  from  a  judicial  interpretation  of  its  general  princi- 
ples or  from  express  provisions  of  the  codes,  this  particu- 
lar jurisdiction  of  equity  has  been  wholly  abrogated;  a 
legal  action  may  be  brought  at  once  against  the  surviving 

tooMtmiet  been  referred  to  the  gen-  Lane  t.  Doty,  4  Barb.  630,  634;  More- 

eial  jnrisdietioii  orer  mistake,  on  the  house  t.  Ballon,  Id  Barb.  289;  Benti 

groond  that  the  ^riies  were  mistaken  t.  Thnrber,  1  Thomp.  &  C.  64i5;  LiT« 

m  makmg  their  eontroet  Joint  f    There  ermore  ▼.  Bushnell,  6  Hun,  286;  Yates 

tSBOoti  of  oonrae,  be  any  real  element  ▼.  Hoffman,  6  Han,  113;  Hasten  t. 

of  truth  in  such  an  exx>1snation.     The  Blaekwell,   8    Hon,   313;    Maples  t. 

early  ebancellors  in  laying  down  the  Geller,  1  Nev.  233,  237,  239;  Fowler 

role  so  diametrically  opposed   to   a  t.  Houston,  1  Nev.  469,  472;  Lanier 

favorite  dogma  of  the  common  law  t.   Irvine,  24  Minn.   116;  Cairns  t. 

nay  have  ventured  upon  some  such  O'Bleness,  40  Wis.  469;  Jones  v.  Es- 

explanatioa  to  account  for  their  juris-  tate  of  Keep,  23  Wis.  46;  People  r. 

diction;  but  it  is  clearly  verbal  and  Jenkins,  17  Cal.  600;  Humnhreys  v. 

formal.    The  true  ground  of  the  juris-  Crane,  6  Cal.  173;  May  t.  Hanson,  6 

ihction  must  be  found,  I  think,  in  the  CaL  642;  but  see  Bank  of  Stockton  v. 

rieral  principle  laid  down  by  Turner,  Howland,    42    CaL    129;    Barlow  v. 

J.,  quoted  in  the  preceding  note  Soott's  Adm'rs,  12  Iowa,  63;  Pecker 

under  8  1299.  v.  Cannon,   11   Iowa,  20;    Marsh  v. 

^In  a  large  portion  of  the  states  Goodrell,  11  Iowa,  474;  Williams  r. 

vhieh  have  ^opted  the  reformed  pro-  Scott's  Adm'rs,  1 1  Iowa,  476;  County 

cedore,  it  is  held  that  the  codes  have  of  Wapello  ▼.  Bigham,  10  Iowa,  39; 

not  changed  either  of  these  conclu«  74  Am.  Dec  870;  Childs  v.  Hyde,  10 

«i«%  but  the  same  rules  prevail  under  Iowa,  294;  77  Am.  Dea  113  (these 

the  eode;   Voorhis  y.  Childs's  Ez'r,  Iowa  oases  were  decided  prior  to  the 

17  H.  T.  864;   Richter  v.  Poppen-  Code  of  1860).    The  rule  and  the  fore- 

ItMMm  42  N.  Y.  373;  Pope  r.  Cole,  going  decisions  in  New  York  seem  to 

tt  H.  Y.   124;  14   Am.  Rep.    198;  be  abrogated  by  the  new  Cods  of  Civil 

8<^  T.  HMlmj,  72  N.  Y.  678;  Prooedureb  mo-  768. 
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joint  debtors  and  the  administrators  or  executors  of  the 
deceased.' 

§  1302.  Death  of  a  Joint  Surety.,—  The  reasons  of  the 
equitable  doctrine  described  in  the  last  paragraph  do  not 
apply  when  the  deceased  joint  debtor  is  a  surety.  It  is 
therefore  well  settled,  both  at  law  and  in  equity,  that 
where  a  principal  debtor  and  a  surety  are  jointly  bound 
by  the  contract  to  the  creditor,  and  the  surety  has  received 
no  benefit  from  the  consideration,  on  the  surety's  death 
his  liability  is  completely  ended  and  gone.  His  estate  is 
liable  neither  at  law  nor  in  equity.*    This  result  only  fol- 

*  Braxton  ▼.  State,  25  lad.  82;  Eaton  lows  from  the  provisions  of  the  Geoisi* 

T.  Bams,  81  Ind.  390;  Voris  v.  State  Code,  although  it  does  not  adopt  Ui* 

ex  rel.  Davis,  47  Ind.  845,  849;  Myers  reformed  prooednre:  Anderson  ▼.  Pd- 

▼.  State  ex  rel.  McCray,  47  Ind.  298,  lard,  62  6a.  46.    [See  farther,  on  tbe 

297;  Hays  ▼.  Crntcher,  54  Ind.  260;  general  sabjeet    of   this   paragraph^ 

Hudelson  t.  Armstronff,  70  Ind.  99;  |409.] 

Owen  T.  State,  25  Ind.  107;  Klnssman        *  Simpson  ▼.  Field,  2  Ch.  Caa.  22; 

T.  Copeland,  18  Ind.  306.    In  Indiana  Snmner  ▼.  Powell,  2  Mer.  80;  Tom. 

there  is  no  express  provision  of  the  &  R.  428;  Other  ▼.  Iveson,  3  Drew* 

code,  and  the  aecision  is  based  npon  177;  Richardson  v.  Horton,  6  Bear. 

the  general  provisions  abolishing  the  185;  Jones  v.  Beach,  2  De  Qex,  M.  lb 

aistinctions  uetween  legal  and  equi*  G.  886;  Wilmer  v.  Carrey,  2  De  Qex 

table  actions  concerning  parties,  and  &  S.  347;  Getty  t.  Binsse,  49  N.  T. 

providing  for  a  severance  m  the  judg*  385;  10  Am.  Rep.  379;  Wood  t.  Fiak, 

ment.  In  Braxton  v.  State,  mtpra,  the  63  N.  T.  245;  2b  Am.  Rep.  528;  Ris> 

action  was  against  three  survivors  and  ley  v.  Brown,  67  N.  Y.  160;  Hanck  t. 

the   administrators  of   the   deceased  Craighead,  67  N.  Y.  432;  Davis  y.  Van 

obligors  on  a  bond.    The  court  said:  Bnren,  72  N.  Y.  587,  588,  589;  Ran- 

*<  It  was  manifestly  the  intent  of  the  dall  v.  Sackett,  77  N.  Y.  480;  United 

legislature  in  the  adoption  of  these  States  v.  Price,  9  flow.  83,  92;  Harriaon 

provisions  to  afford  as  far  as  possible  v.  Field,  2  Wash.  (Va.)  196;  PickersgiU 

a  simple  and  direct  means  of  bringing  v.  Lahens,  15  Wall.  140;  Weaver  ▼• 

all  the  parties  having  an  interest  in  Shryock,   6    Serg.    t    R.    262,    264; 

the  controversy  before  the  court,  and  Waters's  Rep*s  ▼.   Riley's  AdmV,    2 

of  settling  all  their  rights  in  a  sinsle  Bar.  ft  G.  365,  310;  18  Am.  Dec  902. 

litigation,  and  thereby  to  avoid  a  multi-  In  Getty  ▼.   Binsse,   stipra,  one   La 

plicity  of  suits.'*   The  same  result  was  Farge  and   one    Lahens   were    joint 

reached  in  Ohio^  in  Burgoyne  v.  Ohio  makers    of   a    note    to    plaintiff   f<^ 

Life  Ins.  etc.  Co.,  5  Ohio  St.  586,  587,  fifteen   thousand   dollars.   La    Fargo 

per  Ranney,  C.  J.   I  venture  to  express  being   surety.      He    was   under    no 

the  opinion  that  these  decisions  are  in  liability    to    the    plaintiff    irrespeo* 

complete  accordance  with  tbe  spirit  tive  of  or  prior  to  the  making  tha 

and  mtent  of  the  reformed  procedure,  note.    He   died,  and   this  action  in 

In  the  following  states  the  same  result  equity  was  brought  against  his  execn- 

is  reached  by  express  provisions  of  tbe  tor,  &nsse,  to  recover  the  amonnt  of 

codes:  Iowa:  Code   1860,  sec.    2764;  the  note.      The  oourt  said  (p.  388): 

Rev.  1873,  sec  2550;  Sellon  v.  Braden,  '*  It  is  a  well-settled  principle  that  in 

13  Iowa»  365;  Kentucky:  Code,  sea  case  of  a  joint  obligation,  if  one  of  the 

39;    Missouri:  Code,   art.   1,  sec.   7;  obligors  dies,  his  representatives  are 

Elansas:  Gen.  Stats.  1868,  c.  21,  sees,  at  law  discharged,  and  the  survivor 

1-4;  Kew  York:  Code  Civ.  Proc.  (new  alone  can  be  sued:  Towers  v.  Moor,  2 

code),  seo.  758.    The  same  result  fol-  Vem.  98;   Simpson  v.   Vaughan,    2 
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lows  when  the  undertaking  of  the  principal  debtor  and  the 
surety  is  strictly  joint.  The  very  reasons  on  which  it 
rests  prevent  it  from  applying  where  the  undertaking  is 
joint  and  several  or  several.  It  should  be  observedi  how- 
ever, that  by  suing  all  the  debtors  and  obtaining  a  judg- 
ment the  creditor  might  elect  to  treat  a  joint  and  several 
obligation  as  a  strictly  joint  one.*  Furthermore,  the  death 
of  one  of  several  co-sureties  on  a  joint  undertaking  does 
not  at  all  relieve  his  estate  from  the  liability  of  contribu- 
tion among  the  co-sureties.' 

Atk.31;  Bradley  ▼.  Borwall,  3  Denio,  Civil   Froeedare,  tea  768);  bot  ihii 

61.    It  seems  to  be  eqnally  well  set-  legislation  does  not   affect  contracts 

tisd  that  if  the  joint  obligor  ao  dying  made  prior  to  its  enactment:  Randall 

be  a  surety,  not  liable  for  the  debt,  ▼.  Sackeit.  77  N.  Y.  480.    In  Indi- 

bmpeetiTe  or  the  joint  obligation,  his  ana  the  rule  given  in  the  text  has 

ertato  is  absolutely  discharged  both  at  never  been  recognized  at  all:  Hndel- 

Uv  and  in  equity,  the  snrvivor  only  son  v.  Armstrong,  70  Ind.  99;  Voris 

being  Hable.     In  snch  a  case,  where  v.  State,  47  Ind.  845,  349,  360;   see 

ths  nirety  owed  no  debt  outside  and  also  Royal  Ins.  Co.  v.  Davies,  40  Iowa, 

hnqiectiveof  the  joint  obligation,  the  469;  20  Am.  Rep.  681.     [It  was  held 

CQDtraet  is  the  measure  and  the  limit  in  Richardson  v.  Draper,  87  N.  Y.  344, 

<rf  his  obligation.     He  signs  a  joint  that  where  the  surety  received  some 

coQtrset,  and  incurs  a  joint  liabUIty,  incidental  benefit  from  his  obligation, 

tnd  no  other.     Pying  prior  to  his  co-  his  estate  should  be  held  liable;  as 

maker,  the  liability  lul  attaches  to  the  where  he  guaranteed  the  bonds  of  a 

■nrfiTor."    In  Umted  States  v.  Price,  corporation  of  whose  stock  he  was  the 

aqm,  there  was  a  jcint  and  ieceral  chief  owner.] 

m,  bat  judgment  had  been  recov        *  United  States  v.  Price,  9  How.  83, 

vedagainst  ail  the  obligors,  and  after-  92L 

wardi  the  sureW  died.    Held,  that  as        *  Dussol  v.  Bruguiere,  60  Cal.  456. 

the  creditor  had  elected  to  treat  the  This  decision  is  in  entire  accordance 

obtigors  as  joint  debtors,  he  could  not  with  the  doctrine  as  settled  by  the 

nowprooeea  in  equity  against  the  sure-  English  cases.    If,  therefore,  one  co- 

ty'i  sstate.    This  rule  and  the  whole  surety,   eitiier    before   or   after   the 

doetrineof  the  oommon  lawupon  which  death,  i>ays  the  debt^  he  is  entitled  to 

itit  based  seem  to  have  been  abrogated  a  contribution  from  the  estate  of  the 

ia  New  York   by  the  new  Cooe  of  deoeased  oo-aurety. 
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§  1303.  Questions  Stated.  —  I  shall  not  in  this  chapter 
enter  upon  any  discussion  of  the  rights,  powers,  capacities, 
and  liabilities  of  infants;  nor  shall  I  treat  of  the  different 
kinds  of  guardians,  their  modes  of  appointment,  their 
powers,  duties,  and  liabilities.^  I  purpose  merely  to  de- 
scribe in  a  very  brief  manner  the  inherent  original  juris- 
diction of  equity,  as  a  part  of  its  general  jurisprudence, 
and  independent  of  the  statutory  legislation  concerning 
the  same  subject-matters,  over  the  persons  and  estates  of 
infants,  the  general  nature  and  extent  of  that  jurisdiction, 
how  it  is  acquired,  and  how  and  for  what  purposes  it  is 
exercised.'    In  England  this  particular  jurisdiction  is  one 

^  The  general  Jurisdiction  of  equity  states  very  minutely  regulated,  hy 
orer  all  guardians  as  fiduciary  per-  statutes.  A  special,  and  often  coin- 
sons,  for  the  purpose  of  compelling  plete,  statutory  jurisdiction  oyer  them 
them  to  account,  has  already  been  is  given  to  the  probate  courts,  under 
stated:  Ante^  §  1097.  whatever  name,  at  a  part  of  the  gen- 

*  Throughout  the  United  States  the  era!  statutory  system  for  the  adminii- 

modes  of  appointing  guardians,  and  tration  and  settlement  of  decedents* 

their  rights,  powers,  and  duties,  are  estates.  ^  In  this  manner,  the  original 

generally   regulated,    and    in   many  jurisdiction  of  equity,  like  that  over 
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of  the  most  important  branches  of  the  equity  jorispra- 
dence,  and  hardly  any  other  is  more  frequently  exercised 
by  the  courts  of  chancery.  In  this  country,  by  reason  of 
statutory  legislation,  it  is  relatively  of  much  less  impor- 
tance.' 

§  1304.    Origin  of  This  Equitable  Jurisdiction.  —  It  is 
also  wholly  unnecessary  to  enter  upon  any  discussion  of 
the  mooted  questions  as  to  the  origin  of  the  jurisdiction. 
It  may,  in  its  very  inception,  have  belonged  to  the  king 
as  a  part  of  his  executive  power  as  parent  patrim  to  pro- 
tect his  subjects,  and  may  by  him  have  been  transferred 
to  the  court  of  chancery.  It  is,  however,  firmly  established 
as  a  judicial  function  of  the  court;  it  does  not  belong  to 
thd  chancellor  alone  as  the  personal  delegate  and  repre^ 
sentative  of  the  crown;  it  is  exercised  by  all  the  judges 
composing  the  court  of  chancery,  in  the  same  manner, 
and  governed  by  the  same  regulations,  as  all  other  con- 
fessedly  judicial  functions.*    The  same  inherent  juris- 
diction is  possessed,  although  not  exercised  so  freely  and 
minutely,  by  the  American  courts,  unless  curtailed   or 
taken  away  by  statute,  —  a  fact  very  diflScult  of  explana- 

•dmmirtrations,  has  been  to  a  great  power  as  parent  patricB  has  been  ao* 

€zteiit  saperaeded,  and  in  some  states  cepted  by  many  of  the  English  judges* 

probably  abrogated,   by  the    special  and  has  been  constantly  repeated  by 

ftatotory  system.   On  the  other  hand,  text- writers,  English  and  American, 

u  to  all  matters  not  Included  within  there  seem  to  be  almost  insuperable 

the  statutes,  and  in  many  states  oon*  difficulties  inyolved  in  it,  and  it  has 

currently  with  this  statutory  system,  been  rejected  by  some  of  the  ablest 

the  original  equity  jurisdiction  orer  English  jurists.    In  this  country,  ao- 

in&nts,  like   that   orer  administra-  eording  to  our  system  of  goremment^ 

tioDs,  stiU  remains  in  full  force,  to  be  the  power  of  parens  pcSrim  belongs 

sxereised  whenerer  occasion  calls  for  exdusirely  to  the  legislature  of  each 

iti  being  set  in  motion.    The  Tory  state,  and  is  not  possessed   by  the 

recent  American  decisions  illustrating  courts.     With  regaird  to  the  nature 

this  original  jurisdiction  are  undoubt-  and  origin    of    the    iurisdiction,   see 

•dly  few;  but  they  are  sufficient  to  Eyre  ▼.   Countess  of    Shaftebury,   2 

•how  tiiat  it  has  not  been  generally  P.  Wms.  103;  2  Lead.  Cas.  £q.,  4th 

abrogated  nor  become  entirely  obso-  Am.  ed.,  1416,   1446,  1487;  Gary  t. 

lite.  Bertie,  2  Vem.  833,  342;  Morgan  ▼. 

'  For  a  fun  and  detailed  discussion  Dillon,   9  Mod.    135,  139;   Butler  ▼. 

si  the  jurisdiction  in  all  its  phases,  Freeman,   Amb.  301;  De  Manneville 

see  the  English  and  American  notes  r.   De  Manneville,    10  Ves.   62,   63; 

to  Kjrre  T.  Countess  of  Shaftsbnry,  2  Ex  »parte  Phillips,  19  Yes.  118,  122; 

Lesd.  Cas.  Eq.,   4th  Am.  ed.,  1416,  Wellesley   ▼.   Duke    of   Beaufort,   2 

1446, 1487.  Russ.  1,  20,  21;  Wellesley  v.  Welles- 

*  Although  the  theory  that  the  ju-  ley,   2  Bligh*   N.  8.,   124»  129,  136, 

rMdiotion  had  its  origin  in  the  king*s  142. 
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tiou,  on  the  assumption  that  the  jurisdiction  is  a  part  of 
the  executive  functions  of  the  crown.^ 

§  1305.  How  Acquired. — In  order  that  the  jurisdic 
tion  may  be  acquired  in  any  particular  case,  the  infant 
must  be  made  a  "  ward  of  the  court."  He  thus  becomes  a 
ward  of  the  court  whenever  he  is  brought  before  the  court 
for  any  purpose,  as  a  party  plaintiff  or  defendant  to  a 
suit,  petition,  order,  application,  or  any  other  proceeding.' 
It  has  sometimes  been  said  that  the  infant  must  have 
property,  in  order  that  he  may  be  a  ward  of  the  court  and 
the  jurisdiction  may  attach  to  him.  This  is  inaccurate. 
Property  is  not  essential  to  the  existence  of  the  jurisdiction; 
it  is,  at  most,  a  requisite  to  the  exercise  of  the  jurisdiction, 
since  without  it  the  powers  of  the  court  could  not  be  fully 
enforced.'  Although  the  existence  of  property  belonging 
to  the  infant  must  therefore  be  generally  alleged,  it  is  a 
clear  deduction  from  the  cases  that  the  allegation  is  mainly 
formal;  the  amount  of  property  is  certainly  immaterial; 
and  it  seems  that  the  allegation  cannot  be  questioned, 

>  Williamson  ▼.  Berry,  S  How.  496;  McDaviti,  18  Le«,  26;  Lloyd  ▼.  Kirk- 

In  the  Matter  of  Hubbard,  82  N.  Y.  wood,  112  IlL  829.] 

90,  92;  Wiloox  r.  Wilcox,  14  N.  Y.  *  Butler   t.    Freeman,   Amb.    901; 

675;  Aymar  r.  Roff,  3  Johna.  Ch.  49;  Williamson  ▼.  Berry,  8  How.  496,  631. 

Matter  of  Andrews,  1  Johns.  Ch.  99;  A  suit  is  not  necessary;  any  proeeed- 

Ex  parte  Crumb,  2  Johns.  Ch.  439;  ing  or  application  relating  directly  to 

Matter  of  Wollstonecraft,   4  Johns,  the  infant  is  sufficient:  In  re  Qraham, 

Ch.  80;  Wood  ▼.  Wood,  5  Paige,  596,  L.  R.  10  Eg.  630;  In  re  Hodge's  Set- 

605;   28    Am.   Dec.   451;    People    v.  tlement,  3  filay  ft  J.  213.     The  infant 

Wilcox,  22  Barb.  178;  Matter  of  Clif*  must  be  a  ward  of  the  court:  In.  re 

ton,  47  How.  Pr.  172;  State  r.  Stigall,  Potter,  L.  R.  7  Bq.  484. 

22  N.  J.  L.  286,  289;  State  ▼.  Baird,  *  This  riew  is  laid  down  by  Lord 

18  N.  J.  Eg.  194;  21  N.  J.  Eq.  384,  Eldon  with  more  than  his  usual  direct- 

387;  In  re  Harrall,  31  N.  J.  Eq.  101;  ness,  in  Wellesley  r.  Duke  of  Beaufort, 

Downin   ▼.   Sprecher,   35   Md.    474;  2  Russ.  1,  21:  "It  is  not,  however, 

Armstrong   r.   Stone,   9  Gratt.   102,  from  any  want  of  jurisdiction  that  it 

106;    Hutson  ▼.  Townsend,  6  Rich,  [the  court]  does  not  act  where  it  has 

Eq.  249;   StripUn   ▼.  Ware,  86  Ala.  no  property  of  an  infant,  but  from 

87;  Goodman  v.  Winter,  64  Ala.  410;  want  of  the  means  to  exercise  its  juris- 

38  Am.  Rep.  13;  Johns  ▼.  Smith,  56  diction,  because  the  court  cannot  take 
Miss.  727;  Cowls  y.  Cowls,  3  Gilm.  on  itself  the  maintenance  of  all  the 
435;  44  Am.  Dec  708;  Miner  ▼.  children  in  the  kingdom.  It  can 
Miner,  11  ni.  43;  Lynch  v.  Rotan,  exercise  this  jurisdiction  usefully  and 

39  lU.  14;  McCord  v.  Ochiltree,  8  practically  only  where  it  has  the 
Blackf.  15;  Gamer  t.  Gordon,  41  Ind.  means  of  doing  so,  —  that  is  to  say,  by 
92;  Maffuire  t.  Maguire,  7  Dana,  181;  its  having  the  means  of  applying  prop- 
Gardenbire  ▼.  Hinds,  1  Head,  402.  erty  for  the  use  and  maintenanoe  of 
[See  also    Sutton   v.   Sohonwald,  86  the  infants." 

N.  C.  198;  41  Am.  Rep.  465;  Lake  ▼• 
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nor  the  fact  of  property  as  alleged  denied,  for  the  purpose 
of  defeating  the  jurisdiction.^ 

§  1306.  Its  Extent — Appointment  of  Onardians.  —  The 
jurisdiction  having  thus  attached,  we  may  next  inquire  as 
to  its  extent,  or  what  acts  may  be  done  in  virtue  of  it. 
In  the  first  place,  it  is  a  firmly  settled  doctrine  that  the 
court  of  equity  can  and  will  appoint  a  guardian  of  the 
person  and  estate  of  the  infant,  when  there  is  no  other 
guardian,  or  none  who  will  or  can  act.*  This  is  ordinarily 
the  first  step  which  is  taken,  and  the  further  control  of 
the  infant's  person  or  property  is  usually  exerted  upon 
and  through  this  guardian.  The  power  can  of  necessity 
only  be  exercised  in  respect  of  persons  or  property  within 
the  territorial  jurisdiction  of  the  court, — that  is,  within 
the  state  or  country, — but  the  jurisdiction  does  not  depend 
upon  the  legal  domicile  of  the  infant.  It  is  sufficient  to 
authorize  the  appointment  of  a  guardian  if  the  infant  is 
an  actual  resident  within  the  territorial  jurisdiction  of  the 
court,  —  that  is,  within  the  state,  although  his  property 
is  wholly  within  another  state  or  country,  and  even 
though  his  legal  domicile  is  elsewhere.'  On  the  other 
liand,  where  the  infant  is  both  domiciled  and  actually 
resident  out  of  the  state,  but  has  property  within  the 
state,  the  courts  of  that  state  have  power  to  appoint  a 
guardian  over  the  property,  and  for  the  maintenance  of 

'That  the  allegation  is  formal  re-  WeUealey,  2  Bligh,  N.  S.,  124;  In  re 

•dti  from  the  fact  that  the  jariedio-  Kaye,  L.  R.  1   Oh.   887;   Wilcox  r. 

tioD  wiU  be  exercised  althongh  the  Wilcox,  UN.  Y.  676;  In  the  Matter 

property  ie  in  another  country,  wholly  of  Hubbard,  82  N.  Y.  90, 92;  Wood  v. 

nycmd  the  reach  of  the  courts.    Some  Wood,  6  Paige,  696;  28  Am.  Dee.  461; 

of  tile  American  oases  seem   to  have  In  the  Matter  of  WoUstonecraft,  4 

gooe  to  the  length  of  sustaining  and  Johns.  Ch.  80;  Miner  r.  Miner,  11  III. 

exercising  the  jurisdiction  where  it  43;  Maguire  t.  Maguire,  7  Dana,  181. 

tffirmatiTely  appeared  that  the  infant  [See  also  LAke  r.  MoDaritt,  13  Lea,  26.] 

M  no  property:  Johnstone  r.  Beattie,  *  Johnstone  v.  Beattie,  10  Clark  i 

lOdara  k  F.  42;  Cowls  r.  Cowls,  8  F.  42;  an  infant  was  domiciled  in  Scot- 

Qilm.  436;  44  Am.  Deo.  708;  Maguire  land,  and  all  her  property  was  situated 

t.  Hsffuire,  7  Dana,  181.  there,   she  baring  none  in  England; 

'This  power  to  appoint  guardians  but  she  was  at  the  time  a  resident  of 

exists  in  the  American  states,  so  far  as  England,   and  it  was  held  that  the 

it  has  not  been  taken  away  or  re«  court  of  ohanoery  had  jurisdiction  to 

•trictedby  statute:  Wellesley  v.  Duke  appoint  her  guardian.  And  see  Nugent 

«f  Beaufort,  2  Rnss.  1;  Wellesley  ▼•  ▼.  Vetsers  U  B.  2  Eq.  704. 
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the  infant.^  If,  however,  the  infant  is  neither  domiciled 
nor  actually  resident  in  the  state,  and  has  no  property 
within  its  territory,  the  courts  of  that  state  have  no  power 
to  appoint  a  guardian;  there  is  manifestly  no  foundation 
for  the  exercise  of  the  jurisdiction.*  Finally,  where  an 
infant  domiciled  and  resident  out  of  the  state  has  been 
clandestinely  and  surreptitiously  brought  within  the  state 
for  the  purpose  of  giving  jurisdiction,  the  court  refuses  to 
exercise  its  jurisdiction  and  to  appoint  a  guardian  for 
such  infant.' 

§  1307.  The  Same.  Oostody  of  InflEuits.  —  In  addition 
to  its  power  to  appoint  guardians,  the  court  of  equity  wiU 
also  exercise  its  jurisdiction,  in  a  proper  case,  and  to  pro- 
mote the  highest  welfare  of  the  infant,  where  there  is 
already  a  guardian,  natural  or  legal,  by  controlling  the 
person  of  the  infant,  and  by  removing  it  personally  from 
the  custody  of  its  natural  or  legal  guardian,  even  from 
the  custody  of  its  own  parents.  By  the  common  law,  as 
well  as  by  the  law  of  nature,  the  father  is  the  natural 
guardian  of  his  infant  children.  It  is  not  only  the 
father's  right,  but  his  imperative  duty^  to  have  custody  of 
the  persons  of  his  infant  children,  and  to  educate  and  train 
them  so  as  to  promote  their  future  well-being  as  members 
of  society.  The  equitable  jurisdiction  over  the  persons 
of  infants  is  based  upon  this  parental  duty,  and  is  an  in- 
direct means  of  enforcing  it  by  furnishing  a  remedy  for 
its  violation.  The  jurisdiction  is  a  delicate  one;  it  rests 
in  the  highest  degree  upon  the  enlightened  discretion  of 
the  court,  and  will  only  be  exercised  when  plainly  de- 
manded as  the  means  of  securing  the  infant's  present  and 

*  Logan  ▼.  Fairlee,  Jacob,  193;  Sta-  er,  2  Sand.  717;  In  the  Matter  of  La- 
phens  V.  Jamea,  1  Mjine  k  K.  627;  grave,  45  How.  Pr.  301,  305;  a/<»iiori 
Salles  ▼.  SavigaoD,  6  Yea.  572;  Hope  this  ia  lo^  where  the  infant  ia  broaght 
T.  Hope,  4  De  Gex,  M.  ft  0.  328  into  the  state  by  force.  As  to  the 
(orer  infants  resident  abroad).  coart  allowing  or  compelling  the  re- 

*  In  the  Matter  of  Hnbbard,  82  N*.  T.  moval  of  an  infant  oat  of  its  jnrisdio* 
90,  93.  tion,  see  Dawson  ▼.  Jay,  3  De  Qez,  M 

*  In  the  Matter  of  Hnbbard,  82  N.  Y.  ft  G.  764;  [also  Elliott  ▼.  Lambert^  28 
90,  95;  and  see  Smith  ▼.  Meyers,  1  Oh.  Diy.  186.1 

Thomp.  ft  0.  665;  Carpenter  ▼.  Spoon* 
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future  well-being.  It  is  well  settled,  therefore,  that  a 
court  of  equity  may  interfere  on  behalf  of  infants,  and 
remove  them  from  the  custody  and  control  of  their  father 
or  mother,  whenever  the  habits,  practices,  instruction,  or 
example  of  the  parent,  exerting  a  personal  influence  on 
the  infants,  tend  to  corrupt  their  morals  and  undermine 
their  principles;  or  when  the  parent  is  neglecting  their 
education  suitable  for  their  condition  in  life;  or  is  en- 
dangering their  property;  or  is  guilty  of  ill-treatment  or 
cruelty  towards  them.^    The  court  will,  of  course,  under 

*  I  shall  not  enter  iip<m  any  discus-  817;  In  re  Elderton,  25  Ch.  Div.  220; 

aUm  of  the  particalar  eiroumstanoes  Richards  ▼.  Collins,  45  N.  J.  Eq.  283; 

vluch  do  or  do  not  warrant  the  conrt  14  Am.  St.    Rep.  726;  Heinemann's 

in  thus  interfering;  mneh  less  examine  Appeal,  96  Pa.  St.  1 12;  42  Am.  Rep. 

the  respeetiye  rights  of  the  father  and  532;  Washaw  ▼.  Gimble,  60  Ark.  355; 

the  mother  to  the  custody  of  their  Stnrtevant  ▼.  State,  15  Neh.  459;  48 

children.    In  this  eountry   the  ten«  Am.  Rep.  349.] 

teey  of  the  decisions,  and  especially  Mere  insolvency  of   the   father  is 

«f  the  modem  statutes,  is  to  place  the  not  sn£Scient  gronnd  for  interference; 

mother's  rights  vpon  an  equality  with  there  mast  be  further  circumstances 

those  of  tiie  father.     My  only  parpose  hazarding  the  infant's  property:  In  re 

is  to  cite  authorities  establishiDg  the  I^nn,  2  De  Gex  k  S.  457;   see  Kiffin 

jniifldiction;  but  these  very  cases  will  ▼.  Kiffin,  cited  1  P.  Wras.  706. 

disclose  the  circumstances  which  call  Also,  the  mere  fact  that  the  /aiker^B 

for  its  exercise.     There  is  one  funda-  conduct  is  even  fp'ossly  immoral,  even 

mental  rule,  vis.,  that  the  exercise  of  though  he  is  liviug  in  adultery,  but 

the  jurisdiction    depends   upon   the  where  his  children  are  not  brought 

sound  and  enlightened  discretion  of  into  contact  with  it,  aiid  are  not  sub- 

tiks  courts  and  has  for  its  sole  object  jected  to  the  injurious  influence  of  its 

the  highest  wdl-being  of  the  infant;  example,  is  not  ft  sufficient  ground 

it  should  never,  therefore,  be  influ*  for  removing  them  from  his  custody, 

•lead  by  any  sentimental  considera-  This    jurisdiction    is     not   designed 

ticns  in  behalf  of  either  the  mother  merely  as  a  punishment  for  the  im- 

cr  the  father:  Wellesiey  v.  Duke  of  moral  practices  of    the  father,    but 

Beaufort^  2  Russ.  1 ;  mi6  noon,  Wellesiey  so&^  as  a  protection  for  the  well-being 

V.  WeUesley,  2  Bligh,  N.  S.,  124  (the  of  infants:    Ball  v.   Ball,  2   Sim.  35; 

futs  of  this  case  are  simplv  astound-  and  see  State  ▼.  Baird,  21  N.  J.  £q. 

log);  Shelley  v.  Westbrooke,  Jacob,  384;    Commonwealth    v.   Addicks,  5 

266,  note;  De  Manneville  v.  De  Man-  Binn.  520;  2  Serg.  k  R.  174. 

lerille,  10  Yes.  52,  62;  Whitfield  v.  Whatever  may  be  true  of  fathers, 

Bales^  12  Yes.  492;  Creuze  v.  Hnoter,  this  particular  rule  certainly  should 

2  Cox,  242;  Kiffin  v.  Kiffin,  cited  1  P.  not  bo  applied  to  a  mother  guilty  of 

WniSL  705;  Wards  v.  Warde,  2  PhilL  such  immorality;  for  the  supposition 

Ch.  786;  Anonymous,  2  Sim.,  N.  S.,  that  her  infant  children  could  not  be 

M;  Thomas  v.  Roberts,  3  DeGex  k  S.  contaminated  would    simply  be  im- 

758;  In  re  Besant,  L.  R.  11  Ch.  Div.  possible  and  absurd.     I  doubt  whether 

fi08  (children  removed  from  mother's  any  American  court,  at  the  present 

eoitody);  Hope  v.  Hope,  4  De  Gex,  M.  day,  would  remove  infants  from  the 

AG.  328;  Swift  v.  Swift,  4  De  Gex,  J.  custody  of  their  father    because   his 

AS.   710;   Matters   of  Waldron,    13  opinions  and   teachings    were   irreli- 

Johns.    418;    People    v.    Mercein,   8  gious,  skeptical,  or  even  atheistical, 

Paige,   47;    25  Wend.   64;   [see  also  unless  they  were  also  positively  im- 

Agar-EUis  y.  Lascelles,  24  Ch.  Div.  moral. 
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like  circumstances,  remove  infauts  from  the  custody  of 
a  legal  or  appointed  guardian.  When  infants  are  thus 
removed  from  the  control  of  their  parent  or  their  legal 
guardian,  the  court  does  not  generally  appoint  another 
regular  guardian;  it  places  them  in  the  custody  of  a  suit- 
able person  as  an  acting  guardian.^ 

§  1308.  How  Exercised  —  Supervision  of  the  OnardiaiL 
—  An  infant  having  been  made  a  ward  of  the  court,  and 
a  guardian  being  appointed,  the  further  jurisdiction  con- 
cerning the  ward  is  ordinarily  exercised  by  supervising, 
directing,  and  controlling  the  acts  of  the  guardian  in  the 
management  of  his  trust.  The  supervision  and  control 
may  be  summed  up  as  directed  chiefly  to  three  distinct 
matters:  1.  The  intellectual,  moral,  and  religious  training 
of  the  ward;  2.  The  protection  and  management  of  hia 
property,  including  his  maintenance;  8.  His  marriage. 
Edv>caiian  of  t?i6  ward :  While  the  court  will  undoubtedly 
require  the  infant  to  be  suitably  educated  according  to 
his  prospects  and  condition,  the  manner  and  course  of 
the  education  and  all  its  details  are  left  to  the  judgment 
and  discretion  of  the  guardian,  and  the  ward  will  be  com- 
pelled to  comply  with  his  guardian's  decision.'  The 
English  courts  exercise  some  supervision  over  the  re- 
ligious training  of  the  ward,  acting  upon  the  general  rule 
that  the  ward  should  be  brought  up  in  the  religious  be* 
liefs,  opinions,  and  practices  of  his  father.  This  general 
rule  is  subject  to  modification,  however,  under  the  par- 
ticular circumstances  of  individual  cases.' 

>  Ex    parte    Mountfort^    15    Tea.  r.  Austin,  34  BeaT.  257;  4  De  G«x,  J. 

445.  &  8.  716;  Stoarton  v.  Stourton,  8  Da 

s  Hall   V.   Hall,   8  Atk.   721;  Tre-  Gez,  M.  ft  G.  760;  In  re  Newbery,  L. 

main's  Case,  1  Strange,  168;  Hope  ▼.  R.  1  Ch.  263;  1  Bq.  431;  Hawksworth 

Hope,  4  De  Gez,  M.  ft  0.  328.  v.   Hawksworth,   L.   R.   6  Ch.    539, 

*  Under  what  circumstances  the  re-  543,  544;  Andrews  ▼.  Salt,  L.  R.  8 

ligioua  beliefs  of  the  father  may  be  Ch.  622;  In  re  Agar-ElUs,  L.  R.   10 

departed  from  appears  from  some  of  Ch.  Div.  49;  In  re  Besant,  L.  R.  11 

the  cases  here  cited.    It  is  well  set-  Ch.  DiT.  508.     [See  aUo  In  re  Clarke, 

tied,  howeTer,  that  a  ^ardian  is  not  21Ch.  DiT.817;  Agar-Ellisv.Lasoelles, 

necessarily  bound  to  brmg  up  his  ward  24  Ch.  DiT.  317;   Montaffu  ▼.  Feet- 

in  the  tenets  of  the  established  church  ing,  28  Ch.  Dir.  82;  In  re  Scanlan,  40 

of  Bngland;    See  Talbot  ▼.    Earl    of  Ch.   Div.   200;    In  re  Violet  Kerin« 

Shrewsbury,  4  Mylne  ft  C.  672;  Austin  (1891)  2  Ch.  299.] 
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§  1309.    The  Same.    Management  of  Property.  —  The 

court  will  exercise  a  constant  supervision  over  the  guar- 
dian in  the  management  of  the  ward's  property.  The 
guardian  not  only  may,  but  must,  use  a  sound  discretion 
in  applying  a  reasonable  amount  of  the  income,  or  even^ 
if  necessary,  of  the  principal,  of  the  personal  estate  for 
the  maintenance  and  education  of  the  infant  in  a  manner 
suitable  to  his  prospects  and  condition.^  Independently 
of  statute,  the  control  of  the  guardian  extends  only  to  the 
personal  estate,  and  the  rents  and  profits  of  the  real  es- 
tate, and  not  to  the  corptts  of  the  land.  He  is  not,  in  gen- 
eral, permitted  to  change  the  nature  of  the  property,  as 
by  turning  personal  into  real  estate;  although  this  may 
be  allowed  by  the  court,  when,  under  the  circumstances, 
it  appears  to  be  for  the  benefit  of  the  infant  ward.* 

'The  amcmnt  allowed  for  mainte*  of  tkeir  estate:   Backworth  ▼.  Baok« 

nanoe  wUl  depend  upon  tiie  eironm-  worth,  1  Cox,  80;  Wright  ▼.  Vander- 

itBBoet  of  each  oaee:  See  Pierpoint  r.  plank,  8  De  Qez,  M.  ft  G.  133;  Have* 

Lord  Cheney,  1  P.  Wms.  488;  Brad-  lock  ▼.  Blarelock,  L.  R.  17  Ch.  Div. 

abaw  T.  Bradahaw,  1  Jacob  ft  W.  647;  807.     Also,  where  the  properly  ia  not 

Heyibam  ▼.  Heyaham,   1  C<a,  179;  given  to  the  infante  simply  with  a  di- 

Brown  ▼•  &nith,  L.  R.  10  Ch.  Dir.  rection  for  their  maintenance,  but  ia 

377;  In  the  Matter  of  Best  wick,  4  conveyed  npon  an  express  tnul  for 

Joiuii.  Ch.  100.     [See  also  Stephens  v.  their  maintenance,  then  it  must  be  so 

Howikrd,  32  N.  J.  Eq.  244;  Jenkins  v.  apnlied,  irrespective  of  their  father's 

Wbyte,  62  Md.  427;  Pierce  v.  Pierce,  ability  to  support  and  educate  them: 

M  Wis.  73;  54  Am.  Rep.  581.     As  to  Thompson  v.  Griffin,  Craig  ft  P.  317, 

aOowance  for  paat  maintenance,  see  320;  In  re  Palton,  1  De  Gex,  M.  ft  G. 

HyUnd  v.  Baxter,  08  N.  Y.  610;  In  265;  Ransome  v.  Bargees,  L.  R.  3  Eq. 

reBesondy,32Minn.385;50Am.Rep.  773;  In  re  Hodges,  L.  R.  7  Ch.  Div. 

S79.]  754;  In  re  Roper's  Trusts,  I..  R.  11 

A  father  is,  in  general,  bound  to  Ch.  Div.  272. 

maiatain  his  infant  children.    Where        *  See  Bx  parte  Grimstone,  4  Brown 

the  infants  have  proi>erty  of  their  own,  Ch.  235,  note;  Amb.  708;  Vernon  v. 

an  allowance  oat  of  it  for  their  main*  Vernon,  cited  1   Ves.  456;  "Ex  parte 

tenanoe  wiU  not,  therefore^  be  ordina-  Phillipa,   19  Vea.   118,  122;  Frith  v. 

rily  allowed,  even  though  there  is  a  Cameron,  L.  R.  12  Eq.  169;  De  Witte 

provision  for  their  maintenance  in  the  v.  Palin,  L.  R.  14  Eq.  251;  Marquis  of 

will  or  deed  conferring  the  property;  Camden  v.  Marray,  jL  R.  16  Ch.  Div. 

tile  father,  if  able,  muat  maintain  them  161.    The  reason  why  such  change  of 

eat  of  Ida  own  eatate:   Stocken  ▼.  property  is  not  permitted  is,  that  the 

fitoeken,    4    Mylne    ft    C.    95,    98;  rights  of  the  ward's  successors  —  heirs 

Meacher  v.   Young,  2  Mylne  ft  K.  or  next  of  kin — would  thereby  be  en- 

490;  Banaoma  v.  Burgess,  L  R.  3  Eq.  tirely  altered  if  the  infant  should  die 

773.  under  age.    In  order  to  preserve  these 

There  ia  an  exception  to  this  gen*  rights,  when  a  conversion  was  allowed, 

end  nde;  where  the  fatiier's  means  are  the  court  required  a  declaration  that 

so  small  that  he  is  unable  to  defray  the  resulting  pro{>erty  should  continue 

the  cost  of  an  education  suitable  to    to  be  of  its  original  nature;  e.  g.,  if 

tfanr  prospects,  an  allowance  for  their    money  was  invested  in  land,  that  it 

naintenance  will  be  made  to  him  out    ahould  continue  to  be  personal  prop* 
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It  seems  to  be  a  doctrine  sustained  by  a  preponder- 
ance of  authority,  that  a  court  of  equity  has  no  power, 
as  a  part  of  its  jurisdiction  oyer  infants,  to  order  a  sale 
of  the  infant's  real  estate  for  purpose  of  maintenance 
education,  or  inyestment.^  The  powers  and  duties  of 
guardians  in  their  management  of  the  property  of  infant 
wards,  and  the  powers  of  courts  to  direct  a  sale  of  their 
lands,  are  so  much  regulated  by  statutes  in  the  various 
states,  that  these  general  rules  of  the  purely  equitable 
jurisdiction  can  have  little  practical  application  through- 
out the  United  States. 

§  1310.  Marri^e.  —  The  English  courts  of  equity  ex- 
ercise a  very  strict  and  stern  control  over  the  marriage 
of  their  infant  wards.  This  special  phase  of  the  jurisdic- 
tion is  based  upon  the  notion  that  a  suitable  settlement 
should  always  accompany  a  marriage;  and  especially  that 
the  property  of  the  wife,  when  she  is  the  ward,  should  be 
settled  to  her  sole  and  separate  use.  The  marriage  of  an 
infant  ward,  even  where  the  parents  are  living,  must  re- 
ceive the  approval  and  sanction  of  the  court.  An  appre- 
hended marriage,  of  which  the  court  does  not  approve, 
will  be  restrained  by  injunction.  A  marriage  of  an  in- 
fant ward  without  obtaining  the  consent  of  the  court  is  a 
gross  contempt,  and  will  be  punished  as  such,  although 
the  marriage  itself  cannot  be  avoided.  If  an  infant  female 
ward  is  thus  married,  the  husband  and  all  who  aided  in 
procuring  it  may  be  punished  by  fine  and  imprisonment; 
and  the  husband  will  be  compelled  to  execute  a  settle- 
ment on  his  wife,  to  be  approved  by  the  court,  ever 

•rt7:Se«WareY.  Polhill,  11  Vea.  237,  (a  court   of    chancery    has    inherent 

278;  Ex  parte  Phillipe,  19  Ves.  118,  power  to  order  a  sale  of  infants'  real 

122;  Lord  Ashburton  ▼.  Lady  Ashbnr-  estate);  and  see  Sharp  ▼.  Find  ley,  59 

too,  6  Ves.  6;  Steed  ▼.  Preece,  L.  R.  Ga.  722;  Bnlow  y.  Witte,  3  S.  C.  308; 

18  Eq.  192;  Kelland  t.  Folford,  L.  R.  Huger  y.  Eager,  3  Desaos.  £q.  18.  [See 

6  Ch.  Div.  491.  also  Messuer  v.  Giddings,  66  Tex.  301; 

1  Williamson  ▼.  Berry,  8  How.  495,  Walker  ▼.  Smyser,  80  Ky.  620;  hot 

531;    Rogers    ▼.    Dill,    6    Hill,   415;  see  Thorington  r.  Thorington,  82  Als. 

Fanlkner  t.  Davis,  18  Qratt  651;  98  489  (power  asserted).     That  it  may 

Am.  Dec.  698;  Kearney  ▼.  Vanghan,  direct  the  estate  to  be  mortgaged  to 

50  Mo.  2S4;  per  anUi-a,   Goodman  ▼•  procure  money  for  necessary  repairs, 

Winter,  64  Ala.  410;  38  Am.  Rep.  13  see  Jackson  v.  Talbot*  21  Ch.  Div.  386.} 
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though  the  wife  should  expressly  waive  her  right  to  such 
eetdement.^  This  control  over  the  marriage  of  wards,  if 
it  ever  existed  in  theory,  has  become  practically  obsolete 
in  the  American  states;  it  is  not  in  harmony  with  our 
social  habits,  customs,  and  modes  of  thought. 
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11811.  Origiii  of  ihii  jariadietioo. 

1 1S12.  Mode  of  ozeroUing  the  jnriadietion  In  EnglaadL 

1 1S18.  JnriBdietioii  in  iho  United  Ststat. 
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§  1311.  Origin  of  This  Jurisdiction.  —  Whatever  be 
the  correct  theory  with  respect  to  the  jurisdiction  over 
infants,  it  is  absolutely  certain  that  the  corresponding 
jurisdiction  over  the  person  and  property  of  lunatics  and 
idiots,  and  all  others  who  may  be  adjudicated  non  com^ 
potameniiSf  was  derived  by  delegation  from  the  crown; 
it  was  a  portion  of  the  king's  executive  power  as  parens 
paM«,  and  did  not  belong  to  the  court  of  chancery  by 
virtue  of  its  inherent  and  general  judicial  functions. 
This  branch  of  the  regal  authority  was  delegated  to  the 
chancellor  as  the  personal  representative  of  the  crown, 
by  means  of  an  official  instrument  called  the  Sign  Man- 
tial,  signed  by  the  king's  own  signature,  and  sealed  with 

^  Although  this  nibjeot  is  of  great  mond**  Case,  Gas.  t.  Talb.  68;  Tombes 

pnetical  importance  in  England,  and  v.  Elera,  1  Dick.  88;  Pearoe  v.  Crutch- 

the  deeisiona  are  nnmerous,  I  have  field,  14  Ves.  206;  Leeds  ▼.  Bamardis* 

not  deemed  it  neoesaary  to  enter  upon  ton,  4  Sim.  538;  Ball  ▼.  Contts,  1  Ves. 

uy  detaUed  discnssion  or  classiiica-  &  B.  292,  303;  Wortham  ▼.  Pember- 

w  of  the  cases;  for  there  is  no  eW*  ton,  1   De   Gex   ft  S.  644;   Field  r. 

<lnee  that  anj  such  jurisdiction  is  Moore,  7  De  Qex,  M.  ft  G.  691;  Mar- 

•xereised  at  the  present  day  by  the  tin  r.  Foster,  7  De  €^x,  M.  ft  G.  98; 

Ameriosn  concts:  See  Smith  ▼.  Smith,  Att'y-Gen.  r.  Read,  L.  R.  12  Eq.  S8; 

3  Atk.  a04;  Ex  parte  Mitchell,  2  Atk.  White  ▼.  Herrick,  L.  R.  4  Ch.  345; 

173;  More  ▼.  M^ore,  2  Atk.  157;  Her-  Shipway  ▼.  Ball,  L.  R.  16  Ch.  Dir. 

^»ifs  Cue,  8  P.  Wms.  115;  Eyre  ▼.  876.     [See  also  Bnokmaster  ▼.  Baok« 

Coiuteei  of  Shaftsbury,  2  P.  Wms.  master,  33  Ch.  Di^.  482.] 
103;  2Lesd.  Cas.  Eq.  1416;  Lord  Ray. 
8  Eq.  Jub.^127 
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his  own  privy  seal,  and  was  exercised  by  the  chan- 
cellor alone,  and  not  by  the  court  of  chancery.^  After 
this  special  jurisdiction  had  thus  been  exercised  in  any 
particular  case,  by  adjudicating  an  individual  to  be  a  lu- 
natic, and  by  appointing  a  committee  of  his  person  and 
property,  a  further  jurisdiction  then  arose  in  the  court  of 
chancery  to  supervise  and  control  the  official  conduct  of 
the  committee;  but  this  supplementary  jurisdiction  of  the 
court  seems  to  have  been  a  part  of  its  general  authority 
over  trusts,  trustees,  and  fiduciary  persons.'  The  juris- 
diction in  matters  of  lunacy  and  all  the  proceedings 
thereon  in  England  are  now  regulated  by  statute.' 

§  1312.  Mode  of  Exercising  Jurisdiction  in  England.  — 
The  proceedings  in  which  this  jurisdiction  is  exercised 
are  substantially  as  follows:  Some  friend  of  the  alleged 
lunatic  addresses  a  petition  to  the  chancellor  personally, 
or  other  judge  in  lunacy;  a  special  commission  is  there- 
upon issued,  directing  a  judicial  inquisition  of  the  alleged 
lunacy,  which  inquisition  is  made  by  means  of  a  jury, — a 
regular  trial  of  the  issues  before  a  jury;  their  finding  or 
verdict,  so  long  as  it  stands  unimpeached,  and  the  inquisi- 
tion is  not  superseded,  is  conclusive  as  to  the  status  of  the 
party.  Upon  the  return  of  the  commission  and  inquisi- 
tion, if  the  party  is  found  to  be  a  lunatic,  the  chancellor 
or  judge  in  lunacy  appoints  a  committee  in  the  nature  of 

>  Ex  parte  Grimttone,  Amb.  706;  4       *  Ibid.;  In  re  Fitsgerald,  2  Scboales 

Brown  ub.  235,  note;  Eyre  ▼.  Countess  k  L.  432,  438;  Nelson  ▼.  Dnnoombe,  9 

of  Shaftsbar7,2P.Wms.  103,  118, 119;  Bear.  211;  In  re  Blewitt,  6  De  Qex 

Dormer's  Case,  2  P.  Wms.  265;  Cary  M.  ft  0.  187.  As  to  maintenance,  see 

▼.   Bertie,    2  Vem.    333,    342,    343;  In  re  Sanderson's  Trast,  8  Ray  ft  J. 

Wigg  V.  Tiler,  2  Dick.  552;  Ex  parte  497;  In  re  Baker's  Trusts,  L.  R.   13 

Degge,  4  Brown  Ch.  235,  note;  Oxen-  Eq.  168;  In  re  Gibson,  L.  R.  7Ch.  52; 

den  ▼.  Lord  Compton,  2  Ves.  69,  71;  In  re  Wynne,  L.  B.  7  Ch.  229;  In  re 

Ex  parte   Chamley,  1  Ves.  296;  Ex  Erans,   L  R.   21   Ch.  Diy.  297;  Ex 

parte  Baker,  6  Ves.  8;  Ex  parte  Phil-  parte  Whitbread,  2  Mer.  99,  102;  In 

lips,  19  Ves.  118,  122;  Ex  parte  Pick-  re  Blair,  1  Mylne  ft  C.  300,  302;  In  re 

ard,  3  Ves.  ft  B.    127;   Lysaght  ▼.  Frost,  L.  R.  5  Ch.  699;  In  re  Weaver, 

Royse,  2  Schoales  ft  L.  151,  153;  In  L.  R.  21  Oh.  Div.  615;  In  re  Leeming, 

re  Fitzgerald,  2  Schoales  ft  L.  432;  In  3  De  Qex,  F.  ft  J.  43;  In  re  Wharton, 

the  Matter  of  Webb,  2  Phill.  Ch.  10;  6  De  Gex,  M.  ft  G.  33. 
GUlbeer.  GiUbee  v.  1  Phill.  Ch.  121;       •  See  16  ft  17  Vict.,  e.  70;  18  ft  19 

In  the  Matter  of  Barker^  2  Johns.  Ch.  VioL*  a  13;  26  ft  26  VicU,  o.  86. 
282;234. 
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A  gnardian  over  the  person  and  property  of  the  lunatic. 
This  committee,  in  his  character  as  trustee,  is,  of  course, 
under  the  supervision  and  control  of  the  court  of  chancery. 
The  scope  of  these  proceedings  has  been  enlarged  by 
modem  statutes,  so  that  it  embraces  persons  who  are  not 
strictly  lunatics  or  idiots,  but  who  are  non  compotes  mentis, 
and  therefore  incapable  of  managing  their  property.^ 

§  1313.  Jnrisdiction  In  the  United  States. —It  neces* 
sarily  follows  from  its  origin  that  this  special  jurisdiction 
over  the  persons  and  property  of  lunatics  is  not  generally 
possessed  by  the  courts  of  equity  in  the  United  States  as 
a  part  of  the  original  inherent  equitable  jurisdiction.* 
There  are  a  few  apparent  exceptions,  but  these  exceptions 
in  reality  only  confirm  the  truth  of  my  statement.  In  a 
very  few  states  the  constitutions  or  statutes,  in  their 
general  grants  of  jurisdiction  to  courts  of  equity,  confer 
jarisdiction  over  lunatics,  idiots,  and  persons  non  compotes 
mentis^  The  powers  of  the  American  courts  are  conferred 
and  regulated  by  statutes/  While  there  is  much  variety 
of  detail  in  this  legislation,  the  proceedings  authorized  by 
it,  in  all  their  substantial  features,  resemble  those  of  the 
English  court,  as  described  in  the  last  preceding  paragraph. 
They  extend  not  only  to  lunatics  and  idiots,  but  to  con- 
firmed drunkards,  and  other  persons  who  are  so  non  com- 
potes mentis  that  they  are  incapable  of  managing  their  own 
afifdrs.*   When  the  special  statutory  jurisdiction  has  been 


'See  Sherwood  y.   Sanderton,    19  are  PennaylTaaia,  Tenneesee, 

V«a  280,  286;  Ex  parte  Granmer,  12  eippi:  Sm  ante^  yoL  1  fi  284-286^  in 

Vea  445;  Oibeon  ▼.  Jeyee,  6  Vee.  266,  notes. 

273;  Ridoaway  r.  Darwin,  8  Yea.  65;  *  Tn  lome  ttataa  the  power  ii  not 

In  re  Webb,  2  PhilL  Ch.  10;  Lysaght  ffiven  ezdoeively  to  ooorte  of  eqnita- 

▼.  Boyie^  2  Schoales  k  L.  151,  153;  In  Die  juriadiction. 

n  Fitigarald,  2  Schoales  k  Im  432,  '  Ample  opportunities  ara  proyided 

^;  la  16  Monaghan,  3  Jonas  4  Li  for  reviewing  the  finding,  and  for  set« 

258.  ting  aside  or  superseding  the  inqnisi- 

*  See  DowaU  t.  Jacks,  5  Jones  Eq.  tion.    In  some  states  the  court  seems 

417.  to  have  power  to  direct  a  new  in<}uisi. 

, '  In  these  states,  therefore,  the  ju*  tion  in  a  summary  manner.     As  illus- 

nadielaon  is  whoUy  statutory,  and  is  trations,   see   Matter   of    Barker,   2 

not  indnded  in  the  general  powers  be*  Johns.  Ch.  232,  234;  In  rt  Lasher,  2 

longing  to  the  courts  OS  eoiirif(/egict<y.  Barb.  Gh.  97;  In  re  Dickie,  7  Abb.  K. 

—powers  inherited  from  the  English  C.  417;  Hirsch  v.  Trainer,  3  Abb.  K. 

^onrt  of  ehancery.  Among  these  states  G.  274;  In  re  MoAdanu^  19  Hun,  292; 
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exercised,  a  person  has  been  adjudged  or  ^*  found ''  a  luna- 
tic or  otherwise  non  compos  mentisy  and  a  committee  or 
guardian  has  been  appointed,  the  general  jurisdiction  of 
equity  extends  over  such  committee  or  guardian,  for  the 
purpose  of  calling  him  to  an  account  of  his  trust,  in  the 
same  manner  as  over  all  other  strictly  fiduciary  persons.* 
§  1314.  Jurisdiction  in  Oases  of  Weak  or  Unsoiuid 
Mind.  —  The  special  jurisdiction  above  described  is  con- 
fined to  persons  who  may  be  and  are  adjudicated  or  found 
to  he  lunatics,  idiots,  or  non  compotes  mentis.  The  very 
first  step,  in  order  that  the  court  may,  through  a  com* 
mittee,  control  the  person  and  property  of  the  particular 
individual  is  a  proceeding  by  which  he  is  judicially  de- 
termined to  belong  to  the  status  of  lunatics  or  non  compos 
mentis.  In  addition  to  this  peculiar  authority,  a  court  of 
equity  may,  in  appropriate  cases,  in  pursuance  of  its  in- 
herent general  powers,  protect  the  property  of  persons  of 
weak  or  unsound  mind,  who  have  not  been  and  who  even 
cannot  be  judicially  "  found  "  non  compotes  mentis.*    These 

Iq  re  Zimmer»  15    Han,  214;  In  re  inquisition,  and  therefore  incapable  of 

Page,   7  DaXy,  155;  Matter  of  Colah,  invoking  the  protection  of  the  oonrt^ 

6  Daly,  308;  In  re  Collins,  18  N.  J.  that  protection  may  in  proper  cases, 

Eq.  253;  In  re  Hill,  31  N.  J.  £q.  203;  and  if  and  so  far  as  may  be  necessary 

In  re  Fitzgerald,  30  N.  J.  Eq.  59;  In  and  proper,  be  invoked  on  his  behalf 

re  Conover,  28  N.  J.  Eq.  330;  In  re  by  any  person    as  his  next  friend. 

Lawrence,  28  N.  J.  Eq.  331;  Dean's  •  .  .  .  It  is  to  be  borne  in  mind  that 

Appeal,   90  Pa.   St.   106;  Rogers  v.  unsonndness  of  mind  gives  the  court 

Walker,  6  Pa.  St.  371;  47  Am.  Deo.  of  chancery  no  jurisdiction  whatever. 

470;  Dowell  v.  Jacks,  5  Jones  Eq.  417;  It  is  not  like  infancy  in  that  respect. 

Walker  v.  Russell,  10  S.  C.  82;  Mor-  The  court  of  chancery  is  by  law  the 

ton  V,   Sims,    64  6a.  298;    Gray  v.  guardian  of  infants,  whom  it  makes  its 

Obear,  69  Ga.  675;  Watson's  Interdie*  wards.     The  court  of  chancery  is  not 

tion,  31  La.  Ann.  757;  Francke  v.  His  the  curator  either  of  the  person  or  of 

Wife,  29  La.  Ann.  302;  Ex  parte  Do«  the  estate  of  a  person  non  compoa  mew 

zier,  4  Baxt.  81 ;  Cuneo  v.  Bessoni,  63  tw,  whom  it  does  not  and  cannot  make 

Ind.   524;    Meharry   v.   Meharnr,  59  its  ward.     It  is  not  by  reason  of  the 

Ind.  257.     [See  also  Hughes  v.  Jones,  incompetency,    but    notwithstanding 

]16  N.  Y.  75;  Ashley  V.  Holman,  15  the  incompetency,  that  the  court  of 

S.  0.  97;   Whetstone  v.  Whetstone's  chancery  entertains  the  proceedinffi. 

Ex'rs,  75  Ala.  495;  Robinson  y.  Bur-  It  can  no  more  take  npon  itself  ui» 

ritt,  66  Miss.  356.]  management  or  disposition  of  a  Inna- 

^  See  antCf  §  1097,  and  cases  cited  in  tic's  property  than  it  can  the  manage- 

note;  In  re  Harrall,  31  N.  J.  Eq.  101.  ment  or  disposition  of  the  property  of 

'  In  Beall  v.  Smith,  L.  R.  9  Ch.  85,  a  person  abroad,  or  confinea  to  hiaoed 

91,  James,  L.  J.,  said:  *' The  law  of  the  by  illness.    The  court  can  only  exer- 

court  of  chancery  undoubtedly  is,  that  cise  such  equitable  Jurisdiction  as  it 

in  certain  cases  where  there  is  a  per-  could  under  the  same  circumstances 

son  of  unsound  mind,  not  found  so  by  have  exercised  at  the  suit  of  the  per* 
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two  jurisdictions  are  wholly  distinct.  The  former  is 
special;  the  latter  is  the  general  jurisdiction  of  equity  ex- 
ercised, ''  not  by  reason  of  the  incompetencyi  but  notwith- 

standing  the  incompetency."  The  court  can  only  exercise 

such  equitable  jurisdiction  as  it  could  under  the  same 
circumstances  have  exercised  at  the  suit  of  the  person 

himself,  if  he  were  of  sound  mind. 

m  bimKlf  if  of  tomid  mind.**    The  Miioiu  injury  and  annoyance  to  him 
JQ^  tim  gires  examples  of  rach  ju*  or  hia  property,  withoat  there  being 
ri8d]ctHB,Tix.:  where  there  ia  troat  any  remedy  whatever.    In  the  first 
yopcitj,  and  the  person  of  nnaonnd  place,  the  lords  jostioes  or  ^e  lord 
■iad  is  interested,  or  in  the  eaae  of  a  chancellor  are  not  always  sitting  for 
fsftaerriiip  in  wluch  one  partner  be-  applicationa  in  lunacy.    In  the  next 
cuBMs  imeoimd  of  mind,  or  where  the  place,  if  they  were,  everybody  knows 
ioconpeteot  person,  by  his  next  friend,  it  takes  a  considerable  time  to  make  a 
seeks  to  set  aside  instruments  or  gifts  man  a  Innatic  by  inquisition^  and  hia 
&aadnIcBtly  obtained  from  him.     In  family  sometimes  hesitate  about  mak* 
lU  tiicse  eases  the  court  acts  by  virtue  ing  him  a  lunatic,  or  hope  for  his  re- 
ef iti  ordinary  jurisdiction  over  trusts,  covery,  and  take  care  of  him  in  the 
psrteership,  or  fraud.    He  then  adda:  mean  time  without   applying   for  a 
'*Bat  I  know  of  no  authority  and  no  oommission   in  lunacy.    Is  it  to  be 
principle  for  the  court  of  chancery  tolerated  that  any  person  can  injure 
tiknig  into  its  care  the  estates  or  other  him  or  his  property  without  there  be- 
property  of  which  such  a  person  is  the  ing  any  power  in  any  court  of  justice 
Mgsl  owner."    In  this  eaae  the  lord  to  restram  such  injury  ?    Is  it  to  be 
jflstice  was  looking  at  the  matter  neg-  said  that  a  man  may  cut  down  trees 
•lively,  and  maixu^  considering  the  on  the  property  of  a  person  in  this  un- 
twiftifiuMi  on  the  junadictioa.  In  Jones  fortunate  state,  and  that  becauae  no 
V.  Uoyd,  Lb  R.  18  £q.  265,  274,  275,  effort  of  his  can  be  made,  no  member 
Jesse],  M.  R^  looked  at  the  affirma-  of  his  family  can  file  a  biU  in  hia  name 
live,  lad  eonaidered  the  existence  of  as  a  next  friend,  to  prevent  that  in- 
the  jurisdiction.    The  plaintiff,  ^who  jury  t    Is  it  to  be  allowed  that  a  man 
aed  by  a  next  friend,  was  lunatic,  may  make  away  with  the  share  of  a 
but  bad  not  been  so  found  by  inqnisi-  lunatic  in  a  partnership  business,  or 
tien,  and  he  sought  to  dissolve  a  part-  take  away  the  trust  property  in  which 
aenhip  of  which  he  was  a  member,  on  he  is  interested,  without  this  court 
the  ground  of  his  mental  condition,  being  able  to  extend  ita  protection  to 
The  jurisdiction  to  entertain  the  suit  him  by  granting  an  injunction  at  the 
before  the  plaintiff  had  been  "  found"  suit  of  the  lunatic  by  a  next  friend, 
a  loaatic  was  airenuoualy  denied.    On  because  he  ia  not  found  so  by  inc^uisi- 
Ais  questica  the  maater  of  rolls  said:  tion  T    I  take  it,  those  propositions, 
"Gaa  a  suit  be  instituted  by  the  luna-  when  stated,  really  fumisn  a  complete 
tic;  not  found  so  by  inquisition,  by  his  anawer  to  the  suggestion  that  he  can- 
aext  friend?   I  have  no  doubt  it  can.  not  maintain  such  a  suit.     Of  course. 
There  is  authority  upon  the  subject,  they  do  not  answer  the  question  as  to 
and  it  aeema  to  me  ao  distinot  that  I  how  far  he  may  carry  it;  but  that  he 
bave  no  oecaaion  really  to  refer  to  can  maintain  such  a  suit  for  the  pur- 
the    reason;   but    independently   of  pose  of  protection,  for  the  purpose  of 
Mthcrity,    let   ua   look  at   the  rea-  obtaining,  as  in  this  eaae,  a  receiver, 
eon  of  the  thins.    If  thia  were  not  I  should  think  there  can  be  no  doubt 
the  law,  Mnjhody  might  at  hia  wiU  whatever."     The   eaae   of   Light   v. 
aad  pleasure  commit  waste  on  a  In-  Li^ht»  25  Beav.  24S,  is  also  directly  in 
aaticTi  proper^   or  do  damage  or  p<nnt  auataining  saoli  jurisdiotion. 


PART  FOURTH. 

THE  REMEDIES  AND  REMEDIAL  RIGHTS  WHICH 
ARE  CONFERRED  BY  THE  EQUITY  JURISPRU- 
DENGB. 


PRELIMINARY  SECTION. 


I  ins.  G«iiml  objael. 

11316.  gaMiflimtiflii, 

I1S17.  Esmodiat  aeting  li  rm  or  li 

llSia  BmMdiMlMjwrMnaRb^oiidtlM  tentorial  Jurbd^ 

S 1316.  Oenenl  Object.  —  The  general  nature,  kinds, 
and  daaees  of  equitable  remedies,  both  those  belonging  to 
the  ezelnsiye  and  to  the  concurrent  j  nrisdictions,  have  been 
fidly  described  in  a  former  volume.^  The  main  purpose 
of  the  discussions  in  this  Part  Fourth  is  to  determine 
Tinder  what  circumstances,  for  the  protection  of  what 
primary  rights  and  interests,  legal  or  equitable,  on  the 
occasion  of  what  wrongs  or  yiolations  of  duty,  and  be- 
tween what  parties,  equity  will  exercise  it$  jvHedietion  by 
granting  either  those  remedies  which  are  peculiar  to 
courts  of  equity,  or  those  which  are  essentially  legal  in 
their  nature  and  are  administered  concurrently  by  courts 
of  law  and  of  equity.  In  other  words,  my  object  is  to 
ihowwAoi  remedies  may  be  conferred  by  equity,,  and  when 
its  jurisdiction  will  be  exercised  by  granting  them.  The 
entire  discussion  is  based  upon  the  general  principles  and 
doefarinea  which  define  the  equitable  jurisdiction  and  de* 
tannine  its  exercise,  as  explained  in  a  preyious  volume.' 


iSMoirf^  ToL  1,  n  112-116;  Ibid.,       *8ee  toL  I,  pi  1,o^  I,  S, 
a  IH  U6;  »d  Bnd.,  ||  170-172. 
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8  1316.  Olassiflcatioii.  —  The  classification  presented 
in  the  former  volume,  and  referred  to  in  the  preceding 
paragraph,  was  intended  merely  for  purposes  of  general 
description,  and  in  order  to  present  the  active  remedial 
system  in  one  body.  For  the  discussions  of  this  Part 
Fourth  I  shall  adopt  the  following  classification,  by  which 
all  equitable  remedies  are  collected  and  arranged  in  eight 
separate  groups:  1.  The  First  Group  contains  those  reme. 
dies  which  are  purely  ancillary  and  provisional,  which  do 
not  affect  any  primary  right  nor  confer  any  ultimate  re- 
lief.^ 2.  The  Second  Group  consists  of  remedies  purely  pre- 
ventive.' 8.  The  Third  Group  consists  of  remedies  which 
indirectly  establish  or  protect  interests  and  primary  rights, 
whether  those  interests  and  rights  are  legal  or  equitable.' 
4.  The  Fourth  Group  consists  of  remedies  by  which  es- 
tates, interests,  and  primary  rights,  either  legal  or  equita- 
ble, are  directly  declared,  established,  or  recovered,  or  the 
enjoyment  thereof  is  fully  restored.*  6.  The  Fifth  Group 
consists  of  remedies  by  which  equitable  obligations  are 
specifically  and  directly  enforced.'  6.  The  Sixth  Group 
consists  of  remedies  in  which  the  final  relief  is  pecuniary^ 
but  is  obtained  by  the  enforcement  of  a  lien  or  charge 
upon  some  specific  property  or  fund.*    7.  The  Seventh 

^  These  are   interpleader   and   re-  hr  estate,  interest,  or  right,  legal  or 

oeivers.  equitable,   is   established;    including 

*  It  includes  injunctions  for  all  pos-  statutory  suit  to  ^uiet  title;  remoT- 
sible  purposes;  and  in  this  connection  ing  a  doud  from  title;  strict  foredoe* 
I  treat  of  equitable  defenses  in  legal  ure  of  a  mortgage  or  pledge;  redeoip- 
actions  as  a  substitute  for  injunctions  tion  of  mortgages  or  pledges. 

to  restrain  actions  at  law.  *  This   group  contains  three  main 

*  They  are  reformation  and  re-ez-  classes:  1.  Specific  performance  of  oon- 
ecution,  and  cancellation,  surrender  tracts;  2.  Specific  enforcement  of  oUi* 
np  or  discharge  of  instruments.  gations  arising  h*om  trusts;    3.    Spe- 

*  This  entire  ffroup  contains  three  cific  enforcement  of  obligations  ariaing 
main  classes:  1.  Suits  by  which  from  relations  analogous  to  truste;  in- 
purely  legal  estates  are  established,  eluding  suits  against  fiduciary  persons; 
and  we  enjoyment  thereof  is  recov-  suits  against  corporationa  and  their 
ered;  including  assignment  of  dower;  officers;  administration  suits  against 
establishment  of  disputed  boundaries;  executors  and  administrators, 
partition  of  land,  and  partition  of  per-  '  Embracing  foreclosure  of  mort- 
sonal  property.  2.  Suits  by  which  some  gases  of  real  and  personal  properly 
^enertu  right,  either  legal  or  equitable,  and  of  pledges,  by  judieial  sale;  on* 
IS  established;  including  bills  of  peace;  forcement  of  equitable  liens;  marshal- 
bills  mia  Umet;  quieting  title;  suits  to  ing  of  securities;  enforcement  of  the 
establish  a  will;  suits  to  construe  a  equitable  contracts  of  married  womeo; 
wilL    3.  Suits  by  which  some  particu'  and  creditors'  suits. 
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Group  eonsiflts  of  remedies  in  which  the  final  relief  is 
wholly  pecuniary,  and  is  obtained  in  the  form  of  a  gen- 
eral pecuniary  recovery.^  8.  The  Eighth  Group  contains 
certain  additional  remedies  which  have  been  created  and 
conferred  by  statute  in  several  of  the  states,  and  which 
therefore  do  not  belong  to  the  original  jurisprudence  of 
equity  nor  to  the  general  equitable  jurisdiction.' 

S  1317.  Remedies  Acting  in  Personam  or  in  Rem.  — 
Before  taking  up  these  various  divisions  in  their  order,  I 
shall  present  with  more  of  practical  detail  some  incidents 
common  to  many  large  classes  of  equitable  remedies  which 
have  been  alluded  to  in  a  previous  volume.  The  funda- 
mental doctrine  of  equity  as  originally  administered  has 
already  been  explained:  that  its  remedies  and  decrees 
operated  in  personam  upon  defendants,  and  not  in  rem 
upon  the  subject-matter;  that  a  decree  was  not  of  itself  a 
legal  title,  nor  d^d  it  transfer  title  to  the  plaintiff.'  This 
original  doctrine  has  been  abrogated  for  all  classes  of 
remedies  to  which  it  could  apply  by  statutory  legislation 
in  a  large  number  of  the  states.^    This  legislation  may 

'  This  group  eonteini  the  following  *  This  legiiUtioii  i%  of  eonnc^  eon- 
ptrtidilar  snits:  Bvanignees  of  things  fined  to  remedies  which  in  someway 
n  setion,  eqnit&ble  assignees  of  a  relate  to  or  deal  with  title  or  estates, 
fmid,  ece.;  by  persons  entitled  to  par*  legal  or  equitable,  in  specifio  property . 
tieipata  in  a  common  fnnd;  for  con-  The  most  important  modifieatiotts  re- 
TOBtian  in  general;  suits  growing  out  ferred  to  in  the  text  are  the  following: 
sf  saretyship,  for  exoneration,  contri-  In  some  statutes  of  the  first  ^ype  the 
bsticn,  or  snbroffation;  suits  growing  langnai^e  is  positire  and  peremptory 
eat  of  partnennip;  suits  f or  an  ao-  that  the  decree  shall  operate  to  trans- 
eoonting  in  general;  reooveiy  of  dam*  fer  the  title,  etc.;  in  others  it  is  per- 
igee, missire,  —  the  conrt  may  proride  in 

'  bk  this  statutory  group  should  be  the  decree  that  it  shall  operate   to 

ylseed  suits  for  diroroe;  proceedings  transfer  the  title  in  ease  the  defendant 

la  the  nature  of  an  in(}uisition,  for  the  neglects  or  refuses  to  obey  its  man- 

•ppointment  of  committees  orer  Inna-  dates.    Similar  variations  are    found 

tio,  persons  of  unsound  mind,   and  in  the  statutes  of  the  second  type, 

liabitnal  drunkards;  statutory  suits  to  The  following  are  the  most  impoitant 

diaolve  and  wind  up  corporations;  or  of  these  statutes: — 

to remoTS  corporate  officers  for  cause,  Alabama:  Code  1876,  p.  848,  seca. 

or  for  the  appointment  of  officers.  3899  (3469). 

*  See  cmte,  roL  1,  §§  134,  135,  170,  Arkansas:   Gantt's   Dig.    of  Stats. 

128^431,  where  this  doctrine  is  fully  1874,  p.  675,  sees.  3640,  3641;  p.  836, 

explained;   Penn  t.  Lord  Baltimore,  sees.  4783,  4785,  4787. 

1  Ves.  Sr.  444;  2  Lead.  Cas.  Eq.,  4th  Cmneelicut:  Pub.  Acts  1876,  p.  63, 

Am.  ed.,  1806;  Proctor  t.  Ferebee,  1  e.  97,  sec.  26. 

lied.  Eq.    143;  36  Am.  Dec.  34;  [Gay  Delaware:  Rev.  Stats.  1874»  p.  571, 

T.  Parpart,  106  U.  S.  679,  690.]  e.  95,  sec.  12. 
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be  reduced  to  two  general  types:  1.  That  by  which  the 
decree  itself,  without  any  act  of  the  defendant  or  of  an 
officer  on  his  behalf,  becomes  a  title,  and  vests  a  legal 

estate  in  the  subject-matter  in  the  plaintiff;  2.  That  by 
which  a  commissioner,  master,  or  other  officer  of  the 
court  executes  the  decree,  and  through  his  conveyance  or 

Otorgia:  Code  1S82,  p.    1108,  leo.  Oregon:  Gen.  Laws  1S74;  Code  Civ, 

4209  (4160);  [Clementi  ▼.  TillmAo,  79  Flroo.,  eeo.  402. 

Ga.  461;  11  Am.  Si.  Rep.  441.]  Tmnenee:  2  Stats.  1871  fThompson 

nUnoU:  Hard's  Re^.  utats.  1880,  p.  and   Sieger's  ed.,  1872),  sees.    447S, 

191,  o.  22,  sees.  46,  47.  4484,  4486,  4486,  4487,  4488. 

Indiana:  Davis's  Ber.  Stats.  1876,  Texcu:  Rer.  Stats.    1879,    p.   210, 

p.  237,  sees.  642,  644,  649.  art  1338. 

Fowa:  2  Miller's  Rer.  Code  1880,  p.  Vermoni:  Rev.  Laws  1880,  p.  204, 

722,  sees.  2886,  28S8.  o.  43,  sees.  766-770. 

Kan$(u:  Dassler's  Gomp.  Laws  1881,  Virginia:  Code  1878,  p.  1164,  o.  182; 

p.  664,  art.  17,  c.  80,  see.  400.  sec.  1. 

Kentucky:  BuUiti's  Codes  1876,  p.  WeH  Virginia:  Kelly's  Rev.  Stats. 

79,  sees.  394,  396.  1878,  p.  929,  a   163,  sec   1;   o.  22, 

Louieiana:  Code  of  Practioe  1876,  sec.  1. 

sec.  636.  The  following  cases  illustrate  the 

Maine:  Rev.  Stats.  1871.  p.  682,  o.  provision  that  the  decree  itself  is  a  CItfe, 

77,  sec.  7;  o.  Ill,  sees.  6,  7,  o.  or  operates  to  trauBfer  the  title:  King 

Maryland:  Rev.  Code  1878,  p.  643,  v.  Bill,  28  Conn.  693;  Price  v.  Siseon, 
art  66,  sec.  73;  [art.  16,  sees.  26,  27;  13  N.  J.  Eq.  168;  Griffith  v.  Phil- 
Livingston  v.  Hall,  73  Md.  386].  lips,    3   Grant  Cas.    381;    Yonng  v. 

MaetachuieUa:  Pnb.  Stats.  1882;  p.  Frost,  IMd.  377,  403;  Taylor  v.  Bovd, 

797,  0.  142,  sec.  1.  3  Ohio,  337;  17  Am.  Dec.  603;  Randall 

Michigan:  2  Comp.  Laws  1871,  p.  v.  Pryor,  4  Ohio,  424;  Penn  v.  Uay- 

1641,  c  176,  sec.  (6099)  63;  pp.  1419-  ward,  14  Ohio  St.  302;  Battle  v.  Ber- 

1421,  c.  162,  sees.  (4630)  1,  (4636)  7,  ing,  7  Yerg.  529;  27  Am.  Dee.  526; 

(4538)  9,  (4541)  12.  Giti  v.  Watson,  18  Mo.  274;  Hoffman 

Minneeota:    Young's    Gen.    Stats,  v.  Stigers,  28  Iowa,  302;  [Maoklin  v. 

1878-80,  p.   818,  o.  75,    sec  32;   p.  AUenberg,  100  Mo.  337.] 

611,  0.  68,  sees.  1,  7.  Whenever  the  decree  itself  ihtus  op- 

MienedpoL'  Rev.  Code  1880,  p.  636,  orates  to  transfer  title,  a  reversal  of 

0.  59,  sec.  1954.  the  decree  on  appeal  neoessarily  de- 

ifiMoifri'  1  Rev.  Stats.  1879,  p.  464,  stroys  this  effect  as  between  ike  partiee 
sees.  2760,  2761;  [sec.  3692;  Sensender-  tkemselvee^  divests  the  title  from  the 
fer  V.  Kemp,  83  Mo.  581;  Bohart  v.  party  to  whom  it  had  been  trans- 
Chamberlain,  99  Mo.  622.]  ferred,  and  revests  it  in  the  party 

Nebroika:   Brown's   Comp.    Stats,  from  whom  it  had  passed.    Bat  ff  the 

1881«   p.  685,  sec.  429  b;  p.  587,  sec  decree  had  been  execnted  by  means  of 

451;  pp.  249-251,  sees.  323,  329,  331,  a  conveyance,  and  the  title  had  thus 

834»  passed  to  a  bona  fide  pnrchaser,  before 

Hem  HcM^Mre:  Gen.  Laws  1878,  the  appeal,  a  reversal  may  not  divest 

p.  489,  c  209,  sec  9.  him  of  the  title  or  compel  him  to  re- 

New  Jersey:  Rev.  of  Stats.  1877,  p.  convey:  See  anU^  Stats,  of  Delaware; 

115,  sec  63.  Taylor  v.  Boyd,  3  Ohio,  337;  17  Am. 

iV^eie  Ynfrk:  Code  Civ.  Proc   (new  Dec.  603.    As  to  the  time  when  the 

code),  sec  718.  title  passes  by  operation  of  the  de« 

NorQi  CaroUna:  Tonrgee's  Code  cree,  whether  from  the  date  of  the  de- 
Civ.  Proe.  1878,  sec.  215.  cree  or  by  relation  from  the  date  of  the 

01uf>:  Seney's  Code  Civ.  Proc  1874,  commencement  of  the  suit,  see  Shot- 
sees.  375,  395;  Rev.  Stats.  1879;  sees,  well  v.  Lawson,  30  Miss.  27;  64  Am. 
5318,  5399.  Dec  145;  King  v.  Bill,  28  Conn.  593. 
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other  official  act  transfers  the  legal  estate  from  the  defend- 
ant to  the  plaintiff,  or  otherwise  Tests  the  plaintiff  witli 
title.  Both  these  types  are  often  found  in  the  statutes  of 
the  same  state,  and  they  are  subject  to  minor  modifica- 
tions, as  shown  by  the  foot-note,  which  contains  a  list  of 
the  states  and  of  the  statutes.  In  all  cases  where  an  in- 
strament  is  directed  to  be  executed  by  an  officer,  the 
statutes  provide  that  it  shall  have  exactly  the  same  effect 
as  if  executed  by  the  party  himself.  These  statutes  do 
not  generally  interfere  with  the  original  power  of  courts 
of  equity  to  enforce  obedience  to  their  decrees  by  the 
parties  themselves,  and  to  punish  such  parties  for  their 
disobedience  by  attachment,  fine,  imprisonment,  or  seques- 
tration. The  operation  of  these  statutes  is  confined  to  the 
territorial  limits  and  jurisdiction  of  the  states  in  which 
they  are  respectively  enacted.  It  does  not  extend  to  de- 
crees of  the  United  States  courts.  The  effect  of  equitable 
remedies  granted  and  decrees  rendered  by  the  United 
States  courts,  in  the  absence  of  legislation  by  Congress, 
is  governed  by  the  original  doctrine  of  equity;  their  de- 
crees do  not  transfer  title;  they  must  be  executed  by  the 
parties,  and  obedience  is  compelled  by  proceedings  in 
the  nature  of  punishment  for  contempt,  attachment,  or 
sequestration.^  There  are,  of  course,  classes  of  remedies 
to  which  this  legislation  cannot  apply, — as,  for  example, 
decrees  prohibiting  any  act,  general  pecuniary  recoveries, 
analogous  to  money  judgments  at  law,  and  many  purely 
ancillary  or  provisional  reliefs. 

§  1318.  Bemedies  in  Personam  beyond  the  Territorial 
Jurisdiction. — The  power  to  act  in  petwnam^  through 

'  Tills  is  so»  alihoqgh  the  property  27L  [S«e  also  Hart  ▼.  Sansom,  110 
vUcfaistliasiibjact-iiuktter  of  the  de-  U.  S.  155,  in  which  the  rale  that 
oee  is  sitoatad  within  a  state  which  Equity  acts  m  per«o/iam  b  examined  at 
has  legislated  in  the  manner  above  length.  In  this  latter  case,  the  power 
dsKnbed;  Watkina  t.  Holman,  16  of  a  state  to  provide  that  when  a  de- 
Pet  2S^  2S;  Briisga  t.  French,  1  Sum.  fendant  is  not  within  the  jnriidiction 
W;  Lynnn  r.  Lyman,  2  Paine,  11,  of  the  court*  or  refuses  to  perform, 
13;  Tsfdy  t.  Morgan,  3  McLean,  358;  performanoe  in  his  behalf  may  be 
Hasiie  ▼.  Watta,  6  Cnucb,  148;  Shep-  had  by  a  trustee  appointed  by  the 
herd  t.  Comm'rs  of  Roes  Co.^  7  Ohio^  court  was  directly 
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» 

their  remedies,  is  still  held  by  all  courts  of  equity,  eyexi 
in  presence  of  the  foregoing  legislation.  Of  this  nature 
must  always  be  the  remedies  when  the  subject-matter^ 
either  real  or  personal  property,  is  situated  beyond  the 
territorial  jurisdiction  of  the  court,  in  another  state  or 
country.  The  jurisdiction  to  grant  such  remedies  is  well 
settled.  Where  the  subject-matter  is  situated  within  an- 
other state  or  country,  but  the  parties  are  within  the 
jurisdiction  of  the  court,  any  suit  may  be  maintained  and 
remedy  granted  which  directly  affect  and  operate  upon 
the  person  of  the  defendant,  and  not  upon  the  subject- 
matter,  although  the  subject-matter  is  referred  to  in  the 
decree,  and  the  defendant  is  ordered  to  do  or  to  refrain 
from  certain  acts  toward  it,  and  it  is  thus  ultimately  but 
indirectly  affected  by  the  relief  granted.  As  examples  of 
this  rule,  suits  for  specific  performance  of  contracts,  for 
the  enforcement  of  express  or  implied  trusts,  for  relief  on 
the  ground  of  fraud,  actual  or  constructive,  for  the  final 
accounting  and  settlement  of  a  partnership,  and  the  like, 
may  be  brought  in  any  state  where  jurisdiction  of  defend- 
ant's person  is  obtained,  although  the  land  or  other  sub- 
ject-matter is  situated  in  another  state,  or  even  in  a  foreign 
country.^    On  the  other  hand,  where  the  suit  is  strictly 

>  This  role  appliei  to  the  United  Sand.  Oh.  186;  develand  t.  BarrilU 

States  oonrti  as  well  aa  to  the  state  26  Barb.  632;  Sutphen  r.  Fowler,  9 

courts,   and  is  also  well   settled   in  Paige,  280;  Hawley  v.  James,  7  Paige, 

England:  Penn  t.  Lord  Baltimore,  1  213;  32  Am.  Deo.  623;  Mead  r.  Mer- 

Ves.  8r.  444;  2  Lead.  Gas.  Bq.,  4th  ritt,     2    Paige,    402;    Dickinson    t. 

Am.  ed.,  1806;  Caldwell  y.  Oarring-  Hoomes's  Adm'r,  8  Gratt  863;  Moore 

ton's  Heirs,   9  Pet.  86;  Watkins  r.  r.  Hood,  9  Rich.  Eq.  311;  70  Am.  Deo. 

Holman,  16  Pet.  26;  Massie  ▼.  Watts,  210;  Ross  t.  Sonthwestem  R.  R.  Co.» 

6   Cranch,    148;    Briggs    ▼.    French,  63  Ga.  614;  Guild  ▼.  Guild,  16  Ala. 

Heirs  V.  Brents,  1  McLean,  167;  Watts  121;  Topp  ▼.  White.  12  Heisk.  165; 

1    Sum.    604;   Oarrington's  v.  Wad-  Penn  r.  Hayward,  14  Ohio  St.  302: 

die,  1   McLean,  200;  Tardy  ▼.  Mor-  Henry  ▼•  Doctor,  9  Ohio,  49;    Wills 

gan,  3  McLean,  368;   Moore  t.  Jae-  ▼.   Cowper,   2  Ohio,   124;   Olney    ▼. 

ger,   2   McAr.   465;  Wood  ▼.   War-  Eaton,  66  Mo.  663.    [The  following  re- 

ner,  16  N.  J.  Eq.  81;  Brown  r.  Des-  oent  oases  further  illustrate  this  rulex 

mond,  100  Msss.  267;  Davis  r.  Parker,  MoGee  ▼.  Sweeney,  ft|  CW^  ^^jft  (ui 

14  Allen,   94;  Pingree  t.  Coffin,   12  action  to  compel  the  conreyanoe  of 

Gray,  288,  304;  Gardner  v.  Ogden,  22  property  outsiae  the  state);  Montgom- 

N.  T.  327,  332-339;  78  Am.  Dec  192;  ery  t.  United  States,  86  Fed.  Rep.  4 

Newton  t.  Bronson,  13  N.  T.  687;  67  (an  action  for  specific  performanoe); 

Am.   Deo.   89;   Bailey  v.   Ryder,    10  Cole  t.  Cunningham,  133  U.  8.  107; 

K.  Y.  868;  De  Klyn  ▼.  Watkins,  8  Wilson  ▼.  Joseph,  107  Ind.  490; 
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local,  the  sabject-matter  is  specific  property,  and  the  relief 
when  granted  is  such  that  it  must  act  directly  npon  the 
subject-matter,  and  not  upon  the  person  of  the  defendant, 
the  jurisdiction  must  be  exercised  in  the  state  where  the 
snbject-matter  is  situated.^ 

•ttT.  FcrgnMo,  45  Ark.  177;  56  Am.  TeL  Go.  t.  Wert,  etc  R.  B.,  8  Bazi. 

RepL  545.    Acfciaiw  to   restrain    th«  54;  Atlantio  etc.  TeL  Co.  v.  Baltimon 

wMentioB  of  suits  in  other  states:  ete.  R.  B.,  14  Jones  ft  8.  377.    [See 

Davis  ▼.  Momas,  76  Va.  21   (a  suit  also  5  1361,  notou    A  suit  to  foreclose 

a^iart  tmatoea   for  an  aoooanting);  a  mortgage  on  land  situated  beyond 

Csrm  ▼.  PedE»  131  Ifaas.  292  (a  suit  the  territorial  jnriadiotion  of  the  ooort 

to  restnin  tho  transfer  of  property  will  not  be  sostained:  Farmers'  I^  ft 

eatride  the  jorisdictioa  of  the  court);  T.  Co.  t.  Postal  TeL  Co.,  55  Conn. 

BetheaT.  Beth^  S2Ind.  SIS  (anao-  334;  3  Am.  St  Bep.  53;  nor  will  a 

tioa  for  tiia  reformation  of  a  deed);  snit  to  partition  lands  so   sitoated: 

Biksr  r.  Bockabraad,   US  SL  365  Wimerv.  Wimer,  S2  Va.  S90;  nor,  in 

(wsrisrion  d'oonreyanoe);  Johnson  r.  England,   will  tho  oonrta  of  equity 

GibMB,  116  EL  294  (snit  I7  creditors  take  jorisdiction  of  any  case   of   a 

to  sat  asida  tendnlent  conTeyance);  contested  claim  depending  npon  tho 

PoiadexterT.  Bnrwell,  82  Va.  507  (to  title  to  real  eatate  sitoated  in  a  for- 

eoBipel  coBToyanee  of  land  outside  of  eign  country,  although  the  parties  are 

ttettite).]  residents  of  England:  Graham  t.  Mas- 

^  For  example,  a  snit  to  abate  a  nui-  aey,  23  Ch.  Div.  746.    In  Wicks  t. 

■am,  snd,  it  seems,  a  snit  to  deter-  Caruthers,  13  Lea,  353,  it  was  held 

nise  tho  title  to  spedfio  land:  Miss,  ft  that  a  court  of  equity  would  not  at- 

Ha  IL  B.  T.  Ward,  2  Black,  485;  tempt  to  compel  a  party  to  convey 

North  Lid.  K  R.  r.  Mich.  Ont.  R.  B.,  land  unless  he  is  a  resident  within  the 

15  Hov.  233;  5  McLean,  444;  Maasie  territorial  jnrisdictioa  of  tho  court, 

▼.  Watti,  6  Oranch,  148.    As  to  in-  although  process  was  served  on  him 

juetions  restraining  threatened  acta  while   he  was   within   the   jurisdi^ 

slats^  sea  Western  Union  tioa.] 
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INTERPLEADER. 

f  iSlO.  DeMription  of  tlui  groapw 

1 1320.  Q«neral  natare  and  objaots  of  Interpleads^ 

1 1321.  The  olaimi,  legal  or  aqoitabla. 

1 1322.  BsaentUl  elementa. 

8  1323.  FinL    The  aame  thing,  debt,  or  dnty. 

S  1824.  Second,    Privity  between  the  oppoaing  dafmanteL 

1 1325.  Third,    Plaint^  a  mere  ataka-holder. 

8  1326.  Fowih,    No  independent  liability  to  one  datOBantb 

1 1827.  By  baileea,  agenta,  tenanta,  and  partial  to  oontraolii 

1 1328.  Pleadinga  and  other  prooednre. 

1 1329.  Interpleader  in  legal  actiona  by  atetata. 

8  1319.  Description  of  This  Oronp.— The  distinguish- 
ing  characteristic  of  the  remedies  belonging  to  this  group 
is,  that  they  determine  no  primary  rights,  and  grant  no 
final  reliefs,  either  directly  or  indirectly.  They  are,  in 
fact,  instruments  and  means  by  which  the  court  is  en- 
abled more  conveniently  and  perfectly  to  adjudicate  upon 
the  ultimate  rights  and  interests  of  the  parties,  and  to 
award  the  final  reliefs,  in  the  further  judicial  proceed- 
ings to  which  they  are  auxiliary,  and  of  which  they 
are  really  the  preliminary  stage.  These  remedies  are 
therefore,  in  every  sense  of  the  terms,  ancillary  and  pro* 
visional. 

§  1320.  Interpleader — Oeneral  Natare  and  Object.— 
I  purpose  in  this  chapter  to  describe  the  general  equitable 
jurisdiction  to  grant  the  remedy  of  interpleader  indepen* 
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dent  of  statute;  and  afterwards  to  notice  briefly  the  modem 
statnteSy  some  of  which  may  perhaps  have  enlarged  that 
jnrisdiction,  but  most  of  which  have  simply  conferred  a 
similar  jurisdiction  npon  courts  of  law,  to  be  exercised  in 
certain  kinds  of  legal  actions.^  Where  two  or  more  per- 
sons,  whose  titles  are  connected  by  reason  of  one  being 
derived  from  the  other,  or  of  both  being  derived  from  a 
eonmion  source,  claim  the  same  thing,  debt,  or  duty,  by 
different  or  separate  interests,  from  a  third  person,  and 
he,  not  knowing  to  which  of  the  claimants  he  ought  of 
right  to  render  the  debt  or  duty,  or  to  deliver  the  thing, 
fears  he  may  be  hurt  by  some  of  them,  he  may  maintain 
a  suit  and  obtain  against  them  the  remedy  of  interpleader. 
In  his  bill  of  complaint  he  must  state  his  own  rights  and 
their  several  claims,  and  pray  that  they  may  interplead, 
10  that  the  court  may  adjudge  to  whom  the  thing,  debt, 
or  duty  belongs,  and  he  may  be  indemnified.  If  any 
loits  at  law  have  been  brought  against  him,  he  may  also 
pray  that  such  proceedings  be  restrained  until  the  right 
be  determined.'     The  object  of  the  suit  is,  that  the 

'  Uider  tlM  meiait  eommoii  law,  C^wthay  t.  Thomtoo,  S  M ylne  k  C. 

ttt  fdkf  of  intorpleader  was  allowed  1 ;  Siaraking  t.  Behreu,  S  Mylna  k  O. 

iatwoipeeial  auea  in  a  legal  action  581;  Glyn  t.  Doesbary,  11  Sim.  139, 

V7  ft  esort  of  law:  when  two  or  more  147;  Langston  ▼.  Boylston,  2  Ves.  101, 

panoae  had  made  « joint  hailment  and  103,  109;  Jonee  t.  ljioma%  2  Smale  k 

fta  bRmi^  floparate  aotiona  of  dei-  G.  186;  Pradential  Am.  Go.  t.  Thomai, 

inae  aninsi  the  depoaitanr  for  the  L.  R.  8  Oh.  74;  Fkriey  t.  Blood,  80 

IhiBg  haaad;   and  whan  the  thing  N.  H.  364;  Linooln  t.  Rnfland  eto. 

onemta  the  holder's  pooMnum  by  R.  B.,  24  Vt.  839;   Dom  t.  Fox,  61 

fiadn^  and   two  or  mora   peraone  N.  T.  264;  Shaw  t.  Ooeter,  8  Paige, 

6nmang  to  be  ownera  aoed  him  in  339;  85  Am.  Deo.  690;  Mohawk  eta 

npnte  aetkma  of  detinneu    Modem  IL  R.  t.  Qnte,  4  Paige,  884;  Bedell  t. 

rtatetea,  Englieh  and  American,  haTO  Hoffman,  2  Paige,   199;   Badaan  t. 

tiMed  eonrta  af  law  to  grant  a  aind-  Roeera,  2  Paige,  209;  Bdl  ▼.  Hnnt^  8 

hr  rehe^  in  a  aammary  manner,  in  Barb.  Ch.  391;  Richarda  t.  Salter,  6 

eertaia  legal  aetiona,  bnt  thia  legiaU*  Johna.  Ch.  445;  Atkuaon  ▼.  Manka,  1 

tion  haa  no  eooneetian  with  the  an-  Cow.  691;   Gady  r.  Potter,  55  Barb, 

ciaat  oommon-law  jnriadietioa  abore  463;    Moont   Holly  eto.   Tp.   Co.  t. 

neationed.  Foramorefnllaoooontof  Ferree,  17  K.  J.  Eq.  117;  Strange  t. 

flui  eommoa-Uw  leUef,  aee  Mitford'a  Bell,  11  Ga.  103;  Barton  t.  Black,  32 

Bq.  PL,  Jeremy**  ed.,  141,  142;  Craw-  Ga.  63;  Hayea  r.  Johnaon,  4  Ala.  267; 

dtty  ▼.  Thoniton,  2  Myhie  k  C.  1.  Michigan  eta  Co.  ▼.  White,  44  Mich. 

*IhiB  daaeription  is  taken,  with  25;  CogaweU  ▼.   Armatrong,  77  HL 

noMadditioBaaadalterationatooon-  189;  Hathaway  t.  Foy»  40  Ma  540; 

ftm  te  later  doaiaioaay  from  Mitf ord'a  Orr  Water  Diteh  Ca  ▼.  Laroombe,  14 

SqoitT  Pleading,  68,  69.    Aa  to  the  Ner.  53;  Pfiater  t.  Wade^  66  OaL  43; 

|Mal  natnre  of  the  remedy,  aee  [McWhirter  ▼•  Halstasd,  24  Fbd.  Bep. 
81^  JUB.— 128 
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conflicting  claimants  shall  litigate  the  matter  among 
themselves,  without  involving  the  stake-holder  in  their 

controversy,  with  which  he  has  no  interest.    It  is  plain, 

therefore,  that  the  plaintiff  can  obtain  no  tpecific  relief. 

So  far  as  he  is  concerned,  upon  his  filing  the  bill,  and 

828;  Ormoe  ▼.  MoDonald,  118  K.  T.  pay  the  demand  to  the  one  who  is  jn- 

648;  Wakeman  t.  Kingsland,  46  N.  J.  didally  aacertained  to  be  entitled  to 

Eq.  113.  it:  Trigg  v.  Hitz,  17  Abb.  Pr.  436; 

jRatkmale   ^f  ihA   JRemedy,  —It   is  Farley  v.  Blood,  30  N.  H.  364;  Mich, 

iometimea  supposed  that  the  remedy  etc.  Co.  v.  White,  44  Mich.  25;  New- 

of  interpleader  is  allowed  to  avoid  the  hall  v,  Kastens,  70  111.  156;  Nelson  t. 

risk  of  two  recoveries.    This  is  en-  Barter,  2  Hem.  &  M.  334;  33  L.  J. 

tirely  a  mistaken  view.    If  a  party  Ch.  705;  10  Jnr.,  N.  8.,  832.     [The 

has  in  any  way  made  himself  liable,  plaintiff's  risk  may  depend  upon  a 

even  for  the  same  demand,  to  two  doabtfal  and  disputed  question  of  law» 

claimants,  he  is  not  entitled  to  an  in-  as  well  as  of  fact:   Dorn  v.  Fox,  61 

terpleader.    It  is  the  essential   fact  N.  Y.  270;  Crane  v.  McDonald,   118 

that  he  should  actually  be  liable  to  N.  T.  648,  654;  but  see  Board  of  Su- 

only  one  of  the  claimants.    The  true  pervisors  v.   Alford,  65  Miss.   63;  7 

rationale  of  interpleader  is,  that  the  Am.    St.    Bep.    637.]    Such   dansor 

party  thereby  avoids  the  risk  of  being  must  be  real;  a  mere  suspicion  of  risk 

vexed  by  two  or  more  suits.     Even  will  not  be  sufficient  to  support  a  bill: 

though  there  is  no  danger  of  his  beins  Blair  v.  Porter,  13  N.  J.  Eq.  267;  [see 

comj^lled  to  pay  the  same  demand  also  Baltimore  and  Ohio  R.  R.  Co.  v. 

twice,  the  danger  of  two  suits  against  Arthur,  90  N.  T.  234;]  and  this  danger 

him,  with  the  consequent  trouble  and  must  not  only  exist  when  the  biU  is 

expense,  is  the  sufficient  ground  for  filed,  but  must  continue  until  the  de- 

the  remedy:   Crawford  v.   Fisher,  1  cree:  Kerr  v.  Union  Bank,  18  Md.  396. 

Hare,  436,  441;  East  and  West  India  Such    being    the    thecny    of    tbm 

Dock  Co.  T.  littledale,  7  Hare,  57,  60;  remedy,  it  is  not  essential  that  any 

Lan^ston  v.   Boylston,  2   Ves.    101;  suit  should  have  been  actually  com- 

Sabhcich  v.  Russell,  L.  R.  2  Eq.  441 ;  iiienced  by  either  claimant  against  the 

Greene    v.    Mumford,  4    R   L  313;  plaintiff:   Angell  v.  Hadden,  15  Ves. 

School  District  v.  Weston,  31  Mich.  244;  Morgan  v.  Marsack,  2  Mer.  107; 

85;  Pfister  v.  Wade,  56  CaL  43.    In  Farley    ▼.    Blood,    30    N.    H.    364; 

Crawford  v.  Fisher,  Wiffram,  V.  C,  Richards  t.  Salter,  6  Johns.  Ch.  446; 

said:  "  The  office  of  an  mterpleading  Tates   ▼.   Tisdale^   3   Edw.    Ch.   71; 

suit  is,  not  to  protect  a  party  asainst  Schuyler  v.  Pelissier,  3  Edw.  Ch.  191; 

a  double  /ja6i^,  but  against  double  Strange  v.  Bell,  11  Gk.  103;  Gibson  v. 

vexation  in  respect  of  one  liability.  Goldi£waite,  7  Ala.  281;  42  Am.  Deo. 

If  the  circumstances  of  a  case  show  592.    It  is  enough  that  the  oonflieting 

that   the   plaintiff  is  liable  to  both  claimants  make  their  respective  oUums 

claimants,  that  is  no  case  for  inter-  and  threaten  suit:  Lansston  v.  Boyla* 

pleader.    It  is  of  the  essence  of  an  ton,  strpra;  Providence  JBank  v.  Wilkin- 

mterpleadinff  suit  that  the  plaintiff  son,4R.1. 507;70Am.  Dea  160;Briant 

shall  DC  liable  to  one  only  of  the  claim-  v.  Reed,  14  N.  J.  Eq.  271 ;  Tarboroogh. 

ants;  and  the  relief  which  the  court  v.  Thompson,  3  Smedes&M.  291;  41 

affords  him  is  against  the  vexation  of  Am.   Dec.   626.    The  plaintiff  mast» 

two  proceeding  on  a  matter  which  however,  positively  al&ge  an  aetoal 

may  be  settled  m  a  single  suit."    The  claim  made  by  each  defendant:  State 

supreme  object  of  an  interpleader  is  Ins.  Co.  v.  G^net^  2  Tenn.  CSu  82. 

to  urotect  the  plaintiff, — the  stake-  pt  is  held  that  the  plaintiff  cannot 

holaer, — and  not  the  claimants  against  mterplead  claimants  who  have  redaced 

him;  to  protect  him  from  the  danger  their   claims   to   judgment^    as    this 

and  vexation  of  two  opposing  suits  would  be  to  inoreasa  instead  of  dimin- 

for  the  same  demand  by  those  claim-  ish  the  number  of  suits:  MoEinney  t. 

ants,  while  ha  Is  ready  and  willing  to  Kuhn,  69  Miss.  186.] 
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fiurrendering  up  the  thing  or  money  into  the  cnstody  of 
ihe  court,  his  remedy  is  emanated  by  the  decree  that  the 
defendants  do  interplead  with  each  other,  and  that  he  be 
freed  from  or  indemnified  against  their  demands,  and 
that  he  recoyer  his  costs;  with  the  result  of  their  dispute 
he  has  no  concern.  The  ground  of  the  jurisdiction  is 
plain.  The  party  seeking  the  remedy  is  exposed  to  the 
hazard,  vexation,  and  expense  of  several  actions  at  law 
for  the  same  demand,  while  he  is  ready  and  willing  to 
satisfy  that  demand  in  favor  of  the  claimant  who  estab- 
lishes his  right  thereto.  For  this  liability  the  law  fur- 
aishes  no  adequate  remedy,  and  in  most  instances  no 
remedy  whatever. 

§  1321.  The  Olaima,  Legal  or  Equitable.  —  The  equi- 
table  jurisdiction  exists,  although  both  or  all  the  conflict- 
ing claims  against  the  stake-holder  are  legal,^  since  it 
depends  upon  the  fact  that  distinct  claims  are  made, 
rather  than  upon  their  intrinsic  nature  as  being  legal  or 
equitable.  It  is  not  necessary,  however,  that  all  the 
claims  should  be  legal;  the  remedy  is  granted  when  one 
of  them  is  legal  and  the  other  equitable.'  Indeed,  if  one 
or  more  of  the  conflicting  claims  are  purely  equitable, 
there  is  the  stronger  reason  for  a  resort  to  the  equity 

'Lovndea   ▼•    Gomford,    IS    Vet.  In  EnglAnd  the  naoeMity  of  a  naort  to 

991  f^^^^Z  ^  r^smoTed,  althongh  the  equity 

'LovndMT.  Comford,  «arpro;  Mor-  junsdictioa  is  not  at  all  affected,  by 

gaa  T.  Manaek,  2  Mer.  107;  Wright  the  itatnte  of  1  ft  2  Wm.  IV..  o.  68^ 

T.  Ward,  4  Run.  215;  Peris  t.  Oil-  see.  1,  as  amended  and  enlarged  by  the 

kio^  Coop.  66;  liartinhis  t.  Helmnth,  oommon-law  prooednre  act  (23  ft  24 

2  Tea  ft  &  412;  Smith  t.  Hammond,  Vict.,  a  12S,  see.  12),  which  enabled  a 

6  Soil  10;  Orawford  ▼•  Fisher,  10  Sim.  oonrt  of  law,  on  motion,  to  direct  what 

479;  ffin^ltftn  T.  Marks,  5  Do  Gez  ft  amounts  to  an  interpleader  in  actions 

&  <a8;  Prudential  Asi.  Ca  t.  Thomas^  of  debt^  assnmpsiti  trover,  and  deti- 

L.  B»  S  Ch.  74;  Dnke  of  Bolton  ▼.  nne.    Under   the  pesent  system  of 

WiQiiiDiy  4  Brown  Ch.  297,  309;  Far-  procedure,  equitable  claims  may  be 

ky  T.  Blood,  30  N.  H.  864;  Richards  adjudicated  upon  in  an  interpleader 

V.  Silter,  6  Johns.  CtL  446;  Yates  t,  iwne  connected  with  a  legal  action: 

Tisdak,  3  Edw.  Ch.  71;  Schuyler  r.  Rusden  ▼•  Pope,  L.   R.  3  Ex.  269; 

Pdiver,  3  Edw.   Ch.   191;  Loaier^s  Engelback  ▼.  Nixon,  L.  R.  10  Com.  P. 

Kz'nT.Vaa8ann'sAdm'rs,3N.J.Eq.  646;   Duncan   t.    Cashin,  L.    R.   10 

32S;  OQ  Bon  Petrolenm  Co.  r.  Gale,  6  Com.  P.  664;  Attenborough  ▼.  Lcmi- 

W.?a^  626;  Strange  y.  Bell,  11  Oa.  103;  don  and  St.  Katharine's  Dock  Co.. 

Barton  ▼.  Black,  32  Ga.  63;  Gibson  ▼.  L.  K  3  a  P.   D.  460;  see  Langton 

Ooldtiiwute,  7  Ala.  281;  42  Am.  Dec  ▼.  Horton,  3  Bear.  464.    Analogooa 

592;  Whitney  t.  Cowan,  65  Miss.  026,  statutes  hare  been  passed  ia  may 

M7;  KewhaU  t.  Easlens^  70  HL  166.  American  states. 
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jurisdiction;  and  prior  to  recent  legislation  in  England 
and  in  the  United  States,  such  a  resort  was  indispensable 
under  those  circumstances. 

1 1322.  Essential  Elements.  —  From  the  description 
given  in  a  previous  paragraph,  and  from  the  whole  course 
of  authorities,  it  is  clear  that  the  equitable  remedy  of  in- 
terpleader, independent  of  recent  statutory  regulations,  de- 
pends upon  and  requires  the  existence  of  the  four  following 
elements,  which  may  be  regarded  as  its  essential  condi- 
tions: 1.  The  same  thing,  debt,  or  duty  must  be  claimed 
by  both  or  all  the  parties  against  whom  %he  relief  is  de* 
manded;  2.  All  their  adverse  titles  or  claims  must  be 
dependent,  or  be  derived  from  a  common  source;  8.  The 
person  asking  the  relief — the  plaintiff — must  not  have 
nor  claim  any  interest  in  the  subject-matter;  4.  He  must 
have  incurred  no  independent  liability  to  either  of  the 
claimants;  that  is,  he  must  stand  perfectly  indifferent 
between  them,  in  the  position  merely  of  a  stake-holder.* 
As  the  original  equitable  jurisdiction  is  founded,  to  a 
great  extent,  upon  these  four  propositions,  I  shall  exam* 
ine  them  separately. 

§  1323.  First.  The  Same  Thing,  Debt,  or  Duty.  — 
The  same  thing,  debt,  or  duty  must  be  claimed  by  both 
the  parties  against  whom  the  interpleader  is  demanded.* 

'  [Qaoted  by  Sawyer,  J.,  in  Wella,  it  Beems  alike  opposed  to  prineiple 

Fargo,  &  Co.  ▼.  Miner,  25  Fed.  Rep.  and   to  authority.     Where  both  de- 

533,  537.]  fendantfl  claim  one,  sinsle^  undivided 

'  Desborough  t.  Harris,  5  De  Gex,  deU,  technically  so  called,  the  state- 

M.  ft  G.  439,  455.     In  Glyn  y.  Dues-  ment  is  undoubtedly  true;  a  diifer- 

bury,    11    Sim.    139,    148,    Shadwell,  encein  their  amounts  would  be  fatal 

V.  O.,  said:   "  W?tere  tfte  daims  made  to  their  identity.    But  it  ia  dearly 

bythede/endanUareo/differentamounU,  not  necessarily  so  where  the  claims 

they  can  never  be  iderUiceU;  but  where  are  for  unliquidated  damages.    Where» 

they  are  the  same  in  amount,  that  cir-  for  example,  a  chattel  is  in  the  plain* 

cumstanoe  coes  far  to  determine  their  tiff*8  hands,  to  which  both  defendanta 

indentity.    The  amount,  however,  may  claim  title,  they  do  not  sue  to  reooTOr 

not  be  sufficient  of  itself  to  determine  the  article  itself,  but  allege  a  UehnieaU 

the  identity;  for  the  amount  may  be  conyersion,  and  seek  to  reooyer  dam« 

the  same  and  the  debt  may  be  differ-  ages, — the  value  of  the  chatteL    Here 

ent."    This  dictum  was  approved  in  the  claim  of  the  defendants  would  not 

Pfister  V.  Wade,  56  Cal.  43.     In  my  be  for  a  "thinff,"nor  for  a  "debt>'* 

opinion,  however,  that  portion  of  the  but  it  would  oe  for  a  ''duty,**— a. 

dictum  which  is  italicized — the  state-  chose  in  (iction.    If  each  defendant  al- 

ment  that  claims  of  different  amounts  leged  a  different  value,  and  claimed  a 

can  never  be  identical — is  incorrect;  different  amount  of  damages^  the  tf aU^ 
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This  requisite  results  from  the  very  nature  and  object  of 
the  remedy*  If  the  subject  in  dispute  has  a  bodily  exist- 
ence, —  is  a  thing,  —  there  can  be  no  doubt  nor  question 
as  to  the  identity.  The  difficulty  in  applying  the  rule 
arises  where  the  subject  is  a  chose  in  action;  and  then 
the  identity  must  be  determined  in  each  particular  case, 
not  by  any  general  rules,  but  by  the  nature,  constitution, 
and  incidents  of  the  debt,  demand,  or  duty  itself* 

aaertod  would  tfcill  be  identically  the  Mohawk  ete.  R.  R.  ▼.  Glnte,  4  Paige, 

ane  in  eaefa  demand.      Another  in*  384,    381;   Bedfield    r.    Super  nwn, 

ctaiice  of  difference  in  the  amonnti  Clarke   Ch.    42;   0orn    ▼•    Fox,    61 

-rbimed  by  tlie  different  defendants,  N.  T.  264;  bnt^jper  emdra^  aee  Qreene 

vhere  the  debt  or  daty  may  still  be  ▼.  Mumford,  4  R.  L  313.    It  is  diffi- 

the  same,  occnrs  in  cases  where  a  fand  cult  to  pereeiFe  how  the  tax  IcTied  by 

bemg  in  plaintiff^s  hands,  the  whole  of  two  different  counties,  CTcn  thongfa 

it  is  elaiiDed  by  one  defendant,  and  the  amonnt  of  each  tax  is  the  same,  is 

parts  of  it  are  claimed  by  the  others,  one  and  the  same  debt  or  duty,  so  M 

With  regard  to  tnch  cases,  Christiancy,  to  snstain  a  bill  of  interpleader. 

J.,  sud,  in  School  District  ▼.  Weston,        Where  a  ekote  in  aeUon  is  the  snbject- 

31  Midi.  85:  "  Upon  the  great  weight  matter,  it  is  impossible  to  lay  down 

el  aathcrity,  both  English  and  Amen*  any  general  rule  by  which  its  identity 

can,  a  mach  more  liberal  and  reason-  shall    be   determined.    The   circum- 

ahle  rale  has  been  established,  and  stances  of  each  case  can  alone  disclose 

InDs  of  interpleader  have  been  fre-  whether  the  same   debt  or  dnty  is 

qnently  maintained,  where  the  several  claimed    by  all  the  defendants:  See 

claimants,    instMd   of   claiming   the  City  Bank  T.   Bangs,  2  Paige,   670; 

whole  fond  or  matter  in  dispute,  have  Briant  t.  Reed,  14  N.  J.  £q.  271;  Dodd 

daimed  different  portions  ox  the  fund,  t.  Bellows,  29  N.  J.  E^127;  Leddel's 

when  the  aggresate  of  all  the  claims  Ex'r  r.  Starr,  20  N.  J.  £q.  274;  SaUs- 

ezceeded  the  fnU  amonnt  of  the  fand;  bnry  Mills  r.  Townsend,  109  Mass. 

and  the  oomplflunant  being,  as  in  the  115;  Oil  Ran  Petrolenm  Co.  t.  Gale, 

praMDt  case,  virtnally  a  stake-holder,  6  W.  Va.  525;  Pfiater  ▼.  Wade,  56 

aad  nnable  to  determine  to  whom  or  Cal.  43;  [Blue  ▼•  Watson,  59  Miss. 

in  what   proportions   the   payments  619.] 

•hoold  be  made."  In  this  case  the  In  other  cases,  one  defendant  claim* 
plaintiff  bad  let  a  contract  for  bnUd-  ing  rent  for  certain  premises,  and  the 
iag  a  school-honse  for  a  specified  snm  other  claiming  damages  for  their  use 
to  a  contractor,  and  portions  of  this  and  occupation,  the  demands  were 
eootraet  price  were  claimed  by  sab-  held  not  to  be  the  same:  Dodd  ▼.  BeU 
eoDtnetors  and  material-men,  the  total  lows,  29  N.  J.  Eq.  127;  Johnson  ▼. 
•mount  of  tiieir  claims  exceeding  the  Atkinson,  3  Anstr.  798.  If  the  con- 
whole  contract  price.  See  also,  as  ex*  flicting  claims  relate  to  a  specific 
amples  of  each  partial  claims,  Yates  "  thing "  in  the  plaintiff's  possession, 
T.  Tisdale,  3  Edw.  Ch.  71;  Fargo  v.  the  identity  is  clear,  and  the  value  al- 
Artbur,  43  How.  Pr.  193;  Kewhall  t.  leged  is  immaterial:  Cady  v.  Potter, 
Kistena,  70  IlL  166;  Board  of  Educa*  55  Barb.  463.  In  Loner's  Ex'rs  v. 
taoa  V.  SooviUe,  13  Kan.  17.  Where  Van  Sana's  Adm'rs,  3  N.  J.  Eq.  825, 
the  same  property  had  been  taxed  to  a  bill  of  interpleader  was  snstained, 
the  owner  in  two  connties,  in  some  where  the  controversy  was  as  to  which 
cases  for  different  amounts,  in  others  of  the  defendanta  was  entitied  to  re- 
for  the  same  amount^  a  bill  of  inters  ceive  payment  of  certain  notes  made 
pleader  by  the  owner  to  determine  by  plaintiff's  testator,  although  the 
vfaidi  of  the  coantiee  was  entitled  to  amount  to  be  paid  was  not  ascertained; 
the  tax  has  been  maintained:  See  the  amonnt,  it  was  held,  could  not  vary 
ThoflHOQ  ▼.  Ebbets,  Hopk.  Ch.  272;  the  rights  of  the  claimants. 
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§  1324.  Second.  Privity  between  the  Opposing  Claim- 
ants. —  A  second  requisite  is,  that  the  adverse  titles  of  the 
claimants  must  be  connected^  or  dependent,  or  one  de- 
rived from  the  other,  or  both  derived  from  a  common 
source.  It  is  not  every  instance  of  conflicting  claims 
against  a  person  for  the  same  thing,  debt,  or  duty  which 
will  entitle  him  to  the  remedy  of  an  interpleader.  Where 
there  is  no  privity  between  the  claimants,  where  their 
titles  are  independent,  not  derived  from  a  common  source, 
but  each  asserted  as  wholly  paramount  to  the  other,  the 
stake-holder  is  obliged,  in  the  language  of  the  authorities, 
to  defend  himself  as  well  as  he  can  against  each  separate 
demand;  a  court  of  equity  will  not  grant  him  an  inter- 
pleader.* 

^  Pdanon  ▼•  Oardon,  2  Ruts,  ft  M.  this  doctrine  in   their  deoirions,   or 

006,  S09-612;  Crawshay  r.  Thornton,  have  been  ready  to  admit  exceptions 

2  Mylue  ft  C.  1,  19-2i;  Nickolson  ▼.  to  ite  operation.     In  the  common-law 

Knowlee,  5  Madd.  47;  Cooper  t.  De  procedure  act  of  1S60,  which  proTi4e» 

Tastet,  Tam.  177;  Pfiiter  v.  Wade,  56  for  a  sammary  interpleader  by  motion 

CaL  43;  [Third  Nat.  Bank  ▼.  Lumber  in  legal  actions,  it  was  enacted  that 

Co.,  192  Mass.  410.1    This  doctrine,  the  order  of  int^leader  may  be  made 

which  was  left  somewhat  doubtfnl  by  "though  the  titles  of  the  claimants 

the  previous  cases,  was  finally  settled  have  not  a  common  oriffin,  bnt  are 

by  tne  decision  of  Lord  Brougham  in  adverse  to  and  indepen&nt  of  each 

Pearson  v.  Cardon,  and  of  Lord  Cot-  other."    In  Attenborough  v.  London 

tenham  in  Crawshay  v.  Thornton.    It  etc.   Dock  Co.,  L.  R.  8  C  P.  D.  460, 

finds  its  most  frequent  application  in  which  was  an  interpleader  proceeding 

cases  of   a  tenant  interpleading  his  in  a  lesal  action,  the  court  of  appesu 

landlord  and  a  third  person  claiming  held  that  the  statute  above  quoted 

under  paramount  title,  of   a  bailee  had  abrogated  this  doctrine  as  laid 

interpleading  his  bailor,  and  an  ad-  down  in  Crawshay  v.  Thornton,  at  all 

verse  claimant  asserting  a  paramount  events  in  the  proceedings  authorised 

title,  and  of  an  agent  interpleading  by  the  statute.    Bramwell,  L.  J.,  who 

his  principal  and  an  adverse  paramount  was  one  of  the  commissioners  who 

claimant.     Examples  of  these  cases  drew  up  the  statute,  said  (p.  456): 

are  given  in  a  subsequent  paragraph.  "  From  my  own  knowledge  as  one  of 

Such  being  the  doctrine,  it  is  a  man-  the  common-law  commissioners,  I  can 

ifest  imperfection  of  the  equity  juris-  say  that  it  was  intended  to  do  away 

diction  that  it  should  be  so  limited,  with  the  effect  of  that  decision."   Bag- 

A  person  ma^  be,  and  is,  exposed  to  gallay,  L.  J.,  a  very  eminent  equity 

dan|;er,  vexation,  and  loss  from  con-  lawyer,  said  (p.  468):  "I  mav  m>  for- 

flictmg  independent  claims  to  the  same  ther,  and  say  that^  in  my  opmion,  if, 

thing,  as  well  as  from  claims  which  after  the  common-law  procednre  act 

are  dependent;  and  there  is  certcunly  of  1860,  a  bill  of  interpleader  had  been 

nothing  in  the  nature  of  the  remedy  filed,  raising  facts  lUce  tibose  in  Craw- 

which  need  prevent  it  from  being  ex*  shay  v.  Thornton,  any  Judge  of  the 

tended  to  both  classes  of  demands:  court  of  chancery  would  have  felt  him- 

[Crane  v.  McDonald,  118  N.  Y.  648,  self  no  longer  bound  by  the  somewhat 

657*     The  court  declined  to  decide  narrow  pnnciple  laid  down  by  Lord 

whether  the  doctrine  exists  in  New  Cottenham,   but   would   have   aoted 

York.]    It  is  not  surprising,  therefore,  upon    the    fuller    powers    eontatned 

that  courts  have  sometimes  ignored  in  that  statute."    The  Code  of  Civil 
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§  1325.  Third.  Flaintiff  a  Mere  Stake-holder.  —  The 
person  seeking  the  relief  most  not  have  nor  claim  any 
interest  in  the  suhject-matter.  He  mast  occupy  the  posi- 
tion of  a  stake-holder.  He  must  stand  entirely  indifferent 
between  the  conflicting  claimants,  and  be  ready  and  will- 
ing to  surrender  the  entire  thing  in  dispute,  or  to  pay 
the  entire  debt,  or  render  the  entire  duty,  without  any 
charge,  deduction,  or  commission  as  against  the  one  right- 
foQy  entitled.  He  cannot  mingle  up  a  demand  of  his 
own  upon  the  property  or  fund,  with  the  demand  that 
the  other  persons  shall  interplead.  As  soon  as  the  de- 
cree is  made  that  the  defendants  do  interplead,  and  that 
he  be  indemnified,  the  plaintiff  must  be  wholly  without 
the  controversy.^     The  interest,  however,  which  shall 

P^oeedora   of    Odifomia^    aa   lately  Am.  Dao.  608;  Andenon  ▼.  Wilkiii- 

iiamded,  in  aaction  386^   goea  eren  bod,  10  Smedes  &  M.  601;  Callen  t. 

fnilliM,  and  proridaa  far  an  inter-  Dawaon,  24  Minn.  66;  [Baltimore  eta 

9l«der,  "  although  the  titlea  or  olaima  R.  R.  ▼.  Arthur,  90  N.  T.  234;  Stone 

lare  not  a  common  origin,  or  art  not  r.  Reed,  102  Maaa.  179;  Bine  t.  Wat- 

UmHoaL"     [See  thia  aeetion  applied  aon,  69  Miaa.  619;  Appeal  of  Bridea- 

ia  Wdla,  Fargo,  k,  Co.  t.  Miner,  25  hni^   Mfg.    Co.,    106  Pa.   8t    275.] 

Fed.  Bep.  533.]    Thia  laat  proTisioa,  While  the  plaintiff  cannot  act  np  a 

tint  the  daima  need  not  be  identical,  claim,  eharse,  or  Uen  upon  the  fand, 

11  eartainly  nnneoeanuy  and  moat  on-  which  ahalT  enter  into  the  litigation, 

nMonaUe;    it    riolatea    the    whole  and  form  a  part  of  the  controversy: 

graaad  and  reaaon  upon  which  the  Wakeman  t.   Dickey,    19  Abb.   Pr. 

naady  ia  haaed;  if  interpreted  liter-  24;  it  aeema  thia  rule  ia  not  without 

ally  by  the  coorti^  it  wonld  ramore  exoeptiona.    It  doea  not  apply  where 

•iMt  ercry  limitation  upon  thia  kind  the  «aim  ia  admitted  by  both  defend- 

of  WBt,  and  mder  it  a  meana  of  Texa-  anta:  Cotter  v.  Bank  of  England,  2 

tien  and  aanoyaaoa.    There  ia  no  ralid  DowL  Pr.  728;  and  aee  Attenboroagh 

•bjeetioa  to  the  reqniaite   that  the  r,  London  etc.  Co.,  L.  R.  8  C.  P.  D. 

mcaiag  daima  ahonld  be  identical;  450;   Gibaon  t.  Ck>ldthwaite,  7  Ala. 

the  only  q^nestitm  haa  been.  What  k  281;   42  Am.  Dec  592;  Webeter  t. 

•iflhidentitTr    Experience  ahowa  the  McDaniel,   2  Del   Ch.   297.     If  the 

daager  of   l^aUtire   intermeddling  plaintiff  haa  a  claim  or  charge  on  the 

vikh  doetrinea  long  aettled  and  ap-  nmd,  he  may  waire  it^  and  maintain 

proved  bj  Aa  eonaenting  jndgmenta  the  anit:  Jaoobaon  ▼.  Blackharst,  2 

of  able  eoorta.  Johna.  &  H.  486;  [and  aee  Orient  Ina. 

'MttdieU  T.  Hayna,  2  Sim.  a  St  Co.  r.  Reed,  81  Cal.  145.]     It  neces- 

tt;  Langrton  t.  Boylston,  2  Vea.  101 ;  aarily  foUowa  from  the  doctrine  of  the 

Moore  T.  Uaber,  7  Sim.  383;  Bignold  text  that  if  the  plaintiff  expressly  de- 

T.  Aadlaad,  11  SinL  23;  Hoggart  r,  niea  hia  liability  m  whole  or  in  part  to 

OiUi,  Chug  a  P.   197;   Lincoln  t.  one  of  the  defendanta,  he  atrikes  at  the 

aitUnd  etc  R.  R.,  24  Vt.  639;  At-  Tery  foundation  of  the  remedy,  aod 

Uason  r,  M^f^r  1  Cow.  691 ;  Shaw  t.  ahowa  that  he  ia  not  indifferent:  Moore 

Gortor,  8  Pkige,  339;  35  Am.  Dec.  690;  t.  Uaher,  7  Sim.  383;  Greene  ▼.  Mnm- 

I^nier^s  Ex'ra  v.  Tan  Saun's  Adm'ra,  ford,  4  R.  L  313;  Patteraon  t.  Perry, 

3  N.  J.  Eq.  325;  Kerr  r.  Union  Bank,  14  How.  Pr.  505;  Cogswell  t.  Arm- 

18  Md.  396;  Burton  ▼.  Black,  32  Ga.  atrong,  77  IlL  139;  [Wiiliama  r.  Mnt- 

fii;  Adama  ▼.  Dixon,  19  Ga.  513;  65  thews,  47  N.J.  Eq.  196.    Adenialnot 
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defeat  the  relief  must  be  in  the  very  thing  or  fund  itself 
which  is  the  subject-matter  of  the  controyersy  and  of 
the  suit.  An  interest  in  the  legal  question  at  issue  to  be 
determined  by  the  result  of  the  litigation  will  not  pre* 
judice  the  plaintififs  right  to  the  relief;  nor,  it  seems,  a 
charge,  lien,  or  claim  upon  the  very  thing  or  fund  itself 
which  is  admitted  to  be  valid  by  both  the  defendants. 
To  sum  up  the  doctrine,  the  plaintiff  can  only  obtain  the 
remedy  of  an  interpleader;  and  the  circumstances  must 
be  such  that  the  entire  rights  of  both  defendants  to  the 
thing,  fund,  debt,  or  duty  can  be  fully  adjusted  and  deter- 
mined in  the  one  suit.^ 

§  1826.  Fourth.  No  Independent  Liability  to  One 
Claimant. — The  party  seeking  the  relief  must  have  in- 
curred no  independent  liability  to  either  of  the  claimants. 
Such  an  independent  liability  may  be  incurred  in  two 
classes  of  cases:  1.  In  the  first  place,  the  agent,  depositary, 
bailee,  or  other  party  demanding  an  interpleader,  in  his 
dealings  with  one  of  the  claimants,  may  have  expressly 
acknowledged  the  latter's  title,  or  may  have  bound  him- 
self by  contract,  so  as  to  render  himself  liable  upon  such 

in  the  complaiut,  bnt  made  on  some  Hathaway  ▼.  Foy,  40  Mo.  640.  Far- 
previons  occasion^  ia  not  within  thia  thermore,  the  plaintiff  mnat  be  in 
rale:  Orient  Ins.  Go.  ▼.  Beed,  81  CaL  posseasion  of  the  fond,  or  have  it  in 
146.]  As  to  the  effect  of  a  diapnte  nis  onatody,  ao  that  he  can  deliver  or 
or  nnoertainty  with  reapect  to  the  pay  it  in  pnrsnanoe  of  the  decree.  If 
amoant  of  the  fnnd  or  debt  for  which  he  haa  already  delivered  the  thing  or 
plaintiff  is  liable,  see  City  Bank  ▼.  paid  tiie  fond  to  one  of  the  contest- 
Bangs,  2  Paige,  670;  Gonsooiated  Pres.  ants,  no  snit  for  interpleader  can  be 
Soc  ▼.  Staples,  23  Conn.  544;  Cham-  maintained:  Monnt  HoUy  etc  Ca  ▼• 
berlain  ▼.  O'Connor,  1  £.  D.  Smith,  Ferree,  17  N.  J.  Eq.  117;  Tiemanv. 
666;  Bender  ▼.  Sherwood,  15  How.  Resoaniere's  Adm'rs,  10  Gill  &  J.  217; 
Pr.  258;  Patterson  v.  Perry,  14  How.  Vosbnrgh  ▼.  Hnntington,  15  Abb.  Pr. 
Pr.  505;  [Williams  v.  Matthews,  47  254;Martinv.Maberry,lDeT.Eq.  169. 
N.  J.  Eq.  196;  Appeal  of  Bridesbnrg  '  If,  therefore,  the  plaintiff  has, 
Mfg.  Ca,  106  Pa.  St  275.]  with  respect  to  other  property  not  the 
The  stake-holder  —  the  person  in  subject-matter  of  the  present  suit,  an 
possession  of  the  thing  or  fond,  or  from  interest  that  one  of  the  defendants 
whom  the  debt  or  duty  is  owing,  and  shall  snooeed,  because  the  decision 
against  whom  two  or  more  oonmoting  thas  made  will  be  fttvorable  to  his 
claimants  assert  their  demands —  own  fntnre  litigation  concerning  that 
must  neoessaril;^  be  the  plaintiff.  No  other  property,  —  this  is  no  objection 
interpleader  suit  can  be  maintained  to  his  maintaining  a  suit  for  an  inter- 
by  one  of  the  contestants  against  the  pleader:  Oppenheim  v.  Leo  Wolf,  3 
other  contestant  and  the  stske-holder:  Sand.  Gh.  571;  McHenry  y.  Hsunrd, 
See  Sprague  v.  West,  127  Mass.  471;  45  Barb.  667;  Gibson  y.  Goldthwaite, 
Hyman  y.   Cameron,   46  Miss.  726;  7  Ala.  281;  42  Am.  Dec  592. 
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independent  undertaking,  without  reference  to  hie  pofsi- 
Ue  liability  to  the  riyal  claimant  upon  the  general  nature 
of  the  entire  transaction.  Under  these  circumstances,  as 
the  plaintiflF  is  liable  at  all  events  to  one  of  the  defeud- 
sotB,  whatever  may  be  their  own  respective  claims  upon 
the  subject-matter  as  between  themselves,  he  cannot  call 
npon  these  defendants  to  interplead.  He  does  not  stand 
indiftTent  between  the  claimants,  since  one  of  them  has 
a  vafid  legal  demand  against  him  at  all  events.^  Even  if 
the  acknowledgment  or  promise  has  been  obtained  by 
fiand  or  mistake,  the  right  of  the  party  thus  deceived  to 
be  relieved  in  equity  from  his  liability  cannot  be  consid- 
ered and  sustained  in  an  interpleader  suit.  2.  In  the 
second  class  of  cases,  the  independent  liability  of  the 
plimtiff  to  one  of  the  defendants  arises  from  the  very 
nature  of  the  original  relation  subsisting  between  them, 
without  reference  to  any  collateral  acknowledgment  of 
title,  or  promise  to  be  bound.  The  most  important  ex- 
amples of  such  relations  are  those  subsisting  between  a 
bailee  and  his  bailor,  an  agent  or  attorney  and  his  prin- 
cipal, a  tenant  and  his  landlord,  and  the  like.  In  pursu- 
ance of  the  doctrine  above  stated,  if  a  bailee  is  sued  by 
his  bailor,  or  an  agent  by  his  principal,  or  a  tenant  by 
his  landlord,  and  at  the  same  time  a  third  person  asserts 


*  CnmAasf  t.  T1ioRitan»  t  Mjlao  k  when  tii«  pbuntB(  in  ttating  Hit 

a  1. 19-84;  Soart  T.  Welch,  4  MyliM  in  his  tnO,  it  obliged  to  mdimt  hio 

t  CL  306;  J«v  t.  Wood,  Cnig  &  P.  to  be  a  wnmg-doer  to  either  ooe  of  the 

U6;Pfirtcrv.Wada,56GU.4f;T7iifl  defendanti;  he  thoa  ahowa  aa  inde- 

V.  Baat,  37  Ga.  674;  96  Am.  Dec.  365;  pendent  liability  to  that  defendant^ 

HatSald  T.  HeWhorter,  40  Oa.  269;  and  ia  not  entitled  to  aa  interpleader: 

ObBM    T.    Dkwaon,    84   Minn.    66;  Slingaby  ▼.  Bonlton,  1  Veai  k  K  334; 

[Wakaian  t.  Kin^and,  46  K.  J.  £q.  Morgan  ▼.  FiUmore,  18  Abk  Pr.  217; 

113;  MeKimMy  ▼.  Knhn,  59  Miaa.  186;  United  States  ▼.  Vietor,  16  Abb.  Pr. 

(cUnnitB   hsTo   rednced    their  do-  153;  Mount  Holly  etc.  Ca  ▼.  Ferree, 

Mads  to  jadgBBot).]  As  to  the  effect  17  K.  J.  Eq.  117;  Dew<7  t.  White,  65 

fndaeed  hf  tiio  English  statute  of  K.  a  225;  Hatfield  ▼.  MeWhorter, 

18ai^  inieipietad  by  the  decision  in  406a.  269;  TynaT.  Rnat,  37  Oa.  574; 

Atteaboro^  t.  London  et&  Go..  L.  95  Am.  Dec.  365.    H  the  liabiH^  haa 

Bi.3CL  P.  K  400^  and  tfao  amendment  been  oecaaioned  by  aome  act  of  the 

of  aeetiaa  3S6  of  tiio  GbJifornia  Code  plaintiff  himaelf,  he  ia  not  entitled  to 

•f  CM  Pioeedoiei,  [applied  in  Wellsy  the  remedy:  See  Desborcmgh  ▼.  Harria, 

>]nv  a  Go.  T.  Miner,  25  Fed.  Bep.  5  De  Oer,  M.  &  O.  439, 456;  Cochrane 

53q  see  amte,  m  note  nnder  f  1324.  t.  O^rien,  2  Jonea  k  L.  380;  [Conley 

el  the  doctrine  it,  t.  Ala.  Gold  life  Ins.  Cow»  67  Ala.  47SL] 
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a  claim  of  title  adverse  and  paramount  to  that  of  the 
bailor,  principal,  or  landlord,  a  suit  of  interpleader  can- 
not, in  general,  be  maintained  against  the  two  conflicting 
claimants,  since,  from  the  very  nature  of  the  relation, 
there  is  an  independent  personal  liability,  with  respect  to 
the  subject-matter,  of  the  bailee  to  his  bailor,  of  the  agent 
to  his  principal,  and  of  the  tenant  to  his  landlord.^ 

§  1327.  By  Bailees,  Agents,  Tenants,  and  Parties  to 
Contracts.  —  The  general  doctrine  which  determines  the 
rights  of  bailees,  agents,  tenants,  and  contracting  parties 
to  interplead  their  principals,  bailors,  landlords,  and  the 
like,  and  claimants  who  assert  antagonistic  paramount 
titles,  has  been  stated  in  the  preceding  paragraph.*    The 

>  For  OMM  illaatrating  this  oonoln*  ato.  Oo.  v.  Gomegyi,  SInd.  469;  (Bart; 
■ion,  MO  the  noxt  following  paragraph  lett  ▼•  The  Sultan,  23  Fed.  Bop.  2frT- 
and  notea  thereunder.  Since  the  casea  De  Zonohe  ▼•  Ganiton,  140  rtL  Sk. 
of  baileea,  agents,  and  tenants  are  so  490.]  Nor  can  an  attorney  mainfaiin 
important,  and  since  the  chief  diffi*  aneh  a  suit  against  his  client  and  a 
onlties  connected  with  the  remedy  of  third  person  who  claims  the  money 
interpleader  have  arisen  in  its  appli*  which  he  has  collected,  by  an  ind» 
cation  to  such  persons,  I  have  given  a  pendent  and  antagonistio  title:  Mar- 
separate  paragraph  to  the  examina-  vin  ▼.  EUwood,  11  Paige,  8S5;  but  eee^ 
tion  of  these  relations.  per  eonXra^  Goddard  y.  Lseoh,  Wright^ 

*  I  have  collected  and  arranged  in  476.  For  the  same  reason,  where  A 
this  note  some  of  the  most  important  claims  as  legatee  nnder  a  will,  and  B 
oases  which  deal  with  such  classes  of  claims  the  property  by  a  title  para- 
persons,  mount  to  that  of  the  testator,  the  ex* 

Batleea   and   agents,  -^  A  bailee  or  ecntor  cannot  compel  them  to  inter> 

affent     cannot     maintain    an    inter-  plead;  he  is  nnder  a  direct  liability  to 

pleader  suit  against  the  bailor  or  the  the  legatee:  Adauns  v.  Dixon,  19  Ga. 

principal  and  a  third  person  who  at-  613;  65  Am.  Dec.  608.    On  the  other 

sorts   an   independent^    antagonistic,  hand,  there  are  cases  in  which  a  bailee 

and   paramount   title    to   the    fund:  or  an  agent  may  interplead  his  bailor 

Niokoiaon  v.   Knowles,  6  Madd.  47;  or  his  principal  with  third  persona 

Dixon  y.  Hamond,  2  Barn.  &  Aid.  310,  claiming   adversely.     Wherever    tho 

813;  Cooper  v.  De  Tastet,  Tarn.  177,  third  person  olaims  the  thing,  fond, 

181,  182;  Smith  v.  Hammond,  6  Sim.  debt,  or  duty  from  the  bailee  or  agent 

10;  Pearson  v.  Cardon,  2  Russ.  &  M.  nnder  a  title  derived  from  the  bailor 

606,   609,    610,     612;     Crawshay    v.  or  the  principal,  created  by  the  lat> 

Thornton,   2  Mylne  k  G.  1,    19-24;  ter's  own    act  subsequently    to    th* 

Cooky.  Earl  of  Rosslyn,  1  Gifil  167;  bailment  or  agency, — suoh  as  hiaas- 

Atkinson  v.  Manks,  1  Cow.  691,  703-  aignment,  agreement;  sale,  mortgafle, 

706;    United    States    Trust   Co.    t.  trust,  or  lien  given  by  him, —  tiiebuleo 

Wiley,  41   Barb.  477;  Lund  y.   Sea-  or  agent  may  comjjel  the  parties  to 

men's  Bank,   37  Barb.    129;    United  interplead.    There  is  in  such  a  case 

States   y.   Victor,  16  Abb.  Pr.   153;  no  denial  of  the  original  title;  the  only 

Vosburgh  y.  Huntington,  16  App.  Pr.  dispute  is  concerning  the  effect  of  the 

254;  First  Nat  Bank  y.  Bininger,  26  snbsequent  act,  and  as  to  which  of  the 

N.  J.  £q.  345;  Tyns  v.  Bust,  37  Ga.  claimants  is  thereby  entitled  to  the 

574;    95  Am.   Dec.  365;  Hatfield  v.  thing  or  fund.   On  this  general  ground 

MoWhorter,    40   Ga.   269;  Crane  y.  an  attorney  may  interplead  his  <Jient 

Burntrager,  1  Ind.  165;  White  Water  and  a  person  who  fets  up  a  derivativa 
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role  is  not,  however,  of  universal  application.    There  are 
cases  in  which  a  bailee,  agent,  or  tenant  may  interplead 

diim  from  laeh  client:  Gibaon  ▼•  pleader  against  his  landlord  and  a 
Goldtbwmite,  7  Ala.  281;  42  Am.  Deo.  stranger  who  olaims  under  a  title  an- 
692.  And  where  money  is  in  the  tagonistio  and  paramount  to  that  of 
hands  of  an  agwit,  and  the  principal  the  lessor:  Dnneey  v.  Angove,  2  Ves. 
hu  created  a  lien  or  charge  on  the  304,  310;  Woolaston  v.  Wright,  3 
fond,  in  favor  of  a  third  person,  in  re-  Anstr.  801;  Smith  y.  Target,  2  Anstr. 
ipeettowhidbacontroyezs^hssarisen,  529;  Johnson  v.  Atkinson,  3  Anstr. 
ths  sgent  may  oompel  his  principal  798;  Cook  v.  Earl  of  Roeslyn,  1  Giff. 
tad  the  other  claimant  to  interplead:  137;  Crawshay  v.  Thornton,  tupra; 
Smithy.  Hammond,  6 Sim.  10;  Wright  Seaman  y.  Wright,  12  Abb.  Pr.  304; 
y.  Wsrd,  4  Rosa.  215-220.  And  where  Crane  y.  Bnrntrager,  1  Ind.  166;  Snod- 
tiic  principal  has  assigned  the  fund  grass  y.  Batler,  54  Miss.  45.  But  the 
to  tiie  sgenfs  hands,  or  the  bailor  has  tenant  is  entitled  to  interplead  his 
kmsfemd  his  interest  in  the  thing  landlord  and  an  opposing  claimant 
biilsd:  Grawfcnd  ▼.  Fisher,  1  Hare,  wheneyer  there  is  some  priyity  be- 
438, 440;  Smith  t.  Hammond;  Wright  tween  the  two^  —  when  the  title  of  the 
▼.  Ward;  Tanner  t.  European  Bank,  other  claimant  is  deriyatiye  from  that 
L  R.  1  Bz.  261 ;  Gibson  y.  Goldth waits,  of  the  lessor,  —  as,  for  example,  when 
For  a  like  reason  an  interpleader  is  the  relation  of  mortga^r  and  mort- 
pemittod  where  a  bailor  or  principal  gagee,  trustee  and  oestoi  que  tnui,  as- 
oss  ciyen  orders  for  the  property  to  signor  and  assignee,  eta,  has  been 
tvo  diffiuent  persons  who  set  up  con*  created  between  the  two.  In  such  a 
iieting  claims,  since  their  titles  are  case  ^e  tenant  does  not  dispute  his 
darifatiye,  and  not  antagonistic:  Pear-  landlord's  title:  Duneey  y.  Angoye,  2 
SOB  y.  Oardon,  2  Rnss.  k  M.  606;  4  Ves.  304,  310,  312;  Metcalf  y.  Hervey, 
Sim.  218;  Atkinson  y.  Manks,  1  Cow.  1  Ves.  Sr.  248;  Cowtan  y.  Williams, 
69L  The  decision  in  Schuyler  y.Pelis-  9  Ves.  107;  Clarke  y.  Byne,  13  Ves. 
iisr,  3  Edw.  €9l  191,  goes  too  far.  An  383;  Johnson  y.  Atkinson,  3  Anstr. 
internleader  by  the  bailee  is  also  al-  798;  Seaman  y.  Wright,  12  Abb.  Pr. 
lowed  where  a  joint  bailment  has  been  804;  Snodgrass  y.  Butler,  54  Miss.  45; 
osds,  cr  a  transaction  in  the  nature  Oil  Ran  Petro.  Co.  y.  Gkde,  6  W.  Va. 
sf  a  joint  bailment,  to  await  the  ha;^  525;  [Ketcham  y.  Brazil  Block  Coal 
psDiiig  oi  some  eyent  or  the  determi-  Co.,  88  Ind.  515.]  Or  where  both  con* 
nation  of  aome  dispute:  Suart  y.  testants  claim  under  the  lessor  by 
Welch,  4  Mylne  k  C.  305;  City  Bank  different  titles;  for  example,  one  as 
▼.  Skelton,  2  Blatchf.  14;  First  Nat.  heir  and  the  other  ss  deyisee:  Jew  y. 
Baok  y.  West  RiyerR.  R.,  46  Vt.  633;  Wood,  3  Beay.  579;  Badean  y.  Tylee, 
Perkins  y.  Xrippe,  40  Ga.  225.  For  1  Sand.  Ch.  270. 
ipecial  cases,  see  Mason  y.  Hamilton,  Partka  to  eorUracU,  —  As  a  general 
6  Siau  19;  Chrellin  y.  Leyland,  6  Jnr.  rule,  where  A  and  B  are  bound  by 
738L  It  should  be  remembered  that  express  contract,  A  cannot  maintain 
in  all  such  oases  if  the  bailee  or  agent  an  interpleader  suit  against  B  or  a 
liss  recognized  the  title  of  the  assignee  person  holding  or  claiming  under  him, 
or  other  holder  of  a  derivatiye  title,  and  a  stranger  who  asserte  and  claims 
Aod  has  stipulated  to  hold  the  prop*  under  an  antagonistic  and  paramount 
CTty  at  his  disposal,  the  independent  title.  A  is  under  an  independent 
liability  thus  assumed  will  preyent  the  liability  to  B:  ^n<s,  §  1326.  For  ex- 
bsilee  or  agent  from  compellinff  the  ample,  a  yendee  of  real  or  personal 
■augnee  to  interplead  with  the  bailor  property,  with  respect  to  his  liability 
or  principal  who  repudiates  the  trans*  to  pay  the  purchase  prioe,  cannot  in- 
action: tSse  ORfs,  S 1326;  Tyus  y.  Rust,  terplead  his  yendor  and  a  third  person 
37  Oa.  574;  95  Am.  Dec.  365;  Hatfield  claiming  to  own  the  property  oy  an 
▼.  McWhorter,  40  Ghu  269.  independent  antagonistic  title:  James 
TauuU  €md  landlord.  —The  general  y.  Pritohard,  7  Mees.  &  W.  216;  Trigg 
doctrine  is  familiar,  that  a  tenant  can*  y.  Hits,  17  Abb.  Pr.  436;  Shebang 
act  deny  his  landlord's  title;  he  cannot  Heirs  y.  Bamett's  Heirs,  6  Mon.  692. 
therefoce  maintain  a  suit  for  inters  On  the   other  hand,  as  in  oases  of 
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his  bailor,  principal,  or  landlord,  and  a  ihird  person  set- 
ting up  an  opposing  claim  to  the  thing,  fund,  or  dnty. 
These  cases  may  be  described  by  one  general  formula,  as 
those  in  which  the  title  of  the  opposing  claimant  is  derith- 
ative  under,  and  not  antagonistic  and  paramount  to,  that 
of  the  bailor,  principal,  or  landlord.    An  interpleader  is 

bailees,  agents,  and  tenants,  a  party  derivative  title  to  interplead;  for  ex* 
to  a  oontoact  may  interplesd  his  oo-  ample,  an  attaching  creditor  of  pajee 
contractor  and  other  persons  in  priv*  ana  an  assignee:  &iant  v.  Reed,  14 
i^  with  him,  or  distinct  claimants  all  N.  J.  Eq.  271;  Bryan  v.  SUtenstall,  3 
of  whom  are  in  privity  with  his  co-  J.  J.  Marsh.  672;  Fahie  v.  Lindsay,  8 
contractor,  —  that  is,  may  interplead  Or.  474.  The  administrator  of  a  de- 
his  oo>contractor  and  persons  who  de-  oeased  guardian  to  whom  the  note  was 
rive  their  title  under  him,  or  several  made  payable,  and  a  new  guardian 
claimants  all  of  whom  thus  hold  by  appointed  in  place  of  the  one  do- 
derivative  title:  [Bechtel  v.  Sheafer,  ceased:  Van  Buskirk  v.  Roy,  8  How. 
117  Pa.  St.  565,  562.]  As  example:  A  Pr.  425.  A  receiver  has  been  hold  en- 
vendee  may  interplead  his  vendor  and  titled  to  interplead  opposingclaimants 
an  attaching  creditor  of  A,  alleged  to  of  the  fund  in  his  hands:  Winfield  v. 
be  the  real  owner,  the  sale  l>eing  Bacon,  24  Barb.  154.  {Qucere,  woold 
alleged  to  have  been  really  made  by  not  the  court  direct  the  proper  distri- 
the  vendor  as  A's  agent:  Richards  v.  bution  of  the  fund  by  we  reoeiverT) 
Salter,  6  Johns.  Ch.  445;  Johnston  v.  Where  suits  by  persons  claiming  to  be 
Lewis,  4  AbK  Pr.,  N.  S.,  150.  [One  owners  of  the  cargo  are  instituted  in 
owing  a  sum  of  money  under  a  con-  admiralty  against  a  ship,  causing  her 
tract  may  interplead  the  legal  assignee  arrest,  the  master  cannot  maintain  in* 
of  his  co-contractor,  and  one  claim-  terpleader  atninst  these  claimants,  be- 
ing the  fund  either  by  equitable  as-  cause,  —  1.  The  claims  are  not  against 
signment  from  the  oo-contraotor  or  by  him,  but  against  the  ship;  and  2.  The 
attachment  levied  upon  the  fund:  court  of  Mlmiralty  has  full  jurisdio- 
Onne  v.  McDonald,  118  N.  Y.  648.]  tion  to  settie  all  the  questions:  Sab* 
A  vendor  of  land  may  interplead  the  licich  v.  Russell,  L.  K.  2  Bq.  44L 
husband  of  the  deceased  vendee  and  Independently  of  statute,  it  has  gea- 
her  heirs,  where  both  claimed  to  be  orally  been  held  that  a  sheriff  levying 
ontitied  to  a  conveyance:  Farley  v«  on  goods  by  execution  against  A,  whi^ 
Blood,  30  N.  H.  364.  Lisurance  com-  are  claimed  bv  B  to  be  his  property, 
panics  may  compel  opposing  claimants  cannot  compel  the  execution  creditor 
of  the  insurance  money  to  interplead  and  B  to  interplead:  Slingsby  v.  Bool- 
when  they  claim  by  assignment  from  ton,  1  Ves.  k  a,  334;  Shaw  v.  Coster, 
the  assured,  or  by  mortage,  or  by  8  Paige,  339;  35  Am.  Dec  690;  Quinn 
attachment,  etc.,  —  that  is,  when  they  v.  Green,  1  Ired.  Eq.  229;  36  Am.  Deo. 
claim  deriwUively:  Nelson  v.  Barter,  2  46;  Quinn  v.  Fatten,  2  Ired.  Eq.  48; 
Hem.  k  M.  334;  Hamilton  v.  Marks,  Dewey  v.  White,  65  K.  0.  226.  Nor 
5  De  Gex  k  S.  638;  Spring  v.  S.  0.  can  the  sheriff  compel  tiie  opposing 
Ins.  Co.,  8  Wheat.  268.  On  like  claimants  of  a  surplus  in  his  bands 
ground,  corporations  may  interplead  after  satisfying  an  ezeontion  to  inter- 
opposing  claimants  of  stock  or  divi-  plead;  such  claims  can  be  adjusted  by 
dends,  whose  titles  are  derivative  the  court:  Parker  v.  Barker,  42  li. 
from  a  stockholder,  by  assignment,  H.  78;  77  Am.  Dea  789;  McDonald 
execution,  attachment,  trust,  etc.:  v.  Allen,  87  Wis.  108;  19  Am.  Repi^ 
Salisbury  Mills  v.  Townsend,  109  754.  But  see  Ering  v.  Green's  Bx'r% 
Mass.  115;  Providence  Bank  v.  Wil-  10  Mo.  195;  Lawson  v.  Jordan,  19  Ark. 
kinson,  4  R.  L  507;  70  Am.  Dec  297;  70  Am.  Dea  596.  Statutes  in 
160;  Cady  v.  Potter,  55  Barb.  463.  England  and  in  many  of  the  states  have 
See  Cheever  v.  Hodgson,  9  Mo.  App.  authorized  the  sheriff  to  interplead  the 
565.  A  maker  of  a  oote  may  compel  claimants  of  property  aeiied  by  hiaa 
olaimftnts  holding  under  the  payee  oy  under  process. 


2045  INTBSPLEADEB.  §  1328 

allowed  wherever  the  adverse  claim  originates  from  some 
act  of  the  bailor,  principal,  or  laudlordi  done  or  suffered 
after  the  commencement  of  the  bailment,  agency,  or  ten- 
ancy, and  causing  a  dispute  as  to  which  of  the  parties  is 
entitled  to  the  thing,  fund,  or  duty.  The  claim  of  the 
third  person,  instead  of  being  under  an  independent,  an- 
tagonistic, paramount  title,  must  be  made  under  a  title 
derixtd  from  that  of  the  bailor,  principal,  or  landlord;  it 
must  acknowledge,  and  not  deny,  such  original  title. 

S 1328.  Pleadings  and  Other  Procedure.  —  The  bill  of 
complaint  must  contain  allegations  which  show  that  all 
of  the  requisites  entitling  the  plaintiff  to  the  remedy  ex- 
ist in  the  case.  It  must  allege  positively  that  conflicting 
claims  to  substantially  the  same  thing,  fund,  debt,  or 
duty  are  set  up  by  the  defendants;  that  plaintiff  claims  no 
interest  in  the  subject-matter;  that  he  is  indifferent  be- 
tween the  claimants,  and  is  ready  and  willing  to  deliver 
ihe  thing  or  fund,  or  pay  the  debt,  or  render  the  duty  to 
the  rightful  claimant,  but  that  he  is  ignorant  or  in  doubt 
which  is  the  rightful  one,  and  is  in  a  real  danger  or  haz- 
ard by  means  of  such  doubt,  from  their  conflicting  de- 
mands.^ The  bill  need  not  show  an  apparent  title  in 
either  of  the  defendants.*  On  the  contrary,  if  the  bill 
should  show  that  plaintiff  was  fully  informed  of  the  de- 
fendants' rights  and  of  his  own  liability,  or  if  it  should 
ahow  that  one  of  the  defendants  was  certainly  entitled, 
on  the  facts  alleged,  to  the  thing,  debt,  or  duty,  in  either 
ease  it  would  be  demurrable;  there  would  be  no  ground 
for  an  interpleader.'    It  is  the  settled  practice  that  the 

>Fariej  ▼.  Blood,  SO  K.  H.  354;  H.  Y.  64S,  654;  Stone  t.  Bead,  152 

Pkiker  ▼.  Barkor,  42  N.   H.  78;  77  Mass.  179] 

Ab.  Dec:  789;  Atkinson  v.  Hanks,  1  *  East  k  W.  Ind.  Dock  Co.  ▼.  Little- 

(W.  691;  Wilson  v.  Duncan,  11  Abb.  dale,  7  Hare,  57;  PiUter  t.  Wade, 

Fir.  %i  Loner*!  Ex'rs  ▼.  Van  Sann'i  ffmro. 

Adn'it,  3  K.  J.  Eq.  325;  Briant  t.  ^  Parker  t.  Barker,  42  H.  H.  78;  77 

Baed,  14  K.  J.  Eq.  271;  Snodgrass  ▼.  Am.  Dea  789;  Mohawk  eta  R.  R.  r. 

IMer,  64  Miaa  45;  Starling  T.  Brown,  Clnte,  4  Paise,  384;  Morgan  t.  FUl- 

TBosli,  164;  State  Ins.  Co.  T.Geanett,  more,   18  Abb.   Pr.   217;  Wilson  t. 

SreiiB.  Ch.  82;  Pfister  ▼.  Wade,  56  Duncan,    11   Abb.    Pr.   3;    Briant  t. 

(kL  43;  [Killiaa  t.  Ebbinghans,  110  Reed,  14   ^i.  J.  Eq.  271;  Barker  t. 

V,  a  568;  Crane  ▼.  McDonald,  118  Swain,  4  Jones  Eq.  220;  [Bassett  ▼• 
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bill  of  complaint  must  be  accompanied  by  an  afiSdavit  of 
the  plaintiff,  stating  that  the  suit  is  not  brought  in  collu- 
sion with  either  of  the  defendants;  and  the  omission  of 
such  affidavit  may  generally  be  taken  advantage  of  by 
demurrer.^  The  plaintiff  must  also  bring  or  pay,  or  offer 
to  bring  or  pay,  the  entire  thing,  fund,  or  money  in  con- 
troversy into  court;  an  omission  to  do  so  renders  the  bill 
demurrable.*  If  the  bill  was  properly  filed,  and  if  the 
plaintiff  has  acted  in  good  faith,  he  is  generally  entitled 
to  his  costs  out  of  the  fund  in  controversy,  which  costs, 
as  between  the  defendants,  must  ultimately  be  paid  by 
the  unsuccessful  party.* 

Leslie,  123  H.  Y.  896.]    And  if  the  not  oontradiot  it,  tyon  thoagh  the 
plaintiff  denies  his  liability  to  either  plaintiff  has  filed  supplemental  mffi- 
of  the  defendants,  be  is  not  entitled  dayits:  Manby  v.  Robinson,  L.  R.  4 
to  the  remedy;  he  destroys  the  very  Ch.  347;  Langs  ton  ▼.  Boylston,  SVee. 
foundation  on  which   it  rests:    Mc-  101;  Stevenson  v.  Anderson,  2  Ves.  & 
Henry  v.  Hazard,  45  Barb.  S57;  45  R  407;  and  see  Fahie  v.  Lindsay,  8 
N.  Y.  580  [ante,  §  J 325,  note].     If  the  Or.  474.     If  oolhision  app'^ars  on  the 
bill  is  taken  as  confessed  by  one  of  face  of  the  bill,  relief  will,  of  course,  ba 
the  conflictins  defendants,  the  fund  denied:  Marvin  v.  Ell  wood,  11  ^^^igOt 
indisputably  belongs   to   the   other.  365;  Kerr  v.  Union  Bank,  18  Md.  396; 
And  where  in  such  a  case  a  stranger  Williams  v.  Halbert,  7  R  Mon.  184. 
was  afterwards  admitted  by  the  lower        *  The  whole  fund  must  be  put  at  the 
oourt,  on  petition,  to  contest  the  in-  disposal  of  the  court;  an  offer  to  brins 
terest  of  the  remaining  defendant,  it  in  what  may  be  found  due  is  not  sut- 
was  held  on  appeal  that  there  was  no  ficient:  Mokawk  etc.  R.  R.  v.  Clute, 
practice  allowing  a  third  person  thus  4  Paige,  384;   Atkinson  v.  Manks,  1 
to  come  into  the  cause  by  petition;  Cow.  691;  Williams  v.  Walker,  2  Rich, 
that  the  bill  could  not  be  amended  to  £q.  291;  46  Am.  Dec  53;  Snodgrass 
reach  him,  as  it  was  filed  to  guard  v.  Butler,  54  Miss.  45;  McGrarrah  v. 
against  known  claims;  the  order  that  Prather,  1   Blackf.  299;    Starling  v. 
the  remaining  defendant  and  the  third  Brown,  7  Bush,  164.     [Contm,  as  to 
person  should  interplead  was  irregular:  the  omission  being  a  ground  for  de- 
Michigan  etc.  Co.  V.  White,  44  Mich,  murrcr,  Blue  v.  Watson,  59  Miss.  619.] 
25.     (Qucsre,  would  such  a  proceeding  It  was  held  in  Farley  v.  Blood,  30  N. 
be  allowed  under  {he  provision  of  the  H.  354,  that  in  a  suit  oonceming  the 
Iowa  and  California  codes  permitting  defendants'    rights    to  a  conveyance 
Intervention  t)  under  a  land  contract,  the  plaintiff 
'  Hamilton  v.  Marks,  5  De  Gez  &  must  offer  to  convey,  and  must  have 
S.  638;  Farley  v.  Blood,  30  N.  H.  354;  the  deeds  executed  ready  for  delivery. 
Atkinson  v.  Manks,  1  Cow.  691 ;  Beck        '  See  Laing  v.  Zeden,  L  R.  9  Ch. 
V.  Stephani,  9  How.  Pr.  193;  Mount  736;  Aldridge  v.  Thompson,  2  Brown 
Holly  etc.  Co.  v.  Ferree,  17  N.  J.  Eq.  Ch.  149;    Farley  v.  Blood,  30  N.   H. 
117;  Tyus  v.  Rust,  37  Ga.  574;  95  Am.  354;  Manchester  Print  Works  v.  Stim- 
Dec.  365;  Snodgrass  v.  Butler,  54  Miss,  son,  2  R.  I.  415;  Atkinson  v.  Manks, 
45;  Starling  v.  Brown,  7  Bush,  164;  1  Cow.  691 ;  Canfield  v.  Morgan,  Hopk. 
Biggs  V.  Konni^  7  Dana,   405,   411;  Ch.  224;   Aymer  v.  Gault,  2  Paige, 
[Blue  V.  Watson,  69  Miss.  619;]  but  a  284;  Badeau  v.  Rogers,  2  Paiee,  209; 
contrary  practice  seems  to  prevail  in  Spring  ▼.  S.  C.  Ins.   Co.,  8  Wheat. 
Connecticut:  Consociated  Pres.  Soc.  268.     As  in  all  equity  suits,  costs  are 
V.  Staples,  23  Conn.  544,  555;  Nash  v.  within  the  discretion  of  the  court,  and 
Smith,  6  Conn.  421.     The   plaintiff^s  depend  somewhat  upon  the  circnm* 
affidavit  is  conclusive;  defendants  can-  stances  of  each  case. 
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S  1329.  Interpleader  in  Legal  Actions.  —  In  England 
and  in  many  of  the  American  states  a  summary  mode  of 
interpleader  by  motion  and  order  in  certain  legal  actions 
is  authorized.^  These  statutes  substantially  provide  that 
in  actions  specified  the  defendant  may  show  by  affidavit 
that  the  same  thing  or  money  is  claimed  by  another  per* 
son  besides  the  plaintiff;  that  he  has  sued  or  threatens 
to  sue;  that  defendant  is  not  in  collusion  with  him;  and 
that  defendant  is  ready  and  willing  to  bring  the  thing  or 
money  into  court.  The  court  on  motion  may  order  such 
claimant  to  be  substituted  as  defendant  in  the  action  in 
place  of  the  original  defendant.  It  is  universally  held 
that  these  statutes  do  not  at  all  limit  nor  affect  the  equi- 
table jurisdiction  by  suit;  they  merely  furnish  another 
special,  cumulative,  and  concurrent  remedy.  The  ordinary 
type  of  these  statutes  does  not  alter  the  settled  doctrines 
concerning  interpleader.  The  statutory  remedy  is  a  mere 
substitute  for  the  equitable  remedy  by  suit,  in  the  kinds 
of  actions  to  which  it  applies,  and  is  governed  by  the 
same  rules.*    Of  course,  the  statutes  may  change  the  equi- 

>  The  Bngliah  Btatate  of  1  ft  2  Wm.  iippL'  Rev.  Coda  1880,  aeo.  1578.     In 

IV.,  e.  58^  lee.  1,  allowed  this  proceed*  others  it  embraces  actions  on  contract, 

ing  in   actions  of   aaanmpsit,   debt,  and  actions  for  the  recovery  of  real  or 

trorer,  and  detinne.     For  the  amend*  of  personal  property:    DakoUi:  Rev. 

aent  made  by  the  oommon-law  pro-  Codes  1877*  p.  491,  sec.  91;  Minnewta: 

eedare  act  of    1860,   see  ani€^  note  Stats.  1878, jp.  725,  sec  131;  Aev  yoriL* 

QBder  S 1324.     The  American  statntes  Code  Civ.  Proc.  (new  code),  sec  820; 

mamly  diffsr  with    respect    to    the  North  CaraUna:  Battle's  Rev.  1873,  p. 

kiadsof  actions  in  which  the  proceed-  156,  sec  65;  South  Carolina:  Rev.  Stats, 

iag  is  allowed.     In  a  few  states  it  is  1873,  p.  597,  sec  145.     In  two  states 

eooined  to  actions  on   contract  for  it  is  aathorized  *'inany  action":   Vir» 

money: Alabama: Codel876,BecB, 2906,  gmia:Cod9  1873,  c  149,  p.  1019;  YText 

907;  or  to  actions  for  the  recovery  Vtrghda:  1  Kelly's  Rev.  Stats.  1879, 

ofpersonal  property:  ArhaimoM:  Code  c  7,  p.  238.     In    some  other  states 

1874^  sees.  4483,  4484;  Iowa:  2  Mo-  a  similar  proceeding  is  anthorized  by 

daia's  Stats.  1880,  sec  2572;  Ortgom:  atatnte  in  certain  special  cades:  CoLo* 

Gen.  Laws  1872,  p.  Ill,  sec.  39.     In  roiio.*  King's  Code  Civ.  Proc  1880,  p. 

aereral  states  the  proceeding  is  allowed  151,  sec  404. 

is  actions  on  contract,  and  in  those        'Oriental  Ban!c  v.  Nicholson,  3  Jnr., 

for  the  recovery  of  specific  perB<mal  N.  S.,  857;  Slaney  v.  Sidney,  14  Mees. 

property:  OiZi/oniaa.- Code  Civ.  Proc,  &  W.  800;  Tauton  v.  Groh,   4  Abb. 

see.  9S6  (for  recent  amendment,  see  App.     358;     Vosbnrch   v.    Hnnting- 

^kU,  note  nnder  §  1324);  Idaho:  Gen.  ton,    15  Abb.    Pr.   254;    Johnson  v. 

Lavs  1880-^1,  sec  201 ;  Kanmu:  Dass-  Mazey,  43  Ala.  521;  Nelson  v.  Goree's 

Wa  Oomp.  Laws  1881,  sees.    3564»  Adm'r,  34  Ala.  565;  Starling  v.  Brown, 

3565;  NebroMka:  Brown's  Comp.  Stats.  7  Bnsh,   164:  Board  of  Education  v. 

1881,  pp.  535, 536,  sec  48;  Ohh:  2  Rev.  Scoville,  1 3  Kan.  17;  Pfister  v.  Wad0» 

8tafcB.  1880;  sees.  5016^  5017;  MM^-  56  Cai  43. 
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table  doctrines;  may  enlarge  their  scope  of  operation;  and 
a  few  of  them  have  doubtless  produced  this  effect,  as  in 
the  clauses  introduced  by  amendment  into  the  statutes 
of  England  and  California^  already  noticed.^ 

^See  ofUe,  note  under  S  1324;  Tan-  the  American  Decisioni^  ppb  696-71S; 

ner  ▼.  European  Bank,  L.  R.  1  Ex.  the  reader  will  find  »  very  able^  ex* 

261}  rWells,  Fargo,  k  Co.  ▼.  Miner,  26  haurtiTe,  and  inatmotiTe  note  to  the 

Fed.  Itep.  533.]    As  to  actions  under  ease  of  Shaw  v.  Coster,  which  diseoaMe 

codee  of  procedure  adopting  the  re-  many  points  of  practice,  and  questions 

formed  procedure,  see  Cady  ▼.  Potter,  arising  under  the  statutes,  which  I 

56  BarK  463;  Washington  etc.  Ins.  have  not  touched  upon.  I  have  availed 

Co.  ▼•  lAwrence,  28  How.  Pr.  435;  St.  myself  of  the  assistance  furnished  by 

Louis  Idfe  Ins.  Co.  y.  Alliance  Mut.  L.  this  note  in  {Kreparing  the  f oregoiDg 

Ins.  Co.,  23  Minn.  7;  Board  of  Educa*  chapter,  especially  m  its  eodiMtatiTe 

tion  ▼.  Sooville,  13  ^n.  17;  Pfisterr.  collection  <»  cases* 
Wadsb  66  Gal.  48.    In  Tolume  35  of 


2049  ucxivxRa.  g  1330 


CHAPTER  SECOND, 

RECEIVBBS. 


I I330L  Definition,  general  natiire,  and  objeelft 

f  133L  The  appointment  discretionary. 

B  1332-1335.  Caeei  in  which  a  reoeiver  may  be  appointed, 

f  1332.  FinteUiiL 

f  1333.  Seeond  eUaiL 

11334.  Third  clan. 

f  133S.  Ponrth  cUm. 

1 1336).  Their  powers,  righti,  dvtie%  and  Uabilitlea. 

1 1330.  Oeaeral  Hatim  and  Objects.  —  I  purpose  in 
this  chapter  to  give  a  mere  sketch  of  the  general  doctrines 
concerning  this  peculiar  subject.^  A  receiver  is  a  person 
standing  indifferent  between  the  parties^  appointed  by  the 
court  as  a  qwui  officer  or  representative  of  the  coart,  to 
hold,  manage,  control,  and  deal  with  the  property  wbicb 
is  the  sabject-matter  of  or  involved  in  the  controversy, 
under  the  direction  of  the  court,  during  the  contin  nance 
of  the  litigation,  either  where  there  is  no  person  entitled 
competent  to  thus  bold  it,  —  as,  for  example,  in  the  case 
of  an  infant,  or  in  the  interval  before  an  executor  or 
administrator  of  a  deceased  owner  is  appointed;  or  where 
two  or  more  litigants  are  equally  entitled,  but  it  is  not 
just  and  proper  that  either  of  them  sbould  retain  it  under 
his  control, — as,  for  example,  in  some  suits  between  part- 
ners; or  where  a  person  is  legally  entitled,  bnt  there  is 
danger  of  bis  misapplying  or  misusing  it, — as,  for  exam- 

^The  enbjeet  of  reeeiTeta  has  oome  space  will  only  permit  a  meacer  state* 

ta  be  one  ol  great  importance,  owing  ment  of  its  most  general  doctrinea. 

Mpedally  to  its  rastly  increased  ap-  The  reader  mnst  be  referred,  for  prao- 

photion  of  lata  in  Uie  winding  np  of  tical   assistance   in    his   professional 

eorporatiaiifl  both  in  Bnsland  ana  in  work,  to  those  treatises  which  deal 

tlbi  eoontry.    The  remedy  is  so  pecn-  with  the  subject  in  an  ezhanstire  maa- 

fiar,  and  the  mles  rwilattng  it  m  all  ner,  of  which  Mr.  Kerr's  work  is  oer- 

iti  phases   and   ap^ications    are  so  tainly  one  of  the  beat, 
ipeeul,  that  my  limits  of  time  and 
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pie,  in  some  suits  against  an  executor  or  administrator, 
or,  under  some  particular  circumstances,  in  suits  for  the 
enforcement  of  a  mortgage;  or  he  is  appointed  in  like 
manner  and  under  like  circumstances  for  the  purpose  of 
carrying  into  effect  a  decree  of  the  court  concerning  the 
property,  —  as,  for  example,  a  decree  for  the  winding  up 
and  settlement  of  a  corporation,  or  the  decree  in  a  credi- 
tor's suit.* 

§1381.  The  Appointment  Discretionary.  —  The  ap- 
pointment of  a  receiver  is,  as  a  general  rule,  discretion- 
ary.* The  discretion  is  not  arbitrary  or  absolute;  it  is  a 
sound  and  judicial  discretion,  taking  into  account  all  the 
circumstances  of  the  case,  exercised  for  the  purpose  of 
promoting  the  ends  of  justice,  and  of  protecting  the 
rights  of  aU  the  parties  interested  in  the  controversy  and 
the  subject-matter,  and  based  upon  the  fact  that  there  is 
no  other  adequate  remedy  or  means  of  accomplishing  the 
desired  objects  of  the  judicial  proceeding.  One  of  the 
most  material  circumstances,  without  which  the  court 
would  hardly  make  the  appointment,  is  the  reasonable 
probability  that  the  plaintiff  asking  for  a  receiver  will 
ultimately  succeed  in  obtaining  the  general  relief  sought 
for  by  his  suit.' 

^Kerr  on  Receivers,  I,  2;  Owen  v.  Oifford,  30  Iowa,  148;  Brown  v.  Home 
Homan,  3  Macn.  &G.  378,  412;  Bain-  Say.  Bank,  5  Mo.  App.  1;  La  Soci^t^ 
brigge  y.  Baddeley,  3  Macn.  &G.  4)3,  Franfaise  y.  Diatriot  Court,  63  C^ 
419;  Sturch  y.  Yonng,  6  Beay.  557;  496;  Libby  y.  Rosekrans,  55  Barb. 
Ladd  y.  Harvey,  21  N.  H.  514;  Chee-  202;  Booth  y.  Clark.  17  How.  322,  331; 
ver  V.  Rutland  etc.  R.  R.,  39  Vt.  653;  Crane  v.  McCoy,  1  Bond,  422;  Whelp- 
Bank  of  Miss.  y.  Duncan,  52  Miss.  740;  ley  v.  Erie  R'y,  6  Blatchf.  271;  Wil- 
Battle  y.  Davia,  66  N.  C.  252;  Twitty  mer  v.  Athinto  eta  R'y,  2  Woods,  409. 
y.  Logan,  80  N.  C.  69;  Crowder  v.  'The  discretion  ia  not  so  absolute 
Moone,  52  Ala.  220  (not  until  the  bill  that  it  may  not  be  reviewed,  and  its 
ia  filed);  Delaware  etc.  R.  R.  v.  Erie  exercise,  if  improper,  reversed:  La 
R.  R,  21  N.  J.  Eq.  298;  Blondheim  y.  Soci^t^  Francaiae  v.  Diet.  Court,  53 
Moore,  11  Md.  365;  Haight  v.  Burr,  Cal.  495;  Milwaukie  etc  &  R.  ▼. 
19  Md.  130;  Voshell  v.  Hynson,  26  Soutter,  2  Wall.  521. 
Md.  83;  Beverley  v.  Brooke,  4  Qratt.  'Li  Owen  v.  Homan,  3  Macn.  it  Q. 
187,  208;  Hand  y.  Dexter,  41  Ga.  454;  378,  412,  affirmed  4  H.  L.  Caa.  997, 
Raid  V.  Reid,  38  Ga.  24;  Dougherty  the  court  said:  "It  ia  unnecessary  to 
y.  McDougald,  10  Ga.  121 ;  Mapea  y»  do  more  than  to  atate  tiiiat  the  grant- 
Scott,  4  HI.  App.  268;  Richanla  y.  ing  a  receiver  ia  a  matter  of  discretion 
Barrett,  5  HI.  App.  510;  Baker  y.  to  be  governed  by  a  view  of  tiie  whole 
Backus's  Adm'r,  32  III.  79;  Maya  y.  circumstances  of  the  case;  one  moat 
Wherry,  3  Tenn.  Cb.  34;  Cansetty  ▼•  material  of  which  circumstaocea  ia  th« 
Cappa,  3  Tenn.  Ch.  524;    French  v.  probability  of  the  plaintiff  being  ulti- 
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S  1332.  Oases  in  Which  a  BeceiTer  may  be  Appointed. 
— As  stated  in  a  previoas  paragraph,  the  cases  in  which 
a  receiver  may  be  appointed,  subject  to  the  general  rules 
legnlating  the  exercise  of  the  judicial  discretion,  may  be 
reduced  to  four  general  classes.  The  first  class  contains 
those  cases  where  there  is  no  person  entitled  to  the  prop- 
erty who  is  at  the  same  time  competent  to  hold  and  man- 
^e  it  during  the  judicial  proceeding.  In  instances  of 
this  class  a  receiver  is  appointed  more  readily  and  with- 
out proof  of  imminent  danger,  perhaps,  than  in  any  other. 
It  includes, — 1.  Infants'  estates.^  A  court  of  equity  exer- 
cises control  over  the  property  of  its  infant  ward,  where 
there  is  no  trustee,  by  means  of  a  receiver,  even  though 
there  is  a  guardian.  2.  Lunatics'  estates.  The  control 
of  the  court  over  the  property  of  a  lunatic  is  ordinarily 
exercised  by  means  of  a  committee;  but  instead  of  a  com- 
mittee, and  especially  where  no  person  will  act  as  a  com- 

fltttdy  antiiled  to* decree."  In  Bain-  with  some  reservations;  they  are  eer- 

IvigSe  ▼.  Baddeley,  3  Maim,  k  G.  413»  tainly  too  strong  to  be  of  universal 

419,  tiie  coart»  speaking  of  the  general  application,    especially    the    fourth, 

groonds  for  the  appointment  df  a  re-  There  are  classes  of  cases  in  which  a 

eorer,  sud:  **  There  are,  I  apprehend,  receiver  is  appointed  almost  as  a  mat- 

tvo  groandsy  and  two  only:  1.  That  ter  of  conrse,  althongh  no  fraud  nor 

tilers  is  a  reasonable  probability  of  sue-  imndneni  danger  is  proved.   See,  on  the 

aeai  on  the  part  of  the  plaintiff;  and  2.  seneral  matter  of  discretion.  Earl  Tal- 

Ibst  the  property,  the  subject  of  the  bot  t.  Hope  ScoU,  4  Kay  k  J.  96; 

■D^  is  in  danger.**    In  Blondheim  t.  Whitworth  r.  Whyddon,  2  ICacn.  & 

lloora,ll  Md.  365,  the  following  rules  O.  52,  55;  Evans  t.  Coventry,  5  De 

omtrolling  the  exercise  of  the  discre-  Gex,  M.  k  G.  911,  916,  917;  Skip  v. 

tioQ  werelaid  down,  which  h^ve  been  Harwood,  3  Atk.  564;  Battle  t.  Davis, 

ireqnently  quoted  as  a  eorrect  gener-  66  N.  C.  252;  Hand  v.  Desrter,  41  Ga. 

aliation:  "1.  That  the  power  of  ap-  454;   Crawford  v.   Rosa,   39  Ga.  44; 

pointmsat  is  %  delicate  one,  and  is  to  be  Crane  ▼.  McCoy,  1  Bond,  422;  Nichols 

txercised  with  great  circumspection;  t.  Perry  Pat  Arm  Co.,  11  N.  J.  Eq. 

2.  That  it  must  appear  the  claimant  126;  Ladd  v.  Harvey,  21  N.  H.  514; 

bu  a  tiUe  to  the  property,  and  the  Orphan  Asylum  v.  McCartee,  Hopk. 

eoort  omst  be  satt^ed  by  affidavit  Ch.  429;  Maynard  t.  Railey,  2  Nov. 

that  a  receiver  is  necessary  to  preserve  313;  Bank  of    Miss.   v.   Duncan,  52 

the  property;  Z.  That  there  is  no  case  Miss.  740. 

ia  vhich  the  court  appoints  a  receiver        ^  Gardner  v.  Blaoe,   1   Hare,  381; 

■ersiy  because  the  measure  can  do  no  Butler  v.  Freeman,  Amb.  301,  303; 

Ittna;  4  That  fraud  or  imminent  dan*  Duke  of  Beaufort  t.  Berty,  1  P.  Wms. 

gv»  if  the    intermediate   possession  703.     The  main  reason  for  appointing 

■boald  not  be  taken  by  the  court,  muet  a  receiver,  in  the  absence  of  a  trustee, 

be  desriy  proved;  and  5.  That  unless  was  that  the  guardian  at  common  law 

the  neeesnty  be  of  the  most  stringent  had  not  full  power  of   control  and 

dtacicter,  the  coart  will  not  appoint  a  management    The  necessity  of  a  re* 

neeiver  until  the  defendant  is  first  ceiver  in  such  cases  may  have  been 

beard  in  response  to  the  application.**  obviated  in  many  states  by  statutes 

Xhese  rules,  however,  must  be  taken  enlarging  the  powers  of  guardians. 
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mittee,  the  court  may  appoint  a  receiver.*  8.  Estates  of 
decedents.  During  the  litigation  concerning  the  admis- 
sion of  a  will  to  probate,  and  during  the  interval  before 
an  executor  or  administrator  is  appointed,  a  court  of 
equity  has  power  to  appoint  a  receiver  of  the  personal 
property  and  of  the  rents  and  profits  of  the  real  estate, 
where  there  is  any  danger  of  their  loss,  misuse,  or  mis- 
application. The  necessity  of.  such  a  receiver  has  been 
greatly  lessened  by  modern  statutes  authorizing  the  pro- 
bate court  to  appoint  an  administrator  ad  litem,  and  en- 
larging his  powers.* 

§  1333.  The  Same.  Second  Class.— The  second  class 
of  cases  is  based  upon  the  fact  that  all  of  the  parties  are 
equally  entitled  to  the  possession  of  the  property  which 
is  the  subject-matter  of  the  controversy,  but  it  is  not  just 
and  proper,  from  the  nature  of  the  dispute  and  of  their 
relations  with  each  other,  that  either  one  of  them  should 
be  allowed  to  retain  possession  and  control  during  the 
litigation.  While  the  foundation  of  the  remedy  is,  of 
course,  the  danger,  yet  it  is  not  always  essential  that  there 
should  be  any  element  of  actual  fraud  or  breach  of  trust. 
The  most  important  instances  which  do  or  may  belong  to 

'  See  ante,  §  1312,  cases  as  to  ap-  still  appoint  a  receiver:    Whitworth 

pointment  of  committees.     A  receiver  v.  Whyddon,  2  Macn.  &  G.  52,   55; 

will  not  be  appointed  after  the  death  King  v.  King,  6  Ves.  172;  Richanla  v. 

of  a  lunatic,  during  a  controversy  be-  Chave,  12  Yes.  462;  Edmunds  ▼.  Bird» 

tween  persons  claiming  to  be  his  heirs:  1  Ves.  &  B.  542;  Atkinson  ▼.  Hen- 

In  re  Ferrior,  L.  R.  3  Ch.  175,  719.  shaw,  2  Ves.  k  B.  85;  Ball  ▼.  Oliver, 

Where  a  suit  was  brought  b^  the  com-  2  Ves.  &  B.  96;  Rutherford  ▼.  Dong- 

mittee  of  a  lunatic  to  set  aside  a  con-  las,  1  Sim.  &  St.  Ill,  note;  Watkins 

veyance  of  land  alleged  to  have  been  y.  Brent,  1  Mylne  &  O.  97, 1C2;  Devey 

obtained  by  defendant  from  the  luna-  v.  Thornton,  9  Hare,  222,  229;  Ander- 

tic  by  fraud,  undue  influence,  and  de-  son  v.  Guichard,  9  Hare,  275;  Rcndall 

fendant  was  in  possession  receiving  v.  RendalL  1  Hare,  152;  Jones  v.  Good- 

the  rents  and  prohts,  and  was  alleged  rich,  10  Am.  327;  Reed  v.  Harris,  7 

to  be  insolvent,  the  appointment  of  a  Sim.  639;  Wood  v.  Hitchings,  2  Beav. 

receiver  of  the  property  during  the  289;  Veret  v.  Duprez,  L.  R  6  Eq.  329 

litigation  was  held  proper:  Mitchell  v.  Hitchen  v.  Birks,  L.  R.  10  Eg.  471 

Barnes,  22  Hun,  194.  Parkin  v.  Seddons,  L.  R.  16  Eq.  34 

'  While  this  jurisdiction  is  well  set-  Tewart  v.  Lawson,  L.  R.  18  Eq.  490 

tied,  the  recent  English  decisions  hold  Flagler  ▼.  Blunt,  32  N.  J.  Eq.  518. 

that  it  will  not  be  exercised  if  the  Osborn    ▼.    United    States    Bank,    9 

probate  court  has  already  appointed  Wheat.  738;  Schlecht's  Appeal,  60  Pa. 

an  administrator  cui  litem;  but  if  no  St.  172;  Rachel  Colvin's  Oase^  S  McL 

such  temporary  administrator  has  been  Ch.  278. 
appointed,   the  court  of  equity  will 
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this  class  are:  1.  Suits  between  partners.^  In  suits  for  a 
dissolution  or  winding  up  of  a  partnership,  and  even  in 
some  very  special  cases  without  a  dissolution,  the  court 
may  appoint  a  receiver  of  the  firm  assets,  when  there  is 
any  misconduct  on  the  part  of  the  defendants,  and  even, 
perhaps,  where  the  partners  themselves  are  wholly  unable 
to  agree  as  to  the  management  of  the  property  and  the 
settlement  of  the  partnership  affairs.  The  jurisdiction  is, 
however,  always  exercised  with  great  carefulness  and  cau- 
tion. 2.  In  suits  for  partition  between  co-owners.*  In  - 
suits  between  co-owners  of  mines  and  collieries  the  English 
courts  grant  a  receiver  upon  the  same  grounds  and  under 

1  If  7  limitB  do  not  permit  a  diaeiu-  son,  21  Md.  SO;  Walker  ▼.  Hoom,  4 

BOB  of  the  piurticaUr  circaiiiBt&noes  Md.  Ch.  39;  Drury  v.  Roberts,  2  Md. 

vedcrwliichareoeiTerwiUorwUlnot  Ch.    157;  WiUianuoa   ▼•   Wilaoa,   1 

be  appcHiited;  the  cases  cited  fomuh  Bland,    418;    Speishts    ▼,    Peten,    9 

may  fllastrations.     In  general,  a  dia-  Gill,  472;  Roys  ▼.  Vilas,  18  Wis.  109; 

Bofaition  most  have  occnrred,  ormnst  Allen  v.  Hill,  16  Cal.    113;  Todd  ▼• 

be  adced;  although  in  extreme  cases  Rich,  2  Tenn.  Ch.  107;  [Heflebower  v. 

flf  flnseondnet  and  danger  therefrom.  Back,  64  Md.    15;  Simon  v.  Schloss, 

aa  ad  mierim  receiver    may  be    ap-  48  Mich.   233;  Perrin  v.  Lepper,  56 

pouted  without  a  dissolution.     A  dis-  Mich.  351.] 

sgnemsnt  amon^^  the  partners  them*  ^   '  Mines  and  ooUieriea.    The  woric- 

mm  is   essential:  Hidl  ▼•   Hall,   3  ing  of  a  mine  or  coUiery  by  oo-own- 

MsoL  k  O.  79;  Pairbnm  ▼•  Pearson,  ers  is  necessarily  a  bosiness  snalogons 

2  Haeo.  k  O.  144;  Clegg  ▼.  Fishwick,  to  a  partnership:    Adams's    Eqnity, 

1  ICacn.  ft  G.  294  (after  death  of  a  247,  354;  Roberts  ▼.  Eberhardt,  Kay, 

pvtaer);  Roberts  v.  Eberhardt,  Kay,  148;  Crawshay  ▼.  Manle,   1  Swanst. 

148;Sbeppardy.Oxenford,  1  Kay&J.  405,   518,  523;    Jefferys  y.   Smith,! 

491;  Evans  t.  Coventry,  5  De  Gex,  Jacob  k   W.  298;  Fereday  ▼.  Wight- 

IC.  ft  G.  911;  Bntchart  ▼.  Dresser,  4  wick,  1  Rass.  ft  M.  45;  Bentley  t. 

BbGez,  M.  ft  G.  542;  Smith  v.  Jeyes,  Bates,  4    Yoange  ft  a  182;  Vice  ▼. 

4  Beav.  503;  Blakeney  ▼.  Dnfaar,  15  Thomas,  4  Yonnge  ft  C.  538.     Parti* 

Besv.  40;  Hale  ▼.  Hale,  4  Bear.  369;  tion    between    ordinary    co-owners: 

Waters  ▼.  Taylor,  15  Vea.  10;  Good-  Tyson  v.   Fairdongh,  2  Sim.   ft  St. 

flUB  V.  Whitoomb,  1  Jacob  ft  W.  589;  142;  Evelyn  v.  Evelyn,  2  Dick.  800; 

Const  V.  Harris,  Turn,  ft  R.  496;  Bard  Street  v.  Anderton,  4  Brown  Ch.  414; 

▼.  Bingham,  54  Ala.  463;  Anderson  t.  Milbank  v.  Revett,  2  Mer.  405;  Porter 

Powell,  44  Iowa,  20;  Law  v.  Ford,  2  ▼.  Lopes,  L.  R.  7  Ch.  Div.  358  (Sir 

Paige,  810;  Marten  ▼.  Van  Schaiek,  George  Jessel  spoke  of  the  jnrisdiction 

4  Vtigt,  479;  Garretson  v.  Weaver,  8  as  enlarged  by  statute);    Darcin    v. 

Edw.Ch.  385;  Smith  ▼.  Lowe,  1  Edw.  Wells,  61   How.  Pr.   259;  Cassetty  ▼. 

Ol  33;  Gregory  v.  Gret^ory,  1  Sweeny,  Capps,  3  Tenn.  Ch.   524;  Williams  t. 

613;   Sieghortner  t.  Weissenbom,  20  Jenkins,  11  Ga.  595;  Brenan  v.  Pres- 

N.  J.  Eq.  172;  Randall  ▼.  Morrell,  17  ton,  2  De  Qex,  M.  ft  G.  813  (a  receiver 

H.  J.  Ea.  343,  346;  Ronton  ▼.  Chap-  appointed  in  a  suit  concerning  title  to 

lain,  9  N.  J.  Eq.  62;  Birdsall  ▼.  Colie,  machinery  between  part  owners  of  a 

10  N.  J.  Eq.  63;  Cox  ▼.  Peters,  13  ship);  [Pierce  v.  Pierce,  55  Mich.  629; 

K.  J.  Eq.  39;  Wolbert  ▼.   Harris,  7  Banghman  v.  Reed,  75  CaL  319;  7  Am. 

N.  J.  Eq.  605;  Sloan  v.  Moore,  37  Pa.  St  Rep.  170  (to  take  charge  of  grow- 

8t  217;  Holden's  Adm'rs  ▼.  McMakin,  ing  crop).] 
1  Pars.  Cas.  270;  Whitman  ▼.  Robin- 
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the  same  circumstances  as  in  those  between  partners;  but 
in  all  ordinary  cases  of  partition  between  legal  co-owners 
of  landy  a  receiver  is  not  generally  appointed  unless  some 
of  the  parties  are  in  sole  possession ,  to  the  exclusion  of 
the  others.  3.  In  suits  between  conflicting  claimants 
of  land,  especially  between  parties  claiming  under  legal 
titles,  a  receiver  will  not  ordinarily  be  appointed.  The 
remedy,  however,  may  be  granted  under  special  circum- 
stances, in  cases  of  gross  fraud,  or  great  danger,  or  where 
possession  is  maintained  by  violence,  and  the  like.  In 
such  cases  the  court  acts  with  great  caution,  only  where 
the  plaintiff's  rights  are  reasonably  certain,  and  the  dan- 
ger is  apparent.* 

§1334.  The  Same.  Third  Class.  — The  third  class 
embraces  those  cases  in  which  the  person  holding  title  to 
the  property  is  in  a  position  of  trust  or  of  quasi  trust,  and 
is  violating  his  fiduciary  duties  by  misusing,  misapply- 
ing, or  wasting  the  property,  and  is  thereby  endangering 
the  rights  of  other  persons  beneficially  interested.  In 
many,  but  not  in  all,  the  instances  falling  within  this 
class,  the  plaintiff  has,  and  is  seeking  to  enforce,  some 
equitable  estate  or  interest;  but  whatever  be  the  nature  of 
his  right,  the  ground  of  the  remedy  is  always  the  miscon- 
duct of  the  party  holding  the  title,  and  the  consequent 
danger  of  loss.  Among  the  more  important  instances  of 
this  class  in  which  a  receiver  may  be  appointed  are  the 
following:  1.  Suits  against  trustees  who  have  been  guilty 
of  a  breach  of  trust;*  2.   Suits  under  like  circumstances 

>  Hnffaenin  v.  Baseley,  13  Ves.  105;  Jones    y.    Dougherty,    10    Gk.    273; 

StilwelT    V.     Wilkins,     Jacob,     280;  Guernsey  v.  Powers,  9  Hun,  7S. 
Clark  v.   Dew,  1    Russ.   &  M.    10:{;        *  Courts    will   not    interfere    with 

Jones  V.  Goodrich,  10  Sim.  327;  Tol-  trustees'  possession  by  a  receiver  un- 

dervy  ▼.  Colt,    1  Younge  &  C.  621;  less  there  is  real  danger  from  their 

Earl  Talbot  v.  Hope  Scott,  4  Kay  &  J.  misconduct:  Evans  v.  Coventry,  5  De 

96;  Hlawacek  v.   Bohman,   51   Wis.  Gex,  M.  &  G.  911,  916;  Middleton  v. 

92;  Davis  v.  Reaves,  2  Lea,  649;  John-  Dodswell,  13  Ves.  266,  268;  BroweU 

son  V.  Tucker,  2  Tenn.  Ch.  398;  Mays  v.  Reed,  1  Hare,  434;  Bainbrigg*  v. 

V.  Wherry,  3  Tenn.  Ch.  34;  M apes  v.  Blair,  3  Beav.  421;  Skinners' Ca  v. 

Scott,  4   ni.    App.   268;    Rollins  v.  Irish  Soc.,  1  Mylne&C.  162;  Richards 

Henry,  77  N.  C.  467;  Battle  v.  Davis,  v.  Barrett,  5  Til.  App.  610;  Bowling 

66  N.  C.  252;  Twitty  v.  Logan,   80  v.   Scales,  2  Tenn.   Ch.  63;  Voee  v. 

N.  C.  69;  Chappell  v.  Boyd,  56  Ga.  Reed,  1  Woods,  647;  [Cohen  ▼.  Morris. 

678;  WUUams  v.  Jenkins,  11  Ga.  595;  70  Ga.  313.] 
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against  executors  or  administrators;^  3.  Suits  to  enforce 
a  mortgage  when  the  security  is  inadequate,  the  mort- 
gagor  is  insolvent,  or  is  committing  acta  of  waste,  and 
the  like,  depreciating  the  value  of  the  property;*  4.  Suits, 
under  like  circumstances,  to  enforce  equitable  liens,  in- 
cluding those  by  judgment  creditors  in  the  nature  of  an 
equitable  execution;'  5.  Suits,  under  like  circumstances, 
and  for  a  like  reason,  by  a  vendor  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  of  land  against  a 
vendee  who  is  in  possession;*  6.   In  suits  by  creditors. 


1  In  adminutrfttioii  niits  a  reoeiTer  inadequate  by  the   ooadnot   of   the 

vOl  not  be  appointed  nnleat  the  exec-  mortgagor:  Price  ▼.  Dowdy,  34  Ark. 

■tor  or  administrator  has  been  guQty  285;  naaa  ▼.  Chicago  Baild.  Soc,  89 

of  miscoadnet,  waste,  misuse  of  assets.  111.  498;  Des  Moines  Gas.  Co.  ▼.  West, 

end  the  like,  and  there  is  real  danger  44  Iowa,  23;  Worrill  ▼.  Coker,  56  Oa. 

of  loss:  Ibid.;  Anonymous,  12  Ves.  4;  666;  Phillips  ▼.  Eiland,  52  Miss.  721; 

In  re  Hopkins,  L.  R.  19  Ch.  Div.  61;  Brasted  ▼.  Sntton,  30  K.  J.  Eq.  462; 

NothardT.  Proctor,  L.  R.  1  Ch.  Dir.  Mahon  ▼.  Crothers,  28  N.  J.  Eq.  567; 

4;  Bsadle  ▼.  Carter,  62  Ala.  95;  Briar-  Johnson  ▼.  Tucker,  2  Tenn.  Ch.  398; 

field  Iron  Works  Co.  t.  Foster,  64  Williams  ▼.  Noland,  2  Tenn.  Ch.   151 

Ala.  622;  Dn  Val  ▼.  Marshall,  30  Ark.  (of  personal  property);  Moran  ▼.  John- 

230;  Powell  r.   Qninn,   49  Ga.   523;  ston,  26  Gratt.  108;  Phoenix  Mnt.  L. 

Hoge  T.  Hollister,  8  Bazt  533;  Haines  Ins.  Ca  ▼.  Grant,  3  McAr.  220;  Pnllan 

V.  Gkrpeater,  1  Woods,  262;  Beverley  t.  Cincinnati  etc.  R.  R.,  4  Biss.  35; 

▼.  Brooke,    4    Gratt.    187;    LeddeVs  [Wycko£F  ▼.  Scofield,  98  N.  T.  475; 

Ez'rT.  Starr,  19  N.  J.  Eq.  163;  [Hill  Storm  ▼.   Ermantrout,   89  Ind.  214; 

T.  Amdd,  79  6a.  367.]  Lowell  ▼.  Doe,  44  Minn.  144;  Hollen- 

*  In  England  an  equitable  mortgagee  beck  ▼.  Donnell,   94  N.  Y.  342;]  for 

akae  is  entitled  to  a  receiyer,  because  cases  of  receivers  over  corporations  in 

a  legal  mortgagee  can  at  any  time  suits  for  the  enforcement  of  a  deed  of 

gun  possession,  and  thaa  secure  the  trust  in  the  nature  of  a  mortgage,  see 

rents andprofits:  Bemey  ▼.  Sewell,  1  Allen  ▼.  Dallas  etc.  R.  R.,  3  Woods, 

Jacob  k  W.  647;  Brooks  ▼.  Greathed,  316;  Warner  ▼.  Rising  eta  Iron  Co., 

1  Jacob  4tW.  176;  Reidv.Middleton,  3  Woods,   514;  Wilmer  T.   AtUntio 

Tom.  k  R.  455;  Truman  ▼.  Redgrave,  etc.  R'y,  2  Woods,  409. 
L  R.  18  Ch.  Div.  547;  Peek  v.  Trins-        *  Lien  by  deposit  of  title  deeds:  See 

maran  Iron  Co.,  L.  K  2  Ch.  Div.  ]  15;  Adama*s  Equity,  125.    Suit  by  a  holder 

Peaie  v.  Fletcher,  L.  R.   1  Ch.  Div.  of  debentures  secured  by  lien  on  assets 

273;  Lord  Crewe  v.  Edleston,  1  De  of  the  corporation:  Hopkins  v.  Wor- 

G«z  k  J.  93  (mortgage  of  tolls).     A  cester  etc.  Canal  Prop'rs,  L.  R.  6  Eq. 

leeeiver  may   also   be   appointed  in  437.     Creditors'  suits:  Ga^e  v.  Smith, 

nits  to  determine  the  priorities  among  79  HL  219;  Kuhl  v.  Martm,  26  N.  J. 

Mvcral  equitable  mortgages  or  liens:  Eq.  60;  Osbom  v.  Heyer,  2  Paise,  342; 

Davis  T.   Duke    of    Marlborough,   2  Anglo-Italian  Bank  v.  Davies,  L.  R.  9 

Swanst.  108;  Angel  t.  Smith,  9  Ves.  Ch.  Div.  275,  and  cases  cited;  [Davis 

335;  Pritchard  v.  Fleetwood,  1  Mer.  v.  Chapman,  83  Va.  67;  5  Am.  St  Rep. 

54;  Smith  T.  Earl  of    Effingham,  2  251;  Weis  v.   Goetter,  72  Ala.  259; 

Beav.     232;     Brooks    v.    Greathed,  Micou  ▼.  Moses,  72  Ala.  439;  Thomp- 

wpra;  Cortieyeu   ▼.    Hathaway,    11  son  v.  Tower  Mfg.  Co.,  87  Ala.  733; 

K.  J.  Eq.    39;    64  Am.    Dea    478.  Dollins  v.  Lindsey,  89Ala.  217;Towne 

In  this  country  no  distinction  is  made  v.  Campbell,  35  Minn.  231 ;  Habenicht 

bstweenleffal  and  equitable  mortgages,  v.   Lisaak,   78  CaL  351;  12  Am.  St. 

The  ground  of  appointing  a  receiver  is  Rep.  63.] 

the  smallness  of  the  security,  and  the        *  A  receiver  pending  the  suit  is  ap- 

duger  lest  it  should  be  rendered  more  pointed   only    when   the   land   is  a 
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although  not  strictly  creditors'  actions  by  judgment  cred« 
itors,  brought  to  enforce  their  demands  from  the  debtors' 
property,  under  some  very  special  circumstances  involv- 
ing great  danger  of  loss,  such  as  the  debtors'  non-resi- 
dence, insolvency,  and  the  like;*  7.  Suits  for  the  rescission 
of  a  contract  for  the  sale  of  land  under  special  circam- 
stances;'  8.  Suits  to  enforce  payment  of  the  arrears  of 
annuities;'  9.  Suits  for  the  protection  of  remaindermen 
against  the  life  tenant  or  other  holder  of  the  particalar 
estate;^  10.  Suits,  under  many  circumstances,  against 
corporations;*  11.   Suits  and  proceedings  in  bankruptcy.* 

doubtful  or  inadequate  secoritj^,  and  t.  Dallas  etc.  R.  R.,   8  Woods,   816; 

the  vendee  is  insolvent,  or  committing  Warner  ▼.   Rising  etc.   Iron    Co.,   S 

waste,  etc. :  Hall  ▼.  Jenkinson,  2  Ves.  Woods,  514;  Wilmer  ▼.  Atlanfat  eto. 

k  B.  125;  Boehm  v.  Wood,  2  Jacob  ft  R'y,  2  Woods,  409;  North  Oar.   ete. 

W.   236;    Shakel  ▼.   Duke  of  Marl-  R.  R.  ▼.  Drew,  3  Woods,  691;  Uniim 

borough,    4  Madd.    463;    Taylor   v.  Tr.  Co.  ▼.  St.  Louis  etc.  R.  R.,  4  DilL 

Eokersley,  L.  R.  2  Ch.  Div.  302  (con-  114;  Kennedy  ▼.  St  Paul  etc  R.  R., 

tract  concerning  chattels);  Phillips  ▼•  2  Dill.  448;  Whelpley  ▼.  Erie  RV»  6 

Eiland,    52    Miss.    721;    Hughes   T.  Blatchf.  271;  Bank  of  Bethel  v.  Pali- 

Hatchett,  55  Ala.  631;  Tufts  v.  Little,  quioaue  Bank,  14  Wall.  383;  National 

56  Ga.  139;  Gunby  v.  Thompson,  66  Tr.  Uo.  v.  Miller,  33  N.  J.  Eq.    155; 

G«.    316.    Li   a   suit   to   enforce   a  Freeholders   of   Middlesex  y.    State 

grantor's  or  Tender's  lien,  a  receiver  Bank,  28  N.  J.  Eq.  166;  McCulloogh 

will  not  generally  be  appointed  before  v.  Merch.  Loan  etc.  Co.,  29  N.  J.  ]^. 

a  decree,  but  may  be  after  the  decree:  217;  In  re  Long  Branch  eta  R.  IL»  24 

Latimer  ▼.  Aylesbury  etc.  R'y,  L.  R.  N.  J.  Eq.  398;  Delaware  etc.  R.  BL  t. 

9  Ch.    DiT.  385;    Munns  v.   Isle  of  Erie  R.  R.,  21  N.  J.  Eq.  298;  La  So- 

Wight  R'y,  L.  R.  5  Ch.  414;  Pell  t.  ci^ti  Pran9ai8e  v.  District  Conrt^  53 

Northampton  etc.  R'y,  L.  R.  2  Ch.  Cal.   495;  Kelly  v.  Alabama  etc.    R 

100.  R.,  58  Ala.   489;  Wilson  y.  Barney, 

'  The  case  must  undoubtedly  be  Yery  5  Hun,  257 ;  Redmond  v.  Enfield  Mfg. 

specifld,  to  warrant  the  appointment  of  Co.,  13  Abb.  Pr.,  N.  S.,  ^2;  Rochea- 

a'receiver  in  a  suit  by  a  simple  cred-  terv.  Bronson,  41  How.  Pr.  78;  &own 

itor:  Johnson  v.  Farnum,  56  Ga.  144;  y.  Home  Sav.  Bank,  6  Mo.  App.   1; 

Ballin  v.  Ferst,  55  Ga.  546;  Gregory  Vermont  etc.  R.  R.  y.  Vt  etc.  R.  IL, 

V.  Gregory,  1  Jones  &  S.  1.  50  Vt.  500;   Port  Huron  etc  R'y  ▼. 

>  Gibbs  Y.  David,  L.  R.  20  Eq.  378.  Judge  of  St  Clair  Circuit,  31   Mich. 

'  Jn  England  only  when  the  pay-  456;  French  y.  Gififord,  30  Iowa,  148; 

ment   cannot    be    enforced    by    dis-  Hand  y.  Dexter,  41  Ga.  454;  People  y. 

tress:    Sollory    y.    Leaver,  L.  R.   9  Security  Ins.  Co.,   78  N.  Y.  114;  84 

Eq.  22;  Buxton  y.  Monkhouse,  Coop.  Am.  Rep.  522;  79  N.  Y.  267;  [HaYe- 

41 ;  Probasco  y.  Probasco,  30  N.  J.  Eq.  meyer  y.  Superior  Court,  84  Cal.  327; 

108.  8  Am.   St.  Kep.    192;  Lawrenoe  Iroa 

*  In  re  Fowler,  L.  R.  16  Ch.  Div.  Works  Co.  v.  Rockbridge  Co.,  47  Fed. 
723.  Rep.  755;  Belmont  Kail  Ca  y.  Gal. 

*  The  following  cases  will  illustrate  Iron  and  Steel  Co.,  46  Fed.  Rep.  8.] 
many  of  the  circumstances  under  *  Salt  y.  Cooper,  L.  R  16  Ch.  DiY. 
which  a  receiver  may  be  appointed  544;  Ex  parte  Browne,  L.  R.  16  Oh. 
over  corporations  or  corporate  prop-  Div.  497;  In  re  Manchester  etc  R'y,  L. 
erty:  Featherstone  v.  Cooke,  L.  R.  16  R.  14  Ch.  Div.  646;  Ex  parte  Rylanda, 
Eq.  298;  Hopkins  v.  Worce«iter  etc.  L.  R.  6  Ch.  Div.  67;  Taylor  v.  Eok* 
Canal  Prop'rs,  L.  R.  6Eq.  437;  Allen  ersley,  L.  R.  5  Ch.  Div.  740;  Boyle  y. 
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S  1335.  The  Same.  Fourth  Class. — This  class  con- 
tains those  cases  in  which  a  receiver  is  appointed  after 
judgment  for  the  purpose  of  carrying  the  decree  into 
effect.  In  some  instances  the  receiver  appointed  on  mo- 
tion pending  the  action  is  continued  in  his  o£Bce  after 
the  decree;  in  others,  he  is  appointed  after  the  decree, 
when  no  appointment  would  he  made  before  the  final 
hearing.  In  all  instances  the  object  of  a  receiver  is  to 
carry  into  effect  a  special  decree,  which  could  not  other- 
wise be  efficiently  executed  by  ordinary  process.  Among 
the  most  important  cases  in  which  a  receiver  may  thus 
be  appointed  are  creditors'  suits  apd  suits  to  enforce  other 
equitable  liens,  suits  to  enforce  the  contracts  of  married 
women  against  their  separate  estates,  and  suits  or  pro- 
ceedings generally  statutory  for  the.  winding  up  of  corpo- 
rations.^ In  the  states  adopting  the  reformed  procedure, 
the  codes  of  procedure  generally  contain  provisions  reg- 
ulating the  appointment  of  receivers.* 

§  1336.  Powers,  Rights,  Duties,  and  Liabilities. — The 
appointment  of  a  receiver  during  the  pendency  of  a  suit 
does  not  determine  any  rights  or  title  of  the  litigant  par- 
ties; it  is  made  for  the  benefit  of  all.  His  possession, 
though  impartial  while  the  controversy  is  undecided,  is 

BettvB  etc.  Co.,  L.  R.  2  Ch.  DIt.  728;  192;  Indkma:  2  Davit's  Rev.  1876»  p. 

In  re  H.'e  Estota,  L.  R.  1  Ch.  IHt.  114,  tec   199;  Iowa:  2  MiUer'g  Rev. 

276;  Maniu  t.  Isle  of  Wight  R'y,  L.  Code  ISSO,  see.  2903;  KanmM:  Dms- 

B.  5  Ch.  414;  Riches  ▼.  Owen,  L.  R.  ler's  Compw  Laws  18S1,  p.  6.H  mo. 

3  Gh.  820;  In  ra  Johnson.  L.  R.  1  Ch.  254;  Keniwhy:   Bnllitt's  Code    1876, 

925.  sees.   298,    299;    Minnesota:    Young's 

■Creditors' suits:  See jn»<,  section  on  Stats.  1878,  p.  739,  see.  207;  Minsonn: 

craditois' suits:  Anglo-Italian  Bank  v.  1  Rct.  Stats.  1879,  sees.  3116,  3060; 

Tkfk^  L  R.  9  Ch.  Div.  275.    On  con-  Nebraska:  Brown's  Comp.  Stats.  1881, 

tnets  of  married  women,   see  anUf  p.  565,  sec.  266;  Nevada:  Comp.  Laws 

Kction  on  married  women's  contracts:  1873,   p.   323,  sec.  1207;  New  York: 

Bryant  t.  BoU,  L.   R.   10  Ch.  Div.  Code  Civ.  Proc,  sec  713;  North  Cairo* 

U3.  Una:  1  Battle's  Rot.  1873,  p.  190,  sec. 

'  These  proTisions  are  snbstontially  215;  Oluo:  2  Rot.  Stats.  18S0,  p.  1359, 

alike  in  most  of  the  codes;  that  of  sec.  5587;  Oregon:  Qen.  Laws  187?,  p. 

Gahfonua  maj  be  ti^en  as  the  type:  312,  sec.   1029;  SoHtK  Carolina:  Ker. 

CaSfomia:  Code  CiT.  Proc.,  sec.  564;  Stats.  1873,  p.  628,  aee.  2G7;   Wi^con^ 

Arkaamu:  Gantt's  Dig.  of  Stats.  1874,  $m:  ReT.  Stats.  1878,  p.  749,  c.  126, 

MCL   4809,    4S10;    Colorado:    King's  sec.   2787.     See   also  Oeorgia:    Code 

CodeOr.  Proe.  1880,  sec  138;  Dakota:  1882,  p.  778.  sec  3098  (3043);  p.  778, 

Band's  Code  CiT.  Proc.  1877,  sec  219;  sec  3149  (3092);   Texas:  ReT.  Stats. 

fhrida:  Code  Civ.   Proc.   187(^   see.  1879,  p.  222,  art.  146L 
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regarded  as  on  behalf  of  the  one  who  is  ultimately  found 
to  be  entitled  to  the  property •^'    He  is  in  reality  an  officer 

'  While  my  limits  do  not  permit  BXkj  Boardman,  49  Iowa,  410;  Bank  of  Mon- 
diacasaion  in  detail  of  tlie  receiyer  a  treal  y.  Chicago  eto.  B.  R.,  48  Iowa, 
powert,  righta,  and  liabilitiea,  the  fol-  618;  Mcllrath  v.  Snnre,  22  Minn.  891; 
lowing  casea,  which  are  generally  clas*  Barron  v.  Mnllin,  21  Minn.  874;  Mere- 
aified,  will  fnmish  many  illuatrationa:  dith  SaT.  Bank  t.  Simpson,  22  Kan. 
Who  may  be  mppoinied:  In  re  Lloyd,  414;  Moseby  ▼.  Barrow,  62  Tex.  396; 
L.  R.  12  Oh.  Div.  447;  Perry  ▼.  Ori-  Weema  v.  Lathrop,  42  Tex.  207. 
ental  Hotela  Co.,  L.  R.  6  Oh.  420;  Powern  to  bring,  maintain,  or  amiinue 
Benneaon  v.  Bill,  62  HI.  408.  When  wits:  Campbell  ▼.  Fish,  8  Daly,  162; 
the  appointment  takes  effect:  Edwards  y.  Donnelly  v.  West,  17  Han,  664  (lim- 
Edwards,  L.  R.  2  Oh.  Div.  291  (not  ited  divorce);  Albany  etc.  Ins.  Co.  y. 
nntil  aecurity  is  given);  Crowder  v.  Van  Vranken,  42  How.  Pr.  281;  Cal- 
Moore,  62  Ala.  220  (appointment  be«  kins  v.  Atkinson,  2  Lans.  12;  Rock- 
fore  bill  filed);  Clark  v.  Brockway,  1  well  y.  Merwin,  8  Abb.  Pr.,  1).  S., 
Abb.  App.  SiSl;  Crane  y.  Mc(!/oy,  330;  Garver  y.  Kent,  70  Ind.  428; 
1  Bond,  422.  B^ect  qf  appointment:  Manlovev.  Burger,  38  Ind.  211;  Alex- 
Ex  parte  Evans,  L.  R.  13  Oh.  Div.  262;  ander  y.  Belfe,  9  Mo.  App.  133; 
Bolfes  Y.  Daff,  64  Barb.  216  (of  con-  Lathrop  y.  Knapp,  37  Wis.  307;  Mil- 
sent  to  be  a  receiver).  Nature  of  re-  ler  v.  Mackenzie,  29  N.  J.  Eq.  291; 
ceiver*s  office:  Jefferys  y.  Dickson,  L.  Battla  v.  Davis,  66  K.  0.  262;  Gada- 
R.  1  Oh.  183;  State  v.  Gambs,  68  Mo.  den  y.  Whaley,  14  S.  C.  210;  Searlea 
289  (is  not  a  trustee  of  an  express  y.  Jacksonville  etc.  Rw  R.,  2  Woods, 
trust).  Interference  with  him,  proiec*  621;  [Wright  v.  Nostrand,  94  N.  Y. 
tUm  by  the  court:  Ex  ptrte  Cochrane,  31  (to  set  aside  fraudulent  oonveyanoe 
L.  R.  20  Eq.  282;  Kussell  v.  East  made  by  debtor).]  Particular  powers 
Anglian  R'y,  3  Macn.  k  G.  104;  Jor-  ^-  In  the  enforcement  of  payment  of 
dan  Y.  Wella,  3  Woods,  627;  Vermont  debts:  Ex  parte  Harris,  L.  &  2  Ch. 
eto.  R.  R.  Y.  Vt  Cent.  R.  R.,  46  Vt.  Div.  423;  Ex  parte  Hare,  L.  R.  10  Ch. 
792.     Poioers,  rights,  and  authority  ifi  218;  Jolly  v.  Arbuthnot^  4  De  Gex  i 

feneral:  In  re  Birminr^hAm  eto.  R'y,  J.  224;  Screven  v,  dark,  48  Ga.  41; 

i.  R.  18  Oh.  Div.   156;  Campbell  y.  Seagram  v.  Tuck,  L.  R.  18  Oh.  Div. 

Oompaguie  G4n^rale,  L.  R.  2  Ch.  Div,  296  (right  to  set  up  statute  of  limita- 

181;  Ex  parte  Warren,  L.  R.  lOCh.  222;  tions);  Ex  parte  Browne,  L.  R.  16  Ch. 

Ex  parte  Jay,  L.  R.  9  Oh.  133;  Arm-  Div.  497  (lien  on  assets);  Porter  y. 

strong  V.  Armstrong,  L.  R.  12  Eq.  614;  Elingman,   126  Mass.    141    (cancella- 

Elennedy  v.  St.  Paul  etc.  R  R.,  6  DilL  tiou  of  mortgage);  Pond  v.  Cooke,  45 

619;  Stanton  y.   Ala.   etc.  R.  R.,  2  Conn.   126;  29  Am.   Rep.   668  (over 

Woods,  606;  Cowdery  v.  Railroad  Co.,  property  taken  into  another  state); 

1  Woods,  331;  Davia  v.  Gray,  16  Wall.  Hoover  v,  Montclair  etc.  R'y.  29  N.  J. 

203;  Heermans  v.  Clarkson,  64  N.  Y.  Eq.  4  (to  make  repairs);  Mann  v.  Fair- 

171;  Porter  v.  Williams,  9  N.  Y.  142;  chilci^  3  Abb.  App.  162  (assignment  of 

69  Am.  Deo.  619;  People  v.  Security  his  ri^^ht);  Koonts  v.  Northern  Bank, 

Ins.  Co.,  78  N.  Y.  114;  34  Am.  Rep.  16  Wall.    196    (of  purchaser    under 

622;  79  N.  Y.  267;  Scott  v.  Elmore,  10  receivei's  deed);  [Kneeland  v.  Am.  L. 

Hun,  68;  Olcott  v.  Heermans,  3  Hun,  &  T.  Co.,  136  U.  S.  89  (power  to  con- 

431;  Simmons  y.  Wood,  46  How.  Pr.  tract  debts  for  operating  railroad).] 

262;  Elmira  etc.  Co.  y.  Erie  R*y,  26  N.  His  duties  and  Uahilities  in  general'  Ex 

J.  Eq*  2^'  Receivers  v.  Paterson  Gas  parte  Gordon,  L.  R.  20  Eq.  291;  Kain 

Light  Co.,  23N.  J.  L.  283;  Robinson  v.  v.  Smith,  80  N.  Y.  468;  Clark  v.  Bin- 

Atlantic  etc.  R'y,  66  Pa.    St.    160;  inger,  llJones  &  S.  126,  344;  Corey  y. 

Gibert  y.  Washington  City  etc.   R.  Long.  12  Abb.  Pr.,  N.  S.,  427;  Coe 

R.,  33  Gratt  686;  Spinning  v.  Ohio  v.  N.  J.  etc.  R.  R,  27  N.  J.  Eq.  37; 

eta   Tr.   Co.,  2  Disn.  336;  Johnson  Klein  v.  Jewett,  26  K.  J.   Eq.  474; 

V.   Gunter,   6  Bush,  634;    McCombs  Commonwealth  y.   Young,    11  Phila. 

V.  Merryhew,  40  Mich.  721;  Newbold  606;  Stewart  v.   Lay,  46  Iowa,  604; 

Y.  Peoria  etc.  R.  R,  6  111.  App.  367;  Domain    v.    Cassidy,   66    Miss.   320; 

SafiFord  v.  People,  86  IlL  658;  Tripp  v.  Stanton  y.  Ala.  etc  R.  R.,  2  Wooda, 


2059  BBCEiVERS.  §  1336 

of  the  court,  and  will  be  protected  by  it  from  interference 
bj  third  persons  in  the  discbarge  of  bis  duties;  indeed, 
such  interference  without  permission  of  the  court  would 
be  a  contempt.  The  receiver,  in  all  important  matters, 
acts  under  special  direction  of  the  court.  He  must,  lu 
general,  obtain  its  permission  to  bring  suits,  and  suits  can- 
not be  properly  brought  against  him  without  permission. 
Although  not  strictly  a  trustee,  because  the  legal  title  to 
the  property  is  not  vested  in  him,  he  occupies  a  fiduciary 
position,  and  must  act  with  perfect  good  faith,  and  is  liable 
to  account.  The  exact  nature  of  his  duties  depends  upon 
the  particular  case. 

506;  n^Tenport  ▼.  ReceiTen,  2  Woodi,  Bell's  Estate,  L.  R.  9  Eq.  172;  Hobeon 

519;  Daria  ▼.   Gray,    16  Wall.   203.  ▼.  Jones,  L.  K  9  Eq.  456;  Clark  ▼. 

Smb  agtmui  thenu'  Eillmer  ▼.  Hobart,  Bininger,  75  K.  Y.  844.    For  wrongful 

8  AUiu  K.  C.  426;  58  How.  Pr.  462  we  o/fumU:  Cartwright's  Oase,  114 

(foreign  reoeiTen);  BartOQ  ▼.  Barbour,  Mass.   230;    Drake   ▼.   Goodridge,  6 

S  MeAr.  212;  36  Am.  Bep.  104  (ditto);  Blatchf .  531 ;  Wall  y.  Pnlliam,  5  Heisk. 

Bzpreas  Ca  ▼.  Bailroad  Ox,  99  U.  S.  365  (for  property  lost);  Hinckley  ▼. 

191  (for  a  specific  performance);  Palys  Bailroad  Co.,  100  U.  8.  153  (for  inter- 

T.  Jeweti,  32  K.  J.  Eq.  302  (at  law  est);  Stretch  y.  Gowdey,  3  Tens.  Ch. 

for  a  tort);  Hackley  y.   Draper,  60  565  (failure  to  report);  Cowdrey  y. 

N.  T.  88:  4  Thomp.  ft  C.  614  (to  set  GalYcston  etc.  B.  B.,  93  U.  &  352 

aude  a  fran<lo1ent  sale);  De  Graffen-  (expenditure  disallowed^      HU  com- 

liid  Y.  Bmnswiek   ete.   B.    B.,  57  peaeiUion.'  Hopfensaok  y  Hopfensack, 

Gt.  22;    Pecker   y.    Gardner,    124  61  How.  Pr.  498;  Crook  y.  Eindley,  60 

K.7.334;WoerishofferY.K.B.O.Co.,  How.   Pr.   375;   Gardiner   y.    Tyler, 

99  K.  Y.  398;  52  Am.  Bep.  34.     He  2    Abb.     App.    247;    McArthnr    y. 

eumot    generally    be   sn^   without  Montclair  B.  B.,   27  N.  J.  Eq.  77; 

lesTeof  court:  Barton  y.  Barbour,  104  Jones  y.  Keen,  115  Mass.  170;  Special 

U.  8.  126;  Melendy  y.  Barbour,  78  Bank  Comm*rs  y.  Cranston  SaY.  Bank, 

Ya  644.]    HU  UabiUty  for  negUgfnce,  12  B.  1. 497;  Special  Bank  Comm'rs  y. 

l^a|N»Ks,e<&.- Newell  Y.Smith,  49  Vt.  Franklin  SaY.   Inst.,   11  B.   L   557; 

255;  Kain  y.   Smith,    11    Hun,   552;  Mabry  y.  Brown,  12  Heisk.  597;  Brien 

HcBderson  y.   Walker,  55  Ga.   481;  y.  Harriman,  1  Tenn.  Ch.467;  Hutch- 

Hesra's  AdmV  y.  Holbrook,  20  Ohio  inson  y.  Hampton,  1  Mont.  Ter.  39; 

St  137;  5  Am.  Bep.  63.3;  Potter  y.  [United  States  Trust  Co.  y.  New  York 

Bannen,  20  Ohio  St.   150;  Hills  y.  etc.  B.  B.  Ca,  101  N.  Y.  478;  Tome 

Pttfker,  111  Haas.  608;  15  Am.  Bep.  y.  King,  64  Md.  166;  Stuart  t.  BouI* 

G  (toespasses).     Particular  KabUitiu,  int%  133  U.  &  78.] 
^nU  m  jMymeMfo  q^  balance:  In  la 
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SECOND  GROUP. 

REMEDIES  PURELY  PREVENTIVE. 


CHAPTER  FIRST. 

INJUNCTIONS. 


SECTION  L 

TO  PROTECT  OR  RESTRAIN  THE  VIOLATION  OF  OBLIGATIONS 
AND  RIGHTS  OF  PROPERTY  OR  OF  OONTRACO?,  BTTHER 
LEGAL  OR  EQUITABLE. 

▲KALT8I8. 

§  1337.    General  nature  and  objects:  Interdiota. 

§  1338.    Fandamental  principle. 

{  1339.    To  protect  pnrely  equitable  estatea  or  interest!,  and  in  aid  of 

purely  equitable  remedies. 
§  1340.    The  same:  Particular  instances. 
S§  1341-1344.    To  prevent  the  violation  of  contracts; 
§  1341.    General  doctrine. 

§  1342.     1.  Restrictive  covenants  creating  equitable  easements. 
§  1343.    2.  Contracts  for  personal  services  or  acts. 
§  1344.    8.  Other  agreements  generally  negative  in  their  nature. 
§  1345.    Miscellaneous  cases:  Corporations  and  their  officers;  between 

mortgagor  and  mortgagee;  public  officers;  dond  on  title; 

married  women's  property;  partners,  etc. 

§  1337.  General  Nature  and  Object.  —  The  remedy  of 
injunction  was  undoubtedly  borrowed  by  the  chancellors 
from  the  "interdicts"  of  the  Roman  law,*    An  injunction 

^  As  to  "interdicts,"  see  Gaius's  possession  of  a  servitude]  is  in  dii* 
Inst.,  lib.  4,  sees.  138-170;  Poste's  pute,  the  first  step  in  the  legal  pro- 
ed.,  492-520;  Just.  Inst.,  lib.  4,  tit.  ceedings  is  the  interposition  of  the 
15,  sees.  1-8;  Sandars's  ed.,  Ist  pretor  or  pro-consul,  who  commands 
Am.  ed.,  58,  570-580.  The  general  some  performance  or  forbearance; 
definition  as  given  by  Gains  (Ibid.,  which  commands,  formulated  in  sol- 
sec  139)  is  as  follows:  "Under  cer-  emn  terms,  are  called  interdicts." 
tain  circumstances,  chiefly  when  pos-  The  most  general  formula  was  "vim 
session   or    quasi    possession    [i.    e.,  Jieri  veto,  eahiheaSf  ruUtuaB^**  "I  for* 
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may  be  either  a  final  remedy  obtained  by  a  snit,  or  a  pre- 
liminary and  interlocutory  relief  granted  while  the  suit 
is  pending.  In  the  first  case  it  is  a  decree,  in  the  second, 
an  order  or  writ  Whatever  be  its  form,  decree  or  order, 
the  remedy  by  ordinary  injunction  is  wholly  preventive, 
prohibitory,  or  protective.  The  same  is  true  in  theory 
and  in  form  of  a  mandatory  injunction,  which  always 
by  its  language  prohibits  the  continuance  of  an  act  or  of 
a  stnicture,  although  in  effect  and  in  its  essential  nature 
it  is  wholly  restorative,  and  compels  the  defendant  to  re- 
store the  thing  to  its  original  situation.  While  injunc- 
tions may  thus  be  final,  or  preliminary  and  ancillary  to 
other  final  relief,  they  all  depend  upon  the  same  general 
principles,  doctrines,  and  rules  which  determine  and  reg- 
ulate the  exercise  of  the  jurisdiction  to  award  them.  In 
the  states  adopting  the  reformed  procedure,  the  codes 
contain  general  provisions  describing  the  cases  in  which 
an  injunction  may  be  issued,  but  these  provisions  do  not 
materially  alter  the  settled  equitable  jurisdiction,  except 
in  reference  to  injunctions  against  actions  or  judgments 
at  law.* 

Mi  Jim  to  uo  violence,  joa  mnst  poaieisioii  of  a  thing,  in  whieh  oaae 
(lodiiea,  yon  mast  restore. "  There  the  interdict  vU  poBtidetii  was  need  to 
vert  thus  time  distinct  species  of  protect  possession  of  land  and  baild- 
iaterdiets:  1.  The  pn^ibitory,  where  inffs,  and  the  interdict  virM  for  mov- 
the  defendant  was  commanded  to  re-  abies.  In  the  interdict  uU  pouidHis^ 
faita  or  desist  from  some  act,  answer-  the  defendant  was  forbidden  to  inter- 
na to  oar  ordinary  injunction;  2.  fere  with  the  possession  "  nee  yi,  nee 
Tm  cxhibttory,  where  the  defendant  etoii,  nee  preeario."  The  ffranting  of 
VII  eommandied  to  produce  and  ex-  interdicts  belonjjed  whoUy  to  the 
Idbit  loaiething  in  his  possession, -~  '*  extraordinary  or  equitable  jaris- 
tdubeoif  whieh  does  not  answer  to  diction  of  the  magistrate:  See  anlep 
uj  kind  of  injunction,  but  has  some  toI.  1,  §  6. 

•salogies  with   certain    common-law  >  CaUfonua:  Code  CiT.  Proa,  see. 

vrita;  X  The  restoratiTe,  where  the  626;  Civ.  Code,  sees.  3420, 3422,  3423; 

defendant  was  commanded  to  restore  Arkaneae:  Dig.   of  Stats.   1874^   sec. 

■omething   to   its    original   position,  3450;  Colorado:  Code  Civ.  Proc  1880, 

dearly  resembling  in  its  enect  our  see.   119;   Dakota:   Code   Civ.   Proc. 

mandaUKy      injunction.      Intordicts  1877,  p.  509,  sec  189;  Florida:  Code 

were  granted  where  some  danger  was  Civ.   Froa   1870,   sec.    168;   Indiana: 

fl^prebended,  or  some  injury  was  be-  2  Davis's  Stats.  1876,  p.  93,  sec  137; 

siff  done,  to  something  of    a   quoM  Iowa:  2  l^iller's  Rev.  Uode  1880,  sees, 

psblie  character,  as  the  stopping  up  3386,  3388;  Kaneae:  Dassler's  Comp. 

of  a  highway,  or  to  some  private  in-  Laws  1881,  p.  632,  sec.  238;  Keniwhy: 

tefest  or  right.     One    of   the    most  Bnllitt's  Codes  1876,  p.  59,  sec.  272; 

oommon  occasions    of   the    interdict  Minneeota:   Young's    otete.    1878,   p. 

Wis  to  protect  the  plaintiff  in    his  738»  sec.  200;  Miaaouri:  1  Rev.  Stets. 
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§  1838.      Fundamental    Principle.  —  In    determining 
whether  an  injunction  will  be  issued  to  protect  any  right 
of  property,  to  enforce  any  obligation,  or  to  prevent  any 
wrong,  there  is  one  fundamental  principle  of  the  utmost 
importance,  which  furnishes  the  answer  to  any  questions, 
the  solution  to  any  difficulties  which  may  arise.     This 
principle  is  both  affirmative  and  negative,  and  the  affirm- 
ative aspect  of  it  should  never  be  lost  sight  of,  any  more 
than  the  negative  side.^    The  general  principle  may  be 
stated  as  follows:  Wherever  a  right  exists  or  is  created, 
by  contract,  by  the  ownership  of  property  or  otherwise, 
cognizable  by  law,  a  violation  of  that  right  wiU  be  prohib- 
ited, unless  there  are  other  considerations  of  policy  or 
expediency  which  forbid  a  resort  to  this  prohibitive 
remedy.     The  restraining  power  of  equity  extends,  therefore, 
through  the  whole  range  of  rights  and  duties  which  are  recog* 
nized  by  the  law,  and  would  be  applied  to  every  ease  of  in^ 
tended  violation,  were  it  not  for  certain  reasons  of  expediency 
and  policy  which  control  and  limit  its  exercise}    This  juris- 
diction of  equity  to  prevent  the  commission  of  wrong  is, 
however,  modified   and  restricted  by  considerations   of 
expediency  and  of  convenience  which  confine  its  appli- 
cation to  those  cases  in  which  the  legal  remedy  is  not  full 
and  adequate.    Equity  will  not  interfere  to  restrain  the 
breach  of  a  contract,  or  the  commission  of  a  tort,  or  the 
violation  of  any  right,  when  the  legal  remedy  of  compen- 
satory damages  would  be  complete  and  adequate.    The 

1879,  p.  454,  lea  2703;  Nehratha:  ooarto  have  dwelt  too  maoh  on  Um 
Brown's  Comp.  Laws  1881,  p.  668,  negatiTe  side  of  this  prineipl«,  aad 
sea  251;  Nevada:  1  Comp.  Laws  1873,  have  almost  ignored  its  affiniiati¥« 
p.  314,  see.  1178;  New  Tork'  Oode  aspect.  While  the  English  jndgea 
CIt.  Proo.,  sees.  603,  604;  North  have  gradnally  bat  steamly  enlarged 
Carolina:  Battle's  Beir.  1878,  p.  183,  the  scope  of  the  injonotion,  the  tea- 
sec  189;  Oldo:  2  Rsy.  Stats.  1880,  denoy  of  the  American  decisions  has 
p.  1353,  sec  5572;  Oregon:  Qen.  been  to  narrow  it  eren  within  th« 
I^ws  1872,  p.  194,  sec.  407;  South  well-established  limits  of  the  jnnedio- 
CaroJino.*  Rev.  Stats.  1873,  p.  621,  tion.  If  "anonnoe  of  prevention  is 
sec  242;  Wkoonwt:  Rev.  Stats.  1878,  worth  a  ponnd  of  care,"  this  tendency 
sec. .  2774.  See  also  Georgia:  Code  is  clearly  opposed  to  the  best  inter* 
1882,  p.  803,  sees.  3210  (3149);  Teaeat:  ests  of  society. 
Rev.  Stats.  1879,  p.  416,  art.  2873.  '  [Tachmaa  v.  Weloh,  4S  Fed.  Re^ 

>  A  comparison  of  the  English  and  548,  559.] 
American  reports  will  show  that  onr 
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incompleteness  and  inadequacy  of  the  legal  remedy  is 
the  criterion  which,  under  the  settled  doctrine,  deter- 
mines the  right  to  the  equitable  remedy  of  injunction.^ 
In  the  treatment  of  this  twofold  principle,  I  shall  state 
the  general  rules  which  have  been  derived  from  it,  and 
which  regulate  the  exercise  of  the  jurisdiction,  and  shall 
iUustrate  these  rules  by  enumerating  the  more  important 
instances  to  which  they  have  been  applied.  The  general 
object  of  the  discussion  will  be  to  show  when  an  injunc- 
tion may  be  granted.* 

S  1339.  To  Protect  Purely  Equitable  Estates  or  Inter- 
ests, and  in  Aid  of  Purely  Equitable  Bemedies. — The 
jurisdiction  to  grant  injunctions  restraining  acts  in  vio- 
lation of  trusts  and  fiduciary  obligations,  or  in  violation 
of  any  other  purely  equitable  estates,  interests,  or  claims 
in  and  to  specific  property,  is  really  commensurate  with 
the  equitable  remedies  given  to  enforce  trusts  and  fidu- 
ciary duties,  or  to  establish  and  enforce  any  other  equita- 


>  Jeney  (Sty  t.  Gardner,  33  N.  J.  6  Johns.  Gh.   160;  Baboock  ▼.  New 

ft).  622;  PowJl  Y.  Foster,  59  G&.  790;  Jersey  eto.   Co.,  20  N.  J.  Eq.   296; 

JoliBson  r.  Conn.  Bank,  21  Conn.  148,  Richard's  Appeal,  67  Pa.  St.  106;  98 

157;  Watooo  v.  Sutherland,  6  WalL  Am.  Dec  202;  [Strasser  t.  Moonelis. 

74;  [North  r.  Peters,  138  U.  S.  271.  106  N.  Y.  611;  Booraem  t.  K.  H.  C. 

Tbediseretionaiy  nators  of  the  rem-  B.  R.  Co,  40  N:  J.  Bq.  657;  Atlantie 

edy  ii  weU  illnstrated  by  the  case  of  C.  W.  W.  Co.  ▼.  Consnmers'  Water 

If cBryde  T.  Sayie,  86  Aim.  458.]    An  Co.,  44  K.  J.  ^.  427;  Newark  Aqne- 

iajanetion  will  not  be  granted  to  re-  dnct  Board  ▼.  Passaic,  46  N.  J.  Kq., 

itnia  arreata:  DavIb  ▼.  Am.  Soc.  etc.,  552;  Farley  ▼.  Hopkins,  79  CaL  203; 

6  DUy,  81;  75  K.  Y.  362;  Cohen  ▼.  Ogietree  t.  MoQoaggs,  67  Ala.  580; 

GoUsbora^  77  N.  C.  2;  nor  to  restrain  42  Am.  Rep.  112.] 

stber  mere  eriminal  acts:  Phillips  ▼.  *  The  general    effect   prodaced  by 

StonsMoantain,  61  Ga.  386;  Life  Ass'n  some  text-books  and  judicial  opinions 

of  Am.  ▼.  Boogher,  3  Mo.  App.  173;  might  lead  the  reader  to  suppose  that 

[«e  note  to  1 1361.]    As  to  injunction  the  main  object  of  the  writers  or  the 

aguatt  threatened   acts    in  another  judges  was  to  show  when  injunctions 

■tato,  ise  Atlantic  etc  TeL   Co.   ▼.  oould  noi  be  granted.    The  full  force 

Bihifflore  ft  O.  R.  K,  14  Jones  k  S.  and  effect  of  this  most  beneficial  rem- 

377;  Western  U.  TeL  Co.  t.  Western  edy,  and  the  freedom  with  which  it  is 

He.  &  R,  8  Bazt.  54;  (Alexander  v.  granted  by  courts  of  the  highest  au- 

ToUaitoa  Clnb,  110  IlL  65.]    As  to  the  thority,  can  only  be  ascertained  by  an 

poondiaad  requisites  for  the  grant-  actual  examination  of  the  decided  eases, 

ag  of  a  preliminary  injunction,  see  It  is  for  this  reason  that  I  have  cited 

HcHeary  t.  Jewet^   90  N.    T.   58;  so  many  decisions  under  several  of  the 

Sharidaa  T.  Jackson,  72  N.  Y.   170;  subsequent    heads.      An    ezhanstive 

^Meld  T.  Whitele^e,  49  K.  Y.  259;  treatment  of  injunctions  would  require 

H.  T.  Printing  etc  Sstab.  y.  Fitch,  1  a  whole  Tolume,  and  would,  in  fact» 

faige^  9S;  Corporation  of  N.   Y.  t.  be  a  reriew  of  the  entire  remedial  de- 

MapM^  6  Johns.  Ch.  46;  Ogden  ▼•  Kip,  partment  of  equity. 
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ble  estates,  interests,  or  claims,  with  respect  to  specific 
things,  whether  lands,  chattels,  securities,  or  funds  of 
money,  or  to  relieve  against  mistake,  or  fraud  done  or 
contemplated  with  respect  to  such  things.  In  all  such 
cases  the  question  whether  the  remedy  at  law  is  adequate 
cannot  arise;  much  less  can  it  be  the  criterion  by  which 
to  determine  whether  an  injunction  can  be  granted;  for 
there  is  no  remedy  at  law.  Since  the  estate,  interest,  or 
claim  of  the  complainant  is  purely  equitable,  it  is  exclu- 
sively  cognizable  by  equity;  and  if  its  existence  is  shown, 
a  court  of  equity  not  only  has  the  jurisdiction,  but  is 
bound  to  grant  every  kind  of  remedy  necessary  to  its 
complete  establishment,  protection,  and  enforcement  ac- 
cording to  its  essential  nature.  Many  breaches  of  trust 
are  of  such  a  nature  that,  if  accomplished,  they  would 
completely  defeat  the  right  of  the  beneficiary  to  the  spe* 
cific  trust  property.  The  equitable  reliefs  against  mis- 
take or  fraud  with  respect  to  specific  equitable  property, 
and  the  equitable  remedies  of  all  kinds  to  enforce  trusts, 
express  or  by  operation  of  law,  and  fiduciary  duties  con- 
cerning specific  property,  and  to  enforce  any  other  equi- 
table estate,  interest,  lien,  or  right  in  or  over  specific 
property,  would  be  of  comparatively  little  practical  value, 
unless  the  court  could  by  injunction  restrain  the  aliena- 
tion, transfer,  or  encumbrance  of  such  property,  and  all 
other  modes  of  dealing  with  it  which  would  prejudice 
the  rights  of  the  complainant,  and  prevent  him  from  ac- 
quiring the  title,  or  from  enjoying  his  estate,  or  from 
enforcing  his  claim,  or  from  receiving  the  full  benefits  of 
his  final  relief.^  It  may  therefore  be  stated  as  a  general 
proposition,  that  whenever  the  equitable  relief  against 
mistake  or  fraud  with  respect  to  specific  property,  or  the 


'  It  is  true  that  in  saits  concerning  mott,  it  only  shows  that  in  sncli 

land,  the  statute  authorizing  a  notice  **the  cdd qfctn  wjuncUon  it  nU required.'* 

of  lis  pendens  to  be  filed  affords  some  But  the  notice  of  Ua  pendens  is,  at  beit^ 

security  to  the  complainant  against  only  a  partial  relief;  it  does  not  prevent 

transfers  and  encumbrances  pendinff  a  transfer;  it  does  not  eyen  obviate  the 

the  suit.    But  this  statute  does  not  a£  necessity  of  an  injunction  in  many 

feet  the  truth  nor  ^nerality  of  the  prop-  suits  concerning  land;  and  it  does  nc^ 

osition  contained  in  the  text.   Attheut*  generally  extend  to  other  toiti  at  alL 
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equitable  remedy  of  enforcing  trusts  or  fiduciary  duties 
concerning  specific  property,  or  of  enforcing  any  other 
equitable  estates,  interests,  or  claims  in  or  to  specific 
property,  reqyirei  the  aid  of  an  injunctianf  a  court  of  equity 
has  jurisdiction,  and  will  exercise  that  jurisdiction,  to 
grant  an  injunction,  either  pending  the  suit  or  as  a  part 
of  ihe  final  decree,  to  restrain  a  breach  of  trust  or  of  fidu- 
ciary  duty,  or  to  restrain  an  alienation,  transfer,  assign- 
ment,  encumbrance,  or  other  kind  of  dealing  with  the 
property,  which  would  be  in  violation  of  the  trust  or  fidu- 
dary  duty,  or  in  fraud  of  the  complainant's  rights,  and 
which  would  therefore  interfere  with  and  prejudice  the 
ultimate  remedies  t6  which  he  may  be  entitled  with 
respect  to  such  property.  The  particular  instances  to 
which  this  doctrine  is  applied  are  almost  numberless,  and 
extend  through  the  entire  range  of  equitable  remedies 
against  mistake  and  fraud,  or  to  enforce  trusts  and  fidu- 
ciary duties,  or  to  establish  and  enforce  other  equitable 
estates,  interests,  liens,  and  primary  rights  in  and  to  spe- 
cific property  of  any  kind  or  form. 

S1340.  The  Same.  Particular  Instances. — Among 
the  instances  in  which  equity  will  grant  an  injunction, 
preliminary  or  final,  in  pursuance  of  the  general  doctrine 
as  stated  in  the  foregoing  paragraph,  the  following  are 
some  of  the  most  important,  and  they  fully  illustrate  and 
establish  the  doctrine  itself,  in  all  its  generality,  and  the 
groonds  upon  which  it  rests:  To  prevent  the  transfer  of 
negotiable  instruments,  at  the  suit  of  the  defrauded 
maker  or  acceptor,  or  of  the  party  claiming  to  be  the 
tme  owner,  or  to  have  an  interest  in  them;^  or  the  trans- 

'Lord  Chedworih   ▼.   Edwards,   S  foaed  against  a  defendant  who  was  a 

Vca.  4S;  Stead  t.  Clay,  1  Sim.  294;  4  bona  fide  holder  for  valne);  Fergnsoa 

Bosa  S50;  Smith  t.  Haytwell,  Amb.  ▼.  Fisk,  28  Conn.  501 ;  HUe  y.  DaFison, 

K;  3  Atk.  566;  King  ▼.  Hamlet,  4  20  N.  J.  Eq.  228;  Metler's  Adm'rs  ▼. 

Sob.  223;  Hood  t.  Aston,  1  Russ.  412;  Metier,  18  N.  J.  Eq.  270;  19  N.  J.  Eq. 

niompson  T.  Smith,    1    Madd.   395;  457;  Zeigler  t.   Beasley,  44  Ga.  56; 

lioyd  T.  Gnrdon,  2  Swanst.  180;  Pat-  Hinkle  ▼.  Margemm,  50  Ind.  240;  Os- 

ntk  r.  Harrison,  3  Brown  Ch.  476;  bom  v.  IT.  &  Bank,  9  Wheat  738,  845; 

Thiedemann   t.   Goldschmidt,   1    De  Deaderick  ▼.   Mitchell,  6  Baxl   35; 

6cx,  P.  a  J.  4,  10  (an  injunction  re-  Bridges  t.  Bobinson,  2  Tens.  Ch.  720; 
ISO.  Jum.— 130 
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fer,  under  like  circumstances,  of  stocks  or  other  securities 
not  strictly  negotiable;^  or  even  the  transfer  of  chattels, 
when  of  a  special  nature  and  value,  such  as  diamonds, 
and  the  like  articles;'  to  prevent  a  payment  of  money  in 
violation  of  a  trust;'  to  restrain  a  breach  of  trust ;^  to 
prevent  a  defendant  from  affecting  or  encumbering  the 
property  in  litigation  by  contracti  conveyance,  mortgage, 
or  any  other  act;'  and,  in  general,  in  all  suits  to  enforce 
an  equitable  right  against  specific  property, — as  to  enforce 
an  equitable  estate  and  compel  the  conveyance  of  the 
legal  title,  to  enforce  a  trust,  or  an  equitable  lien,  to  com- 
pel the  specific  performance  of  a  contract,  and  the  like, — 

Belohradaky  ▼.  Knhn,  69  IIL    647;  8  Woodi,  ^74;  [Cohen  t.  Momi,  70 

[Moeckly  y.  Gorton,  78   Iow»»  202;  Ga.  818.]    In  luits  by  a  beneficiary 

Wilhelmson  V.  Bentley,  25  Neb.  473.]  against  hit  tmstee,  an  injnnctioOy  if 

This  remeay  is  often  used  in  con*  needed,  wonld  be  granted  as  a  matter 

neotion  with  snite  for  cancellation:  See  of  course.    To  restrain  violations  of 

post,    chapter   on    cancellation;  [also  confidence:  See  Little  ▼.  Kingswood 

i  1363,  note,  and  §  221J  GolL  Oa,  L.  R.  20  Oh.  IKt.  733  (to 

1  King  T.  Kinff,  6   Ves.  172;  Ijord  prevent    an    attorney    from    acting 

Chedworth  v.  Edwards,  8  Ves.  46;  against  a   former  client);   Lewis  ▼. 

SteiCdv.  Clay,  1  Sim.  294;  4  Rasa.  650;  Smith,  1  Macn.  k  G.  417  (to  prevent 

Athenaanm  Life  Ass.  Go.  v.  Pooley,  3  disclosure  of  confidential  oommnnioa- 

De  Qex  &  J.  294;  Osbom  v.  U.  S.  Bank,  tions  by  an  attorney);  Brenan  v.  Pinas- 

9  Wheat.  738,  844,  845;  Hile  v.  Davi-  ton,  2  De  Gez,  Hi.  at  G.  813  (against  a 

son,  20  N.  J.  Eq.  228;  Elder  v.  First  ship's  husband);  Phelan  v.  Boylan,  25 

Nat  Bank,  12  Kan.  238.  Wis.  679  (by  reversioner  against  life 

'  The  jurisdiction  in  such  case  de-  tenant  to  prevent  his  use  of  a  tax  title); 

pends  upon  the  same  reasons  as  the  [Pollard  v.  Photographic  Ggl,  40  Qi. 

analogous  jurisdiction  to  compel  the  I)i v.  345  (photographer  restrained  from 

delivery  up  of  such  unique  chattels,  or  exhibiting  and  sellmg  to  the  public  the 

the  specific  performance  of  -contracts  copies  of  the  photograph  of  a  woman 

for  their  sale:  Post,  §  1402;  Ximenes  v.  which  he  had  taken  for  her  own  use; 

Franco,  1  Dick.  149;  Tonnins  v.  Prout|  decision  rested  partly  on  the  ground  of 

1  Dick.  387;  [Equitable  Gas  Light  Co.  violation  of  coimdence)J    To  restrain 
V.  Baltimore  etc.  Co.,  63  Md.  285.]  the  disclosure  of  confidential  oommuni- 

'  Reeve  v.  Parkins,  2  Jacob  ft  W.  cations,  trade  secrets,  private  papers, 

390;  Green  v.  Ijowes,  3  Brown  Ch.  217;  etc. :  See  Yovatt  v.  Wmyard,  1  Jacob 

Whittingham  v.  Bnrgoyne,  8  Anstr.  ft  W.  394;  Newbeiy  v.  James,  2  Mer. 

900;  Mathews  v.  Jones,  2  Anstr.  506;  446,  451;  Williams  v.  Williams,  3  Mer. 

Hawkshaw  V.  Parkins,  2  Swanst.  539;  157;  Morison  v.  Moat,  9  Hare,  241; 

Hine  v.  Handy,  1  Johns.  Ch.  6.     In  Peabody  v.  Norfolk,  98  Mass.  452;  96 

Bank  of  Turkey  v.  Ottoman  Co.,  L.  R.  Am.  Dec  664.   [See  also  Taber  v.  Hoff- 

2  Eq.  366,  an  injunction  was  refused  man,  118  K.  T.  33;  16  Am.  St  Rep. 
because  the  money  was  not  shown  to  740;  Salomon  v.  Hertz,  40  N.  J.  Eq. 
be  impressed  with  a  trust;  if  this  fact  400  (secret  process  of  manufacture).] 
had  appeared,  the  opinion  clearly  in-  '  Great  West.  R*y  v.  Birmingham 
dicates  that  an  iiijunction  wonld  have  eta  Ry,  2  Phill.  Ch.  597, 602, 6^,  per 
been  granted.  See  also  Ernest  v.  Lord  Cottenham;  Echliff  v.  &ldwin, 
Croysmll,  2  De  Gex,  F.  ft  J.  175.  16  Ves.   267;   Curtis  v.   Marquis  of 

*  Dance  v.  Goldingham,  L.  R.  8  (^.  Buckingham,  8  Ves.  ft  B.  168;  Spiller 
902;  Brenan  v.  Preston,  2  De  Gex,  M.  v.  Spiller,  3  Swanst.  566;  and  aee 
ft  G«  813;  Korth  Car,  R.  R.  v.  Drew.  '  cases  in  next  following  note. 
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the  eonrt  will  grant  an  injunction  to  restrain  a  threatened 
transfer  of  the  property,  whether  land,  chattelsi  or  se- 
curitieSi  during  the  pendency  of  the  action.^ 

§  1341.  To  Prevent  the  Violation  of  Contracts.  —  An 
injunction  restraining  the  breach  of  a  contract  is  a  nega- 
tive specific  enforcement  of  that  contract.  The  jurisdic- 
tion of  equity  to  grant  such  injunction  is  substantially 
coincident  with  its  jurisdiction  to  compel  a  specific  per- 
formance. Both  are  governed  by  the  same  doctrines  and 
rules;  and  it  may  be  stated  as  a  general  proposition  that 
wherever  the  contract  is  one  of  a  class  which  will  be 
affirmatively  specifically  enforced,  a  court  of  equity  will 
restrain  its  breach  by  in  junction,  if  this  is  the  only  prao* 
tical  mode  of  enforcement  which  its  terms  permit.* 
Where  the  agreement  stipulates  that  certain  acts  shall 
not  be  done,  an  injunction  preventing  the  commission  of 
those  acts  is  evidentiy  the  only  mode  of  enforcement; 
but  the  remedy  of  injunction  is  not  confined  to  contracts 
whose  stipulations  are  negative;  it  often  extends  to  those 
which  are  affirmative  in  their  provisions,  where  the  affirm- 
ative stipulation  implies  or  includes  a  negative.  The 
universal  test  of  the  jurisdiction,  admitted  alike  by  the 
courts  of  England  and  of  the  United  States,  is  the  iuad- 

'FeOiT.  Rea4],  3  Vei.  70;  LloydY.  276    (ditto);    Brenan   ▼.    Preston,   2 

I^Mnng,  6  Ves.   773;   Natbrown  y.  De  Gex,   M.   k  G.  813  (luit  against 

Tbonton,  10  Ves.  159,  163;  Echliff  v.  trustee);    Lempriire    ▼.    Lange,    L. 

Baldvio,  16  Ves.  267;  Daly  v.  Kelly,  K.   12  Ch.   DIy.   675;    Vavassenr   v. 

4  Dow,  417,  440;  Wood  ▼.  Bowdiffe,  3  Krupp,  L.  R.  9  Ch.  DIt.  361;  Build- 

Hare,  304,  308;  Robinson  y.  Picker-  ing  Ass'n  ▼.  Ashmead,  7  Phila.  272; 

in^  Lb  K  16  Ch.  Div.  371,  660  (in  JosoDh  v.  McGill,  52  Iowa,  127  (against 

•nit  to  enforce  married  woman's  oon-  fraudulent  grantee);  French  t.  Bnell, 

tnct  against  her  separate  estate,  an  29  N.  J.  Eq.  95  (against  assignee  of  a 

iaJQDction  restraining  her  from  alien-  mortgage;  tbe  assignment  void);  Ven- 

ing  her  property  will  not  be  granted,  able  v.   Everett^  63  Gku   633;  Sierra 

bMause  her  contract  creates  no  lien  or*  Not.  Min.  Co.  ▼.  Sears,  10  Kot.  346; 

charge  on  her  estate);  Lempri&re  ▼.  Vogler  ▼.  Montgomery,  54  Mo.  577; 

lAoge,  L.  R.  12  Ch.  Div.  675  (injnnc-  [Chambers  ▼.  Alabama  Iron  Co.,  67 

tian  in  suit  for  cancellation  on  account  Ala.   353    (in    specilic  performance); 

of  band);  Hart  t.   Herwig,  L.  R.   8  Stratton  y,  Stratton,  58  I^.  H.  473;  42 

Ol  860  (in  specific  performance  of  Am.  Rep.  604  (in  aid  of  specific  per- 

eo&tract  for  sale  of  a  snip);  Beyfus  y,  formance  of  an  antenuptial  contract); 

Bollock,  L.  R.  7  Eq.  391  (in  suit  to  Reese's  Appeal,  122  Pa.   St.  392  (in 

Kt  aside  a  deed  for  trand);  Hadley  ▼.  specific  periormance  of  contract  for 

London  Bank  of  Scotland,  3  De  (iex,  assignment  of  a  patent).] 

J.  It  3.  63  (in  specific  performance);  *  [Chigago  Mun.  Gas  Lisht  OOb  t. 

De  Mattes  T.  Gibson,  4  De  C^x  &  J.  Town  of  Lake,  130  DL  42.] 


§  1342  EQUITY  JUBI8PBUDBNCB.  2068 

equacy  of  the  legal  remedy  of  damages  in  the  class  of 
contracts  to  which  the  particular  instance  belongs.^  This 
general  doctrine  is  fnlly  sustained  by  the  cases  cited  in 
the  sacceeding  paragraphs  as  illustrations  of  its  applica- 
tion. A  clearer  notion  of  the  doctrine  will  perhaps  be 
obtained  by  considering  the  contracts  to  which  it  applies 
in  three  main  classes:  1.  Those  restrictive  covenants 
which  create  equitable  easements;  2.  Agreements  stipu- 
lating for  personal  services  or  acts;  8.  Other  agreements, 
generally  negative  in  their  nature. 

§  1342.  1.  Bestrictiye  Coveiuints  Creating  Equitable 
Easements. — This  doctrine  has  already  been  examined, 
and  it  has  been  shown  that  restrictive  covenants  in  deeds, 
leases,  and  agreements  limiting  the  use  of  land  in  a  speci- 
fied manner,  or  prescribing  a  particular  use,  which  create 
equitable  servitudes  on  the  land,  will  be  specifically  en- 
forced in  equity  by  means  of  an  injunction,  not  only 
between  the  immediate  parties,  but  also  against  subse- 
quent purchasers  with  notice,  even  when  the  covenants 
are  not  of  the  kind  which  technically  run  with  the  land.' 
The  injunction  in  this  class  of  cases  is  granted  almost 
as  a  matter  of  course  upon  a  breach  of  the  covenant. 
The  amount  of  damages,  and  even  the  fact  that  the  plain- 
tiff has  sustained  any  pecuniary  damages,  are  wholly  im- 
material. In  the  words  of  one  of  the  ablest  of  modern 
equity  judges:  "It  is  clearly  established  by  authority 
that  there  is  sufficient  to  justify  the  court  interfering,  if 
there  has  been  a  breach  of  the  covenant.  It  is  not  for 
the  court,  but  the  plaintiffs,  to  estimate  the  amount  of 
damages  that  arises  from  the  injury  inflicted  upon  them. 
The  moment  the  court  finds  that  there  has  been  a  breach 

^The    modem    English    decisions  rather  than  to  enlarge,  the  Jnriadiotioii 

have  beea  much  more    liberal    than  in  cases  of  contracts.    Kiffliah  oonrti 

the  American  cases  in  applying  this  will  enjoin  the  violation  of  aome  eoo- 

test,  and  the  English  courts  have  more  tracts,  even  though  they  oannot  be 

freely  used  the  injunction  to  prevent  speciBcallj  enforced.    The  American 

the  violation  of   contracts  than  the  decisions,  with  few  exceptions,  refuse 

majority  of  the  American  judges  have  to  adopt  this  doctrine, 
been  willing  to  go.     The  tendency  of        *  See  anie^   voL  S;  §  6S9;  voL  ^ 

the  American  courts  has  been  to  limit,  §  1295. 
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of  the  coYonanty  that  is  an  injury,  and  the  court  has  no 
right  to  measure  it,  and  no  right  to  refuse  to  the  plaintiff 
the  specific  performance  of  his  contract,  although  his 
remedy  is  that  which  I  have  described/'  namelyi  an  in- 
junction.^ 

S  1343.  2.  Oontraota  for  Personal  Servieef  or  Acts.  — 
Where  a  contract  stipulates  for  special,  unique,  or  extraor- 
dinary personal  services  or  acts,  or  for  such  services  or 
acts  to  be  rendered  or  done  by  a  party  having  special, 
unique,  and  extraordinary  qualifications,  —  as,  for  exam- 
ple, by  an  eminent  actor,  singer,  artist,  and  the  like, — it  is 
plain  that  the  remedy  at  law  of  damages  for  its  breach 
might  be  wholly  inadequate,  since  no  amount  of  money 
recovered  by  the  plaintiff  might  enable  him  to  obtain  the 
same  or  the  same  kind  of  services  or  acts  elsewhere,  or 
by  employing  any  other  person.  It  is,  however,  a  fa- 
miliar doctrine  that  a  court  of  equity  will  not  exercise  its 
jurisdiction  to  grant  the  remedy  of  an  affirmaiive  specific 
performance,  however  inadequate  may  be  the  remedy  of 
damages,  whenever  the  contract  is  of  such  a  nature  that 
the  decree  for  its  specific  performance  cannot  be  enforced 
and  its  obedience  compelled  by  the  ordinary  processes  of 
the  court    A  specific  performance  in  such  cases  is  said 


■Per  Sir  George  JesMl,  M.  R.,  in  L.  R. S  Ch.  6S3 (ditto);  G^tt t. Tonrie, 

Iieee)iT.8diweder,L.R.90h.463,4S5,  L.  R.  4  Ch.  654;  Leader  ▼.  Moodj, 

Bote,4e8,BotevTippuiffT.  Eckei«ley,2  L.  R.  20  Bq.  146  (injaiictioB  refnaed 

Kay  k  J.  9S^  270,  273;  BickeoMa  t.  under  rery  special  facts);  Telford  ▼. 

Gnad  Jane.   (X  Co.,  15  Bear.   260,  Metrop.  Board  of  Worke,  L.  R  13  Bq. 

?70;  Wcatem  ▼.  MacDermot^  L.  R  574;  Feilden  ▼.  Slater,  L.  R  7  Eq. 

)  Sq.  499,  505;  2  Ch.  72^  75;  ETana  ▼.  523;  Peek  t.  Ifatthewa,  L.  R  3  Bq. 

Ikm,  Lb  R.  10  Ch.  Dir.  747;  Kemp  515  (injnnetioii  refoaed;  plaintUF's  ao- 

▼.  SoWy  1  Sim.,  N.  8u,  517,  520.    For  qnieseenoe);  Lloyd  t.  London  etc  R'y, 

illaiteatMns  of  each  restrietiTe  oore-  2  De  Gex,  J.   &  8.  568;  Piggott  ▼. 

nati  and  dF  the  general  doctrine,  aee  Stratton,  1  De  Gez.  F.  &  J.  33;  Nich- 

caaea  cited  amte^  nofler  ff  689,  1295;  olaon  y.  Roae,  4  DeGexft  J.  10;  Coles 

liordOn^  da  Wilton  ▼.  Saxon,  6  Vea.  ▼.  Sima,  5  De  Gez,  M.  ft  G.  1;  HaU 

lOS;  Reaung  ▼.  Snook,  5  BeaT.  250;  ▼.  Weaater,  7  Ma  App.  56;  Steward  t. 

HodaoaT.Coppard,29BeaT.4;  Bram-  Winten,  4  Sand.  Ch.  587;  Tniateea 

wellT.  I^ey,  U  R.    10  Ch.  DiT.  691;  eta  ▼.  Thacher,  87  N.  Y.  311;  41  Am. 

Svut  V.  DaTia,  L.  R.  10  Ch.  DIt.  747;  Rep.  365;  and  aee  caaea  eited  in  note 

)ititar  ▼.  Haaiard,  L.  R.  4  Ch.  Div.  under  §  1344;  [Morria  ▼.  Tnakalooaa 

718  frajaaetioii  refnaed;   no  breach);  Mfs^  Co.,  83  Ala.  565;  SnttonT.  Head, 

Lord  Uaanera  ▼.  Johaaon,  L.  R  1  Ch.  86  Ky.  156;  9  Am.  St.  Rep.  274;  God- 

l>if,  673;  Aapden  t.  Seddon,  L.  R  10  frey  ▼.  Black,  39  Kan.  193;  7  Am.  St 

Ch.  394  (no  breach);  Geama  v.  Baker,  Rep.  544;  Steea  T.  Krans.  82   liina. 

10  Ch.  365  (ditto);  Booth  T.  Alcock,  313.] 
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to  be  impossible;  and  contracts  stipulating  for  personal 
acts  have  been  regarded  as  the  most  familiar  illustra- 
tions of  this  doctrine,  since  the  court  cannot  in  any- 
direct  manner  compel  an  actor  to  act,  a  singer  to  sing,  or 
an  artist  to  paint  Applying  the  same  course  of  reason- 
ingy  the  English  courts  formerly  held  that  they  could  not 
negatively  enforce  the  specific  performance  of  such  con- 
tracts by  means  of  an  injunction  restraining  their  viola- 
tion.* Those  courts  have,  however,  entirely  receded  from 
this  latter  conclusion.  The  rule  is  now  firmly  established 
in  England  that  the  violation  of  such  contracts  may  be 
restrained  by  injunction,  whenever  the  legal  remedy  of 
damages  would  be  inadequate,  and  the  contract  is  of  such 
a  nature  that  its  negative  specific  enforcement  is  possible. 
This  rule  was  first  applied  to  stipulations  which  were  in 
form  expressly  negative,  but  was  soon  extended  to  affirm- 
ative contract8*^which  implied  or  involved  negative  stip* 
ulations.' 

^Kemble   ▼.    Kean,    6   Sim.  838;  De  Gez,  J.  &  a  723;   Jenidngt   ▼. 

Kimberley  ▼.  Jenningi,  6  Sim.  340;  Brighton  etc.  Board,  4  De  Qtx,  J.  fc  8^ 

for  American  deciflions  to  the  lame  735;  De  Mattoi  y.  Gibson,  4  De  Qez 

effect,  see  next  following  notes.  A  J.  276  (a  charter-party);  Johnson  ▼. 

*  The  leading  case  is  Lnmley  ▼.  Shrewsbury  etc  R'y,  3  De  Gez,  M. 
Wagner,  1  De  Gez,  M.  A  G.  604,  in  A  G.  914;  Stocker  t.  Brockelbank, 
which  the  defendant,  a"  prima  donna^*'  3  Maon.  ft  G.  260;  Saintar  ▼. 
had  agreed  to  sing  for  a  certain  speci-  Ferguson,  1  Macn.  ft  G.  286.  The 
fied  period  in  the  plaintiff's  opera-  most  recent  English  decisions  interfere- 
honse,  and  also  that  she  would  not  to  restrain  the  violation  of  such  ooo- 
sing  elsewhere  during  that  time.  The  tracts  even  while  conceding  that  their 
opinion  by  Lord  Chancellor  St.  Leon-  specific  performance  could  not  b» 
ards  contains  a  full  review  of  the  pre-  enforced.  This  doctrine  has  been 
vious  authorities,  and  a  most  able  and  adopted  and  acted  upon  to  its  fall  ez- 
oonvinoing  discussion  of  the  principle,  tent  by  a  few  modem  American  caaes:. 
In  Monti^ne  v.  Flockton,  L.  R.  16  Western  U.  Tel.  Co.  v.  Union  Pao. 
Eq.'  189,  the  rule  was  extended  to  a  R'y»  ^  McCrary,  558;  Western  U.  TeL 
contract  by  an  actor  which  contained  Co.  ▼.  St.  Jo.  etc  R'y,  1  McChrary^ 
no  negative  stipulation.  [In  Whitwood  565;  Singer  etc.  Co.  v.  Union  etc.  Co., 
Chemical  Co.  v.  Hardman,  (1891),  2  1  Holmes,  253.  [See  also  Metropolitan 
Ch.  416,  the  rule  was  limited  to  con-  Ex.  Co.  v.  Swing,  42  Fed.  Rep.  198; 
tracts  containing  negative  stipulations,  Cort  v.  Lassard,  18  Or.  221;  17  Am.  St. 
and  Montague  V.  Flockton  was  disap-  Rep.  726.]  The  American  courts  gen- 
proved.]  See  also  Wolverhampton  era Uy  have  either  rejected  the  doctrine 
eta  R'y  v.  London  etc  R*y,  L.  R.  16  of  Lumley  ▼.  Wagner  entirely,  or  have 
Eq.  433;  Ward  v.  Beeton,  L.  R.  19  accepted  it  only  to  a  partial  extent: 
Bq.  207;  Donnell  v.  Bennett,  L.  R.  22  See  Sanquirioo  v.  Benedetti,  1  Barbw 
Oh.  Div.  835;  Fothergill  v.  Rowland,  315;  Bank  of  Cal.  v.  Fresno  etc.  C6.» 
L.  R.  17  £q.  132,  141;  Garrett  v.  53  Ckh  201;  Western  U.  TeL  Go.  ▼. 
Banstead  etc.  RV,  4  De  Gex,  J.  ft  S.  Western  etc.  R.  K,  8  Baxt  54^ 
462;  Munro  ▼.  Wivenhoe  etc.  R*y,  4  Crutchfield  v.  Wason  Car  Works.  S 
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5  1344.  3.  other  AgreementB  Qenerally  Negative  in 
their  Nature.  —  In  all  these  agreementSi  where  the  stip- 
ulations  are  expressly  negative  in  form,  and  where  they 
belong  to  the  class  of  which  the  specific  performance 
would  be  enforced  if  they  were  affirmative  in  form,  an 
injonction  to  restrain  their  violation  will  be  granted  as 
a  general  mle,  and  almost  as  a  matter  of  course.  The 
inadequacy  of  the  legal  remedy  is  the  criterion;  but  the 
fact  that  the  agreements  belong  to  a  class  which  would 
be  specifically  enforced  necessarily  shows  that  the  legal 
remedy  is  inadequate.  The  particular  instances  of  this 
class  are  very  numerous,  and  some  of  the  most  important 
examples  are  placed  in  the  foot-note.^ 

Bui  242;   Smith  t.  McElwun,  67  See  alao  §  934.]    Not  to  bnUd,  eto.t 

6ft.  247;  Hahn  ▼.  Concordia  Soa»  42  Rankin  ▼.  Hoskisson,  4  Sim.  13;  Lloyd 

Md.  460;  Manhattan  Mfg.  ete.  Ca  ▼.  ▼.  London  etc.  B'y.  2  De  Gez,  J.  ft  a 

N.  J.Stock  Vard  etc  Co.,  23  N.  J.  668;  Bowes  v.  Law,  L.  K  9  Eq .  636; 

Bq.  161;   Gallagher  ▼.   Fayette  Co.  St.  Andrew's  Chnroh's  Appeal,  67  Pa. 

R.  a,  38  Pa.  Si.  102.    In  all  oases,  St  612.    Not  to  nm  trains  past  a  oer- 

Sadish  and  American,  the  inadequacy  tain  station  without  stoppinff:  Hood 

of  tiielepa  remedy  is  the  sole  crite-  ▼.  North  East.  R'y,  L.  R.  8  Eq.  666; 

rioB  for  mterferenoe  by  injunction  to  6  Ch.  625;  Phillips  v.  Great  West  R'y, 

inrent  the  yiolation  of  any  contract;  L.  R.  7  Ch.  409;  Rigby  ▼.  Great  West. 

[8m  Rogers  Mfg.  Ca  ▼.  Rogers,  68  R'y,  2  PhUl.  Ch.  44.    Not  to  ring  a 

Coon.  356;  18  Am.  St  Rep.  278.]  certain  beU:  Martin  ▼.  Nnlkin,  2  P. 

I  Agreements  not  to   carry   on   a  Wms.  266.    Bjr  ui  author,  not  to  write 

tnds:  Bsrret  r.  Blagrare,  6  Yea.  666;  or  publish  a  riTal  work:    Barfield  ▼• 

6  Vas.  104;  Williams  t.  Williams,  2  Nicholson,  2  Sim.   k  St   1:  Morris 

SviBst  253;   Shackle  t.  Baker,   14  ▼.  Colman,  18  Ves.   437.     See  also, 

Vea  468;  Crattwell  v.  Lye,  17  Ves.  as    further    illustrations,    Wolfe    v. 

335;  Harriscm  v.   Gardner,  2  Madd.  Matthews,  L.  R.   21  Ch.   Div.   194; 

198;  Ginesi  ▼.  Cooper,  L.  R.  14  Ch.  Aspden  v.  Seddon,  L.  R.  10  Ch.  394; 

Hit.  596;  Jones  ▼.  Heavens,  L.  R.  4  Geams  v.  Baker,  L.  R.  10  Ch.  355; 

Ch.  Div.  636;  Altman  ▼.  Royal  Aqua.  Catt  v.  Tourle,  L.  R.  4  Ch.  654;  Leader 

Soc,  L.  R.  3  Oh.  Div.  228;  Clements  v.  Moody,  L.  R.  20  Eq.  146;  Jones  v. 

T.  Welles,  L.  R.    1  Eq.  200;  Turner  North,  L.  R.  19  Eq.  426;  Pattisson  v. 

V.  Snma,  2  De   Gez,  M.  k  G.  740;  Gilford,  L.  R.  18  Eq.  259,  262,  263; 

Gabbs  V.  Niblo,  6  DL  App.  60;  Ropes  Wame  v.  Routledge,  JL  R.  18  Eq.  497; 

▼.  Upton,  125  Mass.  258;  McNutt  v.  FothergUl  v.  RowUnd,  L.  R.  17  Kq. 

MeEiren,   10  Phila.    112;   Carroll   v.  132;  Telford  v.  Metrop.  Bd.  of  Works, 

Hiekes,  10  Phila.  308;  Mcanrg's  Ap-  L.  R.  13  Eq.  674;  Feilden  v.  Slater,  L. 

pesl,  58  Pa.  St  61;  Harkinson's  Ap-  R.  7  Eq.  523;  Peek  v.  Matthews,  L. 

peal,  78  Pa.  St  196;  21  Am.  Rep.  9;  R.  3  Eq.  515;  Dyke  v.  Taylor,  3  De 

Biehsrdson  v.  Peacock,  28  N.  J.  Eq.  Gex,  F.  &  J.  467;  Nicholson  v.  Rose, 

151;  26  N.  J.  Eq.  40;  Baumgarten  v.  4  De  Gex  k  J.  10;  Shrewsbury  etc 

^TMdaway,   77    l¥.   C.  8;  Berger  v.  R'y  v.  London  etc.  R'y,  3  Macn.  &  G. 

Armstrong,  41  Iowa,  447;  Caswell  v.  70;  Wagner  v.  Meety,  69  Mo.  150;  Hall 

Oibbs,  33  Mich.  331;  Doty  v.  Martin,  v.  Wesster,  7  Mo.  App.  66;  Gold  etc 

32  Mich.  462;  Bntler  v.  Burleson,  16  TeL  Co.  v.  Todd,  17  Uun,  548;  Gillis 

H  176;  Chieraad  v.  Dandelet,  32  Md.  v.  Hall,  2  Brewst  342;  Beckwith  v. 

9(1;  3  Am.  Rep.  164;  [National  Prov.  Howard,  6  R.  I.  1;  Manhattan  etc 

Biok  V.  Mar&all,  40  Ch.  Div.  112.  Co.  ▼.  Van  Keuren,  23  N.  J.  Eq.  251; 
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§  1345.  Uiscellaneoiis  Oases.  —  As  has  already  been 
stated^  an  injunction  will  always  be  granted,  if  necessary, 
to  protect,  aid,  or  enforce  any  equitable  estate,  interest, 
or  primary  right,  or  to  secure  and  render  efficient  any- 
purely  equitable  remedy.  Among  the  most  important 
instances  in  which  this  general  doctrine  is  applied,  in 
addition  to  those  already  mentioned,  are  the  following: 
Against  Corporations  and  their  directors  and  officers,  to 
restrain  acts  which  are  illegal,  idtra  vires,  or  in  violation 
of  their  fiduciary  duties.^  While  the  right  to  membership 

Haskell  ▼.  Wright,  23  N.  J.  Eq.  389;  lole  remedy,  or  in  connection  with 

Parker  t.  Garrison,  61  IlL  260;  Frank  the  remedies  of  rescission,  oanoella- 

▼.  Brnnnemann,  8  W.  Va.  462;  [Bailey  tion,  accounting,  eta    In  connection 

Y.  Collins,  69  N.  H.  469;   Myers  v.  with  the  cases  tbere  cited,  see  also 

Kalamazoo  Baggy  Co.,  64  Mich.  215;  the  following  as  illustrations:  To  re- 

62  Am.  Rep.  811  (sale  of  good-will).]  strain  uUra  virea  acts:  Lord  Ankland 

Contracts  which  are  entirely  affirm-  v.  Westminster  Board,  L.  R.  7  Ch. 

ati^e  in  form  and  language  may  im-  697;  Metts  ▼.  Korthem  R'y,  L.  R.  5 

ply  and  delude  a  negative,  so  that  Ch.  621;  Pudsey  Gas  Co.  ▼.  Corpora- 

their  violation  may  be  restrained  by  tion  of  Bradford,  L.  R.  16  Bq.  167; 

injunction.     In  HaRnilton  ▼.  Hector,  Pickering  ▼.  Stephenson,  L.  R.  14  Eq. 

L.  R.  6  Ch.  701,  a  husband  and  wife  322;  Kernagban  ▼.  Williams,  L.  IL  6 

had  stipulated  in  a  separation  deed  £q.  228;  London  etc.  R'y  y.  London 

that  the  children  should  attend  such  etc.  R'y,  4  De  Gex  ft  J.  362;  Ware  ▼. 

schools  as  their  father  should  choose,  Regent's  Canal  Co.,  3  De  Cex  ft  J. 

and  should  spend  their  holidays  where  212;  Rogers  v.  Oxford  etc.  R'y,  2  De 

the  trustees  should  direct;  the  trustees  Gex  ft  J.   662;  Hodgson  y.  Earl  of 

directed  that  they  should  spend  one  PowLb,  1  De  Gex,  M.  ft  G.  6;  Cohen  y. 

half  their  holidays  with  their  father,  Wilkinson,  1  Macn.  ft  G.  481;  Platte- 

and  the  rest  with  their  mother;  the  Yille  y.  Galena  etc.  R.  R.,  43  Wis. 

father  was  restrained  by  injunction  493;    [Tomkinson  y.  8.  B.  R'y  Co., 

from   interfering  with  the    children  35  Ch.   DiY.  675;  Sterling's  Appeal, 

during  the  time  they  were  to  spend  111  Pa.  St  35;  66  Aul  Rep.  246. j    To 

with  their  mother,  in  Yiolation  of  his  restrain  unlawful  acts  of  directors  or 

agreement.    See  also  Drury  y.  Molins,  managing  officers  in  Yiolation  of  their 

6  Ves.  328;  Pratt  y.  Brett,  2  Madd.  fiduciarY  duties:  Cannon  y.  Trask,  L. 

62;  Briggs  y.  Law,  4  Johns.  Ch.  22;  R.  20  £4.  669;  Dowling  y.  Pontypool 

MarYine  y.  Drexel's  Ex'rs,  68  Pa.  St.  etc  R'y,  L.  R.  18  Eq.  714;  Feather- 

362;    [Pollard   y.   Photographic  Co.,  stone  y.  Cooke,  L.  R.  1 6  Eq.  298;  Mair 

40  Ch.  DiY.  345  (photographer  enjoined  y.  Himalaya  Tea  Co.,  L.  R  1  Eq.  411; 

from  exhibiting  or  selling  to  the  pub-  Carlisle  y.  South  East.  R'y,  1  Macn.  ft 

lie  copies  of  photograph  of  a  woman  G.  689  (to  restrain  payment  of  diYi- 

which  he  had  taken  for  her  own  use;  dends);  Pond  y.  Vt.  Valley  R.  R.,  12 

the  decision  being  rested  partly  on  the  Blatchf .  280;  Webb  y.  Ridgely,  38  Md. 

ground  of  an  implied  contract  not  to  364  (to  restrain  a  fraudulent  transferee 

use    the    photographic    negative    for  of  stock  from  Yoting);  [Lincoln  Nat. 

such  purposes).    See  also  §  1340,  note].  Bank  y.  Portland  eta  B.  R.,  82  Me. 

'  The  g[eneral  subject  of  suits  against  99  (to  restrain  OYcrissue  of  shares  to  a 

corporations,  and  their  managing  offi-  stockholder).^    To  restrain  tbt*  minor- 

cers,  based  upon  their  trust  relations,  ity  of   a  religions  corporation  from 

and  their  acts  in  Yiolation  thereof,  interfering  wiUi  the  control  of  the  ma* 

has  already  been  considered:  Ante,  §§  jority:  C(x>per  r.  Gordon,  L.  R.  8  Bq. 

1091-1096.     In  all  such  suits  an  in-  249;  Perry  y.  Shipwav,  4  De  Gex  ft 

junction  may  be  granted  either  as  the  J.  353.    [See  also  Hackney  y.  Vawtor« 
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in  a  corporation  9  or  to  be  a  corporation  officer,  cannot,  in 
general,  be  tested  by  means  of  an  injunction,  tbe  improper 
or  unlawful  expulsion  of  a  member  from  a  voluntary 
association  without  good  cause,  or  in  violation  of  its 
by-laws,  may  be  restrained  by  injunction.  Between 
Mortgagors  and  Mortgagee^}  Against  Public  Officers.  An 
injunction  will  not  be  granted,  in  general,  to  restrain 
persons  from  acting  as  public  officers;'  but  tbe  illegal, 
unlawful,  or  improper  acts  of  public  officers  may  be  re- 
strained  when  they  would  produce  irreparable  injury,  or 
create  a  cloud  upon  title,  or  when  such  remedy  is  neces- 
saiy  to  prevent  a  multiplicity  of  suits.*    To  prevent  a 

.  SISl]    To  restrmin  a  oorpont-    K.  Y.  568  (remoWoff  property);  Tay- 
from    eommiitiiiff    a    trespaas:    lor  ▼.  CoUinfl,  61  VfiM.  123  (■ame  rem- 
:  B'y,  f  De 


Bfcnfield  ▼.  Mid-Sumez  B'y,  3  De  edy  on  forecloaare  of  a  land  oontraei); 

Gex  4  J.  «6;  and  tee  eaaee  poti,  nn-  [Walker  t.  Radford,  67  Ala.  446  (to 

dtr  heMl  of  Treapam.    To  reatrain  the  prerent  remoTal  of  mortgaged  ehat- 

eipolaun  of  a  member  from  a  dnb  teb  from  the  jarisdiction);  Moaea  t. 

«  aodety:   Labonchere   t.   Earl   of  Johnaon,  88  Ala.  517;  16  Am.  8L  Bop. 

WkaneUffa,  L.  &  13  Ch.  IMt.  346;  58    (land    ooatraot);    McCormiek   t. 

Raher  y.  Keane,  L.  R.  11  Cb.  DiT.  Hartley,    107    Ind.  248;  Mitchell  y. 

353;  fiaher  Y.  Board  of  Trade,  80  lU.  Amador  Canal  etc  Co.,  75  CaL  495; 

^;  ^regg  ▼.  Maaa.   Med.   Soc,  HI  LaYenaon  y.  Standard  Soap  Ca,  80 

Maaa  185;  15  Am.  Rep.  24;  Lowry  y.  CaL  245;  13  Am.  St  Rep.  147.    Bnt 

Bead,  3  Brewai.  452;  pThomaa  y.  M.  not  where  the  waste  doea  not  imperil 

H.  P.  Union,  121  N.  Y.  56.]    Aa  to  the  aecority:  Moriarty  t.  Aahworth, 

tfaaiaaof  aa  injnnction  to  reatrain  a  43  Minn.  1;  19  Am.  St.   Rep.  203.] 

peiaon  from  being,  or  from  acting  aa.  See  alao  caaea  cited  pott^  under  head  of 

aa  oflieer  of  a  corporation,  aee  Aslatt  Waate. 

▼.  (3orpor.  of  Southampton,  L.  Ri.  16  '  The  legal  remedy  ia,  in  general, 
Ch.  Ky.  143;  Hnaaey  y.  Gallagher,  61  adequate  to  teat  the  right  to  a  public 
0^  fl6i  See  alao,  in  general,  Crom-  office:  Campbell  y.  Taggart,  10  Phila. 
lord  etc.  B'y  y.  Stockport  etc.  B'yt  1  443;  Jonea  y.  Comm'ra  of  GrauYille, 
Be  Oex  4  J.  326;  Aunm  etc.  B.  R.  77  N.  C.  280;  Sneed  t.  Bullock,  77 
Y.  lAwrenoebttiig^  56  Ind.  80.  N.  C.  282;  Stone  y.  Wetmore,  42 
*To  reatrain  mortgagee  from  im-  Ga.  601;  Sandera  y.  Metcalf,  1  Tenn. 
proper  aala  under  a  power  of  aale,  by  Ch.  419  (no  injunction  to  reatrain  a 
adTertiaemant,  ete.:  Capehart  y.  judge  from  acting);  [Oagood  y.  Jonea, 
Kggi,  77  K.  C.  261;  PumeU  y.  60  K.  H.  543;  Gilroy^a  Appeal,  100  Pa. 
Yaaajbaa,  77  K.  C.  268;  Haggenon  St.  5;  MacDonald  y.  Rehrer,  22  Fla. 
Y.  fiullipa,  37  Wia.  364;  CoDma  y.  198;  Hueb  y.  Hahn,  75  Wia.  468; 
laaport,  4 De Gex,  J.  48.  600.  [See  Reemelin  y.  Moaby,  47  Ohio  81  570 
Badaati  y.  FMek,  28  S.  C.  176;  Glover  (injunction  not  granted  to  reatrain  the 
▼•  Henlvea,  82  Ala.  324.]  To  re-  removal  of  a  pnUio  officer);  In  re 
itein  mor^agor  from  committing  Sawyer,  124  U.  S.  200;  Muhler  y. 
varte,  under  certain  drenmatanoea,  Hedekin,  119  Ind.  481.] 
«  doing  otiiar  acta  to  the  property  *  [People  y.  Dwyer,  90  N.  Y.  402; 
vhcfeiiy  the  eeeurity  would  be  imper-  Moraan  y.  Binghamton,  l(tt  N.  T. 
iled:  Bagnatt  ▼.  Yillar,  L.  R.  12  (Jh.  600.]  To  reatrain  the  impoaition  or 
IHy.  812  (entttng  cropa);  Warner  y.  enforcement  of  illegal  tazea  and  other 
Jaeoh,  L.  &  20  Cb.  DiY.  220;  Ttn-  public  bnrdena,  at  the  auit  of  tax- 
Baa  Y.  BedgraYO,  L.  Bb  18  Cb.  IMy.  payera:  See  anie,  yoI.  1,  H  259, 
Hli  MuL  lSu  Im.  Gbw  T.  B|^«r,  79  26(^  265,  266^  when  thia  anbjeet  ia 
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Cloud  upon  TiUe.  The  use  of  the  injonction  to  prevent 
acts  which  would  create  a  cloud  upon  title  is  governed 
by  the  same  rules  which  control  the  remedy  of  removing; 
a  cloud  from  title.^  To  protect  Married  Women*$  prop* 
erty.'  In  controversies  between  PartnerSp  and  in  other 
special  cases.* 


folly  diamuied,  and   the  oonflioting  ▼.  Camden,  29  N.  J.  Eq.  6;  Brown  t. 

resnltoM  deouionsin  different  states  OaUettsbars,  II  Bash,  435;  Peoples, 

are  formulated.    In  addition  to  the  Canal  Board,  55  N.  Y.  390;  Kelly  t. 

cases  there  cited,  see  Wagner  T.Meety,  Baltimore,  53  Md.  134;  [Marphy  ▼• 

69  Mo.  150;  Cnrtenias  v.  Grand  Rap-  East  Portland,  42  Fed.  Rep.  308;  lufont* 

ids  etc  K  R.,  37  Mich.  583;  Cattell  eomery  Gas  light  Co.  ▼.  City  Cooncil^ 

V.  Lowry,  45  Iowa,  478;  Albany  etc.  $7  Ala.  245;  Delaware  Co.  s  Appeal, 

Min.  Co.  ▼.  Anditor-General,  37  Mich.  119  Pa.  St.  159.]    Miscellaneous    in- 

391;  Sinclair  ▼.  Comm'rs  of  Winona  stances  in  which  an  injunction    has 

Co.,  23  Minn.  404;  23  Am.  Rep.  694;  been  granted:  To  prevent  the  remoYal 

South  Platte  Land  Co.  ▼.  Comm'rs  of  of  a  public  school-house:  District  etc 

Buffitlo  County,  7  Neb.  253;  Burling-  of  LodomiUo  ▼.  District  eta  of  Oaas^ 

ton  etc.  R.  K.  T.   Comm'rs  of  York  54  Iowa,    115;  or  the   removal  of  a 

County,  7  Neb.  487;  George  ▼.  Dean,  county  seat:  Stuart  v.  Bair,  8  Baxt. 

47  Tex.  73;  Douglass  ▼.  Harrisville,  9  141;  [Lanier  y.  Padgett,  18  Fla.  842.] 

W.  Va.  162;  27  Am.  Rep.  548;  Marsh  To  prevent  taking  <»  private  property 

V.  Supervisors  of  Clark  County,  42  for  public  use  without  compensation: 

Wis.  602;  Schettler  v.  Fort  Howard^  Folley  v.  Passaic,  26  N.  J.  Eq.  216;  and 

43  Wis.  48;  Hagaman  v.  Comm'rs  of  see  Tribune  Ass'n  v.  Sun  etc  Ass'n,  7 
Good  County,  19  Ran.  394;  Worthen  Hun,  175;  Dairiese  v.  Cooke,  91  U.  & 
▼.  Badgett,  32  Ark.  496;  New  Orleans  580;  Lewis  v.  Providence,  10  R.  L  97; 
etc.  R.  lU  V.  Dtinn,  61  Ala.  128;  Wells  People  v.  Chicaffo,  53  HI.  424;  [Van- 
V.  Dayton,  11  Nev.  161;  Union  Pacific  derhp  v.  Grand  Kapids,  73  Mich.  522; 
R.  R.  V.  Lincoln  Co.,  3  Dill.  300;  16  Am.  St.  Rep.  597;  Miller  v.  Mor- 
Brown  v.  Concord,  56  N.  H.  376;  ristown,  47  N.  J.  Eq.  62;  Payne  ▼. 
Savings  Bank  v.  Portsmouth,  62  N.  H.  Kansas  &  A.  V.  R'y  Co.,  46  Fed.  Rep. 
17.  To  restrain  the  sale  of  land  under  546;  Quintini  v.  Board  of  Aldermen, 
an  illegal  tax  or  assessment:  Kean  64  Miss.  483;  60  Am.  Rep.  62;  Church 
V.  Asch,  27  N.  J.  Eq.  57;  Oliver  v.  v.  Joint  School  District,  55  Wis.  399.] 
Memphis  etc.  R.  R.,  30  Ark.  128  (a  ^  See  poii,  Remowng  Cloudy  and  cases 
sale  of  a  railroad);  Deming  v.  James,  there  cited  [§  1398,  note];  Lehman  v. 
72  111.  78  (a  sale  of  personal  property  Roberts,  86  N.  Y,  232;  Strusburgh  v. 
not  subject  to  tax);  Abbott  v.  Eager-  New  York,  87  N.  Y.  452;  Dederer  ▼• 
ton,  53  Ind.  196  (same);  Trowbridge  v.  Voorhies,  81  N.  Y.  154;  Remington 
Horan,  78  N.  Y.  439;  [Spring  Valley  Paper  Co.  v.  CDoughert^,  81  N.  Y. 
W.  W.  V.  S.  F.,  82  Cal.  286;  16  Am.  474. 

St  Rep.  116  (to  restrain  a  board  of        '  An  injunction  may  be  needed  for 

supervisors,  having  power  to  fix  wa-  this  purpose;  as,  for  example,  to  re- 

ter  rates,   from   nxmg  unreasonable  strain  the  sale  of   her   property  for 

rates).]    Instances  of  injunction   re-  her  husband's  debts  when  her  title  is 

fused:  Against  election  officers:  Ron-  clear,  but  not  unless  it  Is  clear:  Allen 

danesv.  NewOrleaus,  29La.  Ann.271;  v.  Benners,  10  Phila.  10;  Simson  ▼. 

Harris  v.  Schryock,  82  HI.  119;  Har-  Bates,  10  Phila.  66;  to  prevent  the 

desty  V.  Taft,  23  Md.  512:  87  Am.  Dec.  collection  of  a  mortgage  assigned  by  a 

584;  [Weil V.  Calhoun,  25  Fed.  Rep.  865;  wife,  when  the  assignment  was  void: 

Willeford  v.  Stote,  43  Ark.  62;  People  French  v.  Snell,  29  N.  J.  Eq.  95 . 
▼.  Supervisors,  75  CaL  179.]    Against        '  In  settlement  of  partnership  af- 

a  city  exercising  legislative  powerst  fain  after  a  dissolution:  Large  v.  Dit- 

Chicago  V.  Wright,  69  111.  318;  and  see  mars,  27  N.  J.  Eq.  283.  Speoal  caaea: 

Des  Moines  Oas  Co.  v.  Des  Moines,  When  to  restrain  arbitration:  Picker- 

44  Iowa,  505;  24  Am.  Rep.  756;  Hugg  ing  v.  Cape  Town  R>,  L.  R.  1  Eq.  84; 
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11340.  The  etiatei  and  intaratti  gmenUy  l«gtL 

11847.  Kindi  aad  elasMt  of  torU  TCstrainod. 

11348.  Waste. 

1 1349.  Nnuanoe:  PaUio. 

1 1360.  Nuinaoe:  PriFate;  wlien  reatralnad. 

§  1351.  Same:  Inatanoea;  TioUtuna  of  eaaementfc 

1 1362.  Patent  rights  and  oopyrighti. 

1 1363.  Literary  property  at  diatinet  from  oopyrigbl 
f  1364.  Trade-marka. 

11365.  Oood-wiU. 

11366.  Treapaaaea. 

f  1367.  General  doctrine;  eaaea  in  which  tieapaw  may  ha  anjolned. 

§  1368.  Blander  of  title;  lihela;  wrongfol  nae  of  nama^ 

S 1346.    The  Estates  and  Interests  Oenerally  Legal. — 

The  estates,  interests,  and  primary  rights  to  be  secured 
by  injunctions  of  this  kind  are  in  most  instances  legal; 
and  the  injunctions  themselves,  as  a  class,  are  frequently 
described  as  those  for  the  protection  of  legal  rights  and 
interests.  So  far  as  they  do  thus  sustain  and  enforce 
legal  rights,  they  are,  of  course,  supplementary  to  or  in 
lien  of  the  legal  remedies  which  courts  of  common  law 
originally  gave,  and  perhaps  now  give,  by  action,  under 
the  same  circumstances.  For  this  reason,  the  general 
test  as  stated  in  a  former  paragraph  applies  with  special 
force.  The  inadequacy  of  the  legal  remedies  is  the  crite- 
rion which  determines  the  exercise  of  this  preventive 
jnrisdiction;  and  the  criterion  is  enforced,  especially  by 
the  American  courts,  with  great  strictness. 

§  1347.    Kinds  and  Classes  of  Torts  Sestrained. —  The 
logal  remedy  is  ordinarily  considered  as  adequate  in 

te  pi«f«nt  injury  to  the  property  of  a  preyent  a  perwm  from  taking  letters 

tonapi  monarcfaf  reatrainiog  the  pab-  from  the  post-offioe for  fraadmentrnir- 

iwatiOQ  of  spnrioQs  secnrities  of  the  poses:  Zellenkoif  ▼.  Collins,  23  Hun, 

Conign  government:  Emperor  of  Ans-  156;   and  see  Gnion  t.  Trask,   1  De 

toftT.&y.SDeGez^F.  4J.217;to  Gez,  F.  &  J.  373. 
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cases  of  torts  to  the  person,  and  to  property  held  by  a 
legal  title,  and  equity  does  not  interfere.*  There  are, 
however,  certain  species  of  torts,  in  respect  to  each  of 
which,  as  a  class,  it  is  settled  that  the  legal  remedy  is  gen- 
erally inadequate,  so  that  equity  will  generally  interfere 
to  prevent  the  wrong  by  injunction.  There  are  other 
species  of  torts,  in  respect  to  each  of  which,  as  a  class, 
the  legal  remedy  is  adequate,  but  may  become  inadequate, 
in  individual  instances,  from  their  particular  circum- 
stances, so  that  in  those  instances  an  injunction  will  be 
granted.  In  the  kind  of  torts  for  which  the  legal  remedy 
is  generally  inadequate,  so  that  an  injunction  is  a  proper 
remedy,  the  title  of  the  injured  party  must  be  clear,  the 
injury  real,  and  not  merely  temporary  or  transient.  They 
are  waste,  nuisance,  including  interference  with  ease- 
ments, servitudes,  and  similar  rights,  infringements  of 
patent  rights,  of  copyrights,  of  trade-marks,  and  of  other 
intangible  property  rights,  the  pecuniary  value  of  which 
cannot  be  certainly  estimated,  such  as  literary  property 
in  manuscript  writings  and  good-will.  In  ordinary  tres- 
passes the  injured  party  is  left  to  his  remedy  of  damages, 
but  the  circumstances  of  a  trespass  to  property  —  espe- 
cially to  real  property  —  may  be  such  that  the  compen- 
satory remedy  is  inadequate,  and  a  court  of  equity  will 
prevent  the  wrong  by  injunction. 

§  1348.  Waste.  — Waste  is  the  destruction  or  improper 
deterioration  or  material  alteration  of  things  forming  an 
essential  part  of  the  inheritance,  done  or  suffered  by  a  per- 
son  rightfully  in  possession  by  virtue  of  a  temporary  or  par- 
tial estate, — as,  for  example,  a  tenant  for  life  or  for  years. 
The  rightful  possession  of  the  wrong-doer  is  essential,  and 
constitutes  a  material  distinction  between  waste  and  tres- 

>  Injunction  never  granted  to  re-  tion  will  be  granted  while  the  plain- 
strain  criminal  acts:  Pnillips  ▼.  Stone  tiff's  legal  right  it  really  donbtfnl 
Moontain,  61  €kk  386;  life  Aas'n  v.  and  nnaettled:  Nat  Docks  R.  R.  v. 
Boogher,  8  Mo.  App.  173;  nor  arrests:  Central  B.  R.,  32  N.  J.  Eq.  765; 
Davis  ▼.  Am.  Soc,  6  Daly,  81;  75  N.  Y.  overruling  Cent.  R.  K.  ▼.  Pa.  R.  R.. 
362;  Oohen  v.  Comm'rs  of  Goldsboro,  31  N.  J.  £q.  475. 
77  N.  C.  2.    No  preliminary  injnno- 
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pass.'  The  remedy  by  injunction  is  folly  establishedi  and 
has  not  only  yirtoally  superseded  the  old  common-law 
**  action  of  waste/'  but  has  to  a  great  extent  taken  the 
place  of  the  ''  action  on  the  case "  for  damages.  An  in- 
jmiction  will  be  granted  in  all  cases  where  a  legal  action 
would  lie  to  recover  possession  of  the  land  wasted,  or  to 
recover  damages.'  It  will  also  be  granted  in  many  in- 
stances  where  no  legal  action  can  be  maintained,  although 
the  interest  of  the  injured  party  is  legal;*  and  where  the 
estate  of  the  injured  party  is  wholly  equitable;*  and  where 

>  Many  aete  are  not  waste  in  thia  ▼. ^  16  Ves.  173;  Pratt  r.  Brett^ 

eoeatrj  which  would  he  waate  in  2  Madd.  62;  dement  ▼.  Wheeler,  26 
Eng^dy  aoeh  aa  catting  timber,  and  N.  H.  361;  Attaqain  ▼.  Fish,  6  Met. 
Bodea  ef  vaing  the  soil,  when  done  in  140,  147;  Kane  t.  Vanderhoigh,  1 
aeeordaaoe  with  thenaoal  methods  of  Jolma.  Gh.  11,  12;  Douglass  ▼.Wig- 
nod  husbandry  in  the  neighborhood:  gins,  1  Johns.  Ch.  435;  Kidd  ▼.  Den 
See  Drown  t.  Smith,  62  Me.  141;  nison,  6  Barb.  10,  15;  Series  y.  Sarlea, 
Ksder  t.  Eastman,  11  Vt.  293;  Gar-  3  Sand.  Ch.  601;  Ware  v.  Ware,  6  N. 
diner  t.  Dering;  1  Paige,  573;  lav-  J.  Eq.  117;  Duvall  ▼.  Waters,  1  Bland, 
iagiton  ▼.  Reynolds,  26  Wend.  115;  669,  576;  18  Am.  Dee.  350;  Lewis  r. 
Morebooae  t.  Cotheod,  22  N.  J.  Eq.  Christian,  40  Ga.  187;  Smith  t.  Bome, 
581;  Lynn's  Appeal,  31  Pa.  Si.  44;  72  19  Ga.  89;  Lyon  t.  Hunt,  11  AkL  295, 
Am.  Dee.  721;  McCullongh  ▼.  Irvine,  305;  46  Am.  Dea  216;  [ITniTersity  v. 
13  Pis.  St  438;  Crawley  ▼.  Timberlake,  Tucker,  31  W.  Va.  621 ;  Jonea  r.  Brit- 
2Ired.  Eq.  460;  Alexander  ▼.  Fiaher,  ton«  102  H.  C.  166;  and  aee  Crowe  ▼. 
7  Ala.  314.  Wilson,  65  Md.  479;  57  Am.  Era.  343.] 

«Pult«aey  r.  Shelton,  6  Ves.  2G0,        *  Garth  v.  Cotton,  1  Vea.  8r.  624^ 

aote;  Twort  ▼.  Twort,  16  Yes.  128;  556;   1    Dick.  183;  1  Lead.  Cas.  Eq. 

HekF.  Thomas,  7  Yesi  589;  Smallman  955;  Robinson  v.  Litton,  3  Atk.  209; 

T.  Onions^  3  Brown  Ch.  621;  Powya  Farrant  t.  Lovel,  3  Atk.  723;  Stana- 

T.  BUpave,  4  De  Gex,  M.  k  G.  448;  field  ▼.  Habergham,  10  Yea.  273^  277; 

Kekewich  r.  Marker,  3  Macn.  A  G.  Humphreys  ▼.  Hurison,  1  Jacob  & 

311;  Hawley  ▼.  aowea,  2  Jc^ns.  Ch.  W.  581;  Wellington  ▼.  Taylor,  1  N. 

122;  Kane  t.  Yanderburgh,  1  Johns.  J.  Eq.  314,  318;  Brasbearv.  Macey,  3 

Ck  11;  Wataon  ▼.  Hunter,  5  Johna.  J.  J.  Marsh.  89.     At  the  suit  of  the 

Ql  169;  9  Am.  Dec.  295;  Duvall  t.  vendee  against  the  vendor  under  a 

Waters,  1  Bland,  569,   576;  18  Am.  land  contract:  Smith  and  Fleck's  Ap- 

Dec.  350;  Hill  v.  Bowie,  1  Bland,  593;  peal,  69  Pa.  St  474.    Between  mort- 

Uarkbam  ▼.  Howell,  33  Ga.  508;  Peak  gagee  and  mortgagor,  to  restrain  waste 

T.  Hayden,  3  Bush,  125;  Northrup  v.  of  the  mortgaged  premises:  Brady  r. 

Trask,  39  Wia.  515;  Mut  L.  Ins.  Co.  Waldron,  2  Johns.  Ch.  148;  Robinson 

V.  Kgler,  79  N.  Y.  568;  Yandemark  v.  Preswick,  3  Edw.  Ch.  246; 


V.  Sefaoonmaker,    9    Han,    16;    Wil-  v.  Colbnm,  11  Paige,  50.3;  Phoenix  v. 

Hams  V.    Peabody,  8  Hon,   271;  Le  Clark,   6  N.  J.   £^.   447;  Nelson  v. 

Roy  V.  Wright,  4  Saw.  530  (plaintiff 's  Pinef^r,  30  IlL  473;  Bunker  v.  Locke, 

\^  title  disputed);  [Brock  v.  Dole,  15  Wis.  635;  Uobinson  v.  Russell,  24 

6S  Wis.   142;  Lavenson  v.  Standard  Cal.  467;  Cooper  v.  Davis,  15  Conn. 

Soap  Co.,  80  CaL  245;  13  Am.  St.  556;  State  v.  North,  etc  R'y,  18  Md. 

Rep.  147.]  193;  Parsons  v.  Hughes,   12  Md.  1; 

'Garth  v.  Cotton,  1  Yes.  Sr.  524,  and  in  other  cases  of  injuries  analo- 

K6;  1  Dick.  183;   1  Lead.  Cas.  Eq.,  eons  to  waste:    Litka  v.  Wilcox,  39 

4tii  Am.  ed.,  955;  Perrot  v.  Perrot»  3  Mich.  94;  Patton  v.  Moore,  16  W.  Ya. 

Atk.  94;  BobinsoD  r.  Litton,  3  Atk.  428;  37  Am.  Rep.  789;  Frank  v.  Brun- 

209;  Farrant  v.  Level,   3   Atk.  723;  nemann,  8  W.  Va.  462;  [see  also  mUe^ 

D&Tis  V.  Leo,  6  Yesi  784,  787;  Onslow  §  1345,  note.] 
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the  waste  itself  is  entirely ''  equitable/' — that  is,  where,  by 
the  terms  of  the  will,  deed,  settlement^  or  lease,  the  tenant 
holds  the  land  '' without  impeachment  of  waste."  ^  An 
injunction  will  also  be  granted  to  restrain  threatened 
waste,  although  none  has  actually  been  committed.' 

§  1849.  Nuisance  —  Public. — A  court  of  equity  has 
jurisdiction  to  restrain  existing  or  threatened  public  nui- 
sances by  injunction,  at  the  suit  of  the  attorney-general 
in  England,  and  at  the  suit  of  the  state,  or  the  people, 
or  municipality,  or  some  proper  officer  representing  the 
commonwealth,  in  this  country.  A  public  nuisance  must 
be  established  by  clear  evidence,  before  the  preyentiye 
remedy  will  be  granted.*  A  public  nuisance  will  also  be 
restrained  at  the  suit  of  a  private  person  who  suffers 
therefrom  a  special  and  particular  injury  distinct  from 
that  suffered  by  him  in  common  with  the  public  at  large; 
but  this  injury  must  be  real,  and  such  that  the  legal 
remedy  of  damages  would  not  be  adequate.^ 

^  Garth  r.  Cotton,  ntpra;  Yaae  y.  Bochester  y.  Brickflon,  46  Barb.  92; 

Lord  Barnard,  2  Vem.  738;  Free.  Ch.  Coast  Line  B.  K  y.  Cohen,  60  O*. 

454;  Bolt  y.  Lord  SomerTille,  2  £q.  451;   Pennaylyania  ▼.  Wheeling  etc 

Cas.  Abr.  759;  Aston  y.  Aston,  1  Yes.  Bridge  Co.,  13  How.  618;  Miss.  %  Mo. 

8r.  264;  Bnrges  y.  Lamb,  16  Ves.  174,  B.  K.  y.  Ward,  2  Black,  485;  AU'y- 

185;  Day  v.  Merry,  16  Ves.  875;  Abra-  Gen.  v.  Cohoes  Co.,  6  Paige,  133;  29 

hall  y.  Bnbb,  2  Swanst.  172;  Morris  Am.  Dec.  755;  Mohawk  Bridge  Co.  y. 

y.  Morris,  15  Sim.  505;  Wellesley  y.  Utica  etc  B.  B.,  6  Paige,  554;  Peo- 

Wellesley,  6  Sim.  497;  Micklethwait  pie  y.  Third  Ave.  B.  B.,  45  Barb.  63; 

y.  Micklethwait,  1  De  Gez  &  J.  504,  tlinchman  y.  Paterson  eto.  B.  &,  17 

619;  Kekewich  y.  Marker,  3  Macn.  &  N.  J.  Eq.  75;  86  Am.  Dec  252;  Craiff 

G.  311;  Att'y-Ckn.  y.  Dnke  of  Marl-  y.   People,  47   IlL  487;    [Att'y-Gen. 

borongh,  8  Madd.  498,  538;  Sowerby  y.  Shrewsbury  eto.  Co.,  21  Ch.  Diy. 

y.   Fryer,   L.   B.  8  Bq.  417;  Birch-  752;   Health  Dept  of  Kew  York  y. 

Wolfe   y.   Birch,   L.   B.   9  Eq.   6^3;  Pnrdon,  99  N.  Y.  238;  52  Am.  Bep. 

Bubb  y.  Yelyerton,  L.  B.  10  Blq.  465;  22;  Bozell  y.  Andrews,  103  N.  Y.  150; 

Clement  y.  Wheeler,  25  N.  H.  361.  Att'y-Gen.   y.   Jamaica  Pond    Aqae- 

*  Bodgers  y.  Bodgers,  11  Barb.  595;  duct,  133  Mass.  363;  Att'y-Gkn.  y. 
Dnyall  y.  Waters,  1  Bland,  569,  576;  Williams,  140  Mass.  329;  54  Am.  Bep. 
18  Am.  Dec.  350;  London  y.  Warfield,  468;  Town  of  Burlington  y.  Schwarx- 
5  J.  J.  Marsh.  196;  White  Water  etc  man,  52  Conn.  181;  52  Am.  Bep.  571; 
Co.  y.  Comegys,  2  Ind.  469;  Pooly  City  of  New  Castle  y.  Baney,  130  Pa. 
y.  Stringham,  4  Utoh,  107;  Sheridan  St.  546;  Harlan  A  H.  Co.  y.  Psschall, 
y.  MoMullen,  12  Or.  150.]  5  Del.  Ch.  435;  Bayenswood  y.  Flem- 

*  Att'y-Gen.  y.  Cleayer,  18  Ves.  211,  ings,  22  W.  Va.  52;  46  Am.  Bep.  485; 
217;  Att'y-Gen.  y.  Forbes,  2  Mylne  St  City  of  Demopolis  y.  Webb,  87  Ala. 
C.  123;  Earl  of  Bipon  y.  Hobart,  3  659;  State  y.  Carpenter,  68  Wis.  165; 
Mylne  &  K.  169,  179;  Att'y-Gen.  y.  60  Am.  Bep.  848;  People  y.  Gold  Bon 
Great  East.  B'y,  L.  B.  6  Ch.  572;  etc.  Co.,  66  Cal.  138;  56  Am.  Bep.  80.1 
Att'y-Gen.  y.  Ban  Claire,  37  Wis.  400;  ♦  Soltan  y.  De  Held,  2  Sim.,  N.  8., 
State  y.  Baa   Claire,  40  Wis.  533;  133;  Att'y-Gen.  y.  Sheffield  Gas  Co., 
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§  1350.  Private  Nuisance  —  When  Restrained.  —  It  is 
a  well-settled  doctrine  that  equity  will  restrain  a  private 
nnisance  at  the  suit  of  the  injured  party.  This  remedy 
will  not,  however,  be  granted  in  every  instance  of  alleged 
nuisance.  The  present  or  threatened  injury  must  be 
real,  not  trifling,  transient,  or  temporary;  it  must  be  one 
for  which,  either  on  account  of  its  essentially  irreparable 
nature,  or  its  repetition  or  continuance,  the  legal  remedy 
of  damages  is  inadequate.  The  title  of  the  plaintiff  must 
also  be  clear,  or  at  least  not  subject  to  any  substantial 
doabt  or  question.  The  equitable  jurisdiction  is  there- 
fore based  upon  the  notion  of  restraining  irreparable 
mischief,  or  of  preventing  vexatious  litigation,  or  a  mul- 
tiplicity of  suits.' 

SDeGftx,  M.  a  O.  804;  Atfy-Gen.  ▼.  11  Md.  128;  S9  Am.  Dec  184;  Savan- 

Cbabiidge  Gat  Co.,  L.  R.  4  Ch.  71,  nah  etc  R.  R.  y.  Shiels.  33  Ga.  601; 

SO;  AttV-Oen.  ▼.  Gee»  L.  R.  10  £q.  Colombiis    ▼.   Jaquea,    30   6a.    506; 

131;  Onginal  Hartlepool  etc  Co.  r.  Greea  ▼.  Oake^  17  111.  249;  Smith  v. 

i^  hTSL  5  Ch.  Div.  713;  Pettibone  Baon  15  IlL  399;  Swell  t.  Green, 

▼.  Hamilton,  40  Wia.  402;  Coast  line  wood,  26   Iow%  877;   Sheboygan  ▼. 

R.  R.  Y.  Cohen,  50  €kk  451;  Thayer  y.  Sheboygan  etc  R.  R.,  21  Wis.  667; 

Kev  Bedford  Rw  Rw,  125  Masa  253;  [Callanan  y.  GUman,  1^7  K.  Y,  360;  1 

Osbonie  y.  Brooklyn  •tc  R.   R.,  5  Am.  SL  Rep.  831;  Flynn  y.  Taylor, 

BlateU.    866;    Hartdiom   y.    South  127  N.  Y.  506;  Potter  y.  Howe,  141 

Bading,  3  Alleo,  601;  Central  Bridge  Mass.  367;  Pearson  t.  AUen,  151  Mass. 

Gorpw  Y.  Lowell,  4  Gray,  474;  Rowe  y.  79;  21  Am.  St.  Rep.  426;  Needham  y. 

Gnnite  Bridge  Corp.,  21  Pick.  344;  N.  Y.  4  N.  R  R  R,  152  Mass.  61; 

Bigelow  Y.  Hartford   Bridge  Co.,  14  Gorton  y.  Tiffany,  14  R  L  95;  Bos* 

Ccnn.  565;  36  Am.  Dec  502;  Frink  y.  worth  y.  Norman,  14  R.  L  521;  lap- 

lAvrenee,  20  Conn.  117;  50  Am.  Dec  pincott  y.  Lasher,  44  K.  J.  Eq.  120; 

274;  Milhaa  y.  Sharp,  27  N.  Y.  611;  Van  Wasenen  y.  Cooney,  45  N.  J.  Eq. 

84  Am.  Dec  314;  Knox  y.  New  York,  24;  Schall  y.  Nnsbanm,  56  Md.  512; 

55  Barb.  404;  Smith  r.  Lockwood,  13  Georgia  Chemical  etc  Co.  y.  Colqaitt, 

Bsrb.  209;  Mayor  etc  y.  Bauniberger,  72  Ga.  172;  Hesing  y.  8cott»  107  IlL 

7  Rob.   (N.  Y.)  219;  Hudson  RiYer  600;  Bailey  y.  CulYer,  84  Mo.   531; 

R  B.  Y.  Loeb,  7  Rob.  (N.  Y.)  418;  Cummings  y.  City  of  St.  Loais,  90 

Manhattan  etc  Cc  y.  Barker,  7  Rob.  Mo.  259;  Marini  y.  Graham,  67  Cal. 

(K.  T.)  523;  Peck  y.  Elder,  3  Sand.  130;  San  Jos4  Ranch  Co.  y.  Brooks, 

126;  Coming  t.  Lowerre,  6  Johns.  Ch.  74  Cal.  463;  Haigro  ▼.  Hodgdon,  89 

439;  Sparhawk  y.  Union  Pass.  R'y,  54  CaL  623.] 

Pa  St  401;  Black  y.  Phila.  etc  R  R,  >  According  to  the  modem  decisions, 

58  Pk.  St  249;  Philadelphia  y.  Collins,  a  mere  denial  of  the  plaintiff's  title  in 

68  P^  St  106;  Back  Mt  etc  Co.  y.  defendant's  pleading  will  not  prevent 

Lehigh  etc  Co.,  50  Pa.  St.  91,  99;  88  an  injunction;  bnt  if  the  plaintirs 

Am.  Dec  534;  Higbee  y.  Camden  etc  title  is  really  disputed,  or  is  in  any 

R.  R.,  19  N.  J.  Eq.   276;  Allen  y.  real  donbt»  it  must  first  be  established 

Boird  of  Freeholders,  13  N.  J.  Eq.  68,  by  a  Yerdict,  before  equity  will  inter- 

74;  Zabriskie    y.    Jersey    City    etc  fere  with  its  preventiYe  relief:  Att'y* 

B.  R,  13  N.  J.  Eq.  314;  Delaware  etc  Gen.  y.  NichcO,  16  Ves.  338, 342;  Wyn- 

B.  R  Y.  Stamp,  8  GiU  &  J.  479;  29  Stanley  y.  Lee,   2  Swanst.  333,  335; 

Aa.  Dec  561;  Tlamilton  Y.  Whitridge,  Fishmongers'  Co.  ▼.  East  Lidia  Cc,  1 
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§  1351.   Same.    Instances — Violations  of  Easements. — 

Among  the  nuisances,  or  wrongs  in  the  nature  of  nui* 
sances,  which  equity  readily  prevents  by  injunction  are 
those  which  consist  in  the  interference  with,  disturbance^ 
or  destruction,  actual  or  threatened,  of  easements  and  ser* 

Dick.  163;  Blakemore  y.  Glamorgan-  654;  Davidson  ▼.  Isham,  9  K.  J.  Eq. 
shire  Canal  Navigation,  1  Mylne  &  K.  186;  Woloott  v.  Melick,  11  N.  J.  Eq. 
154;  Sqnire  y.  Campbell,  1  Mylne  &  C.  204;  66  Am.  Deo.  790;  Smiih  y.  Gam- 
459,  465,  467;  Taylor  v.  Davis,  3  Bear,  mings,  2  Pars.  Cas.  92;  CanningbAm 
388,  note;  Whittaker  v.  Howe,  3  Beav.  y.  Rome  R.  R.,  27  6a.  499;  Cotton  y. 
383,  387,  395,  note;  Spencer  v.  London  Miss.  etc.  Co.,  19  Minn.  497;  Oarliale 
etc.  R'y,  8  Sim.  193;  Soltan  v.  De  Held,  v.  Cooper,  21  N.  J.  Eq.  676,  679,  580, 
2  Sim.,  K.  8.,  133;  Wood  y.  Satcliffe,  2  683-585,  587;  Att*y-Gen.  y.  Steward^ 
Sim.,  N.  S.,  163;  Walter  v.  Selfe,  4  De  21  N.  J.  Eq.  340;  20  N.  J.  Eq.  415; 
Oez  &  S.  315;  Bostock  v.  North  Staf-  Holsman  y.  Boiling  Spring  etc.  Go.» 
fordshire  R'y,  5  De  Gex  ft  S.  584;  St.  14  N.  J.  Eq.  335,  342-345;  Shimer  y. 
Helen's  Smelting  Co.  y.  Tipping,  11  Morris  O.  Co.,  27  N.  J.  Eq.  363;  Nat^ 
H.  L.  Cas.  642;  Broadbent  v.  Impe-  Docks  R'y  v.  Central  R.  R.,  32  N.  J. 
rial  Gas  Ca,  7  De  Gex,  M.  &  G.  436,  Eq.  755;  Central  R.  R.  y.  Pa.  R.  R.» 
461,  462;  7  H.  L.  Cas.  600;  Att'yGen.  31  N.  J.  Eq.  475;  Le  Roy  y.  Wnght, 
Y.  Sheffield  Gas.  etc.  Co.,  3  De  Gex,  4  Saw.  530;  Periy  y.  Parker,  1  Wood. 
M.  &  G.  304;  Crossley  v.  Lightowler,  A  M.   280,  282;  Hart  v.  Mayor  ete. 
L.  R..  2  Ch.  478;  Robson  y.  Whittiug.  of  Albany,  3  Paige,  213;  Taolnmn^ 
ham,  L.  R.  1  Ch.  442;  Att'y-Gen.  y.  Water  Co.  y.  Chapman,  8  Cal.  392; 
Cambridge  etc.  Gas  Co.,  L.  R.  4  Ch.  Hicks  y.  Michael,  15  Cal.  107,  116; 
71;  Goodson  v.  Richardson,  L.  R.  9  Levaroni  y.    Miller,  34  CaL   231;  91 
Ch.  221,  223,  226;  Stanford  y.  Harl-  Am.    Pec  692;  Olmsted  v.   Loomis* 
stone,  L.  R.  9  Ch.  116,  118, 119;  Inch-  9  N.   Y.  423;  Hacker  y.  Barton,  84 
bald  Y.  Robinson,  L.  R.  4  Ch.  388, 395,  HL  313;  Robinson  y.  Bangh,  31  Mich. 
397;  London  etc   R'y  v.  Lancashire  290.     [See  also  Cooper  y.  Crabtree^  20 
etc  R'y,  L.  R.  4  Eq.  174,  178;  Mayor  -Ch.  DiY.  590;  Robinson y.  Kelvert,  41 
Y.  Cardiff  Water  Co.,  4  De  Gex  &  J.  Ch.  Div.  88;  Bait  &  P.  R.  R.  Co.  y. 
696,  597-599;  Elmhirst  v.  Spencer,  2  Baptist  Church,  108  U.  S.  317;  West- 
Maon.  ft  G.  45,  50;  Parker  y.  Win-  brook  Mfg.   Co.  y.  Warren,  77    Me., 
nipiseogee  etc.    Co.,   2    Black,   545;  437;  Milan  Steam  Mills  v.   Hickey, 
Barnes  v.  Hathorn,  54  Mc  124;  Coa  69  N.  H.  241;  Kenney  y.  Consnmen^ 
Y.  Winnepisiogee  etc  Co.,  37  K  H.  Gas  Cc,  142  Mass.  417;  Westcott  y. 
254»  264;  Eastman  y.  Amoskeae  etc.  Middleton,  43  N.   J.  Eg.  478;  Mo- 
Co.,  47  N.  H.  71;  Bnmham  y.  Kemp.  Caffrey's    Appeal,    105  Pa.   St   253; 
ton,  44  N.  H.  78,  90;  Bassett  y.  Salis-  Woodyear  v.  Schaefer,  57  Md.  1;  40 
bnry  etc  Co.,  47  N.  H.  426;  Wilcox  Am.   Rep.   419;  BUiine  v.   Brady,  64 
v.  Wheeler,  47  N.  H.  488;  Wesson  v.  Md.  373;  Kennerty  v.  Etiwan  Phos- 
Washbnrn  Iron  Co.,  13  Allen,  95;  90  phate  Co.,  17  S.  C.  411;  43  Am.  Rep. 
Am.   Dec     181;   Rhode    Island  etc.  607;  Eingsbnry  y.   Flowers,  65  Ala. 
Bank  y.  Hawkins,  6  R.  L  198;  Falls  479;  39  Am.  Rep.  14,  and  note;  Rouse 
Village  etc  Co.  y.  Tibbetts,  31  Conn.  v.  Martin,  75  Ala.  510;  51  Am.  Rep. 
165;  Fish  v.  Dodge,  4  Denio,  311;  47  463,  and  note;  Learned  v.  Hunt»  6S 
Am.  Dec  254;  Catlin  v.  Valentine,  9  Miss.   373;  Wilmarth  y.  Woodcock, 
Paige,  575;  38  Am.  Dec.  667;  Brady  66  Mich.  331;  Ronayne  y.  Loranger^ 
Y.  Weeks,  3  Barb.  157;  Auburn  etc  66   Mich.   373;    Turner  y.   Hart»   71 
Co.   Y.   Douglass,  12  Barb.  553;  Ni-  Mich.  128;  16  Am.  St  Re^  243;  Den- 
agara  Falls  etc.  Cc  y.  Great  Western  ner  v.  Chicago,  M.,  ft  St  P.  R.  R.  Cc, 
R^y,  39  Barb.  212;  Gilbert  y.  Mickle,  67   Wis.    218;    Walts  y.   Foster,    12 
4  Sand.   Ch.  357;  Peck  Y.   Elder,  3  Or.  247;  Daniels  v.  Keokuk  Water 
Sand.    126;    Cleveland  v.   City    Gas  Works,    61   Iowa,   549$    Learned    T. 
Light  Co.,  20  N.  J.  Eq.  201;  Ross  y.  Caatle,  78  Cal  454.] 
Butler,  19  N.  J.  Eq.  294;  97  Am.  Dec 
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vitudes,  whether  created  by  grant  or  by  covenant,  or  result- 
ing from  nser.  Some  of  the  most  common  forms  of  such 
injuries  which  equity  enjoins  are  the  obstruction  of  an- 
cient Ughts  in  England,  and  rights  of  air  or  of  prospect, 
by  erections  of  any  kind;  the  removal  of  the  lateral  sup- 
port of  land  by  excavations;  the  interference  with  water 
rights  by  diverting  or  polluting  streams.  In  fact,  every 
disturbance  of  an  easement  or  servitude,  existing  or 
threatened,  will  be  thus  restrained,  whenever  from  the 
essential  nature  of  the  injury,  or  from  its  continuous 
character,  the  legal  remedy  is  inadequate.'    No  sufficient 

^The  jnrudietioii,  where  equitable  R'y,  L.  R.  17  Ch.  Dir.  246;  Att'y- 

Krritades  hare  been  impresaed  apon  Oen.  v.  Birmingham  Board,  L.  R.  17 

lindby  coTenants  in  deeds  of  convey-  Ch.  Di7.  685,  691;  Pugh*  ▼.  Golden 

taee,  eta,  has  already  been  examined:  Y.  R'y,  L.  R.  15  Ch.  Div.  390;  Glaa- 

See  ante,  §  1342.  lop  ▼.  Heston  etc.  Board,  L.  R.  12 

JiUerferingwUheaaemaUo/Ughtand  Ch.    DiT.    102;    109;   Kewington  etc 

Mr:  Att'y-Gen.  ▼.  Nichol,  16  Yes.  338;  Board  r.  Cottingham  etc.  Board,  12 

Wynstanley  r.   Lee,  2  Swanst   833;  Ch.  Div.  725,  734;  West  Cambferland 

Back  T.  Stacy,  2  Ruas.   121;  Tapling  etc.  Ca  v.  Kenyon,  L.  R.  11  Ch.  Div. 

T.  Jones,  11  H.  L.  Cas.  290;  Aynsley  782;  6  Ch.  Div.  773;  Tavlor  v.  Cor- 

T.  GloTer,  L.  R.  10  Ch.  283;  Hackett  poration  of  St.  Helens,  *L.  K  6  Ch. 

▼.  Baiss,  L.  R.  20  £q.  494;  Smith  r.  Div.  264;  Flower  r.  Local  Board  etc., 

Soiith,L.  R.  20  Eq.  600;  Ecclesiastical  L.  R.  5  Ch.  Dir.  347,  852;  Penning- 

Commn  t.  Eono,  L.  R.  14  Ch.  Div.  ton  r.  Brinsopp  etc.  Ca,  L.  R.  5  Ch. 

213;  Thmston  y.  Minke,  32  Md.  487;  Div.  769;  Att^-Gen.  y.  Great  East 

Robeson  y.  Pittenger,  2  N.  J.  Eq.  57:  R'y»  L.  R.  6  Ch.  572;  Att*y-Gen.  v. 

32  Am.  Dec.  412;  Irwin  y.  Dizion,  9  Leeds  Corporation,  L.  R.  5  Ch.  583; 

How.  10.    [See  especially  Bnrke   t.  Att'y-Gen.  y.  Colney  Hatch  eta  Asy- 

Smith,  69  Mich.  380.]  Inm,  L.  R.  4  Ch.  146;  Baxendale  y. 

Removal  qf  lateral  ntpport  qf  land:  McMnrray,  L.  R.  2  Ch.  790;  Crossley 

Hunt  Y.  Peake,  Johns.  705;  6  Jar.,  K.  y.    Lightowler,    L.    R.    2   Ch.    478; 

8.,  1071;    [Trowbridge  y.    True,   52  Nnneaton  L.  Board  y.  General  Sew- 

Conn.  190;  52  Am.  B^p.  579.]  age  Ca,  L.  R.  20  Eq.  127;  Compton 

Interfering  wUh  footer  rights  Sy  (ft-  y.  Lea.  L.  R.  19  Eq.  115, 121;  Holt  y. 

verUng  atreams,  pclfuUng  Hreams,  etc:  Corporation  of  Rochdale,   L.   R.    10 

The  cases  on  this  subject  are  Yery  nu«  Eq.  354,  361;  Carlisle  y.  Cooper,  21 

merons.    The  jorisdiction  is  exercised  N.  J.  Eq.  568,  579,  583,  585;  Att'y- 

alike    against    priYate   persons    and  Gen.  y.  steward,  21  N.  J.  £a.  340; 

•gainst  public  bodies,  municipalities,  20  N.  J.  Eq.  415;  Shimer  y.  Morris 

boards,  commissioners,  eta:  Lane  y.  Canal  Co.,  27  N.  J.  Eq.  363;  Hols- 

Hewdigate,    10  Yes.    192;    Chalk  y.  man  y.   Boiling  Spring  etc.   Co.,  14 

Wyatt^  3   Mer.   688;    Att'y4>en.  y.  N.  J.  Eq.  335;  Jacobs  y.  Allard,  42 

B(nningham,4  Kay  &  J.  528;  WoodY.  Yt.   303;   1   Am.   Rep.   331;  Bull  y. 

Satelifie,  2  Sim.,  K.  S.,  163;  Linswood  Yalley  Falls  Ca,  8  R  L  42;  Frink  y. 

▼.  Stowmarket  Ca,  L.  R.  1  Eq.  77,  Lawrence,  20  Conn.  117;  50  Am.  Dea 

336;  Att'y-Gen.  y.  Richmond,  L.  R.  274;    Fisk  y.   Wilber,   7  Barb.   395; 

S  Eq.  306;   Goldsmid  y.  Tunbridge  PoUitt  y.  Lonff,  58  Barb.  20;  Olmsted 

•te.  Comm'rs,  L.  &  1  Ch.  349;  1  Eq.  y.  Loomis,  6  Barb.  152;  Gardner  y. 

161;  Oowes  y.  Staffordshire  eta  Co.,  Newbnrgh,  2  Johns.  Ch.  162,  165;  7 

L.  R.  8  Ch.  125;  Att'y-Gen.  y.  Guar-  Am.   Dea   526;  Yan  Bergen  y.  Yan 

diant,  T    R.  20  Ch.  DiY.  595,  604-610;  Bergen,  2  Johns.  Ch.  272;  3  Johns* 

Metropolitan  Board  y.   London  tta  Ch.  282;  8  Adl   Dea  511;   Reid  y« 

txaiua.— in 
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notion  can  be  obtained  of  the  scope  and  efficiency  of  this 
injunctive  jurisdictioni  except  from  an  actual  examination 

Oifford,  Hopk.  Gh.  416;  Hammond  t.  ▼.  Compton,  18  CaL  2i06;  Bensl^y  t. 
Faller,  1  Paige,  107;  Arthur  ▼.  OaM,  Mt.  Lake  W.  Ck>.,  13  Gal.  306;  73  Am. 
1  Paige,  447:  Belknap  ▼.  Trimble,  3  Deo.  575;  Logan  ▼.  Drisooll,  19  Cal. 
Paige,  577,  600;  Babcock  y.  New  623;  81  Am.  Dec  90;  MoLanflhlia  t. 
Jersey  etc.  Co.,  20  N.  J.  Eq.  296;  Kelly,  22  Cal.  212;  Kittle  v.  Pfeiffer, 
Spangler*!  Appeal,  64  Pa.  St  387;  22  Gal.  484;  Rnpley  v.  Welch,  23  CaL 
Sanderson  ▼.  PennsyWania  Coal  Co.»  452;  Robinson  v.  Baasell,  24  CaL  467; 
86  Pa.  St.  401;  27  Am.  Rep.  711;  Wixon  y.  Bear  River  etc.  Co.,  24  CaL 
Lewis  ▼.  Stein,  16  Ala.  214;  60  Am.  367;  85  Am.  Dec  69;  Leach  ▼.  Day, 
Deo.  177;  Burden  v.  Stein,  27  Ala.  27  CaL  6i3;  Ferrea  v.  Knipe,  28  CaL 
104;  62  Am.  Dec  758;  [Fletcher  ▼.  340;  87  Am.  Dec  128;  GrigsbT  ▼. 
Bealey,  28  Gh.  Div.  688;  Meyer  ▼.  Burtnett,  31  CaL  406;  More  v.  Mas- 
Phillips,  97  N.  Y.  485;  49  Am.  Rep.  sini,  32  Gal.  590;  Hill  t.  Smith.  32 
538;  Smith  ▼.  City  of  Rochester,  92  Cal.  166;  Levaroni  ▼.  Miller,  34  CaL 
N.  Y.  473;  44  Am.  Rep.  393;  Chap-  231;  91  Am.  Dec  692;  Yolo  Co.  y. 
man  y.  City  of  Rochester,  110  N.  Y.  Sacramento,  30  CaL  193;  Grigsby  y. 
273;  6  Am.  St.  Rep.  366;  Mudge  y.  Clear  Lake  W.  .Co.,  40  Cal.  396; 
Salisbury,  110  N.  Y.  417;  McKee  y.  Gregory  y.  Nelson,  41  CaL  278;  Gowell 
Delaware  etc  Canal  Co.,  125  N.  Y.  y.  Martin,  43  Cal.  605;  CavoY.  Crafts. 
353;  21  Am.  St  Rep.  740;  Lockwood  53  Cal.  135;  Robinson  y.  Black  Dia- 
Co.  Y.  Lawrence,  77  Me.  297;  52  Am.  mond  Coal  Co.,  50  CaL  460;  57  OaL 
Rep.  763;  Perkins  y.  Foye,  60  N.  H.  412;  40  Am.  Rep.  118;  and  SM  the 
496;  Canfield  y.  Andrews,  64  Vt  1;  Yery  important  case  of  Woodruff  y. 
41  Am.  Rep.  828;  Middlesex  Co.  y.  North  Bloomfield  etc  M.  Cc,  8  Saw. 
Lowell,  149  Mass.  509;  Proprietors  628,  to  enjoin  several  hydnuilio  min- 
etc  ▼.  Braintree  etc.  Co.,  149  Mass.  ing  companies  from  discharging  their 
480;  Powers's  Appeal,  125  Pa.  St.  mining  ddbris  Into  a  riYer,  by  which 
175;  11  Am.  St  Rep.  882  (acqui-  the  lands  of  the  adjoining  proprietors 
escenoe  in  the  nuisance);  Switzer  y.  below  were  destroyed*  and  the  naYiga- 
McCulloch,  76  Va.  777;  TJlbricht  y.  tion  of  the  river  was  impeded.  Soy- 
Eufaula  Water  Cc,  86  Ala.  587;  11  oral  of  these  California  cases  are  Yery 
Am.  St.  Rep.  72;  Clifton  Lron  Co.  v.  instructlYe  with  respect  to  injunctions 
Dye,  87  Ala.  468;  Stone  y.  Roscom-  against  trespass.  [See  also  Johnson  y. 
mon  Lumber  Co.,  60  Mich.  24;  Koop«  Snp.  Ct,  65  CaL  567;  People  y.  Gold 
man  y.  Blodgett  70  Mich.  610;  14  Run  etc  Co.,  66  CaL  138;  66  Am. 
Am.  St  Rep.  527;  Dayton  y.  Drain-  Rep.  80;  Moore  y.  Clear  Lake  W.  W., 
age  Gomm'rs,  128  HL  271;  Kimberiy  68  Cal.  146;  especially  Lux  v.  Haggin, 
Y.  Hewitt,  75  Wis.  371;  Lawson  y.  69  CaL  256;  Frey  Y.Lowden,  70  Cal. 
Menasha  Wooden- ware  Co.,  59  Wis.  550;  Heilbron  y.  Canal  Co.,  75  CaL 
393;  48  Am.  Rep.  528;  Moore  y.  Chi-  426;  7  Am.  St  Rep.  183;  County  of 
cage  etc  R.  R.  Co.,  75  Iowa,  263;  Yuba  y.  Gloke,  79  CaL  239;  Peregoy 
Fuller  V.  Swan  R.  etc  Min.  Co.,  12  y.  MoKissick,  79  CaL  572.] 
CoL  12;  Haines  y.  Hall,  17  Or.  174.  Miscellaneous  aoaanples — Biteroadk- 
But  see  Bradfield  y.  Dewell,  48  Mich.  fnaUsvponfmbUe  parks,  squares,  ctnd  the 
9.]  Wse:  Corning  y.  Lowerre,  6  Johns.  Ch. 
The  California  reports  are  so  rich  439;  Hills  y.  Miller,  3  Paige,  254;  24 
in  most  instruotiYe  cases  that  I  may  Am.  Dec  218;  Trustees  of  Watertown 
properly  cite  freely  from  them:  Fits-  y.  Gowen,  4  Paige,  610;  [Wheeler  y. 
gerald  y.  Urton,  5  CaL  308;  Burdge  Bedford,  64  Conn.  244;  and  see  Gum- 
y.  Underwood,  6  CaL  45;  Tenney  y.  mings  Y.  City  of  St  Louis,  90  Mc 
Miners*  D.   Co.,   7    Gal.   835;    Tuol-  259.] 

nmne  W.  Cc  ▼.  Chapman,  8  CaL  392;  Corporations  encroaching    upon    the 

Weimer  y.  Lowery,  11  CaL  104;  Boggs  rights  qf  adjoimnq  proprietors:   Coats 

Y.  Meroed  M.  Co.,  14  CaL  279,  379;  y.  Clarence  R'y,  1   Russ.  &  M.  181; 

Henshaw  Y.  Clark,  14  CaL  460;  Hicks  Bonaparte  y.    Camden    etc   R.    R., 

Y.  Michael,  16  CaL    107;  Weaver  y.  Bald.   205,  231;    Mohawk  etc.  R.  R. 

Eureka  Lake  Cc,  15  CaL  271;  Hicks  Y.  Artoher,  6   Paige,    83;   Drake  ▼. 
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of  the  numerous  and  Tarying  instances  in  which  it  has 
been  exercised  hy  the  modem  decisions. 


Kmr  B.  &,  7  Bwb.  606|  O.  480,  4in^  402;  7  H.  L.  Ou.  0OO| 

AWj-Gm.   ▼•  Tador  Im  Co.,    104  8k  Heka's  ete.  Co,  r.  Tippins,   U 

Mmh  230;  6  Am.  Bap.  227:  Morrit  H.  L.  Chl  642;  Wateony.  Satb«riiuid, 

«leL  B^  B.  ▼•  Pkvddon,  20  H.  J.  Ei|.  6  Waa  74;  Parker  ▼.  WinnipiaeogM 

S90L  0te.  Co»,  2  Blaek,  545;  Oadiffao  t, 

JKrtBiflgiiff    ^  a    Imrglmftiprmmi:  BrowD,    120    Maat.  498;    Bichmond 

BmUj  T.  Knrts,  2  Pel  566,  584;  (Bft-  Mfg.  Cow  y.  Atlaatw  etc  Co.,  10  B.  L 

▼idaoB  T.  Beed,  111  HL  167;  58  An.  106;  14  Am.  Bep.  658;  Dunoaa  r. 

BcpuSlXl  Hayet,  22K.  J.  tii.  25;  Meigs  ▼.  lis. 

A^  ^  damk  UOm:  SoIta«  t.  ter,  28  K.  J.  Eq.  199;  CBileyv.  Mo- 

De  Beid,  S  Sim.,  N.  a,  183;  [Davie  Cheeney,  3  Lane.  278;  Snow  ▼.  WU* 

F.  Sawyer;  138  Meat.  280;  43  Am.  liama,  16  Him,  468;  Botliery  t.  N.  Y. 

Bah  519.  Bnbber  Co.,  24  Hnn,  172;  Seaman  r. 

{(Skhmtkm  t^Hgkitff  wok:  Haeke'e  Lee,  10  Hnn,  607;  Beach  v.  Elmira,  28 


^pee],  101  Fk_8i.  245;  Bnawll  t.    Hnn,  158;  Hendmon  t.  N.  Y.  Cent; 


r,  80  Ga.  77;  Oewald  ▼.  Wolf;  B.  B.,  78  K.  Y.  423;  Lynch  ▼.  Mayor 

1S9~IIL  200^  and  eeeea  died;  Swan  ▼.  etc,  76  N.  Y.  60;  32  Am.  Bep.  271; 

Beilmgtoa  etc  B.  B.  Co.,  72  Iow%  Adama  ▼.  Popham,  76  N.   Y.  410; 

fE»;  Stallafd  ▼.  Cnahinft  76  Gbl  472.  CampbeU  t.  Seaman,  63  N.  Y.  568;  20 

Sammadjf  dmkiage:  Senderlin  ▼•  Am.  Bep.  567;  Olmtted  y.  Loonu%  9 

Bixtai;  76  Ya.  299;  44  Am.  Bep.  165;  K.  Y.  423;  Dayia  t.  Lambertwm,  56 

HiaaMr  T.  Norwood,  72  AUl  277;  47  Barb.  48(h  Owen  ▼.  FhiUipe,  73  Ind. 

Am.  Bepi  412;  Farns  ▼.  Dndley,  78  284;  Wahle  ▼.  Bembach,  76  HL  822; 

Ak.  124;  56  Am.  Bep.  24.]  Greene  t.  Nnnnemaeher,  36  Wis.  50; 

lOulraUtmB  qf  variotu    other   mui-  Pettibone  t.  Hamilton,  40  Wis.  402; 

MMBtrYenioiiT.  Vestry  of  Si.  James,  Lewis  ▼.  Stein,  16  Ala.  214;  60  Am. 

L  B.  16  Ch.  Dir.  449;  HedOey  t.  Dec  177;  Bx  parte  Martin,  13  Ark. 

Bates,  L.  B.  13  Ch.  Div.  498;  Stiurgea  198;  58  Am.  Dec  321;  Lambom  ▼• 

V.  Bridgman,  Lb  B.  11  Ch.  Diy.  852;  CoTington  Cc,  2  Md.  Ch.  409.    ^eo 

Tkced  ▼.  Debenhaao,  L.  K  2  Ch.  Dir.  also  Ballard  f.  Tomlinson,  29  Ch.  DiT. 

165;  Broder  ▼.  Saillard,  L.  B.  2  Ch.  115;  Jenkins  r.  Jackson,  40  Ch.  Dir. 

Dif .  692;  Umfrerille  r.  Johnson,  L.  B.  76  (nnisance  to  lessee  of  rooms  from 

10  Ch.  5iM>;  Goodaon  ▼.  Bidiardaoo,  dandng  on  upper  floor);  Beinhardt  t. 

Lb  R.  901.221;  Atfy-Gen.  t.  Terry,  Mentaate,  42  Ch.  Div.  684  (atort  cans- 

Lb  B.  9  Ch.  423;  Ball  ▼.  Bay,  Lb  K  8  ing  damage  to  adjacent  wine-cellar); 

Ch.  467;  Thorpe  ▼.  Bmmfitt,  L.  R.  8  C^nwell  ▼.  N.  Y.  etc  B.  B.  Cc,  100 

Ch.  660;  Qannt  t.  Finney.  L.  R.  8  K.  Y.  10;  57  Am.  Bep.  701  (smdEc); 

Ch.  8;  Hezt  v.  Gill,  L.  B.  7  Ch.  699;  Williama  ▼.  Osborne,  40  N.  J.  Eq.  236 

Staicht  r.  Bom,  JL  B.  5  Ch.  163;  (unpleasant  odors);  Perrin  r.  Taylor, 

InefaiMld  T.   Bobinsoo,  L.  B.  4  Ch.  43  M.  J.  Eq.  128;  Appeal  of  Penn. 

388;  Atfy-Gen.  t.    Mid-Kent    B>,  Lead  Cc,  96  Pa.  SL  116;  42  Am.  Bep. 

Lb  B.  3  Ch.  100;  Clarke  t.  Clark,  534;  Hangh's  Appeal,  102  Pa.  81  48; 

L  B  1  Ch.  16;  Tipping  r.  Si.  Helen's  48  Am.  Repb  193;  Snyder  y.  Cabell, 

•tc  Oc,  L.  B.  1  Ch.  66;  Ivimey  ▼.  29  W.  Ta.  48  (akating-rink);  Med- 

Stoeker,  L.  B.  1  Ch.  396;  Smith  r.  ford  ▼.  LcTy,  31  W.  Va.  649;  13  Am. 

Saith,  L.  B.  20  Eq.  500;  Fenwick  t.  Si  Bep.  887  (maliciooa  annoyance  of 

Iwt  LoodoB  B'y»  I*  B.  80  Eq.  544;  neighbors);    West   ▼.    Atlantic    etc 

Allen  ▼.  Martin,  L.  &  90  Eq.  402;  B.  R.,  72  Ga.  208;  littleton  ▼.  Friti, 

Hott  T.  ShooUired,  L,  B.  20  Eq.  22;  65  Iowa,  488;  54  Am.  B^  19;  Taeb- 

Dyea'a  Cc  ▼.  Sing,  I*  &  9  Eq.  438;  ner  ▼.  Od.  St  B.  &  Cc,  66  CU.  171; 

Walker  t.  Brwwater,  Lb  B.  5  Eq.  26;  SnllivaaT.  Boyer,  72  CsL  248;  1  Am. 

Besdd  ▼•  Perry,  I*   B.  8  Eq.  465;  St  Bep.  61  (soot);  Cnmberland  Tele- 

Crmof  ▼.  Lambart»  L.  B.  8  Eq.  409;  j^one  etc  Cc  ▼.  U.  EL  R'y  Cc,  42 

Maitm  ▼.  Headoi^  L.  B.  2  Eq.  425,  Fed.  Bep.  273,  and  cases  cited  (a  tele- 

434;  Dani  ▼.  AbcImo  Mart  Oc,  U  B.  phone  company  cannot,  in  the  preeeni 

2  E|.  2n^  S44^  246,  847;  Broadbent  state  of  science,  enjoin  the  operation 

T.  la^arial  Qaa  Cc,  7  De  Gez,  M.  &  of  an  dectrio  railway  to  prevent  dan- 
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§  1352.    Patent  Bights  and  Copyrights.  —  When  the 

existence  of  a  patent  right  or  of  a  copyright  is  conceded, 
or  has  been  established  by  an  action  at  law^  the  jurisdiction 
of  equity  to  restrain  an  infringement  is  too  well  settled  and 
familiar  to  require  the  citation  of  authorities  in  its  sup- 
port. From  the  nature  of  the  right  and  of  the  wrong,  — 
the  violation  being  a  continuous  act,  —  the  legal  remedy 
is  necessarily  inadequate.  The  ordinary  form  of  relief 
is  an  accounting  of  profits  and  au  injunction  in  equity; 
indeed,  the  action  at  law  is  seldom  resorted  to,  except 
for  the  purpose  of  establishing  the  validity  of  the  patent 
or  copyright  by  the  verdict  of  a  jury  when  it  is  really 
contested.  Under  the  constitution  of  the  United  States, 
the  cognizance  of  suits  for  the  infringement  of  these 
rights  belongs  exclusively  to  the  federal  courts.* 

§  1353.  Literary  Property  as  Distinct  from  Oopyright. 
—  In  analogy  to  the  protection  of  copyrights,  a  jurisdic- 
tion has  become  well  established  by  modern  decisions  to 
restrain  the  invasion  or  piracy  of  literary  property  in  the 
product  of  intellectual  labor,  which  still  remains  in  the 
form  of  manuscript,  or  which,  if  printed,  has  not  been 
published,  and  over  which,  as  a  consequence,  no  statutory 
copyright  has  been  obtained;  and  to  restrain  an  invasion 
of  the  similar  right  which  an  artist  has  in  his  pictures, 
and  other  original  works  of  his  creative  art.  This  juris- 
diction  belongs  to  the  state  courts.  It  will  be  exercised 
to  restrain  the  unauthorized  publication  of  unpublish^ed 
manuscript  or  printed  matter  in  violation  of  the  rights  of 
the  person  entitled  thereto;'  the  unauthorized  publica* 

ages   inoidentall^  sastained   by   the  the  jorisdiction  is  not  ezercieed  merely 

escape  of  electricity  from  its  rails);  in  exceptional  cases,  as  might  be  in* 

New  York  C.  &  H.  R.  R.  R.  Co.  ▼.  ferred  from  some  judicial  langnage. 

City  of  Rochester,  127  N.  Y.  591  (dis-  >  Hogg  ▼.  Kirby,  8  Ves7215,  2! 


charge  of  sewage);  Rothery  v.  K.  Y.  Nicol  v.   Stookdale,  3  Swanst.  687;. 

Rnbber  Co.,  90  N.  Y.  30  (mandatory  Bacon  v.  Jones,  4  Mylne  k  C.  433; 

injnnotion  to  oompel  the  lowering  of  a  436;  Saunders  ▼.  Smith,  3  Mylne  k  CL 

dam).]  711,  728;  Martin  v.  Wright,  6  Sim. 

It  la  only  by  examining  a  large  297.    See  Curtis  on  Patent  and  Copy* 

number  of  decisions  that  any  adequate  rights,  and  Webster's  Patent  Cues, 

notion  can  be  obtained  of  the  wide  ex*  *  Duke  of  Queensberry  y.  Shebbesdre, 

tent  of  this  jurisdiction,  as  well  as  of  2  Eden,  329;  Pope  v.  Curl,  2  Atk.  342;. 

its  limitations.    These  cases  show  that  Southey  y.   Sherwood,  2  Mer«  435^ 
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tion,  performance,  representation  on  the  stage,  or  other 
flunilar  uses  of  dramatic  compositions  which  have  not 
been  "  puhlished  "  hy  the  author  or  proprietor;'  the  un- 
anthorized  puhlication,  delivery,  or  other  like  use  of  lec- 
tures which  have  been  delivered  by  the  author,  but  not 
otherwise  published;'  the  unauthorized  making,  sale,  or 
exhibition  of  copies  of  paintings,  engravings,  and  other 
works  of  art,  even  though  the  originals  may  have  been 
publicly  exhibited;*  and  the  unauthorized  publication  of 
private  letters,  whether  on  literary  topics,  or  on  matters 
of  private  business,  friendship,  or  family/ 

§  1354.  Trade-marks.  —  Somewhat  akin  to  the  pro- 
tection of  patent  and  copy  rights  is  that  which  courts  of 
equity  give,  by  means  of  the  injunction,  to  the  peculiar 
species  of  right  arising  from  the  adoption  and  use  of 
"trade-marks.''  Although  some  judicial  opinions  and 
some  recent  statutes  speak  of  "property"  in  trade-marks, 
or  call  the  right  to  their  exclusive  use  a  kind  of  property, 
yet  in  strictness  the  remedy  does  not  depend  upon  any 
true  property  acquired  in  these  symbols  and  names,  but 
npon  the  broad  principle  that  a  court  of  equity  will  not 
permit  fraud  to  be  practiced  upon  the  public  nor  upon 
private  individuals.'    It  is  well  settled  by  modern  decis- 

437;  Keene  r.  Wlieatley,  9  Am.  Law  *  The  restraint  may  be  at  the  suit  of 

Reg.  33;  Foltom  t.  Marsh,  2  Story,  the  writer  against  the  person  written 

100;  Grigsby  ▼.  Breckenridge,  3  Bush,  to,  or  bii  assigns,  or  a  stranger,  or  at 

i80;  92  Am.  Dee.  509.  the  snit  of  the  person  written  to,  or 

'  Keene  t.  Kimball,  16  Gray,  545;  his  personal  representatives  against  a 

77  Am.  Bee.  426;  Keene  t.  Clarke,  5  stranger:  Pope  t.  Curl,  2  Atk.   342; 

Rob.  (N.Y.)  38;  Palmer  T.De  Witt,  47  Gee    ▼.    Pritchard,    2    Swanst.   402; 

K.  T.  532;  7  Am.  Rep.  480;  2  Sweeny,  Thompson   v.    Stanhope,    Amb.    737; 

590;  5  Abb.  Pr.,  K.  8.,  130;  Boncieanlt  Lord  Perceval  v.  Phipps,  2  Ves.  ft  B. 

▼.  Fox,  5 Blatchf.  87;  Keener.  Wheat-  19,  24;  Karl  of  Granard  ▼.  Dnnkin,  1 

ley,  9  Am.   Law  Reg.  33;  Crowe  t.  Ball  k  B.  207;   Folsom  t.  Marsh,    2 

Aiken,  4  Am.  Law  Rev.  450.  Story,  100,  113;  Hoytv.  Mackenzie,  3 

'  Abemethy  ▼.  Hutchinson,  1  Hall  Barb.  Ch.  320;  Wetmore  ▼.  Scovell,  3 

A  T.  28,  40;  3  L.  J.  Cb.  209;  Keene  t.  Edw.  Ch.  516,  529;  Woolsey  v.  Judd, 

Kimball,  16  Gray,  545;  77  Am.  Dec  4  Dner,  379. 

428^  per  Hoar,  J. ;  Bartlett  t.  Critten-  *  The  ground  of  the  remedy  was 

den,  4  McLean,  300.  stated  in  Farina  ▼.  Silverlock,  6  De 

'Prince  Albert  r.  Stranse,  I  Maen.  Gez,  M.  k  G.  214,  217:  "This  right 

ftO.  25;  1  Hall  &  T.  1;  2&eGex  ft  S.  cannot  properly   be    described    as  a 

6B2;  Turner  t.  Robinson,  10  Ir.  Cb.  copyright;  it  is,  in  fact,  a  right  which 

121,510;  [Pollard  ▼•  Photographic  Co.,  can  be  said  to  exist  only,  and  can  be 

40  Ch.  Div.  345.]  tested  only,  by  its  violation;  it  ii  the 
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ionsy  that  when  a  trade^mark  has  been  daly  acquired  by  a 
manufacturer  or  dealer,  an  injunction  will  be  granted  at 
his  suit  to  restrain  other  persons  from  using  it  upon  their 
goods,  or  from  using  such  imitations  of  it  as  will  tend  to 
mislead  and  deceive  the  public.^    For  a  discussion  of  the 

right  which  any  person  designating  hiB  18  Eq.  138;  Raggett  y.  Findlater,  1m 

wares  or  commodities  by  a  particular  R.  17  Eq.  29;  James  ▼.  James,  La.  R^ 

trade-mark,  as  it  is  called,  has  to  pre-  13  Eq.  421;   Hall  r.  Barrows,  4  De 

vent  others  from  sellina  wares  which  Oez,  J.  ft  S.  150;  Ck>£Peen  ▼.  Bnintoa, 

are  not  his,  marked  wiSi  that  trade*  6  McLean,  256;  Canal  Co.  ▼.  Clar^  IS 

mark,  in  order  to  mislead  the  public,  Wall.  311;  Ames  ▼.  King,  2  Gray,  379; 

and  so  incidentally  to  injure  the  per-  Boardman  ▼.  Meriden  Sritumia  Co.. 

son  who  is  owner  of  the  trade-mark."  35  Conn.  402;  95  Am.  Dee.  270;  Brad- 

^  Burgess  v.  Bursas,  3  De  Oez,  M.  ft  ley  t.  Norton,  33  Conn.  157;  S7  Am. 

G.  896;  Rogers  t.  iTowill,  3  De  Gez,  Dec.  200;  Congress  etc  Spring  Go.  ▼. 

1£  ft  G.  614;  Farina  ▼.  Silverlock,  6  High  Rock  etc.  Co.,  45  I«.  17291;  6 

De  Gez,  M.  ft  G.  214;  Edelsten  y.  Am.  Rep.  82;  Smith  r.  Woodru^  48 

Edelsten,   1  De  Gez,   J.   ft  8.    185;  Barb.  438;  Samuel  t.  Berger,  24  Barb. 

LaatherClothCo.y.  American  Leather  163;  Howard  v.  Henriques,  3  Sand. 

Cloth  Ca,  11  H.  L.  Cas.  523;  4  De  725;  Palmer  ▼.  Harris,  60  Pa.  St.  166; 

Gez,  J.  ft  S.  137;  Flavel  y.  Harrison,  100  Am.  Dec.  557;  Rowley  ▼.  Hough- 

10  Hare,  467;  HoUoway  y.  Holloway,  ton,  2  Brewst.   303;    Dizon  Crucible 

13  Beay.  209;  Cocks  y.  Chandler,  L.  Co.  y.  Guggenheim,  2  Brewst.    321; 

R.  11  Eq.  446;  Marshall  y.  Ross,  L.  McCartney  y.  Garnhart,  45  Mo.  693; 

R.  8  Eq.  651;  Leather  Cloth  Co.  y.  100  Am.  Dec.  397;  Filley  y.  Faseett, 

Lorsont,  L.  R.  9  Eq.  345;   Radde  y.  44  Mo.  168;  100  Am.  Dec.  275;  Gillott 

Norman,  L.  R.  14  Eq.  348;   Hirst  y.  y.  Esterbrook,  48  K.  Y.  374;  8  Aiii. 

Denham,  L.  R.  14  Eq.  542;  Seizo  y.  Rep.    553;    47  Barb.    455;    Godillot 

Proyezende,  L.  R.  1  Ch.  192;  Lee  y.  y.  Harris,  81  N.  Y.  263;  Burnett  y. 

Haley,  L.  R.  5  Ch.  155;  Wotherspoon  Phalon,  3  Keyes,  694;  GiUott  y.  Ket- 

y.  Currie,  L.  R.  5  H.  L.  508;  Perry  y.  tie,  3  Duer,  624;  Amoskeag  Mfg.  Co. 

iSruefitt,  6  Beay.  66;    Collins  Co.  y.  y.  Spear,  2  Sand.  599;   Lockwooi  v. 

Brown,  3  Kay  ft  J.  423;  Collins  Co.  y.  Bostwick,  2  Daly,  521;  Curtis  y.  Bryan, 

Cowen,  3  Kay  ft  J.  428;  Singer  Mfg.  2  Daly,  312;  Fetridge  y.  Wells,  4  AbU 

Co.  y.  Loog,  L.  R.  18  Ch.  Diy.  395;  Pr.  144;  Coats  y.Holbrook,  2  Sand.  Ch. 

Hendriks  y.  Montagu,  L.  R.  17  Ch.  586;  Taylor  y.  Carpenter,  2  Sand.  Ch. 

Diy.  638  (using  a  name);  Orr  Ewing  603;  11  Paige,  292;  42  Am.  Dec.  114; 

y.  Johnston,  L.  R.  1 3  Ch.  Diy.  434;  Woodward  y.  Lazar,  21  Cal.  448;  82 

[7  App.  Cas.  (H.  L.)  219;]  Civil  Service  Am.  Dec.  751;  Derringer  y.  Plato,  29 

etc  Ass'n  y.  Dean,  L.  R.  13  Ch.  Diy.  Cal.  292;  87  Am.  Dec  170;  Falkin- 

512;  Boulnois  y.  Peake,  L.  R.  13  Ch.  burg  y.  Lucy,  35  Cal.   52;  95  Am. 

Diy.  513,  note;  Day  y.  Brownrigg,  L.  Dec  76;  Choynski  y.  Cohen,  39  Cal. 

R.  10  Ch.  Diy.  294;  Merch.  Bank  Co.  501;  2  Am.  Rep.  476;  Burke  y.  Caa- 

y.  Merch.  Bank,  L.  R.  9  Ch.  Div.  560  sin,  45  CaL  467;   13  Am.  Rep.  204; 

(using  name);  Seigert  y.  Findlater,  L.  CofTeen  y.  Brunton,  4  McLean,  516; 

R.  7   Ch.  Div.  801;   Linoleum    Mfg.  Walton  y.  Crowley,  8  Blatchf.  440; 

Co.  V.  Nairn.  L.  R.  7  Ch.  Div.  834;  Hostetter  y.  Vowinkle,  1  Dill.    329; 

Braham  y.  Beachim,  L.  R.  7  Ch.  Diy.  Heath  y.  Wright,  3  WalL   Jr.   141; 

848;   Meet  y.  Pickering,  L.  R.  6  C^h.  Taylor  y.  Carpenter,  3  Story,  45$;   2 

Div.  770;  Cheavin  y.  Walker,  L.  R  5  Wood,  ft  M.  1;  Moorman  v.  Hoge,  2 

Ch.  Div.  850;  Hirsch  y.  Jonas,  L.  R.  Saw.  78;  Taylor  y.  Gillies,  59  N.  Y. 

3  Ch.  Div.  584;    Singer  Mfg.  Co.  v.  331;    17  Am.  Rep.  833;  Gouraud  y. 

Wilson,  L.  R.  2  Ch.  Div.  434;   Est-  Trust,  6  Thomp.  ft  C.  133;  3  Hun,  627; 

court  v.  Estcourt  etc.  Co.,  L.  R.  10  Meneely  y.  Meneely,  3  Thomp.  ft  G. 

Ch.  276;  Upmann  y.  Elkan,  L.  R.  7  540;  1  Hun,  367.   JBee  also  Manuf . 

Ch.  130;  12  Eq.  140;  Ford  v.  Foster,  Co.  y.  Trainer,  101  U.  S.  55;  Goodyear 

L.  R.  7  Ch.  611;  Cope  v.  Evans,  L.  R.  Co.  y.  Goodyear  Rubber  Ca,  128  U.  & 
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nnmerona  qnestions  concerning  the  nature  and  validity 
of  trade-marks,  who  may  acquire  themi  how  they  may  be 
acquired,  what  imitations  are  wrongful,  and  the  like,  the 
reader  must  be  referred  to  the  special  treatises  upon  the 
subject. 

§  1355.  Good-will. — Another  intangible  kind  of  prop- 
erty which  will  be  protected  from  invasion  by  injunction 
is  "good-will/'  The  peculiar  right,  or  rather  expectancy, 
called  **  good-will,''  assumes  that  a  certain  business  has 
been  established  and  carried  on  at  some  specific  place. 
It  consists  in  the  probability,  based  upon  the  habits  of 
men,  that  the  persons  who  have  been  accustomed  to  deal 
with  that  business  at  that  specific  place,  as  well  as  others, 
will  continue  to  come  to  such  place  and  deal  in  the  future. 
When  such  a  business  is  transferred,  the  good-will  may 
be  assigned  with  it.'  If  a  good-will  is  thus  assigned  with 
a  business,  interference  with  it  by  the  assignor  will  gen- 
erally be  restrained  by  injunction.* 

§  1356.  Trespasses.  —  At  an  early  day  the  court  of 
chancery  refused  to  interfere  and  restrain  any  trespasses. 
Lord  Thurlow  broke  through  this  rule,  and  began  to  use 
the  preventive  relief  against  such  wrongs.  He  was  fol- 
lowed by  Lord  Eldon;*  and  the  jurisdiction  is  now  firmly 

906;  Oafl  ▼.  V^aekerbftrib,  2S:  Fed.  wHI  by  itself,  withont  the  basinees  on 

Rep.  2S6;  Enoch  Morgan's  Sons  Co.  t.  which  it  depends,  ouinot  be  assigned: 

Tmell,  88 K.  T.  292;42  Am.  Rep.  294;  See  CaL  Civ.  Ck>de,  sees.  992,  993. 

Silcfaov  ▼.  Baker,  93  K.  Y.  59;  46  Am.  '  When  a  person  who  had  carried  on 

Bepi  169;  Oaawell  t.  Hazard,  121  N.  Y.  ft  business  at  a  certain  locality  trana- 

492;  18  Am.  St.  Bep.  833;  Hozie  ▼.  Cha-  fers  the  bnsiQess  with  its  good-wiU,  if 

aey,  143  Maaa.  692;  68  Am.  Rep.  149;  he  shonld  set  np  the  same  bosiness 

Raisia  Cement  Co.  t.  Ls  Page,  147  i^in  ■<>  i>Mir  the  locality  as  to  draw 

MasL  206;  9  Am.  Si  Rep.  686;  Chad-  off  the  costomers  from  the  old  place, 

viek  y.  Corell,  151  Mass.  190;  21  Am.  this  wonld  be  an  infringement  of  tiio 

8t  Rspi  442;  Weener  ▼.  Brayton,  162  {^ood-wilL    The  legal  remedy  wonld  be 

MisL  101;    American  Solid  Leather  inadeqnate,  for  it  wonld  always  be  very 

Batten  Ca  ▼.  Anthony,  16  K  L  338;  difficult,  if  not  impoasible,  to  estimate 

2  Am.    St.    Kep.   898;     Alexander  the  pecuniary  damages  upon  any  cer- 

Brothers  T.  Mono,  14  R.  L  153;  61  Am.  tain  basis.    The  gist  of  the  injury  is 

Bep.  309;     Williams  r.   Brooks,   60  undoubtedly  the  breach  of  an  implied 

Coon.  278;  47  Am.  Rep.  642;  Pratt's  contract  arising  from  the  transfer;  and 

Appml,  117  Pft.  St.  401;  2  Am.  St  often  there  is  an  express  stipnlatioat 

Bcp.  676;  Metcalfe  t.  Brand,  86  Ky.  See  onle,  under  1 1844,  cases  concern- 

331;  9  Am.  St.  Rep.  282;  Grow  ▼•  ing  contracts  in  restraint  of  trade. 

SeHgman,  47  Mich.  607;  41  Am.  Rep.  [iUso  §§  1405,  note,  934,  note.] 

737;  BaU  ▼.  Siegel,  116  la  187;  66  •  See    opinion    of   Lord    Bldon   im 

Am.  Rep.  766.]  Thomas  ▼.  Oakley,  18  Vea.  184;  Haa* 

>  Independently  of  statute,  a  good-  son  y.  Qardiner,  7  Vea.  306. 
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established  in  its  principles,  although  there  is  no  little 
disagreement  among  the  courts  —  and  especially  the 
American  courts  —  in  applying  these  principles. 

8  1357.  Oeneral  Doctrine  —  Cases  in  Which  Trespass 
may  be  Enjoined. — If  a  trespass  to  property  is  a  single 
act,  and  is  temporary  in  its  nature  and  effects,  so  that  the 
legal  remedy  of  an  action  at  law  for  damages  is  adequate, 
equity  will  not  interfere.  The  principle  determining  the 
jurisdiction  embraces  two  classes  of  cases,  and  may  be  cor- 
rectly formulated  as  follows:  1.  If  the  trespass,  although 
a  single  act,  is  or  would  be  destructive,  if  the  injury  is  or 
would  be  irreparable,  —  that  is,  if  the  injury  done  or 
threatened  is  of  such  a  nature  that,  when  accomplished, 
the  property  cannot  be  restored  to  its  original  condition, 
or  cannot  be  replaced,  by  means  of  compensation  in 
money, — then  the  wrong  will  be  prevented  or  stopped  by 
injunction.  2.  If  the  trespass  is  continuous  in  its  nature, 
if  repeated  acts  of  wrong  are  dope  or  threatened,  although 
each  of  these  acts,  taken  by  itself,  may  not  be  destructive, 
and  the  legal  remedy  may  therefore  be  adequate  for  each 
single  act  if  it  stood  alone,  then  also  the  entire  wrong  will 
be  prevented  or  stopped  by  injunction,  on  the  ground  of 
avoiding  a  repetition  of  similar  actions.  In  both  cases 
the  ultimate  criterion  is  the  inadequacy  of  the  legal 
remedy.^     All  the  cases,  English  and  American,  have 

*  The  legal  remedy  is  not  adequate  ingston,  6  Johns.  Oh.  497,  499;  10  Am. 
simply  because  a  reoovery  of  pecuniary  Dec.  353;  and  Jerome  ▼.  Rosa,  7  Johns, 
damages  is  possible.  It  is  only  ade-  Ch.  315,  333;  11  Am.  Dec.  484.  In 
quate  when  the  injured  party  can,  by  Idvingston  ▼.  Liiringston,  he  granted 
one  ciction  at  lav>t  recover  damages  an  injunction,  citing  and  relying  upon 
which  constitute  a  complete  and  cer-  the  following  English  cases,  among 
tain  relief  for  the  whole  wrong, — are-  others:  Mitchell  v.  Dors,  6  Ves.  147; 
lief  virtually  as  efficient  as  that  given  Hamilton  v.  Worsefold,  cited  10  Ves. 
by  a  court  of  equity.  This  conclusion  290;  Crookford  ▼.  Alexander,  15  Vee. 
is  sustained  by  the  consensus  of  modern  138;  Twort  v.  Twort,  16  Ves.  128; 
decisions  of  the  highest  authority;  al-  Kinder  ▼.  Jones,  17  Ves.  1 10;  Earl 
though  it  cannot  be  claimed  that  the  Cowper  v.  Baker,  17  Ves.  128;  Gray  v. 
oases  are  unanimous  in  its  acceptance.  Duke  of  Northumberland,  17  Ves.  281; 
The  principle,  so  far  as  it  applies  to  and  Thomas  ▼.  Oakley,  18  Ves.  184. 
the  first  class  of  trespasses  —  those  In  Jerome  r.  Ross,  tupra^  he  refused 
tssinUaOy  destmotive  —  was  stated  by  to  enjoin  canal  commissioners,  acting 
Chancellor  Kent  in  two  leading  cases,  nnder  color  of  a  state  statute,  from 
which  may  be  regarded  as  the  counter-  quarrying  a  ledge  of  rocks  on  com- 
parts of  each  other:  Livingston  v.  Liv-  plainant's  land,  it  not  appearing  that 
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professed  to  adopt  the  inadequacy  of  legal  remedies  as 
the  test  and  Umit  of  the  injunctive  jurisdiction;  but  in 
applying  this  criterion,  the  modern  decisions,  with  some 
exceptions  among  the  American  authorities,  have  cer- 
tainly held  the  injury  to  be  irreparable  and  the  legal 
remedy  inadequate  in  many  instances  and  under  many 
circumstances  where  Chancellor  Kent  would  probably 
have  refused  to  interfere.  It  is  certain  that  many  tres* 
passes  are  now  enjoined  which,  if  committed,  would  fall 
far  short  of  destroying  the  property,  or  of  rendering  its  res- 
toration to  its  original  condition  impossible.  The  injunc- 
tion is  granted,  not  merely  because  the  injury  is  essentially 
destructive,  but  because,  being  continuous  or  repeated, 
the  full  compensation  for  the  entire  wrong  cannot  be 
obtained  in  one  action  at  law  for  damages.^    While  the 

tlM  itoQ«  had  any  market  ralae,  or  r.     Stayton    W,    D.   Co.,    33    Fed. 

tkai  hs  removal  would  injnre  the  free-  Rep.  146;  Clark  ▼.  Glidden,  60  Vt.  702; 

hold.    He  cited  SteTens  ▼.  Beekman,  Walker  t.  EmerBon,  89  Cal.  456.]    Ob- 

1  Johna.  Ch.  318,   and  distinguished  stmcting  a  railroad,  or  access  to  it: 

Gardner  *▼.  IVewbaivh,  2  Johns.  Ch.  London  eta   K'y  ▼.  Lancashire  etc. 

162,  and  Belknap  ▼.  Belknap^  2  Johns.  R'y,  L.  R.  4  Eo.  174;  Clark  t.  Jeffer- 

Ch.  463u     Whatever  may  be  thought  sonville    etc    K.    R.,   44    IndL    248; 

of  ike  aetnal  decision  in  Jerome  ▼.  [Chicago  etc  R.  R.  Ca  t.  Porter,  72 

Boii,  it  cannot  be  denied  that  the  Iowa,  426  (trespass  on  right  of  way  of 

taadeney  of  Chancellor  Kent's  opinion  railroad).]      Destroying    trees,   orna- 

ia  aarrowing  the  jurisdietion  to  the  mental  or  timber:  Sarles  ▼.  Sarles,  3 

eoraparatiTely  few  trespasses  of  an  ex-  Sand.  Ch.  601 ;  Daubenspeck  ▼.  Grear, 

tnonynary  and  specially  aggravated  18  CaL  443;  [Smith  ▼.  Rock,  69  Vt. 

■atars  n  opposed  to  the  modem  de-  232;  Powell  t.  Cheshire,  70  Ga.  357; 

daoDs  of    tha    highest   ability    and  48  Am.  Rep.  572;  Sullivan  ▼.  Rabb, 

aathority.  86  Ala.  433,  442;  but  see  Dunkart  v. 

'  IDurtratiooB:    Injury   to    houses,  Rinehart,  87  N.  C.  224.]    Excavating 

fiztuea,  land,  etc :  Da  Venev  v.  Gal-  ore,  coal,  stones,  etc :  West  Point  Iron 

laghcr,  20  If.  J.    Eq.  33;    Witmer's  Ca  ▼.  Reymert,  45  N.  Y.  703;  Ander- 

Appeal,  45   P*.  St  455;  84  Am.  Dec  son  v.  Harvey's  Heirs,  10  Gratt  3S6; 

605;   Frederick  ▼.  Groshon,  30  Md.  Merced  etc    Co.  v.  Fremont,  7  Cal. 

436;  96  Am.  Dec  591;  Ryan  ▼.  Brown,  317;  68  Am.  Dec.  262;  Real  Del  Monte 

M  Mich.   196;  100    Am.    Dec.    154;  etc.  Co.  v.  Pond  etc  Ca,  23  Cal.  82; 

Sehelkaffip  t.  Schrader,  45   Ma  506w  More  ▼.  Masaini,  32  Cal.  590;  [Cham- 

lajiiriag   a    party-wall:    Phillips   ▼.  bers  ▼.  Ala.   Iron  Co.,  67   Ala.  353; 

BmliBan,  4  Allen,   147;    [Graves  ▼.  Hammond  v.  Winchester,  82  Ala.  470; 

Smith,  87  Ala.  450;  13  Am.  St  Rep.  Richards  v.  Dower,  64  Cal.  62;  Scully 

60;  Barber  v.  Evans,  101  Mo.  661;  20  v.   Rose,  61   Md.  408.]    Diverting  a 

Am.  St.  Rep.  646;  and  see  Henry  v.  stream  from  a  mill:  (>>ming  v.  Troy 

Koeh,  80  Ky.  391;  44  Am.  Rep.  484.]  etc.  Factory,  40  N.  T.  191.    pestruo- 

CattiBg  off  an  aqueduct  or  water  sup-  tion  of  fences,  land-marks,  etc :  Sapp 

pif:  Wilcox  V.    Wheeler,  47    N.  H.  v.  Roberts,  18  Neb.  299;   Preston  v. 

488;  Wright  v.  Moore,  38  Ala.  593;  Preston,   85  Ky.    16;    Bolton  v.  Mc- 

82    Am.     Dec    731;    Pettigrew    v.  Shane,  67  Iowa,  207  (by  municipal  offi- 

Evaasville,    25   Wis.    223;     3     Am.  cers).]    Continuous  or  repeated  tree- 

Kfl^    50;     [Salem     etc    Mills    Ca  passes:  Martyr  v.  Lawrence,  2  DeGex, 
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same  formula  is  employed  by  the  courts  of  equity  in  de* 
fining  their  jurisdiction,  the  jurisdiction  itself  has  prac- 
tically been  enlarged;  judges  have  been  brought  to  see 
and  to  acknowledge  —  contrary  to  the  opinion  held  by 

Chancellor  Kent — that  the  common-law  theory  of  not 

J.  ft  a  261,  271;  Allen  t.  Martin,  U  1  Coll.  C  a  607;  FhiUips  t.  Tiiiby,  8 

R.  20  Eq.  462;  Carpenter  t.  Owynn,  Jnr.,  N.  8.,  999;  Manchester  eta  R'y 

36  Barb.  396;  Mnaselman  ▼.  Marqnie,  y.  Worksop  Board  of  Health,  23  Beav. 

1  Bash,  463;  39  Am.  Deo.  637;  198,  209;  Coming  t.  Troy  Iron  and 
[Wheelook  ▼.  Noonan,  108  K.  T.  186;  Nail  Factory,  40  N.  T.  191,  206,  206; 

2  Am.  St.  Rep.  406;  Wilson  y.  Hill,  39  Barb.  311,  319,  326-328;  34  BarU 
46  N.  J.  Eq.  369;  MUls  y.  N.  0.  Seed  486, 491,  492;  6  How.  Pr.  89;  Dsyis  y. 
Ca,  66  Miss.  391;  7  Am.  St  Rep.  671;  Lambertson,  56  Barb.  480^  486;  Niag. 
Owens  Y.  Crossett,  106  HI.  364;  Ellis  ara  Fklls  eta  Ca  y.  Great  W.  R'y,  S9 
Y.  Wren,  84  Ky.  264;  United  States  y.  Barb.  212,  224;  [North  y.  Petws,  138 
Brighton  Ranch  Ca,  26  Fed.  Rep.  218  U.  S.  271  (to  restrain  the  loYy  of  at- 
(to  compel  the  remoYal  of  a  fence  nn*  teohment  on  goods  belonging  toplaia« 
lawfully  erected  on  land  of  plainti£[).]  ti£f  as  the  property  of  another);  Payne 

Examples  of  oases  where  an  in*  y.  Kansas  ft  A.  v.  &  Co.,  46  Fed. 
Junction  was  rrfmei:  Smith  y.  Pet-  Rep^  646;  EYerett  y.  Marqnetta,  63 
tingill,  16  Vi.  82;  40  Am,  Dea  667;  Mich.  460  (destmotion  of  abnadiiig); 
Atteqnin  y.  Fbh,  6  Met  140^  147;  Erwin  y.  Fnlk,  94  Ind.  236.]  Further 
Blake  Y.Brooklyn,  26  Barb.  301;  Hart  iUnstrations:  Stannard  y.  Vestry  of  St 
Y.  Albany,  9  Wend.  671;  Sonthard  y.  Giles,  L.  R.  20  Ch.  DiY.  190,  196; 
Morris  Canal  Co.,  1  N.  J.  Eq.  619, 621;  Strelley  y.  Pearson,  L.  R.  16  Ch.  DIy. 
Lutheran  Church  y.  Maschop,  10  N.  113,  116;  Hall  y.  Byron,  L.  R.  4  Ch. 
J.  Eq.  67;  Cross  y.  Morristown,  18  N.  DiY.  667;  Stanford  y.  Hurlstone,  L.  R. 
J.  Eq.  306;  Torrey  y.  Camden  etc.  R.  9  Ch.  116;  Hezt  y.  Gill,  L.  R.  7  Ch. 
R.,  18  N.  J.  Eq.  293;  Colwell  y.  Mays  699;  Lord  Auckland  y.  Westminster 
Landing  eta  Ca,  19  N.  J.  Eq.  246;  Board,  L.  R.  7  Ch.  697;  London  eta  R'y 
Mulvany  y.  Kennedy,  26  Pa.  St  44;  y.  Lancashire  eta  R'y>  L.  R.  4  1^ 
Georges  Creek  eta  Ua  y.  Detmold,  1  174;  Bowser  y.  Maclean,  2  De  Gez,  Ir* 
Md.  Ch.  371;  Duvall  y.  Waters,  1  ft  J.  416;  Lloyd  y.  London  etc.  R'y,  2 
BUmd,  669,  677;  18  Am.  Dea  360;  Da-  De  Qex,  J.  ft  S.  668,  678;  Watson  y. 
Yis  Y.  Reed,  14  Md.  162;  Cherry  y.  Sutherland,  6  Wall  74;  Chi^man  y. 
Stein,  11  Md.  1;  Shipley  y.  Ritter,  7  Toy  Long,  4  Saw.  28;  Patton  y.  Moore, 
Md.  408;  61  Am.  Dea  371;  Gause  y.  16  W.  Vl  428;  37  Am.  Rep.  789;  Pier- 
Perkins,  3  J<Hies  Eq.  177;  69  Am.  pont  y.  Harrisville,  9  W.  Va.  216; 
Dea  728;  Sco6eld  y.  Van  Bokkelen,  6  West  y.  Smith,  62  Cal.  322;  Gilman  y. 
Jones  Eq.  342;  Thomas  Y.  James,  32  Sheboygan  etc.  R.R.,  40  Wia.  663;  Gar- 
Ala.  723;  Lyon  y.  Hunt,  11  Ala.  296,  penter  v.  Griaham,  69  Ma  247;  Clark 
306;  46  Am.  Dea  216;  Indianapolis  y.  Jeffersonville  etc.  R.  R.,  44  Ind. 
eta  Ca  y.  Indianapolis,  29  Ind.  246;  248;  Folley  v.  Passaic,  26  N.  J.  Eq. 
Blanchard  y.  Doennff,  23  Wis.  200;  216;  Southmayd  y.  McLaughlin,  24  M. 
Weigel  Y.  Walah,  46  Mo.  660;  [Roeb-  J.  Eq.  181;  Johnston  y.  Hyde,  26  N. 
ling  Y.  First  Nat  Bank,  30  Fed.  Rep.  J.  Eq.  464;  33  N.  J.  Eq.  632;  Echel- 
744;  Mechanics*  Foundry  y.  Ryall,  76  kamp  y.  Schrader,  46  Ma  606;  Hacker 
OaL  601;  Smith  y.  Gardner,  12  Or.  y.  barton,  84  HL  313;  Bohlman  y. 
221;  63  Am.  Rep.  342;  Fort  Clark  eta  Green  Bay  eta  R'y,  40  Wis.  167,  169; 
Ca  Y.  Anderson,  108  HL  64;  48  Am.  Wilson  y.  Mineral  Pointy  39  Wis.  160; 
Rep.  646;  Leininger's  Appeal,  106  Avery  y.  Empire  Woolen  Co^  82  N. 
Pa.  St  398  (on  unimproved  land).]  See  Y.  682;  Henderson  v.  N.  Y.  Cent  R^ 
also  the  following  cases,  illustrating,^  R.,  78  N.  Y.  423;  Prot  Ref.  Dutch 

1.  Trespasses  which,  though  single.  Church  ▼.  Bogardus,  5  Hun,  304;  Mor- 
wrought  great  injury  to  property;  and  gan  y.  Palmer,  48  N.  H.  336;  Creely 

2.  Trespasses  which  were  continuous:  v.  Bay  State  B.  Ca,  103  Mass.  614; 
Powell  V.  Aiken,  4  Kay  ft  J.  343,  366;  and  see  the  California  cases  cited 
Great  North  eta  R'y  ▼.  Clarence  R'y,  under  Private  Nuisanosw 
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interfering  with  persons  until  they  shall  have  actually 
committed   a  wrong  is    fundamentally  erroneous,  and 
that  a  remedy  which  prwenU  a  threatened  wrong  is  in 
its  essential  nature  better  than  a  remedy  which  permits 
the  wrong  to  be  done,  and  then  attempts  to  pay  for  it  by 
the  pecuniary  damages  which  a  jury  may  assess.    The 
ideal  remedy  in  any  perfect  system  of  administering 
jusiiee  would  be  that  which  absolutely  precludes  the 
commission  of  a  wrong,  not  that  which  awards  punish- 
ment or  satisfaction  for  a  wrong  after  it  is  committed.    I 
have  placed  in  the  foot-note  some  illustrations  of  numer- 
ous particular  cases  in  which  the  injunction  has  been 
granted,  all  depending  upon  their  own  circumstances, 
but  all  resting  upon  the  same  general  principle,  that  the 
legal  remedy  of  damages  is  not  adequate,  and  the  ends  of 
justice  require  the  relief  of  prevention  in  place  of  mere 
compensation. 

§  1358.  Slander  of  Title— Libels— Wrongful  Use  of 
Hame. — Partly  by  analogy  with  the  restraint  of  tres- 
passes, and  partly  by  analogy  with  the  restraint  of  that 
fraud  upon  the  public  and  upon  the  proprietor  which  is 
involved  in  the  use  of  counterfeited  trade-marks,  the 
English  courts  have,  by  recent  decisions,  exercised  the 
injanctive  jurisdiction  to  restrain  injurious  publications 
concerning  property  which  operate  as  a  slander  of  the 
owner's  title,  and  libelous  publications  which  are  injuri- 
ous to  the  plaintiff's  business,  trade,  or  profession,  and 
the  wrongful  use  of  a  name  by  which  the  public  would 
be  misled,  and  the  plaintiff  injured  in  his  business.^ 

■  Saeh    publications    may    be    re«  614  (slander  of  title  to  a  patent  right); 

■tndned  by  preliminary  as  well  as  b^  Dicks  ▼.  Brooks,  L.  R.  15  Ch.  Div.  22 

final  ID  junction.    The  jurisdiction  is  (same);  Thomas  v.  Williams,  L.  R.  14 

exeraied  with  great  caution,  and  only  Ch.  IHv.  864,  871,  872  (libel  injurious 

whsse  the   facts   an   dearly  estab-  to  a  trade);  Thorley*s  Cattle  Food  Co. 

liihed,  and  the  untmth  of  the  publi-  t.  Maasam,  L.  K  14  Ch.  Dir.  763,  re- 

ettion  it  satisfaetorily  shown.    The  versing  L.  R.  6  Ch.  Dir.  682  (same;  a 

blloving    are    the    most    important  leading  case);  [Hill  t.  Dayies,  21  Ch. 

sues:  (Quarts  Hill  eta  Co.  ▼.  Beall,  7)iv.  798;  Hermann  Loog  t.  Bean,  26 

L  R.  20  (^  DiT.  601,  607  (libel  on  a  Ch.  Div.  .%6;  Hay  ward  v.  Hayward, 

eorporation);  Halsey  ▼.  Brotherhood,  34  Ch.  Div.  198;  Liverpool  etc.  Ass'n 

L  &  19  Oh.  IHt.  386;  16  Ch.  Dir.  t.  Smith,  87  Ch.  DW.  17ai    In  Pm- 
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This  extension  of  the  jurisdiction  is  not  based,  as  it 
seems,  upon  any  statutory  enlargement  of  the  inherent 
powers  of  equity;  but  is  the  result  of  the  new  system  by 
which  the  one  court  is  empowered  to  administer  both 
legal  and  equitable  remedies  in  any  and  all  actions.  The 
American  courts  seem,  thus  far,  unwilling  to  follow  the 
example  of  the  recent  English  decisions,  and  they  decline 
to  extend  the  jurisdiction  so  as  to  restrain  such  torts  as 
libels  on  business,  slanders  of  title,  and  the  like.^ 

dential  Am.  Co.  ▼•  Knott,  L.  E.  10  Mass.  68;  19  Am.  Bep.  310;  Whitehead 

Oh.  142,  Fisher  ▼•  Appollinarie  Co.,  t.  Kitaon,  119  Mus.  484;  [Raynumd 

L.  R.  10  Oh.  297,  Olover  ▼.  Royden,  v.  RuBsell,  143  Maae.   295;   68  Am. 

L.  R.  17  Eq.  190,  and  Mnlkern  r.  Rep.   137;  voL  1,  i  320,  note.]     In- 

Ward,  L.  R.  13  Eq.  619,  the  Jariadio-  jnnctiona  to  reatrain  libeloaapablica- 

tion  to  enjoin  anon  libelona  publica-  tiona  oonoerning  the  pUinti£ra  baaa- 

tions  was  denied;  while  in  Dixon  r.  nesa  were  alao  refuaed  in  life  Aas'n 

Holden,  L.  R.  7  Eq.  488,  and  Sprinff-  y.  Boogher,  3  Mo.  App.  173;  Manger 

head  eta  Co.  ▼.  Riley,  L.  R.  6  Eq.  651,  t.  Dick,  55  How.  Pr.  132;  and  Singer 

it  had  been  exeroiaed.    See  alao  Shaw  Mfg.  Co.  ▼.  Domeatio  etc  Co.,  49  Ga. 

▼.  Earl  of  Jeraey,  L.  R.  4  0.  P.  D.  70;  16  Am.  Rep.  674.     [See  aUo  Kidd 

120,  359;  Saxby  y.  Eaaterbrook,  L.  R.  y.  Horry,  28  Fed.  Rep.  773,  per  Brad- 

3  C.  P.  D.  339.     Aa  to  reatraining  the  ley,  J.;  Baltimore  Car  Wheel  Co.  y. 

nae  of  plaintifif  'a  name  by  defendant  in  Bemia,  29  Fed.   Rep.   95;  Kelley  y. 

hia  ownbnaineaa,  aee  Fnllwood  y.  Fnll-  Ypailanti  eto.  Ca,  44  Fed.  Rep.  19. 

wood,  L.  R.  9  Oh.  Diy.  176;  James  y.  In  Bell  y.  Singer  Mfg.  Co.,  65  Ga.  452, 

Jamea,  L.  R.  13  Eq.  421;  Maaaam  y,  the  iuriadiction  waa  reooffnized,   bnt 

Thorley'a  eta  Co.,  X.  R.  6  Oh.  Diy.  relief  waa  refuaed.]   In  C^nloid  Mf 2. 

574;  Day  y.  Brownrifl»r,  L.  R.  10  Oh.  Co.  y.  Goodyear  eta  Ca,  13  Blatcm. 

Diy.  294.     [See  alao  Thynne  y.  Shoye,  875,  the  jnriadiction  is  recognised  to 

45  Ch.  Diy.  577;  Lane  y.  Smythe,  46  reatrain  anch  publications  when  they 

N.  J.  Eq.  447;  Celluloid  Mfg.  Co.  y.  are  not  only  false  and  injurious,  bnt 

Cellouite  Mfg.  Co.,  32  Fed.  Rep.  94  (in-  alao  malioioua:   [Emack  y.  Kane,  34 

1'unctionffranted  to  reatrain  the  fraudn-  Fed.  Rep.  49  (to  reatrain  the  isBuance 
ent  use  of  an  imitation  of  the  corporate  of  intimidating  circulara,  maliciously 
name);  Meyers  y.  Kalamazoo  Buagy  designed  to  injure  the  plaintiff's  busi- 
Co., 54  Mich. 215;  52  Am.  Rep.  811.]  In  neaa);  Casey  y.  Cincinnati Typ.  Union, 
Emperor  of  Austria  y.  Day,  3  De  Gex,  45  Fed.  Rep.  135;  Sherry  y.  Perkins, 
F.  &  J.  217,  it  was  held  that  an  in-  147  Mass.  212;  9  Am.  St  Rep.  689 
junction  would  be  granted  at  the  suit  (independently  of  the  ground  of  libd, 
of  a  foreign  sovereign  to  reatrain  the  to  restrain  the  displaying  of  banners 
manufacture  and  issue,  within  Eng-  calculated  to  injure  the  puLintiflTs  bnsi- 
lish  territory,  of  spurious  notes  and  ness  and  deter  workmen  from  entering 
securitios  of  the  foreign  government.  into  or  continuing  in  his  employment); 
>  In  Massachusetts  these  decisions  compare  Mayer  y.  Journeymen  Stone- 
are  expressly  repudiated:  Boston  Dia-  cutters'  Ass'n,  47  N.  J.  Eq.  519.] 
tita  Co.  y.  Florence  Mfg.  Ca»  114 


2093  lUHDATOBT  iHJUKcnoiia.  §  1859 


SECTION  IIL 

MANDATORY  INJUNCTIONS. 


1 1369.    Natiirt  and  object;  when  gnntod. 

S 1359.  Mature  and  Object  —  When  OrantecL  —  This 
term,  in  strictness,  is  confined  to  interlocutory  or  prelim- 
inary injunctions.  Where,  on  the  final  hearing  in  a  case 
of  nuisance,  or  interference  with  easements,  or  continued 
trespass  analogous  to  nuisance,  the  relief  is  granted  com- 
pelling the  defendant  to  remove  his  obstructions  or  erec- 
tions, and  to  restore  the  plaintiff  to  his  original  condition, 
and  thereby  to  end  the  wrong,  the  remedy  is  in  fact  an 
ordinary  decree  for  an  abatement,  and  is  in  no  proper 
sense  an  injunction  of  any  kind.  But  in  these  and  sim- 
ilar cases  the  preliminary  injunction,  while  purporting 
simply  to  restrain  the  wrong,  and  while  negative  in  its 
terms,  may  be  so  framed  that  it  restrains  the  defendant 
from  permitting  his  previous  wrongful  act  to  operate, 
and  therefore  virtually  compels  him  to  undo  it  by  remov- 
ing the  obstructions  or  erections,  and  by  restoring  the 
plaintiff  to  his  former  condition.  Such  an  injunction  is 
termed  mandatory,  and  resembles  in  its  effect  the  restora- 
tive interdict  of  the  Roman  law.  It  is  used  where  the 
injury  is  immediate,  and  pressing,  and  irreparable,  and 
dearly  established  by  the  proofs,  and  not  acquiesced  in 
by  the  plaintiff,  since  an  order  directly  compelling  an 
abatement  of  the  nuisance,  or  a  removal  of  the  obstruc- 
tions, cannot  be  made  upon  interlocutory  motion.^    The 


^  ^  Prdimiiiary     mandatory    injimo.  bnt  is  oontniy  to  the  principle  which 

tion  have  uodoobtedlj  been  granted  regnlates  the  administration  of  pre- 

Bore  freely   by  the  Sngliah   ooorte  TentiTC  relief,  and  ii  manifestly  ab- 

tbaa  by  toe  American.     Indeed,  it  mrd. 

bM  been  aaid  in  some  American  de-  In  Robinson  y.  Lord  Bynm,  1  Brown 

eisioDt  that  a  mandatory  mlerioaUonf  Ch.  588^  Lord  Eldon  granted  a  pre- 

iajiaetion  would  never  be  granted.  Uminary   injunction   reetraining   de- 

This  doctrine  Is  not  only  opposed  to  fendant  "from  nsing  and  maintaining 

theoverwhelmuig  weight  of  aathority,  certain  danuy  gates^  etc,  so  as  to  pre- 
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rule  is  fully  establishedi  at  least  by  the  English  decisions, 
and  is  not  controverted  by  American  authority,  that  in 
such  cases,  where  the  facts  are  clearly  established  and  the 
injury  is  real,  and  the  plaintiff  acted  promptly  upon  his 
acquiring  knowledge  of  the  defendant's  proceeding,  a  pre- 
liminary mandatory  injunction  may  be  granted,  although 
the  act  complained  of  was  fully  completed  before  the  suit 
was  commenced.  It  should  be  observed,  however,  that 
no  other  equitable  remedy  is  more  liable  to  be  defeated 
by  acquiescence,  or  by  delay  on  the  plaintifif's  part  from 
which  acquiescence  may  be  inferred.    The  cases  require 

vent  water  from  flowing  to  plaintiff '■  651;  Cooke  y.  Chiloott,  L.  R.  8  Ch. 

mill  as  it  had  done."    This  was  done  Div.  694;  Lord  Manners  v.  Johnson, 

for  the  express  purpose  of  oompelling  L.  R.  1  Ch.  Div.  673;  City  of  London 

defendant  to  remove  the  dams,  gates,  etc.  Co.  y.  Tennant^  L.  R.  9  Ch.  212; 

eto.,  which  he  had  constmcted.    In  Holmes  y.  Upton,  L.  R.  9  Ch.  214,  note; 

Lane  y.  Newdigate,  10  Yes.  192,  Lord  Goodson  v.  Richardson,  L.  R.  9  Ch. 

Eldon  granted  a  preliminary  injunc-  221;  Att'y-Gen.  y.  Mid-Kent  R'y,  L. 

tion  restraining  defendant  "from  im-  R.  3  Ch.  100;  Dnrell  y.  Pritchard,  L. 

peding  plaintifif   from  nayigatioff    [a  R.  1  Ch.  244;  Smith  y.  Smith,  L.  R. 

certain  canal]  by  continuing  to  keep  20  Eq.  500;  Lady  Stanley  y.  Earl  of 

the  canal  banks  and  works  ont  of  re-  Shrewsbury,  L.  R.  19  £q.  616;  Bowes 

pair,  by  diverting  the  water,  or  by  y.   Law,  L.  R.  9  Eq.  636;  Senior  y. 

continning  the  removal  of  the  stop-  Pawson,  L.  R.  3  £iq.  330;  fieadel  ▼. 

fate."    Lord  Elldon  said  this  would  Perry,   L.   R.   3  E^  465;  Martin  y. 

ave  the  effect  of  oansing  defendant  Headon,  L.    R.   2  Eq.   ^2o;  Spokes 

to  restore  the  stop-gate  and  repair  the  y.  Banbury  Board  of  Health,  L.  R.  1 

banks;  and  he  avowedly  granted  the  Eq.  42;  Cnrriera'  Co.  y.  Corbett,  4  De 

injnnotion  for  that   express   object.  Gex,  J.  ft  S.  764;  Jacomb  y.  Knight^ 

These  two  cases  are  among  the  earii*  8  De  Gex,  J.  &  S.  533;  Low  y.  Lines, 

est^  if  not  the  very  earliest,  instances  4  De  Gex,  J.  &  S.  2S6;  Isenberg  y. 

of  preliminary  injunctions  intention-  East  India  House  Co.,  3  De  Gex,  J.  ft 

ally  and  expressly  mandatory  in  their  S.  263;  Kernot  v.  Potter,  3  De  Gex, 

operation.    The  following  eases  wiU  F.  ft  J.  447;  Black  y.  Good  Intent 

furnish   numerous   illustrations,   and  eta  Co.,  31  La.  Ann.  497;  Longwood 

will  also  show  the  limitations  placed  eto.  R.  R.  v.  Baker,  27  K.  J.  Eg.  166; 

upon  their  use:  Rankin  y.  Huskisson,  Rogers  Locomotiye  Works  y.  ^e  £L 

4  Sim.  13;  Hervey  v.  Smith,  1  Kay  ft  R.,  20  N.  J.  Eq.  379;  Cole  etc  Min. 

«r.  389,  392;  AttV-Gen.  y.  Metropoli-  Co.  y.  Virginia  eto.  Water  Co.,  I  Saw. 

tan  Board  of  Works,  1   Hem.  ft  M.  685;  Coming  y.  Troy  Iron  etc  Fao* 

298,  312;  Hepburn  y.  Lordan,  2  Hem.  tory,  40  N.  Y.  191,  205;  Auburn  eto. 

ft  M.  345, 352;  Earlof  Mexboronghy.  P.   R.  v.    Douglass,   12    BarK    653; 

Bower,  7  Beav.  127,  133;  Greatrex  y.  Penniman  v.  N.  T.  Balance  etc  Cc. 

Gxeatrex,  1  De  Gex  ft  S.  692;  Green  13  How.  Pr.  40.     [See  also  Daniel  y. 

V.   Green,  5  Hare,  400,  note;  Great  Ferguson,  (1891),   2  Ch.  27;  Lord  y. 

North  of  England  R'y  V.  Clarence  R'y,  Carbon  Iron  Mfg.  Co.,  38  N.  J.  £q. 

1  ColL  C.  C.  507,  517, 521,  526;  Blake-  462;  Herbert  v.  Penn.  R.  R.  Cc,  43 

more  y.  Glamorganshire  Canal  Nav.,  K.  J.  Eq.  23;  Delaware,  L.,  ft  W.  R. 

1   Mylne  ft  K.  154,  183;  Spencer  y.  R.  Cc  y.  Central  etc  Co.,  43  N.  J. 

Birminffham   R'y,   8  Sim.   193,    196;  Eq.  605;  Bailey  y.  Schnitzius,  46  N. 

Att'y-Gen.  y.  Manchester  R'y,  8  Sim.  J.  Eq.  178;  Black  Lick  Mfg.  Co.  y. 

436;  Hooper  y.  Brodriek,  II  Sim.  47;  Saltsborg  Gas  Cc,  139  Pa.  St  4«8| 

Gaskin  y.  Balls,  L.  R.   13  Ch.  Div.  Gardner  y.  Stroever,  81  CaL  148.] 
824}  Erehl  y.  Borrell,  L.  R.  7  Ch.  Div. 
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of  the  plaintiff  a  promptness  in  objecting  and  in  taking 
steps  to  enforce  his  objection,  upon  receiving  notice  of 
the  defendant's  structures  or  erections  which  are  sought 
to  be  restrained,  if  the  circumstances  are  such  that  the 
defendant  would  be  unnecessarily  prejudiced  by  the 
plaintiff's  delay.^ 

SECTION  IV. 

TO  RBSTRAIK  ACTIONS  OR  JUDGMENTS  AT  LAW. 

amaltbh. 


S  19601  Origin  oftlM 

{  U61.  When  tha  jurisdiction  i«  not  exenoMd:  Oenenl  doetrinti 

i  1312.  Wlian  the  jnriadietion  nuy  be  ezeroised:  Firet  eUn;  ezclnsiTe  eqiil> 

table  intereete  or  righti  inrolved. 

i  1963L  Hm  some:  Second  due;  legal  remedies  inadeqiinte. 

i  13tL  The  same:  Third  class;  fraad,  mistake,  or  accident  in  the  trial  at  law. 

{ 1388.  Jurisdiction  to  grant  new  trials  at  law  in  the  United  States. 

§  1360.  Origin  of  the  Jurisdiction.  —  The  use  of  in- 
jtinctions  to  stay  actions  at  law  was  almost  coeval  with 
the  establishment  of  the  chancery  jurisdiction.  Without 
this  means  of  interference  to  protect  the  rights  of  its  suit- 
ors, the  court  of  chancery  could  never  have  established, 
extended,  and  enforced  its  own  jurisdiction.'  It  is  no 
exaggeration  to  say  that,  during  its  formative  periods,  the 
equitable  jurisdiction  was  built  up  through  the  instru- 
mentality of  the  injunction  restraining  the  prosecution 
of  legal  actions,  where  the  defendants  sought  the  aid  of 
chancery,  which  alone  could  take  cognizance  of  the  equi- 


'  Sss  mdBt  ToL  %  S  817.    In  some  lay  of  weeks  or  eren  months  oonld 

cMes  a  delny  hy  the  pUintifT  would  work  the  defendant  no  harm.    Where 

cksdy  not  be  prejndioial  to  defend*  the  injunction  is  sought  to  oompel  the 

aat,    For  example,  in   Oreatrez   t.  removml  of  structures,   widls,   build- 

Gissksoc,  1   De  Oes  ft  &   692,  one  ings,  and   the   like,  if  the  plaintiff 

hnd  wrongfnUy  removed  the  knowingly  permit  the  defendant  to 


iwiMnfaip  books  from  the  plaos  of  go  on  and  incur  any  oonsiderable  fur- 

nsmism,  and  a  preliminaiy  injunotioa  ther  expenditure  ol  monev  before  he 

vie  panted,  lestimining  him  "  from  makes  objection,  he   will   generally 

ksmng  them  or  permitting  them  to  lose  his  risht  to  tiie  somewhnt  speciiu 

bs  kspt  at  any  otiicr  place  than  the  remedy  ofa  mandatory  injunction* 

plass  of  bnsinnss,"  thus  compelling  *  See  1  Spenoe'sB^^  Jnx.  67lb 
W  to  tssfeofo  the  books.    Here  ado- 
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ties  that  would  defeat  a  recovery  at  law  against  them. 
This  was  not  accomplished,  however,  without  a  long  and 
severe  opposition  from  the  common-law  judges,  which 
continued  until  the  reign  of  James  I.^  The  jurisdiction 
then  firmly  established  by  judicial  authority  has  never 
since  been  questioned.^  The  reasons  urged  by  the  coin* 
mon-law  judges  were  frivolous.  The  injunction  is  not 
addressed  to,  nor  does  it  operate  upon,  the  courts  of  law; 
instead  of  denying  or  interfering  with,  it  virtually  ad- 
mits  and  assumes,  their  jurisdiction.  It  is  addressed  to 
the  litigant  parties,  and  prohibits  them  from  resorting  to 
the  legal  jurisdiction,  because  their  controversies,  depend- 
ing upon  equitable  principles,  or  involving  equitable  fea- 
tures, can  only  be  fully  and  finally  determined  by  a  tribu- 
nal having  the  equitable  jurisdiction.  Injunction  is  the 
remedy  which,  above  all  others,  necessarily  operates  in 
peTsonam. 

§  1861.  When  the  Jurisdiotion  is  not  Exercised  — 
Oeneral  Doctrine.  —  Where  a  court  of  law  can  do  as  full 
justice  to  the  parties  and  to  the  matter  in  dispute  as  can 
be  done  in  equity,  a  court  of  equity  will  not  stay  proceed- 
ings at  law.'  Equity  will  not  restrain  a  legal  action  or 
judgment  where  the  controversy  would  be  decided  by  the 
court  of  equity  upon  a  ground  equally  available  at  law, 
unless  the  party  invoking  the  aid  of  equity  can  show 
some  special  equitable  feature  or  ground  of  relief;  and  in 
the  case  assumed,  this  special  feature  or  ground  must 
necessarily  be  something  connected  with  the  mode  of  try- 
ing and  deciding  the  legal  action,  and  not  with  the  cause 
of  action  or  the  defense  themselves.*  It  is  not  such  a 
special  equitable  ground  of  interference  that  the  party 

^  For  a  fnll  aocoant  of  this  memora-  *  Soathampton  Dock  Co.  ▼.  South- 

ble  contest,  and  its  settlement  under  ampton  etc.  Board,  L.  R.  11  Eq.  264. 

James  L,  see  1  Lord  Campbell's  Lives  ^  Because  it  is  assumed   that  the 

^'  bhe  Chancellors,  235;  1  Spence's  Eq.  ground  of  decision  is  equally  avail- 

Jur.  675;  1  Hallam's  Const.  Hist.  472.  able  at  law  and  in  equity,  and  there- 

'  Aylofife  ▼.  Duke,  2  Freem.  Ch.  152  fore  the  social  equitable  feature  nmst 

(A.  D.  1655);  flawkshaw  ▼.  Parkins,  be  something  (2«7ior«  the  very  issues  and 

2    Swanst.    539,    548;    Franklyn   ▼•  merits  of  the  controversy:  See  Hani- 

Thomas,  3  Mer.  225,  234.  son  ▼.  NetUeship^  2  Mylne  it  K.  42X    , 
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has,  by  his  own  act  or  omission,  failed  to  effectually  avail 
himself  of  a  valid  defense  at  law,  nor  that  the  court  of 
law  has  decided  a  question  of  law  or  of  fact  erroneously.' 
The  principle  is  well  established,  and  is  universal  in  its 
application,  that  when  a  cause  belongs  to  the  jurisdiction 

'  [Mayor  eto.  of  New  York  y.Brady,  obserred  that  the  chanoellor  is  not 

115  N.  Y.   615];    Simpeon    ▼.   Lord  speaking  of  those  cases  which  involve, 

Howden,  3  Mylne  k  C.  97, 108;  Froth-  in  their  Tery  caose  of  action  or  de- 

•roe  T.  Forman,  2  Swanst.  227,  233;  fense,  featores  or  interests  cognuable 

Ware  ▼•  Horwood,  14  Ves.  28»  81;  only  by  courts  of  eqiii^;  nor  of  the 

Bateman  t.  Willoe,  1  Sohoales  ft  L.  other  class  of  cases  wnich,  in  ordinary 

201,  20^  90S.    In  tiie  last-named  ease  phraseology,  belong  to  the  oonoorrent 

Lord  Kedesdale  stated  this  mle  in  inrisdiction  both  of  law  and  equity; 

laagvage  which  has  ever  since  been  he  refers  to  esses  which  in  themaelves 

re^irded  as  a  correct  exposition  of  present  no  equitable  aspect,  and  prop- 

the  prineii>le:  "  It  is  not  sufficient  to  erly  come  within  the  jurisdiction  of 

show  that  injustice  has  been  done,  but  the  law,  but  which,  for  some  reason  or 

tiiat  it  has  been  done  under  ciroum*  another,  ham  been  wrongly  trkd  and 

sIsiMMS  which  aathcriis  the  court  to  decided  bp  the  tomt  ^f  law.     There 

intBrfdreu     Because  if  a  matter  has  must  have  been  some  special  equitable 

already  been  investigated  in  a  court  of  ground  connected  with  this  wrongful 

justiee,  according  to  the  common  and  farial  and  decision,  in  order  that  equity 

ccdinaiy  rales  of  investigation,  a  court  may  interfere  and  restrain  the  ]ndg- 

sf  equity  cannot  take  on  itself  to  enter  ment.     See  also  Holmes  v.  iStateler, 

into  it  sgain.     Rules  an  esUbliahed,  57  HI.  209;  McClure  v.  Miller,  Bail. 

seoie  by  the  legislature,  some  by  the  £q.  107;  21  Am.  Dec.  522;  New  Or- 

eourts  themselves,  for  the  purpose  of  leans  v.  Morris,  3  Woods,  103;  Hnn- 

.pattin^  an  end  to  litigation,  and  it  is  gerford   v.   Sigerson,   20    How.    156; 

Bwie  unportant  that  an  end  should  Tyler  v.  Hameraley,  44  Conn.  419;  2i 

be  put  to  litigation  than  that  justice  Am.  Rep.  479;  Wallack  v.  Soc.  Ref. 

should  be  done  in  every  case.  •  •  .  •  Juv.  Del.,  67  N.  Y.  23;   Jackson  v. 

The  inattention  of  parties  in  a  court  Bell,  31  K.  J.  Eq.  554;  32  K.  J.  £q. 

of  law  can  scarcely  be  made  a  subject  411;  Holmes  v.  Steele,  23  N.  J.  £u. 

in  the   interference  of   a  court   of  173;  Van  Syckel  v.  Emery,  18  N.  J. 

equity.    There  may  be  cases  cogniza-  Eq.  387;    Vanarsdalen  v.  Whitaker, 

Me  at  law  and  also  in  equity,  and  of  10  Phila.  153;   Nelson  v.  Turner,  2 

vliich  cogniflmce  cannot  be  ^tctuaUy  Md.  Ch.  73;  Chambers  v.  Penland,  78 

takoi  at  law;  and  therefore  equity  N.  O.  53;  Att'y-Gen.  v.  Baker,  9  Rich. 

does  sometimes  interfere,  as  in  cases  Eq.  521;  Williams  v.  Stewart,  56  G a. 

of  oomplicated  accounts,   where  the  663;  Brown  v.  Wilson,  56  Oa.   534; 

pttty  has  not  made  a  defense,  because  Shaw  v.  Lindsay,  60  Ala.  344;  Wo- 

it  was  impossible  for  him  to  do  it  mack  v.  Powers,  50  Ala.  5;  O'Connor 

cffectoally  at  law.     So  where  a  ver>  v.  Sheriff^  80  La.  Ann.,  pt.    1,  441; 

diet  has  been  obtained  by  fraud,  or  Graham  v.  Roberts,  1   Head,  56,  59; 

where  a  party  has  possessed  himself  Chadwell  v.  Jordan,  2  Tenn.  Ch.  635; 

improperly  of  some^ing,  by  means  of  Hartman  v.  Heady,  67  Ind.  545;  Com* 

which  he  has  an  unconscientious  ad-  stock  v.  Henneberry,  66  111.  212;  La 

▼antsffe  at  law,  which  equity  will  put  Crosse  etc.  Co.  v.  Reynolds,  12  Minn. 

oat  M  the  way  or  restrain  him  from  213;  Kemp  v.  Tucker,  L.  R  8  Ch.  369; 

Sling.    But  without  circumstances  of  Baron  de  Womes  v.  Millier,  L.  R.  16 

that  kind,  I  do  not  know  that  equity  Eq.  554;  [Waldo  v.  Preston,  135  Pa. 

srer  does  interfere  to  grant  a  trial  of  St.  181;  Smith  v.  Phininr,  71  Ga.  641; 

inatter  which  has  already  been  dis-  Lewis  v.   Laylin,  46    Ohio  St.   663; 

tssnd  in  a  court  of  law,  —  a  matter  Center  Township  v.  Board  of  Comm., 

oipable  of  being  discussed  there,  and  110  Ind.  580;  Warren  r.  Cook.  116  IlL 

over  which  a  court  of  law  had  fall  199;  Bachelder  v.  Bean,  76  Me.  870f 

ion."    It  should  be  carefully  Phillips  v.  Pnllen,  45  N.  J.  E%.  5.] 

tlQ.Jua.— 182 
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of  the^  law  courts,  equity  will  never  interfere  to  restrain 
the  prosecution  of  the  action,  nor  to  stay  proceedings  on 
the  judgment  or  execution,  upon  any  mere  legal  grounds, 
although  it  may  be  demonstrated  that  the  complainant  in 
equity  (generally  the  defendant  at  law)  had  a  valid  legal 
defense,  which  was  not  made  available  either  through  the 
error  of  the  court  in  determining  the  law  or  the  facts,  or 
the  omissions  of  himself  or  his  counsel  in  presenting  it, 
or  in  obtaining  the  evidence  by  which  it  could  have  been 
supported.^ 

^  HendricksoQ  ▼.  Hinckley,  17  How.  194;  V7hit6  t.  Cahal's  AdmV,  2  Swan, 

443,  445;  Walker  v.  Bobbins,  14  How.  550;   [Brenner  ▼.  Alexander,  16  Or. 

684;  Creath'a  Adm'r  y.  Sims,  5  How.  349;  8  Am.  St  Rep.  301.] 

192;  Marine  Ins.  Oo.  ▼.  Hodgson,  7  The  error  of  the  ooart  of  law  in  ad- 

Chmnoh,  832;  Barkers.  Elkina,  1  Johns,  mitting  or  exclnding  evidence,  or  in 

Ch.  465;  Windwart  t.  Allen,  13  Md.  instracting  the  jnry,  is  no  eronod  for 

196;  Kati  t.  Moore,  18  Md.  566;  Ly-  the  interposition  of  equity:  Perrine  ▼. 

day  T.  Donple,  17  Md.  188;  Metho-  Striker,  7  Paige,  598;  Hartshorn  ▼. 

dist  Chnrch  ▼.  Baltimore,  6  Gill,  391;  Davenport,  2  Barb.  Oh.  77;  Vilas  ▼. 

48  Am.  Deo.  540;  Brandon  t.  Oreen«  Jones,  1  N.  Y.  274;  Vanghn  t.  John- 

7  Humph.  130;  Duckworth  ▼.  Duck-  son,  9  N.  J.  Eq.  173;  Clapp  ▼.  Ely,  10 

worth's  Adm*r,   35  Ala.  70;  Holmes  N.  J.  Eq.  178;  Hood  ▼.  New  York  etc 

V.   Stateler,  57  111.   209;  Vennum  r.  R.  R.,  23  Conn.  609;  Dilly  t.  Barnard* 

Dayis,  35  111.  568;  Hinrichsen  v.  Van  8  Gill  k  J.  170;  Prather  v.  Pratber*s 

Winkle,  27  III.  334;  Johnson  v.  Lyon,  Adm'r,    11  Gill  ft  J.  170:  Hamsbar- 

14  Iowa,  431;    [Evans  ▼.  Ttiylor,  28  ger's  Adm*r  ▼.  Kinney,  13  Gratt  511; 

W.  Va.  184;  Dubuque  etc.  R.  R.  Cob  Powell  t.  Watson,  6  Ired.   Eq.   94; 

V.  Cedar  Falls  etc.  K.  R.  Co.,  76  Iowa,  Yarborongh  ▼.  Thompson,  3  Smedes  k 

702.]    In  Hendrickson  ▼.  Hinckley,  M.  291;  41  Am.  Dec.  626;  Paynterv. 

•HpKi,  Mr.  Justice  Curtis  stated  the  Evans,  7  B.  Mon.  420;  Shortridge  ▼. 

principle  in  a  very  concise  manner:  Bartlett,   14  B.    Mon.  200;  Price  ▼. 

*'  A  court  of  equity  does  not  interfere  Johnson  Co.,  15  Ma  433;  Danaher  r. 

with  judgments  as  law, unless  the  com-  Prentiss,  22  Wis.  311. 

plainant  has  an  equitable  defense  of  That  the  legal  defense  was  not  snc- 

which  he  could  not  avail  himself  at  cessful,  through  the  ienoranoe,  negli- 

law  because  it  did  not  amount  to  a  genoe,  or  mistake  of  the  party's  own 

legal  defense,  or  had  a  good  defense  attorney  or  counsel,  is  no  ground  for 

at  law  which  he  was  prevented  from  interference:    Warner  ▼.  Conant,   24 

availing  himself  of  by  fraud  or  acci-  Vt.  351;  58  Am.  Deo.  178;  Burton  v. 

dent  unmixed  with  negligeuco  of  him-  Wiley,  26  Vt.  430;  Emerson  ▼.  Udall, 

self  or  his  agents."    [See  also  Embry  13  Vt.  477;  37  Am.  Dea  604;  Powell 

T.  Palmer,  107  U.  S.  3, 10;  Phillips  v.  ▼.  Stewart,  17  Ala.  719;  Jamison  ▼. 

Negley,  117  U.  S.  665,  675;  Knox  Ca  May,  13  Ark.  600;  Graham  v.  Roberts, 

T.  Harshman,  133  U.  S.  152.]  1  Head,  56;  [Brownson  ▼.  Reynolds, 

It  is  immaterial  whether  the  ques-  77  Tex.  254;  Vaaghan  ▼•  Hewitt,  17 

tion  or  matter  relied  upon  by  the  com-  S.  C.  442.] 

plainant  in  equity  was  considered  by  Ignorance  of  the  facts  constituting 

the  law  court  or  not     Omission  to  the  defense  does  not  excuse  the  omis- 

£  resent  or  to  make  out  a  defense  at  sion  of  ^  the  party  to  make  it^  nor  en* 

kw  is  not  a  ground  for  equitable  re-  title  him  to  the  aid  of  equity,  unless 

lief:  Marine  Ins.  Co.  ▼.   Hodgson,  7  it  can  be  shown  that  the  party  ooald 

Cranoh,   332;  Day  ▼.  Cummings,  19  not  have  acquired  the  information  by 

Vt.  496;  Peace  v.  Nailing,  1  Dev.  Eq.  the  'diligent  and  careful  labor  in  prt^ 

2^)  Quunpion  y.  Miller,  2  Jones  Eq.  paring  the  oanse  for  trial  whioh  he  ia 
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{1362.  Wh«ii  the  Jurisdiction  may  be  Exercised — 
First  Class  —  Equitable  Bights.  —  I  pass  from  this  nega- 
tive  yiew  to  consider  the  doctrine  on  its  affirmative  side. 
The  cases  in  which,  according  to  its  original  jurisdiction 
unaffected  by  statute,  equity  may  interfere  by  injunction, 
and  restrain  an  action  at  law  either  before  or  after  judg- 
ment, may  be  reduced  to  three  general  classes:  1.  Where 
the  controversy,  in  addition  to  its  legal  aspect,  involves 
some  equitable  estate,  right,  or  interest  which  is  exclu- 
sively cognizable  by  a  court  of  equity,  so  that  a  complete 
determination  of  the  issues  cannot  be  made  by  a  court  of 
law,  it  is  well  settled  that  equity  not  only  may,  but  must, 
interfere  at  the  suit  of  the  party  in  whom  the  equitable 
estate  or  right  is  vested,  and  restrain  the  action  at  law, 
and  decide  the  whole  controversy.  This  is  so  when  the 
defendant  at  law  has  a  purely  equitable  defense  which 
the  court  of  law  will  not  recognize  or  enforce,  and  espe- 
cially when  he  is  entitled  to  some  affirmative  equitable 
relief  which  will  clothe  him  with  a  legal  right  or  title, 
and  thus  defeat  the  legal  action  brought  against  him. 

bonnd  to  use:  Ocean  Ins.  Co.  t.  Fields,  joined);  Schandler  Bottling  Co.  t. 
2 Story,  59;  Truly  ▼.  A.'anzer,  S  How.  Welch,  42  Fed.  Rep.  661.] 
141;  Emerson  t.  Udall,  13  Vt.  477;  An  injunction  will  not  ordinarily 
37  Am.  Dec  604;  Slack  ▼.  Wood,  9  be  granted  to  restrain  an  action  in  a 
Gtatt  40;  Allen  t.  Hamilton,  9  foreign  country  or  in  another  state, 
Gntt.  253;  Miller  v.  Gaskins,  Smedes  but  may  be,  under  special  circum- 
k  M.  Cb.  524;  Moran  ▼.  Woodyard,  stances:  In  re  Boyse,  L.  R.  15  Cb. 
8  a  Mon.  537;  Smith  ▼.  Allen,  63  I)iv.591;  Moor  v.  Anglo-Italian  Bank, 
III  474;  Holmes  ▼.  Stateler,  57  III  L.  B.  10  Ch.  Div.  681;  Hope  v.  Car- 
209;  Hinrichsen  t.  Van  Winkle,  27  negie,  L.  R.  1  Ch.  320;  In  re  Chap- 
Hi  334;  [Gonnch  r.  Thomas,  57  Md.  man,  L.  R.  16  £q.  75;  Ostell  t.  Le 
334.]  Page,  2  De  Gex,  M.  &  G.  892;  Kittle 
Criminal  jprooeedings  will  never  be  ▼.  Kittle,  8  Daly,  72;  Cole  v.  Toung, 
enjoineds  ien  v.  Corporation  of  24  Kan.  435;  [Carson  ▼.  Dunham, 
PreitoD,  L.  B.  6  Ch.  Div.  463;  Saull  149  Mass.  52;  14  Am.  St  Rep.  397; 
▼.  Browne,  L.  R.  10  Ch.  64;  Portia  t.  and  see  §  1318,  note.] 
Fall,  34  Ark.  375;  Phillips  ▼.  Stone  Proceedings  in  another  equitable  ac- 
Mt,  61  Ga.  386;  [In  re  Sawyer,  124  tion  may,  in  a  proper  case,  be  enjoined: 
U.  8.  200;  Hemsley  t.  Myers,  45  Prudential  Assur.  Co.  v.  Thomas,  L.  R. 
Fed.  Rep.  283;  Waters  etc.  Oil  Co.  3  Ch.  74;  Mann  ▼.  Flower,  26  Minn. 
▼.  little  Rock,  39  Ark.  412;  New  479;  Bond  ▼•  Greenwald,  7  Baxt. 
Home  etc  Machine  Co.  t.  Fletcher,  466;  Haescig  ▼.  Brown,  34  Mich.  503. 
44  Ark.  140.  See,  however.  City  of  And  see  Erie  R'y  ▼.  Ramsey,  per  Fol- 
Ayanta  t.  Gate  City  Gas  Light  Co.,  ger,  J.,  quoted  pMt,  in  note  under 
71  Ga.  106  (criminal  prooeedings  §  1371;  but  see  Endter  t.  Lennon,  46 
■gainst  the  employees  of  a  company.  Wis.  299.  Restraining  proceedings  in 
primarily  designed  to  olistmct  it  in  probate  courts  for  want  of  jurisdiction, 
ths  enjoyment  of  its  franchise^   eu«  see  Wright  v*  Fleming,  76  N.  V.  517« 
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Gases  of  this  kind  belong  to  the  first  branch  of  the  exclu- 
sive jurisdiction  of  equity  as  described  in  the  first  vol- 
ume.^ This  rule  assumes  that  the  equitable  questions 
contained  in  the  defense  extend  to  the  entire  cause,  so 
that  their  decision  determines  the  controversy.  When 
the  cause  contains  both  legal  and  equitable  questions 
which  are  distinct,  the  court  of  equity,  while  taking  juris- 
diction, may  not  restrain  the  proceedings  at  law  prior  to 
the  obtaining  of  judgment.' 

'  See  anUj  §  219,  and  eases  cited  in  anie,  voL  1,  §§  245  et  seq.;  Oelricba  v. 

note.    The  csiBes  to  which  this  doctrine  Spain,  15  WalL  211,  22S;  Penn.  etc 

is  applicable  are  numberless,  and  in  fact  Co.  v.  Delaware  etc.  Co.,  31  N.  Y.  91; 

cover  the  entire  domain  of  equitable  Eldridge  v.   Hill,  2  Johns.  Ch.  281; 

estates^  interests,  and  primary  rights  Tice    ▼.    Annin,  2   Johns.   Ch«    125; 

which  constitute  the  first  branch  ofthe  Tmstees  etc.  ▼.  Nicoll,  3  Johns.  666; 

exclusive  jurisdiction.     The  following  West  ▼.  Mayor  etc.,  10  Paige,  539; 

cases  give  examples  of  equitable  rights  Jnmel  ▼.  Jumel,  7  Paige,  591;  Heyer 

which  have  thus  been  protected:  Uib*  ▼.  Pruyn,  7  Paige,  465;  34  Am.  I>ec 

bard  v.  Eastman,  47  N.    H.  507;  93  355;    Marsh  v.  Pike,  10  Paige,  595; 

Am.  Dea   467;    Rosa  ▼.  Harper,  99  Woodrufif   v.   Fisher,   17  Barb.   224; 

Mass.    175;    Fanning  v.   Dunham,   5  Third  Ave.  R.  R.  ▼.  The  Mayor  etc,  54 

Johns.  Ch.  122;  9  Am.  Dec  283;  Skin-  N.    Y.  159;    Paterson    etc.  R.  R.  ▼. 

ner  ▼.  White,  17  Johns.  357;  Varick  Jersey  Cil^,  9  N.  J.  Eq.  434;  Steven- 

▼.  Edwards,  Hoflf:  Ch.  382;  11  Paige,  son  v.  Black,  1  N.  J.  Eq.  338;  Klap- 

289;    5  Denio,   664,   679;    County  of  worth  v.  Drensler,  13  N.  J.  Eq.  62;  78 

Armstrong  v.  Brinton,  47  Pa.  St.  367,  Am.  Dec.  69;  Woods  v.  Monroe,   17 

374;  Jones  v.  Slubey,  6  Har.  &  J.  372;  Mich.  238;  Scott  v.  Shreeve,  12  Wheat. 

White  V.  Crew,  16  Ga.  416;  Pollock  605.     And  also  in  suits  brought  to  ob- 

▼.  Gilbert,  16  Gku  398;  60  Am.  Deo.  tain  a  discovery  in  aid  of  the  defense 

732;  Frith  v.  Roe,  23  Ga.  139;  Green-  at  law:  Boughton  v.  Phillips,  6  Paige, 

lee  V.  Gaines,  13  Ala.  198;  48  Am.  Dec.  433;  King  v.  Clark,  3  Paiffe,  76;  Wil- 

49;  Henwood  v.  Jarvis,  27  N.  J.  Eq.  liams  v.  Harden,  1  Barb.  Oh.  298. 

247;  Wvckoff  ▼.  Victor  etc.  Co.,  43  >  See  Williams  ▼.  Earl  of  Jeney, 

Mich.  309;  Scrivin  v.  Hursh,  39  Mich.  Craig  &  P.  91;  Gridley  v.  Garrison,  4 

98;  Detroit  etc  EL  R.  ▼.  Brown,  37  Paige,  647;    Mitchell    ▼.    Oakley,    7 

Mich.  533;  Haescig  v.  Brown,  34  Mich.  Paige,  68;  Ragsdale  v.  Hagy,  9  Gratt. 

503;  Pindell  v.  Quinn,  7  Dl.  App.  605;  409;  Justice  v.  Scott,  4  Ired.  Eq.  106; 

Hager  ▼.  Buechler,  6  111.   App.  462;  Hill  v.  Billingsly,  53  Miss.  111. 

Moses  V.  Sanford,  2  Lea,  655;  Breeden  In  the  cases  referred  to,  it  is  sup- 

▼.  Grigff,  8  Baxt  163;  Deaderick  v.  posed  that  there  are  both  legal  and 

Mitchell,  6  Baxt.  35;  Frank  v.  Morris,  equitable  issues  which  may  m  tried 

9  W.  Ya.  664;  Hill  v.  Billingsly^  53  and  decided  separately,  and  the  de- 
Miss.  Ill;  Texas  Land  Co.  v.  Turman,  cision  of  neither  determines  the  whole 
53  Tex.  619;  Earl  of  Aylesford  v.  controversy.  Of  course,  if  the  eqni- 
Morris,  L.  R.  8  Ch.  484;  Lord  Trede-  table  issues  are  really  the  very  gist  of 

giT  V.   Windus,   L.   R.    19  Eq.  607;  the  cause,  and  upon  their  decision  the 

rofts  V.  Middleton,  8  De  Gex,  M.  ft  whole  case  really  turns,  and  the  ends 

G.  192;  Evans  ▼.  Bremridge,  8  De  G^x,  of    justice    demand    it,  the  conrt  of 

M.  &  G.  100;  and  see  anie,  voL  2,  cases  equity  may  take  control  of  the  entire 

in  note  under  §  914.  controversy  by  enjoining  the  further 

Under  the  application  of  this  doo-  prosecution  of  the  action  at  law.     It 

trine,  an  action  at  law  may  be  en-  is  only  where  the  decision  of  the  equi- 

joined,  in  order  to  avoid  a  multiplicity  table  issues  would  necessarily  defeat 

of  suits»  or  a  oircuity  of  action:  See  the  whole  right  at  law  and  dattroj 
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S  136S.    The  Same.    Second  Glass.  —  2.  The   second 
general  class  includes  those  cases  which  belong  to  the 
second  branch  of  the  exclusive  jurisdiction  of  equity  as 
heretofore  described;^  or,  in  the  ordinary  nomenclature 
of  the  books,  cases  over  the  faqts  of  which  both  courts  of 
law  and  of  equity  have  a  concurrent  jurisdiction  to  grant 
their  respective  and  distinctive  remedies;  for  example, 
cases  involving  actual   fraud,   such  as  suits  upon  in- 
strumentSj  where  the  defense  is  fraud  in  procuring  their 
execution.     Where  the  jurisdiction  is  thus  said  to  be  con- 
current, or  in  other  words,  where  the  interests  and  pri- 
mary rights  of  the  parties  are  legal,  and  the  only  question 
between  the  two  courts  relates  to  the  adequacy  of  their 
respective  remedies,  as  a  general  rule  the  tribunal  which 
first  exercises  jurisdiction  is  entitled,  or  at  least  permit- 
ted, to  retain  an  exclusive  control  of  the  issues.'    It  is 
therefore  a  well-settled  doctrine  that  in  cases  of  this  kind, 
where  the  primary  rights  of  both  parties  are  legal,  and 
courts  of  law  will  grant  their  remedies,  and  courts  of 
equity  may  also  grant  their  peculiar  remedies,  equity  will 
not  interfere  to  restrain  the  action  or  judgment  at  law, 
ffomded  the  legal  remedy  will  be  adequate;  that  is,  provided 
the  judgment  at  law  will  do  full  justice  between  the  par- 
ties, and  will  afford  a  complete  relief;  the  adequacy  or 
inadequacy  of  the  legal  remedy  is  the  sole  and  universal 
test.^    On  the  other  hand)  in  cases  of  this  general  class, 

tita  entire  legal  eanae  of  action,  tliat  BnsseU  ▼.  Clark's  Ex'ra,  7  Cranch,  09; 

tiM  dumeeUor  m»ui  take  the  entire  Bank  of  Bellows  Falls  v.  Rutland  etc. 

oontrorersf  under  his   own  oontroL  R.  K,  28  Vt.470;  Hasardv.  Irwin,  IS 

Urn  then  a  matter  of  right,  and  not  of  Pick.    96;    Fleming   v.    Slocnm,    IS 

diseretion.  Johns.  403;  9  Am.  Deo.  224;  Roberta 

>8eeaHfe,iS220, 221,  and  cases  dted  ▼.  Anderson,   3  Johns.   Ch«   371;  IS 

ia  note  %  nnder  §  221.  Johns.  616;  Crane  ▼.  Bunnell,  10  Paige^ 

'  See  oMfe,  §  179;  Mallett  r.  Dexter,  333;  Camden  etc  R.  R.  ▼.  Stewart,  IS 

1  Oort   178;  Steams  r.  Steams,  16  N.  J.  Eq.  489;  Ooold  ▼.  Hayes,  19  Ala. 

MssL  167, 171;  Winn  r.  Albert^  2  Md.  438;    Bumpaaa  t.    Reams,   1    Sneed, 

Gh.  42;  Merrill  ▼.  Lake,  16  Ohio,  873;  696;    Mason  r.   Piggott,    11  BL   86; 

47  Am.  Deo.  377;  Thompson  ▼.  Hill,  3  Ross  ▼.  Buchanan,  13  IlL  66;  Souther- 

Yecg.  167.  Und  ▼.  Harper,  83  N.  C.  200;  Jackson 

*9ee  tmU,  H  220,  221,  and  cases  ▼.  Bell,  31  N.  J.  £q.  664;  32  N.  J.  Eq. 

cited;  Imnrance  Co.   ▼•  Bailey,    18  411;  Imperial  Fire  Ins.  Co.  ▼.  Gun- 

WalL  616;  Grand  Chute  t.  Winegar,  ning,  81  llL  236;  Hoare  ▼.  Bremridge, 

15  WaU.  373;  Hipp  t.  Bahin,  19  How.  L.  R.  8  Ch.  22;  14  Eq.  622;  Ochsen* 

271;  Smith  t.  Mclyer,  9  Wheat.  532;  bein  ▼.  PH>eUer,  L.  K.  8  Ch.  696. 
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equity  will  enjoin  the  action  at  law,  and  will  determine  the 
whole  cause^  whenever  the  legal  remedy  is  inadequate;  and 
the  legal  remedy  is  deemed  to  be  inadequate  if  the  ends 
of  justice  would  not  be  satisfied  by  a  mere  judgment  for 
the  defendant  in  the  action  at  law,  but  would  require 
that  some  distinctively  equitable  relief,  such  as  a  cancel- 
lation or  a  reformation  of  the  instrument  sued  upon,  be 
conferred  upon  him.  If  any  affirmative  equitable  relief 
is  necessary  to  a  full  settlement  of  the  controversy,  and  to 
a  complete  protection  of  the  defendant's  rights,  a  court 
of  equity  will  interfere,  entertain  a  suit  for  such  relief, 
and  enjoin  the  action  at  law.'  The  scope  of  this  particu- 
lar doctrine  is  plainly  identical  with  that  which  governs 
the  second  branch  of  the  exclusive  jurisdiction  of  equity 
as  described  in  the  first  volume.  Whenever  a  court  of 
equity  exercises  its  jurisdiction  over  a  case  involving 
only  legal  interests  and  primary  rights,  for  the  purpose 
of  awarding  its  exclusively  equitable  remedies,  because 
the  legal  remedies  would  be  inadequate,  it  will  always,  if 
necessary,  enjoin  an  action  at  law  which  interrupts  the 
full  exercise  of  its  jurisdiction. 

^  Glasteabury  ▼.  McDonald's  Adm'r,  Bailey,  13  Wall.  616,  and  Grand  Chuta 
44  Vt.  453;  Atlantic  etc.  Co.  ▼.  Tre-  ▼.  Winegar,  16  Wall.  873,  with  Frank- 
dick,  5  R.  I.  171;  Bissell  ▼.  Beckwith,  lin  ▼.  Oreen,  2  Allen,  519,  522»  and 
33  Conn.  357;  Hamilton  ▼.  Cummings,  Commerciid  etc.  Ins.  Ca  ▼.  McLooq, 
1  Johns.  Ch.  517;  Bushnellv.  Harford,  14  Allen,  351. 

4  Johns.  Ch.  301;  Dale  v.  Boosevelt,        Within  the  scope  of  this  doctrine, 

5  Johns.  Oh.  174;  Metier  ▼.  Metler's  a  conrt  of  equity  will  restrain  the 
Adm'rs,  19  N.  J.  £q.  457;  Morris  v.  transfer  of  negotiable  paper,  or  things 
Barnwell,  60  Ga.  147;  Mitchell  ▼.  in  action,  or  chattels,  or  sometimes 
Word,  60  Oa.  525;  Radcliffe  v.  Yamer,  lan^  by  one  who  has  obtained  their 
56  Ga.  222;  Scott  ▼.  Scott,  33  Ga.  102;  title  frandnlently,  to  persons  who 
Coville  ▼.  Gilman,  13  W.  Ya.  314;  would  take  them  as  bona  fide  pnrohaa- 
Henwood  ▼.  Janris,  27  N.  J.  Eq.  247;  era  for  value,  and  thus  hold  them 
Boyoe's  Ez'ra  ▼.  Grundy,  8  Pet.  210,  freed  from  existing  equities:  See  €mlf» 
215;  London  eta  Ins.  Co.  v.  Seymour,  §  1340;  Poor  v.  &rleton,  3  Sum.  70; 
L.  IL  17  Eq.  85;  Traill  ▼.  Barine,  4  De  Glastenbury  t.  McDonald's  AdmV,  44 
Gex,  J.  &  S.  318;  Athen»um  L  Ass.  Yt  453;  Bank  of  Bellows  Fslls  t. 
Soc  ▼.  Pooley,  3  De  Gex  &  J.  294;  and  Rutland  etc  R.  B.,  28  Yt.  470;  Frank- 
oases  cited  antef  in  note  under  §  914.  lin  ▼.  Green,  2  Allen,  619;  Sherman  ▼. 

There  is  some  disagreement  amougp  Fitch,  98  Mass.  59;  Ferguson  ▼.  Fisk, 

the   decisions  upon   the  question  of  28  Conn.  501;  Hamilton  ▼.  Cumminga, 

equity  taking  jurisdiction  to  compel  1  Johns.  Ch.  517;  Delafield  t.  Hlinois, 

the    cancellation   of   an   instrument,  26  Wend.   192;    Yan   Doren  ▼.   The 

when  the  contracting  party  who  seeks  Mayor  eta,  9  Paige,  388;  Cox  t.  Clift^ 

this  ralief  might  set  up  the  same  de«  2   N.    Y.    118;    Metler's   Adm'n   r. 

fense  in  an  action  at  law  and  defeat  a  Metier,  18  N.  J.  Eq.  270;  19  N.  J.  Eq. 

recovery.    Compare  Insurance  Co.  ▼.  457;  Bell  v.  Gamble,  9  Humph.  117. 
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§  1364.  The  Same.  Third  Olass.  —8.  In  the  two  pre- 
ceding classes  of  cases  the  ground  for  interference  was 
some  equitable  element  or  feature  involved  in  the  very 
subject-matter  of  the  controversyi  or  in  the  remedies  ap- 
propriate thereto,  which  constituted  an  equitable  defense 
in  fuU  or  in  part  to  the  legal  action,  and  over  which  the 
court  of  equity  had  either  a  concurrent  or  an  exclusive 
jurisdiction.  In  the  present  class  there  is  no  such  equi- 
table element  or  feature  of  the  controversy;  there  is  no 
equitable  defense  embraced  in  any  possible  issues,  no 
equitable  right  or  interest  of  the  defendant  which  defeats 
or  modifies  the  legal  cause  of  action;  all  the  issues  are 
wholly  legal.  The  ground  for  the  equitable  jurisdiction 
to  interfere  is,  therefore,  something  deJiora  the  issues, 
something  arising  out  of  or  connected  with  the  trial  itself 
of  the  legal  action  in  the  court  of  law.  It  was  a  settled 
doctrine  of  the  equitable  jurisdiction  —  and  is  still  the 
subsisting  doctrine  except  where  it  has  been  modified  or 
abrogated  by  statute,  or  has  become  obsolete  through  the 
enlarged  powers  of  the  law  courts  to  grant  new  trials  — 
that  where  the  legal  judgment  was  obtained  or  entered 
through  fraud,  mistake,  or  accident,  or  where  the  defend^ 
ant  in  the  action,  having  a  valid  legal  defense  on  the 
merits,  was  prevented  in  any  manner  from  maintaining 
it  by  fraud,  mistake,  or  accident,  and  there  had  been  no 
negligence,  laches,  or  other  fault  on  his  part,  or  on  the 
part  of  his  agents,  then  a  court  of  equity  will  interfere 
at  his  suit,  and  restrain  proceedings  on  the  judgment 
which  cannot  be  conscientiously  enforced.  From  the  very 
nature  of  the  case,  this  interference  takes  place  after  the 
judgment,  and  not  while  the  action  at  law  is  pending.^ 

■Tmly  ▼.  Wuumr,  6  How.   141;  Gainty  r.  Riun,  40 Conn.  460;  Dob- 

IHnd  ▼.  Tileston,  6  How.  114;  Hen-  sod  ▼.  Pearoep  12  N.  Y.  1S6;  62  Am. 

drickioa  ▼.  Hmckley,  17  How.  443;  6  Dec  152;  Ifaim  t.  WorraU,  16  Barb. 

MeLeaa,  211;    Marine    Ins.    Ca    t.  221;  Foster  ▼.  Wood,  6  Johna.  Ch.  S7; 

HodgaoD,  7  Oanch,  332;  Ocean  Ina.  Xomkina  v.  Tomkina,  11 N.  J.  Eq.  512» 

Ca  T.  VuHdM,  2  Story,  60;  Robinaon  614;  Giffiord  t.  Thorn,  9  N.  J.  Eq.  703; 

f.  Wheeler,  51  N.  H.  384;  Wingate  ▼.  Moore  ▼.  Gamble,  9  N.  J.  Eq.  246; 

Ha]rvood,40N.H.437,  441;Emeraon  Glover  ▼.  Hedgea,  1  N.  J.  Eq.  113, 

r.  Udall,  13  Vt.  477;  37  Am.  Dee.  604;  119;   BoolUn   ▼.   Sootfa  AdmH   a 
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§  1365.    Jurisdiction  to  Orant  New  Trials  at  Law  in  the 
United  States.  —  How  far  does  the  doctrine  of  this  third 

N.  J.  Bq.  231, 236, 241;  Wisfcar  ▼.  Mo-  fraadulent  practioet  by  which  the  de- 
Manes,  64  Pa.  St  318;  93  Am.  Dec.  fendant*8  witneaaes  were  tampered 
700;  Webster  t.  Skipwith,  26  Miss,  with  or  removed,  or  his  oTidence  was 
341 ;  Humphries  ▼.  Bartee,  10  Smedes  destroyed,  so  that  he  was  nnable  to 
&  M.  282,  295;  Pelham  ▼.  Moreland,  snbstantiate  his  defenses. 

II  Ark.  442;  Kelson  ▼.  Rockwell,  14  Accident,  if  withoat  any  negligenoe 
HL  376;  How  v.  Mortell,  28  Hi.  479;  on  the  part  of  the  one  who  asks  the 
New  Orleans  ▼•  Morris,  3  Woods,  103;  relief, — as,  for  example^  sickness  pre- 
Smith  ▼.  McLain,  11  W.  Va.  654;  venting  a  defendant  from  making  his 
Shields  ▼.  McClnng,  6  W.  Va.  79;  legal  defense:  Bell  v.  Cunningham,  1 
Grim  v.  Handley,  94  U.  S.  662;  [State  Sum.  89;  DevoU  ▼.  Scales,  49  Me.  320; 
▼.  Engelmann,  86  Mo.  661;  Dunn  v.  Carrington  v.  Holabird,  17  Conn.  530; 
Miller,  96  Ma  324;  State  ▼.    Matley,  19  Conn.  87;  Forrester  ▼.  Wilson,   1 

17  Neb.  664;  Shufeldt  ▼.  Gandy,  26  Duer,  624;  Griffith  v.  Brown,  3  Rob. 
Neb.  602;  Given's  Appeal,  121  Pa.  St.  (N.  Y.)  627;  Aaron  ▼.  Baum,  7  Rob. 
260;  6  Am.  St  Rep.  796;  Mayor  etc  (N.  T.)  340;  Owen  ▼.  Ranstead,  22  IlL 
of  New  York  ▼.  Brady,  116  N.  Y.  615;  161;  Rice  ▼.  R.  R.  Bank,  7  Humph. 
Pacific  R.  R.  of  Mo.  v.  Mo.  P.  R'y>  39.     Also    surprise,    ignorance,   etc.; 

III  U.  S.  520;  Johnson  ▼.  Waters,  111  Roach  v.  Duckworth,  61  How.  Pr. 
U.  S.  640;  Tucker  ▼.  Whittlesey,  74  128;  Beveridge  v.  Hewitt,  8  Dl.  App. 
Wis.  74;  Baker  ▼.  OHiordan,  66  Cal  467;  Miller  v.  Harrison,  32  N.  J.  £q. 
368.]  76;  Stanton  v.  Embry,  46  Conn.  65; 

Among  the  examples  of  the  fraud,  Markbam  v.  Angler,  57  Ga.  43;  Smith 
etc.,  which  are  a  ground  for  this  v.  Pearce,  6  Baxt  72  (the  judge  in- 
equitable jurisdiction,  are  the  follow-  competent  to  sit);  [Dey  v.  Martin,  78 
ing:  Where  the  defendant  is  prevented  Va.  1;  Chicago  &  E.  L  R.  R.  Ca  ▼. 
from  defending  by  false  and  fraudu-  Hay,  119  111.  493.]  Failure  to  sam- 
lent  promises  or  representations  that  moo,  notify,  or  serve  process  on  the 
the  proceeding  will  not  be  carried  on  defendant,  so  that  he  was  ignorant  of 
against  him,  and,  relying  thereon,  he  the  proceedings  against  him:  Crafts 
does  not  contest  the  case,  as  he  might  v.  Dexter,  8  Ala.  767;  42  Am.  Dec 
have  done,  and  a  judgment  is  thus  666;  Stubba  v.  Leavitt,  30  Ala.  352; 
obtained  against  him:  Pearce  v.  Olney,  Bell  v.  Williams,  1  Head,  229;  Ridge- 
20  Conn.  544;  Huggins  ▼.  King,  3  way  v.  Bank  of  Tenn.,  11  Humph.  523, 
Barb.  616;  Powers's  Ex'rs  v.  Batler's  525;  Owens  v.  Ranstead,  22  111.  161; 
Adm'r,  4  N.J.  Eq.  465;  Holland  v.  Harshey  v.  Blackmarr,  20  Iowa,  ICl; 
Trotter,  22  Gratt  136;  Booth  v.  Stam-  89  Am.  Dec.  520;  Walker  v.  Gilbert, 
per,  6  Ga.  172;  Brooks  v.  Whitson,  7  Freem.  (Miss.)  85;  McNeill  v.  Edie,  24 
Smedes  &  M.  613;  How  v.  Mortell,  28  Kan.  108;  Ryan  v.  Boyd,  33  Ark.  778; 
ni  479;  Perry  v.  Siter,  37  Mo.  273;  Blakeslee  v.  Murphy,  44  Conn.  188; 
Jarboe  v.  Kepler,  4  Ind.  177;  McLeran  see  Graham  v.  Roberts,  1  Head,  56, 
V.  McNamara,  65  Cal  608;  Miller  v.  69;  [Wagner  v.  Shank,  69  Md.  313; 
Harrison,  32  N.  J.  Eq.  76;  Cregar  v.  Rice  v.  Tobias,  89  Ala.  214;  Duncan 
Cramer,  31  N.  J.  Eq.  375;  Purviance  v.  Gerdine,  59  Miss.  560;  State  Ins. 
V.  Edwards,  17  Fla.  140;  Hinckley  v.  Co.  v.  Waterhouse,  78  Iowa,  674;  San 
Miles,  15  Hun,  170;  Scriven  v.  Hursh,  Juan  etc.  Min.  Co.  v.  Finch,  6  Col.  214: 
39  Mich.  98;  Harris  v.  Western  etc.  and  see  Dobbins  v.  McNamara,  113 
R.  R.,  69  Ga.  830;  Baker  v.  Redd,  44  Ind.  54;  3  Am.  St  Rep.  62U;  Great 
Iowa,  179;  Markham  v.  Angier,  67  West  Min.  Co.  r.  Woodmas  etc  Min. 
Ga.  43;  Ellis  v.  Kelly,  8  Bush,  621,  Co.,  12  Col.  46;  13  Am.  St  Rep.  204; 
631;  [Gates  ^.  Steele,  68  Conn.  316;  but  see  Railway  Co.  v.  Ryan,  31  W.Va. 

18  Am.  St  Rep.  268;  Wagner  v.  864;  13  Am.  St  Rep.  865.]  In  gen- 
Shank,  69  Md.  813;  Moore  v.  Lips-  eral,  the  part^  seeking  the  aid  of 
combe,  82  Ya.  646;  Kelley  v.  Kriess,  equity  to  enjoin  a  judgment  at  law 
68  Cal.  211;  Murphy  v.  Smith,  86  Mo.  against  him  must  not  only  show  some 
833.  But  see  Norman  ▼.  Burnt,  67  ground  for  interference,  within  the 
Ala.  248.]   The  same  would  be  true  of  doctrine  of  the  text^  but  must  also  show 
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general  class  of  cases  operate  under  the  modern  legislationi 
and  the  principles  of  equity  jurisprudence  as  administered 
in  the  United  States?  The  jurisdiction  of  the  English 
chancery  to  enjoin  judgments  at  law,  not  hy  reason  of 

any  equitable  right  involyed  in  the  controversy  itself,  but 

on  account  of  wrongful  acts  or  omissions  accompanying 
the  trial  at  law,  originated  at  a  time  when  the  law  courts 
had  little  or  no  power  to  grant  new  trials  for  such  causes. 

thsfe  he  ham  a  good  and  mfficient  d«>  or  oare  on  his  part.    Those  requisitee 

fenae  to  the  oaueeof  action,  so  that  on  are  abeolutely  indispeiiBable;  the  role 

a  re-emniiiation  and  retrial  the  resnlt  i«  inflexible,  and  it  ia  enforced  with 

woold  be  diflerent:  Bradley  ▼.  Rich-  ipeoial  strictaese  when   the   groond 

ardeoD,  23  Vt.  720;  Tomkina  ▼.  Tom-  relied  npon  for  relief  ie  newly  diseov- 

kini,  11 N.  J.  Bq.  612,  514;  ReoTee  ▼•  ared  eTidencOp  which  the  ^rty  had 

Cooper,  12  K.  J.  Eol  223;  Dawson  t.  failed  to  obtain,   through   ignorance 

Mez«b.  etc  Bank,  30  Ga.  664;  8ann«  amoonting   to   accident   or   through 

den  ▼.  Albritton,  37  Ala.  716;  Way  fraud:  [Mayor  ete.  of  New  York  ▼. 

T.  liUDb,  15  Iowa,  79,  S8;  Stokea  ▼.  Brady,  116  N.  T.  616;]  Fletcher  t. 

Knur,  11  Wia.  3S9;  Payne  ▼.  Dudley,  Warren,  18  Vt  46;  Emerson  t.  Udall, 

1  Wash.  (Va.)  196;  Sauer  ▼.  Kansas,  13  Vt.  477;  37  Am.  Dec.  604;  Warner 

69  Ma  46;  Lemon  ▼.  Sweeney,  6  HL  v.  Conant,  24  Vt  351;  68  Am.  Dea 

App.  507;  [White  ▼.  Crow,  110  U.  &  17^;  Floyd  ▼.  Jayne,  6  Johns.   Ch. 

183;  Bloss  t.  Hull,  27  W.  Ya.  603;  479;  Foster  ▼.  Wood,  6  Johns.  Ch.  87; 

Matterson  t.  Ashcom,  64  Tex.  324;  Duncan  ▼.  Lyon,  3  Johns.  Oh.  361;  8 

Hamiah  ▼.  Bramer,  71  GaL  165.    This  Am.   Deo.  613;  Graham  ▼.  Stagg,  2 

!■  held  to  be  true  even  where  there  Paige,  321;  Vilas  ▼.  Jones,  1  if.  Y. 

was  failure    to   summon,   notify,   or  274;  Vaughn  ▼.  Johnson,  9  N.  J.  Eq. 

two  proceaa  on  the  defendant:  Rice  173;  Bierne  ▼.  Mann,  6  Iieigli,  364; 

▼.  Tolnas,  83  Ala.  348;  State  ▼.  HUl,  Meem  ▼.  Rucker,  10  Oratt.  60<5;  Bel- 

60  Ark.  468;  Botan  r.  Springer,  52  lamy  ▼.  Woodsou,  4  Oa.  176;  48  Am. 

Ark.  80;  20  Am.  St  Rep.  155;  Schlei-  Dec.  221;  Robb  v.  Halsey,  11  Smedes 

cherT.  Markward,6l  Tex.  99;  Colson  &    M.    140;    Williams  ▼.   Jones,    10 

▼.  Leitch,  110  IlL  604;  Hier  r.  Kauf-  Smedes  &  Bi.  108;  Conway  ▼.  Ellison, 

nan,  134  fiL  216;  Burch  ▼.  West,  134  14  Ark.  360;  Paynter  v.  Evans,  7  K 

m.  258;   Haoawirth    ▼•    Sullivan,   6  Mon.  420;  Thompson  ▼.  Meek,  3  Sneed, 

Mont.  203,  214;  but  conlra,  that  in  271;  Smith  ▼.  AUen,  63  Dl.  474;  Smith 

nch  case  appropriate  relief  will  bo  ▼.  Powell,  60  IlL  21;  Ruppertsberger 

granted  without    inquiry  as    to  tho  ▼.  CUrk,  53  Md.  402;  Eirby  v.  Pas- 

merits  of  the  original  claim,  see  Dob-  cault,  63  Md.  531 ;  Hays  ▼.  Urquhart» 

bins  V.  McNamara,    113  Ind.  64;  3  63  6a.  323;  Oarolus  ▼.  Koch«  72  Mo. 

Am.  Si  Rep.  626;  Great  West  Min.  645;  Devinney  v.  Mann,  24  Kan.  682; 

Ca  T.  Woodmaaeto.  Min.  Ca,  12CoL  Noble  ▼.  Butler,  26  Kan.  645;  Burke 

46.  60;  13  Am.  St.  Rep.  204;  and  see  ▼.   Wheat,  22  Kan.  722;  Wilson  v. 

^^IsouT.  Hawthorne,  14CoL  630;  20  Coolidge,  42  Mich.   112;   Hannon  ▼. 

Am.  8t  Rep.  290.]  Maxwell,  31  N.  J.  Eq.  318;  Jackson 

The  party  seeking  the  aid  of  equity  ▼.  Bell,  31  N.  J.  Eq.  554;  32  N.  J.  Eq. 

■nut  also  show  dOigence.     A  judg*  411;  Holmes  ▼.  Steele,  28  N.  J.  Eq. 

sunt  will  not  be  enjoined  for  any  173;  Eari  ▼.  Matheney,  60  Ind.  202; 

defeoss  or  right  whidi  oould  be  as-  Kern  v.   Strausberger,   71    111.    413; 

wrted  in  the  court  of  law,  unless  such  Higsins  ▼.  Bullock,  73  Dl.  205;  Fuller 

partyeaa8how,~l.  That  he  was  pre-  ▼.Little,  69  DL   229;    Newman   ▼. 

vented  by  tend,  mistake,  or  accident  Morris,  ^2  Miss.  402;  New  York  eto. 

from  maintaining  his  le^cal  rights;  and  R.  R.  ▼.  Haws,  56  N.  Y.  175;  Rioh- 

2-  That  the  obstoole  which  prevented  mond  Enquirer  Co.  v.  Robinson,  24 

lorn  oould  not  have  been  overcome  or  Gratt    648;    Rogers    T.    Parker,    1 

•voided  by  any  reasonable  diligence  Hughes,  148. 
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To  prevent  a  failure  of  justice,  a  distinct  head  of  equita- 
ble jurisdiction  was  admitted,  that  of  virtually  granting 
new  trials  —  of  entertaining  suits  for  a  new  trial  —  when 
a  judgment  at  law  had  been  thus  obtained  by  fraud,  mis- 
take, or  accident;  and  the  injunction  against  further  pro- 
ceedings on  the  judgment  was  a  mere  incident  of  the 
broader  relief  which  set  aside  the  judgment  and  granted 
a  rehearing  of  the  controversy  in  the  court  of  chancery. 
The  original  occasion  for  this  special  jurisdiction  has 
disappeared.  In  England,  and  in  most  if  not  all  of  the 
American  states,  either  through  statutes  or  through  judi- 
cial action,  the  courts  of  law  have  acquired,  and  con- 
stantly exercise,  full  powers  to  grant  new  trials,  whenever 
from  the  wrongful  acts  or  omissions  of  the  successful 
party,  or  from  accident  or  the  mistake  of  the  other  party, 
or  from  error  or  misconduct  of  the  judge  or  the  jury, 
there  has  been  a  failure  of  justice.  In  other  words,  the 
powers  of  the  law  courts  to  set  aside  verdicts  or  judg- 
ments are  so  ample  as  to  meet  all  the  requirements  of 
equity  and  justice,  and  the  special  equitable  jurisdiction 
with  respect  to  this  matter  has  become  obsolete  in  the 
very  large  majority  of  the  states,  if  not  in  all  of  them.* 
The  result  is,  in  my  opinion,  that  practically  the  only  ju- 
risdiction now  exercised  by  courts  of  equity  to  enjoin 
judgments  at  law,  where  no  equitable  right  or  interest  is 
involved  in  the  controversy,  on  account  of  wrongful  acts 
or  omissions  connected  with  the  trial,  is  a  part  of  and  in- 
cidental to  the  broad  jurisdiction  which  equity  possesses 
to  set  aside  and  cancel  judgments,  deeds,  contracts,  and 
the  like  which  have  been  obtained  through  fraud,  undue 
influence,  or  mistake.  A  court  of  equity,  in  general,  no 
longer  assumes  control  over  a  legal  judgment  for  the 
purpose  of  a  new  trial  or  any  similar  relief;  it  will,  in  a 

1  Ab  an  illa«tration,  the  California    of  tho  oonrt;  2.    Miaconduot  of  tho 
Oodo  of   Oivil  Prooedora^  sec 
aathoriies  a  new  trial  to 
for  the  following  canaea: 

larity  in  the  proceedings  of  the  coiirt»    the  eTidencer  7.  Error  of  law.  '[See 
jury,  or  adverse  party,  or  misoondnct    voL  1, 8§  278^  2^.] 


on,  me  uaiuornia  ox  uie  ooorc;  x.    Miscondaot  oi  the 

oedore^  sec    657,  jnry;   3.    Accident   or   sorpriae;   4. 

rial  to  be  mnted  Kewly  discovered   evid&nce;  6.   £z- 

anaea:  1.    Irregn*  ceasive  damages;  6.  Inanfficienoy  of 
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proper  case  of  fraud  or  mistake,  set  aside  sach  judg- 
ment;  and  wherever  it  will  grant  this  final  remedy,  it  will, 
as  a  preliminary  and  incidental  relief,  restrain  by  injunc* 
tion  all  proceedings  upon  the  judgment.^  How  far  the 
jurisdiction  to  enjoin  actions  and  judgments  at  law  in  the 
two  other  general  classes  of  cases  above  described  has 
been  affected  by  the  reformed  procedure,  in  the  states 
where  that  procedure  prevails,  is  discussed  in  the  next  fol- 
lowing chapter. 


'Dm  modem   mam,  whera  mdi  tingaiida  fb«  most  tolaaiii  prooeed- 

jidgBwitfei  «t  Iaw  have  been  enjoinady  iags  whan   teinted   bj   tead.    The 

wUTbd  found,  <m  Tamiwtkm,  to  have  eoiuteblo    juriadictioii    to    antertain 

uiaeii  under  the  more  general  power,  bule  for  a  new  trial,  if  it  eziat  at  all, 

vtiehaqufy  elearly  poweeee^  of  let-  mnet  be  oonfined  to  a  very  few  etatea. 
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CHAPTER  SECOND. 

EQUITABLE  DEFENSES  INTERPOSED  IN  LEGAL  AC- 
TIONS AS  A  SUBSTITUTE  FOR  INJUNCTIONS. 

ANALTBU. 

§  1366.  Ckneral  object 

§  1867.  ESquitable  pleas  ander  the  oommon-law  prooedare. 

§  1868.  Equitable  defenses  under  the  reformed  prooedure. 

§  1369.  Meaning  and  natore  of  an  equitable  defense. 

§  1370.  General  effect:  Injunction  against  actions  at  law  unnecessary. 

I  1371.  CSases  in  which  an  injnnction  may  still  be  necessary:  First  dais; 

to  avoid  multiplicity  of  suits. 

§  1372.  The  same:  Second  dass;  new  parties  needed. 

§  1373.  The  same:  Third  dass;  no  affirmative  relief. 

I  1874.  Some  illustrations  of  equitable  defenses. 

§  1366.  General  Object.  —  I  shall  not  attempt  in  this 
chapter  any  general  discussion  of  "  equitable  defenses  " 
as  provided  for  by  the  reformed  procedure;  such  a  dis- 
cussion would  be  foreign  to  the  purposes  of  this  work.^ 
My  sole  object  is  to  consider,  and  if  possible  to  answer, 
the  more  narrow  questions:  How  far  do  equitable  de- 
fenses interposed  in  legal  actions,  under  the  reformed 
procedure,  interfere  with,  supersede,  or  abrogate  the  juris- 
diction to  enjoin  actions  and  judgments  at  law  in  the 
first  and  second  classes  of  cases  mentioned  in  the  last 
preceding  section?  and  in  what  cases,  if  any,  does  that 
jurisdiction  still  remain  operative,  notwithstanding  this 
peculiar  feature  of  the  reformed  procedure?  These  in- 
quiries are  practically  important  only  in  the  states  and 
territories  which  have  adopted  the  new  procedure. 

§  1367.  Equitable  Pleas  under  the  Oommon-law  Pro- 
cedure. —  In  some  states  where  the  two  jurisdictions  of 
law  and  equity  are  still  kept  distinct  and  separate,  an 

^  The   subjeot  of    "  equitable   de-    of  at  laijps  in  my  work  oa  JHfrmi^^iff 
fenses "    includes   that  of   equitable    by  the  Civil  Action. 
**  oounterdaims^"  and  both  are  treated 
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equitable  defense  may  be  allowed  by  statute  to  be  pleaded 
in  a  legal  action  pending  in  a  court  of  law.  Would  this 
legislation  modify  the  first  two  general  doctrines  formu- 
lated in  §§  1862  and  1363  of  the  last  section?  A  similar 
statute  in  England  was  held  to  produce  no  effect  whatever 
upon  the  equitable  jurisdiction;  and  the  same  interpreta- 
tion must  undoubtedly  be  given  to  any  such  enactment 
in  tiie  United  States.^ 

S  1868.  Equitable  Defenaes  under  the  Beformed  Pro- 
cedure —  Legislation.  —  The  provisions  of  the  reformed 
procedure  are  much  broader,  and  must  praetieaUy  modify 
to  a  great  extent  the  original  jurisdiction  of  equity  over 
actions  at  law.  In  the  single  ''  civil  action ''  which  it 
establishes,  legal  and  equitable  causes  of  action  may  be 
united  and  remedies  obtained;  legal  and  equitable  de- 
fenses may  be  combined;  equitable  defenses  may  be  set 
ap  to  defeat  a  strictly  legal  cause  of  action,  in  actions 
which  are  otherwise  wholly  legal;  and  finally,  either 
under  the  name  of  "  equitable  defense  "  or  of  **  counter- 
claim/' the  defendant,  as  against  a  legal  cause  of  action 
and  in  an  action  otherwise  legal,  may  obtain  the  affirma- 
tive equitable  relief,  connected  with  the  subject-matter, 
which  under  the  former  system  he  could  only  obtain  by 
a  separate  suit  brought  in  a  court  of  equity.' 

§  1369.    Meaning  and  Nature  of  an  Equitable  Defense- 
—  It  is  important  to  determine,  in  the  first  place,  the 

^  Tba  oommon-lAW  procedure    aet    456,  which  holds  that  rach  a  defense 
of  1854  (17  a  IS  Viet.,   c   126,  sec.    is  no  gronnd  of  equitable  jurifldiction 


83)  anthoriaed  pleas  upon  eouitable  if,  in  porauanoe  of  the  statute,  it  has 

Dounda.     In  jdb  ▼.  Day,  L.  K.  1  Q.  preyiously  been  set  up,  without  avail, 

a  372,  the  court  held  that  snch  eqni-  m  the  action  at  law.] 

taUe  defenses  only  were  admissible  *  Legal  and  e<}ui table  defenses  may 

^ieh  would  be  a  simple  bar  to  the  also  be  united  in  the  same  answer: 

Mtion,  and  would  entitle  defendant  See  New  York,  Code  Proo.,  see.  150; 

ts  the  oommon-lAW  judgment  "that  Code  Civ.  Proc  (new  code),  sees.  501, 

tks]^inti£r  take  nothing  by  his  writ."  607;  Wisconsin,  c  126,  sec.  13;  Ohio, 

That  the  equitable  jurisdiction  waa  sec.  93;  Missonri,  art.  6,  sees.  13,  14 

uaffected,  see  Ck>mperts  ▼.  Pooley,  (sees.  3522,  3623);  Minnesota,  o.  66, 

4  Orsw.  448,  453;  Kingsford  ▼.  Swin-  sea  98;  Florida,  sec  101;  Oregon,  see. 

M,  28  Lb  J.  Ch.  413;  Waterlow  ▼.  72;  California,  sec.  441;  North  Caro- 

Bmod,  Lb  IL  2  Sq.   614;  Terrell  r.  Una,  sec.  102;  South  Carolina,  sec.  173; 

Higgi,  1  Da  Gez  k  J.  3S8;  Evans  ▼•  Dakota,    sec    119;    Kansas,    sec    94 

Bramridge,  8  De  Gex,  M.  k  G.  100.  (3621);  Indiana  (1881),  sec  847;  lowa^ 

[Seealso  Bias  t.  Yickera,  27  W.  Va.  sec  2656. 
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nature  and  meaning  of  an  "  equitable  defense/'  A  de- 
fense is  a  right  possessed  by  the  defendant,  arising 
from  the  facts  alleged  in  his  pleadings,  which  defeats  the 
plaintiff's  cause  of  action  or  claim  for  the  remedy  de- 
manded by  his  action.  An  equitable  defense  is  such  a 
right,  which  exists  solely  by  virtue  of  equitable  doctrines, 
and  which  was  originally  recognized  by  courts  of  equity 
alone.  The  right  constituting  an  equitable  defense  may 
be  one  which,  when  consummated  and  enforced,  confers 
upon  the  defendant  some  affirmative  equitable  relief 
clothing  him  with  a  paramount  legal  title  or  estate,  and 
thus  defeating  the  plaintiff's  claim;  or  it  may  be  one  which. 
is  purely  defensive,  which  entitles  the  defendant  to  no 
affirmative  relief,  and  which  simply  operates  to  bar  the 
plaintiff's  action.  The  general  term  '^equitable  defense'' 
plainly  includes  both  of  these  classes.^  This  conclusion 
has  not,  however,  been  uniformly  accepted.  The  doctrine 
is  supported  by  the  decisions  of  able  courts,  and  seems  to 
be  settled  in  some  of  the  states,  that  a  defendant  cannot 
avail  himself  of  a  defense  as  equitable,  unless  the  facts 
thereof  entitle  him  to  equitable  relief  against  the  plain- 
tiff's legal  cause  of  action,  nor  unless  he  demands  and  ob- 
tains that  specific  remedy  which,  when  granted,  destroys 
the  cause  of  action.  In  other  words,  he  cannot  invoke 
the  right  as  a  mere  defense,  or  as  long  as  he  treats  it  and 
relies  upon  it  as  a  mere  defense.     If  he  simply  avers 

^  Under  the  English  statute  of  1854  sance."    See  also  Ohase  t.  Peek,  21 

allowing  equitable  pleas  in  actions  at  N.  T.  581, 586;  Wismer  v.  Ocnmpaaeh, 

law,  the  oourts  recognised  the  fact  71  N.  T.  113, 117;  Webster  v.  Bond,  9 

that  some  equitable  defenses  would  Hun,  437;  Wa  Ching  v.  Constantine, 

only  operate  to  bar  the  plaintifiTs  ao«  1  Idaho,  266;  Harrington  v.  Fortner^ 

tion,  and  wonld  entitle  the  defendant  58  Mo.  468,  474;  Holland  ▼.  Johnson* 

to  no  affirmative  specific  relief,   and  51  Ind.  346;  Maxwell  ▼.  Campbell,  45 

held  that  such  equitable  defenses  alone  Ind.  360,  363;  Hammond  ▼.  rerry,  38 

could  be  pleaded:  See  ante,  §  1367.    In  Iowa,  217;  Crary  ▼.  Goodman,  12  N.  Y. 

Dobson  ▼•  Pearce,  12  N.  Y.  156,  168,  266;  64  Am.  Dea  506;  Seeley  ▼.  En- 

62  Am.  Dec.  152,  Johnson,  J.,  said:  sell,  13  N.  Y.  542;  New  York  Gent. 

*' An  equitable  defense  to  a  civil  action  Ins.  Co.  v.  Nat.  Protec  Ins.  Co.,  14 

is  now  as  available  as  a  legal  defense.  N.  Y.  85;  Despard  t.  Walbridge,  15 

The  question  now  is.  Ought  the  plain-  N.  Y.  374;  Carpenter  ▼.  Oakland,  30 

tiff  to  reeomrf  and  anything  which  CaL  489,  442;  Harris  ▼.  Vinyard,  42 

shows  that  he  ought  not  is  available  Mo.  568;  Kennedy  v.  Daniels,  20  Mo. 

to  the  defendant,  whether  it  was  for-  104;  Carman  v.  Johnson,  20  MOb  108; 

merly  of  equitable  or  of  legal  cogni*  61  Am.  Dea  593. 
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facts  as  a  Degative  defense,  he  will  not  be  permitted  to 
idy  upon  them  and  to  defeat  the  plaintiff's  recovery  by 
that  means.' 

§  1370.  General  Effect  —  Inijimctions  against  Actions  at 
Law  Unnecessary.  —  The  provisions  of  the  codes,  men« 
tioned  in  the  last  paragraph  but  one,  render  the  equitable 
jurisdiction  to  restrain  legal  actions  in  the  great  major- 
ity of  instances  wholly  useless;  and  as  a  matter  of  fact 
such  jurisdiction,  if  not  actually  abrogated,  hcs  become 
practically  obsolete,  except  when  certain  special  circum* 
stances  may  require  its  exercise.  Whether  the  defend- 
ant's case  involves  equitable  elements  which  belong  to 
either  branch  of  the  exclusive  jurisdiction  of  equity,  or 
has  features  which  bring  it  within  the  concurrent  juris- 
diction, the  defendant  may,  as  a  general  rule,  set  up  his 
equitable  estate,  interest,  right,  or  claim  by  way  of  de- 
fense, and  procure  the  entire  controversy  to  be  decided, 
and  the  affirmative  equitable  relief  awarded,  in  the  one 
civil  action.  There  is  thus  no  need  of  a  separate  equita- 
ble suit  and  an  injunction  restraining  the  legal  action; 
and  any  resort  to  the  former  jurisdiction  of  equity  for 
such  a  purpose  will  be  discountenanced  and  repressed  by 
the  courts,  unless  it  should  be  necessary,  from  special  cir- 
cumstances, to  prevent  a  failure  of  justice.' 

'AmoDff  tiie  decisions  tending  to  Pennoyer  ▼.  AUen,  51  Wis.  360;  60 

npport  this  Tie w,  see  FoUettv.  Heath,  Wis.  308;  Lawe  ▼.  Hyde,  39  Wis.  345; 

15  Wii.  SOI;  Lombard  ▼.  Oowhun,  34  Kentfield   t.    Hayes,    67    Cal    409; 

Wii.  486^  492;  Da  Pont  ▼.  Davis,  85  Hatcher   ▼.    Briggs,   6  Or.   31;    Ten 

Wit.  631,  639;  Hicks  t.  Sheppard,  4  Broeckr.  Orchard,  74  N.  a  409;  Pom- 

Lass.  335,  337;  Cramer  ▼.  Benton,  60  eroy  on  Remedies,  sec  91. 


Barb.  216;  Dewey  ▼.  Hoag,  15  Barb.  '  Under  the  new  prooedore  all  the 
»r  T.  Park 

Cal.  325;  Brack  possess  fall  eqait 

6,  352;  Miller  t.  fact  somewhat  enlarfles 

Fnhoa,   47    CaL    146;    McClane   t«  the  chancery  rale,  that  one  court  of 


965;  Conger  t.  Parker,  29  Ind.  380;  courts  of  general  original  jarisdiction 
Ksayon  ▼.  Quinn,  41  Cal.  325;  Brack  possess  fml  equity  powers;  and  this 
▼.  Tacker,  42  CaL  346,  352;  Miller  t.     fact  somewhat  enlarfles  the  scope  of 


White,  6  Minn.  178, 190.     In  Wiscon«  equity  will  not,  in  'general,  enjoin  the 

nn  the  defendant  is  required  by  stat-  proceedings  in  another  tribunal  having 

ste  to  demand  affirmative  relief  in  the  same  equitable  powers.     As  illus- 

plea&ig  an  eqnitable  defense:  Rot.  trationsoftiie  text,  see  Grant  v.  Quick, 

otats.,  &  141,  sec  7.     See  also,  on  the  5  Sand.  612;  Carpenter  ▼.  Keating,  10 

general  question,  Webster  t.   Bond,  Ablx  Pr.,  N.  S.,  223,  228;  Minor  v. 

«  Hon,  437;  Quebec  Bank  ▼.  Weyand,  Webb,  10  Abb.  Pr.  284;  Harman  ▼. 

SO  Ohio  St.  126;  Hinkle  ▼.  Margeram,  Remsen,  23  How.  Pr.  174;  Bowers  ▼. 

M  Ind.  240;  Winslow  ▼.  Winslow,  52  Tallmadge,  16  How.  Pr.  325;  Arndt 

lad.  8;  Hampeon  ▼.  Fall,  64  Ind.  382;  ▼•  WUliams,   16  How.  Pr.  244;  Ben- 


I 
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§  1371.  Oases  in  Which  an  Injunction  may  StiU  be 
Necessary.  First  Class — Multiplicity  of  Suits.— There 
are,  howeyer,  special  circumstances  in  which  a  resort  to 
the  injunctive  jurisdiction  may  still  be  necessary,  in  or- 
der to  prevent  a  failure  of  justice.  These  cases  may,  I 
think,  be  reduced  to  a  few  general  classes:  1.  Where  it  is 
essential  to  promote  the  ends  of  justice  that  an  entire 
controversy  should  be  determined  in  one  proceeding,  so 
that  the  rights  and  duties  of  all  parties  interested  may  be 
finally  settled,  it  may  be  necessary  to  restrain  other  suits, 
so  as  to  prevent  the  pendency  of  two  or  more  actions  in- 
volving the  same  subject-matter,  or  to  prevent  a  partial 
litigation  of  the  controversy,  or  to  prevent  a  multiplicity 
of  suits  depending  upon  the  same  facts  or  principles.  In 
short,  the  jurisdiction  must  sometimes  be  exercised  to 
prevent  a  multiplicity  of  actions,  or  partial  investigations 
which  would  work  injustice.^    It  should  be  observed  that 

nett  ▼.  Le  Roy,   14  How.   Pr.  178;  first  diatriot  had  jarisdiction  to  grant 

Hunt  V.  Fanners'  L.  &  T.  Co.,  8  How.  the  injunction,  so  that  it  was  not  yoid. 

Pr.  416;  Dederick  ▼.  Hoysradt,  4  How.  The  opinion  of  Folger,  J.,  discusses 

Pr.  360;  Platto  ▼.   Deuster,   22  Wis.  the  doctrines  which  I  have  stated  in 

482;  Anthony  v.  Dunlap,  8  Cal.  26;  the  text:     "In  this  state,  since  the 

Revalk  v.  Kraemer,  8  Cal.  66;  68  Am.  adoption  of  the  system  of  practice  now 

Dea  304;  Gorham  v.  Toomey,  9  Cal.  existing,  the  equitable  jurisdiction  of 

77;  Uhlf elder  v.   Levy,   9  CaL   607;  a  court  to  restrain  proceedings  at  law 

Wood  V.  Swift,  81  N.  Y.  31.  in  another  court  can  be  but  seldom 

^  Erie  K'y  t.  Ramsey,  45  N.  T.  637;  invoked.    For  there  are  but  few  courts, 

Uhlfelder  v.   Levy,  9  Cal.  607,  615;  and  they  inferior,  which  have  only  a 

Engels  V.  Lubeck,  4  Cal.  81.     In  the  common-law  jurisdiction.     The  courts 

first  of  these  cases  the  whole  subject  of  original  jurisdiction  are  mostly  pos- 

of   the  jurisdiction   as    modified   by  sessed  of  both  equitable  and  common* 

the  new  procedure  was  so  fully  and  law  powers,  and  they  are,  moreover, 

ably  examined  that  I  shall  quote  from  mostly  of  co-ordinate  jurisdiction.    So 

the  opinion  of    Folger,  J.,   at  some  that  it  may  have  been  well  held  that 

length.   Ramsey  had  commenced  an  one   court  of   equitable   jurisdiction 

equitable  suit  against  the  Erie  railroad  may  not,   as  a  usual  procedure,  re- 

before  the  supreme  court  in  one  dis-  strain    the    proceedings    in    another 

trict  (the  sixth).    The  company  there-  court  of  equal  powers.     For  one^  as 

upon  brought  another  equitable  suit  much  as  the  other,  has,  in  most  cases, 

against  Ramsey  before  the  same  court  the  means  of  doing  exact  justice  to  all 

in  a  different  district  (the  first),  and  the  suitors  before  it,  and  may,  aa  well 

obtained  a  preliminary  injunction  re-  as  the  other,  afford  to  the  suitor  any 

straining    Kamsey  from  the   further  remedy,  equitable  or  legal,  to  which 

prosecution  of  hia  action.    Ramsey  was  he  is  entitled,  and  in  any  proceeding 

adjudged  by  the  court  in  the  first  dis-  consistent  with  its  established  roles 

triot  to  have  violated  this  injunction,  and  practice,  though  it  would  be  too 

and  was  fined  for  the  contempt.     He  much  to  say  that  in  no  case  can  a  court 

appealed  to  the  court  of  appeals.     It  restrain  the  suitors  in  another  court  of 

held  that  the  supreme  court  in  the  oo-ordinato  powers.    Thna  tiie  juris- 
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the  proceeding  enjoined  under  this  doctrine  may  be 
equitable  as  well  as  legal. 

dictioQ  of  a  omirt  of  equity  to  inter-  ative'aniiwer  to  this  query  ii  foond  in 
fere  to  preTont  a  multiplicity  of  roite,  the  fact  that  it  has  done  so:  Jackson 
or  to  diaw  to  one  action  cognate  qnes-  ▼.  Leaf,  1  Jacob  &  W.  229-232;  Clarke 
tioQs  aad  interests  sought  to  be  liti*  t.  Earl  of  Ormonde,  Jacob,  546;  Earl 
j^ted  in  many  actions,  is  well  estab*  of  Newbnrg  ▼.  Wren,  1  Vem.  220,  and 
liahed.    But  is  it  to  be  held  that  the  notes;  Vendall  ▼.  Hanrey,  Nels.  19* 
exercise  of  this  jurisdiction  is  thwarted  21;  Booth  v.  Leycester,  3  Mylne  &  G. 
when  the  nnmerous  snits  are  divided  459;  Beckford  v,  Kemble,  1  Sim.  &  St. 
among  MToral  courts  of  co-ordinate  7;  Beauchamp  v,  Marqais  of  Huntley, 
law  and  equity  powers?    The  suit  to  Jacob,  546;  Schuyler  ▼.   Pelissier,  3 
bring  to  one  judgment  all  the  actions  Edw.  Ch.  191,  19^     But  this  sround 
most  be  in  one  of  the  courts,  and  to  of  equitable  jurisdiction,  yvl,  Siat  to 
make  that  rait  effectual  to  the  end  restrain  proceedings  in  a  court  of  law, 
•OQght^  the  power  must  be  in  that  is  not  removed  when  the  same  court 
court  to  enjoin  the  parties  to  the  suits  is  clothed  with  powers  both  at  law 
in  the  co^nrdinate  courts  from  pro-  and  in  equity.    Granted  that  since 
ceeding  therein.     An  instance  of  the  the  conjunction  in  this  state  of  law 
exercise  of  one  branch  of  this  power  and  equity  powers  in  nearly  all  courts 
laaetioned  by  this  court  is  found  in  of  original  jurisdiction,  one  court  may 
the  ease  of  iM.  Y.  &  N.  H.  R.  R.  Co.  not,  as  a  usual  thing,  interfere  with 
▼.  Schuyler,  17  K.  Y.  592.    Nor  is  it  the  proceedings  in  another  court  co- 
without  other  precedent  that  a  court  ordinate  in  power,  yet  the  jurisdiction 
of  equity,  by  action  instituted  before  to  restrain    proceedings    at   law  re- 
it^  may  question  the  proceedings  in  mains.     A  court*  upon  its  equity  side, 
another  court  of  equity.     Thus  one  may  enjoin  its  own  suitors  proceed- 
comrt  of  equity  has  overhauled  the  de-  ing  upon  its  law  side.     The  omy  ques- 
cree  of  another  court  of  equity  for  tion  can  be  as  to  the  method  in  which 
fraud,  contrivance,  or  covin  in  the  ob-  it  shall  be  done.     Is  the  method  this 
taining  of  it:  Earl  of  Buidon  v.  Becher,  alone:  that  in  the  action  on  the  law 
3  Clark  ft  F.  479;  Manaton  v.  Moles-  side  of  the  oourt*  the  facts  be  set  up 
worth,  1  Eden,  26.    If  it  may  enter-  by  answer,  and  affirmative  equitable 
tain  an  action  for  that  purpose,  in  relief  being  prayed  for  upon  them,  the 
whidi  its  decree,  if  favorable  to  the  action  be  transformed  into  an  equi- 
moTing  party,  will  have  the  effect  to  able  one,  and  thus  there  be,  though 
forever  restrain  the  execution  of  the  not  formally,  yet  practically,  an  m- 
dseree,  the  validity  of  which  is  brought  junction  upon  the  party  plaintiff  from 
into  question,  why  may  it  not,  pend-  enforcing  his  strict  legal  right»  until 
ing  the  suit  before  it,  restrain,  by  tern-  there  shall  be  a  determination  of  the 
porary  injunction,  the  execution  and  claim    of  the    party  defendants    for 
enforcement  of  that  decree?   If  it  may  eouitable  relief?    In  a  case  in  which 
thu  restrain  the  proceedings  in  an-  all  parties  and  all  interests  necessary 
oiber  court  of  equity  to  et^orce  the  to  a  full  and  complete  determination 
decree  of  that  court,  may  it  not  re-  of  the  controversy  were  or  could  be 
itrain  the  proceedings  in  that  court  to  brought  before  the  court  in  the  origi- 
obtam  the  decree?       I  remark  that  nal  action  in  a  proper  attitude  to  each 
thii  consequence  by  no  means  neces-  other,  there  could  be  such  a  determi- 
nrily  follows.   The  reasons  for  attack-  nation:  Dobson  v.  Pearce,  12  N.  Y. 
ing  and  setting  aside  a  decree  already  156;  62  Am.   Dec.    152;  Despard  ▼. 
obtained,  on  account  of  fraud,  after  Walbridge,  16   N.  Y.  374;   Chase  v. 
the  litigation  is  ended,  do  not  neces-  Peck,  21  N.  Y.  681.    But  this  is  not 
^J  apply  to  an  interference  with  the  always  practicable."     It  should    be 
litigation  while    pending  in  another  remembered  that  several  of  the  state 
eonrt  having  full  powers  to  deal  with  codes  provide  for  bringing  in  all  ne- 
•n  questions  which  may  arise.     "  We  oessary  new  parties  in  such  cases.    "  If 
■po^  of  it»  not  as  a  power  usually  to  it  be  said,  as  is  said,  that  a  oonrt  can- 
M  exerdsed,  but  as  one  beyond  the  not  restrain  itself,  the  answer  is,  that 
jnrisdietion  of  the  courts    The  affirm*  a  court  of   equi^  nerer  sought  or* 
SEaJuB.— 138 
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§  1372.    The  Same.    Second  Glass  —  New  Parties.  —  2. 

A  second  possible  case  for  injunction  may  arise  under 
the  codes  in  some  of  the  states.  It  is  suggested  in  the 
opinion  of  Mr.  Justice  Folger,  quoted  in  the  foot-note, 

that  whenever  the  decision  of  all  the  matters  embraced 

claimed  to  restrain  a  court  of  law,  but  fully  sustained  by  California  decisions: 

did  enjoin  the  suitors  in  it     If  it  be  Uhlfelder  ▼.  Levy,  9  CaL  607,    614, 

said  that  the  court  can  act  upon  its  615;  Crowley  v.  Davis,  37  CaL    268, 

suitors  by  wa^  of    restraint  in   the  269;  Hookstacker  v.  Levy,  1 1  Cal.  76; 

▼ery  action  which  they  are  then  prose-  Qorham  ▼.  Toomey,  9  Cal.   77;  An- 

cuting  before  it,  one  answer  is,  that  all  thony  v.  Dunlap,  8  Cal.  26;  Rickett  ▼. 

the    persons    to   be    restrained    and  Johnson,   8  Cal.   34,   36;    Revalk   v. 

affected  by  injunction,  temporary  and  Kraemer,  8  CaL  66,  71;  68  Am.  Dec 

perpetual,  may  not  be  parties  to  that  304;  Chipman  v.  Hibbard,  8  Cal.  268, 

action,  and  so  not  in  the  power  of  the  270;  Flaherty  v.  Kelly,  61  CaL  145; 

court.     And  another  answer  is,  that  Agard  v.  Valencia,  39  CaL  292,  303; 

a  party  defendant  may  sometimes,  for  and  see  Cal.   Civ,   Code,  sea    3423, 

immediate  or  full  remedy,  need  relief  subd.  1. 

against  as  well  a  co-defendant  in  the  The  general  doctrine  of  the  text  is 

original  action  as  the  plaintiff  therein,  also  approved  in  Wisconsin:  Platto  ▼. 

and  that  he  cannot-  always  have  re-  Deuster,  22  Wis.  482;  Farmers*  etc 

lief  against  this  co-defendant,   based  Bank  v.  Lutber,  14  Wis.  96;  State  ex 

upon  the  allegations  of  new  matter  in  reL   Mills  v.  Kispert,  21   Wis.    387; 

his  own  answer,  inasmuch  as  the  co-  Wilson  v.  Jarvis,  19  Wis.  597;  and  in 

defendant  may  not  in  that  action  have  Indiana:  Ricker  v.  Pratt,  48  Ind.  73; 

opportunity  of  taking  and  contesting  Hardy  v.  Stone,  23  Ind.  697. 

an  issue  upon  those  allegations,   and  While  the  strong  current   of    the 

the    transaction    out    of    which    the  authorities  is  in    this  direction,    the 

equity  arises  may  be  of  too  compli-  decisions  are  not  wholly  uniform.    For 

cated  a  nature  to  be  investigated  on  a  example,   in    Kentucky,   the  case  of 

motion  in  the  same  court  for  summary  Dorsey  v.  Reese,  14  K  Mon.  127,  goes 

relief:    Decker  v.  Judson,   16  N.    x.  to  the  full  length  of  the  old  chancery 

439-450,  per  Denio,  C.  J.;  Jones  v.  methods,    and    declares:    "There    is 

Grant,  10  Paige,  348.    So  that  it  may  nothing,   however,   contained  in   the 

well  be  that  in  an  action  pending  in  code  which  precludes  him  [the  defend- 

a  court  of  both  law  and  equity  pow-  ant],  if  he  fails  to  avail  himself  of  this 

ers,  the  tribunal  may  not  be  able  to  privilege  [i.  e.,  the  provision  allowing 

mete  out  full  justice  to  the  parties  equitable  defenses  and  counterclaims], 

litigant  in  the  action  pending  before  and  permits  a  judgment  to  go  against 

it,  without  entertaining  a  cross-action,  him,  from  bring) ns  an  equitable  ao- 

in  which  other    facts  shall  be  pre-  tion  to  obtain  reli^  against  the  judg- 

sented  and  other  persons  made  par-  ment." 

ties,  and  in  which  last  action  it  may  It  should  be  added  that  the  codes 

be  needful  that  an  injunction  order  in  some  of  the  states  expressly  require 

issue  restraining  the    prosecution  of  every  cross-right  in  the  shape  of  a 

tlie  first."    The  codes  of  several  states  counterclaim  to  be  interposed  as  such 

provide    that,    in    addition    to    an  by  a  defendant,  and  if  he  fails  to  do 

*'  equitable  defense  "  and  a  "  counter-  so,  he  cannot  enforce  it  by  direct  ao- 

claim,*'  one  or  more  defendants  may  tion.      This  provision,  of  course,  in- 

file  a  cross-complaint  against  any  or  dudes  all  cases  of  equitable  affirma- 

aU  of  the  plaintiffs,  and  any  or  all  of  tive  relief  which  might  be  set  up  as 

the  co-defendants,  and  against  addi-  an  equitable  defense  m  a  legal  action, 

tional  parties,  for  the  purpose  of  ob-  since  such  defenses  are  a  species  of 

taininff  equitable  relief  connected  with  counterclaims.  For  example,  see  Minn. 

the  subject-matter  of  the  action.  Code  1858,  sec.  72;  Lowry  v.  Unrd,  7 

The  same  general  doctrine,  includ-  Minn.  356,  363.     In  some  other  states 

ing  the  same  single  exception  of  re-  a  similar  provision  is  made  applicalilo 

■training  a  multiplicity  of  actions,  is  only  to  one  class  of  countorclauna. 
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within  the  equitable  defense  would  require  the  presence 
of  other  parties  besides  those  who  are  parties  to  the  legal 
action,  the  defendant  is  not  bound  to  set  up  the  facts 
constituting  his  equitable  claim  for  relief  as  a  defense  to 
the  legal  action,  but  may,  and  indeed  must,  institute  a 
separate  equitable  suit,  and  enjoin,  if  necessary,  the  fur- 
ther prosecution  of  the  legal  action.     The  resort,  under 
such  circumstances,  to  a  second  equitable  suit  and  an  in- 
junction against  the  prior  action  at  law,  may  be  proper  in 
the  states  whose  codes  of  procedure  make  no  provision 
whatever  for  bringing  in  the  new  parties  requisite  for  a 
full  and  final  determination  of  the  defendant's  equitable 
claim;  but  the  necessity  of  such  a  proceeding  is  certainly 
confined  to  those  states.     The  rule  as  thus  suggested  is 
expressly  repudiated  by  some  of  the  decisions  which  hold 
that  the  necessity  of  bringing  in  other  parties,  in  order  to 
a  complete  determination  of  the  entire  controversy,  makes 
DO  difference  in  the  operation  of  the  general  doctrine  re- 
salting  from  the  provisions  of  the  new  procedure.'    In 
several  of  the  states,  the  codes  of  procedure  expressly  pro- 
nde  for  this  contingency,  by  enacting  that  when  the  de- 
cision upon  equitable  defenses  or  counterclaims  requires 
the  presence  of  new  parties,  such  parties  may  be  brought 
in.'    The  cross-complaint  or  cross-petition  as  authorized 
by  the  codes  in, certain  states  seems  also  to  preclude  the 
necessity  of  a  separate  suit  and  injunction  in  most  in- 
stances, even  for  the  purpose  of  preventing  a  multiplicity 
of  actions.* 

§  1373.  The  Same.  Third  Class —No  Afflrmatiye  Ke- 
Hef. — 3.  There  is  another  case  which  would  seem  to 
reqnire  a  resort  to  an  equitable  suit  and  the  injunc- 
tion restraining  a  prior  action  at  law  in  a  portion  of 
the  states.     Wherever  the  doctrine  is  settled  that  an 


*8m  the  CUifomia  omm  died  in  Tiatas  the  neoMsit^r  of  a  resort  to  ft 

A*  hit  note.  eeparate  aait,  even  if  it  does  not  pre- 

'See,  among  others,  the  codes  of  vent  snck  resort   nnder  all  oironm* 

Ohio»  ISO;  96;  Kwnsss,  seo.  97;  Ne-  stances. 

^naka»Bea.]03:Indianl^seo.S3;Iowa,  'For  example,  see  CbL  Code  dr. 

Ma  26(92.    llus  provision  dearly  ob-  Proc,  sec  442. 
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"equitable  defense/'  within  the  meaning  of  the  codes, 
must  consist  of  facts  entitling  the  defendant  to  some  eqtd« 
table  affirmative  specific  relief,  and  must  be  pleaded  with 
a  demand  for  such  relief,  and  must  result  in  the  granting 
thereof,  it  would  seem  that  facts  constituting  a  defense  in 
equity,  though  not  at  law,  but  which  operate  solely  by  way 
of  defense,  defeating  the  plaintiff's  recovery ,  and  do  not  en- 
title the  defendant  to  any  affirmative  relief,  could  only  be 
taken  advantage  of  by  a  separate  equitable  suit  and  an  in- 
junction perpetually  restraining  the  action  at  law.  Such 
facts  do  not,  by  its  very  definition,  constitute  a  counter- 
claim, nor  do  they  furnish  an  occasion  for  a  "  cross-com- 
plaint," which  always  involves  affirmative  relief.  That 
there  may  be  such  defenses,  constituting  simply  an  equi- 
table  though  not  a  legal  bar,  is  undeniable;  they  were  rec- 
ognized by  the  former  chancery  jurisdiction;  and  their 
only  mode  of  enforcement,  prior  to  all  legislation,  was  by 
suit  in  equity  seeking  as  its  only  relief  a  perpetual  injunc- 
tion against  the  action  at  law.^  It  would  seem  to  follow^ 
as  a  necessary  result,  that  if  these  defenses,  operating  only 
as  an  equitable  bar,  cannot  be  set  up  by  answer  as  a  de- 
fense under  the  codes,  they  must  be  enforced  by  a  sepa- 

'  I  hare  already  shown  that  under  fendant;  in  fact,  no  affirmative  relief 
the  statute  of  1854  the  English  law  would  be  possible.  Asain,  in  an  action 
courts  confined  the  "equitable  pleas"  of  trover  to  recover  dunages  for  the 
allowed  by  the  statute  to  this  very  alleged  conversion  of  chattels,  the  de- 
species  of  equitable  defense,  which  fendant  might  state  that  he  was  en- 
simply  barred  the  action,  and  was  titled  to  the  chattels  by  virtue  of  an 
equivalent,  as  the  courts  said,  to  the  equitable  assignment  from  the  original 
remedy  of  perpetual  injunction:  Ante,  owner,  such  as  an  order  on  his  depoei- 
§  1367.  One  or  two  examples  of  such  tary,  or  a  sale  or  mortgage  of  the 
defenses  will  be  sufficient  to  show  their  chattels  which  were  to  be  acquired  in 
possible  existence  and  to  illustrate  the  future.  This  would  be  a  perfect 
their  nature.  In  an  action  at  law  for  equitable  defense,  but  would  require 
money  had  and  received,  the  defend-  no  affirmative  relief.  Under  the  for- 
ant  miffht  allege  that  he  held  and  was  mer  system  these  defenses  could  not 
entitled  to  the  money  by  an  equitable  be  set  up  in  the  action  at  law;  the  de- 
assignment;  for  example,  that  he  held  fendant  would  be  driven  to  a  separate 
it  under  an  order  given  by  the  person  suit  in  equity,  in  which  the  only  relief 
then  entitled  on  the  depositary  of  a  asked  or  obtoined  would  be  a  perpet- 
future  fund,  non-existing  at  the  time  nal  injunction  against  the  action  at 
the  order  was  given.  These  facts  law  or  against  the  judgment,  Fw  an 
would  show  that  the  defendant  was  illustration  of  mush  suits,  eee  Bum  v. 
owner  of  the  money  in  equity,  though  Carvalho,  7  Sim.  109;  4  Mylne  9t  C 
not  at  law;  they  would  bar  the  plam*  690;  Carvalho  v.  Bum,  4  Bain.  4  Adol 
tifiTs  right  to  recover;  no  affirmative  382;  1  Ad.  ft  &  888b 
relief  would  be  necessary  for  the  de* 
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rate  equitable  snit  to  perpetually  enjoin  the  action  at  law. 
Such  a  result  furnishes  a  cogent  reason  for  holding  that 
the  term  "equitable  defense''  as  used  in  the  codes  of 
procedure  embraces  all  possibly  defenses  which  are  valid 
upon  equitable  doctrineSi  and  is  not  confined  to  those 
which  entitle  the  defendant  to  affirmative  relief. 

§  1374.    Some  Illustrations  of  Equitable  Defenses.  — 
While  it  does  not  come  within  the  purposes  of  this  book 
to  discass  the  scope  and  effect  of  ''  equitable  defenses/'  I 
have  placed  in  the  foot-note  a  number  of  well-considered 
and  important  cases  which  illustrate  their  operation.^ 
They  have  been  used  most  frequently  in  actions  to  ijecover 
possession  of  land,  analogous  to  ejectmenti  and  in  actions 
by  vendors  in  contracts  for  the  sale  of  land,  against  their 
vendees.    They  have  also  been  resorted  to  in  actions  upon 
mercantile  contracts,  in  actions  upon  covenants,  and  in 
many  other  miscellaneous  suits.    These  cases  further  show 
that  the  jurisdiction  to  restrain  actions  at  law  by  injunc- 
tion has  become  of  very  little  importance,  and  almost  obso- 
lete, in  the  states  where  the  reformed  procedure  prevails. 

^Ib  tetions  to  mooter  poasassion  er,  7  Bushy  1;  Talbert  t.  Singleton, 

flf  land:  Haermans  t.  Robertson,  64  42  CaL  390;  Brack  y.  Tacker,  42  Csl. 

N.  Y.  832;  Hoppongh  t.  Strable,  60  846;  Hnghet  v.  Davis,  40  OaL  117.    In 

K.  Y.  430;  Crary  ▼•  Ooodman,  12  N.  actions  on  mercantile  contracts:  See- 

Y.  S66;  64  Am.  Dec  606;  Bartiett  t.  ley  t.  Engell,  13  N.  Y.  642;  New  York 

Jodd,  21 N.  Y.  200;  78  Am.  Dec  131;  Cent  Ins.  Co.  t.  Nat  Protec.  Ins.  Co., 

GhsM  ▼.  Peck,  21  N.  Y.  681;  Harrinff-  14  N.  Y.  85;  Despard  t.  Walbridge, 

ton  ▼.  Fortner,  68  Mo.  468;  Hubble  16  N.  Y.  374;  Holland  t.  Johnson,  51 

T.  Vanghan,  42  Mo.  138;  Collins  t.  Ind.346;  Hinklev.  Margenun,60Ind. 

Bonn,  63  Mo.  615;  Maxwell  t.  Camp-  240;  Straman  ▼.  Robb^  37  Iowa,  311; 

1id^46Ind.  360;  McMannns T.Smith,  Hablitxel  t.  Latham,   36  lowm,   650; 

SSLid.  211;HampsonT.  FaU,64Ind.  Becker  ▼.    Sandnsky  City   Bank,   1 

382;  Hammond  t.   Perry,   2S  lowa^  Minn.  311.     In  misceUaneous  actions 

817;  Richardson  v.  Bates,  S  Ohio  St  for  damages:  Haire  t.  Baker,  6  N.  Y. 

W;  McClane  t.  White,  6  Minn.  178;  357;  Pitcher  v.  Hennessey,  48  N.  Y. 

(kedjd  ▼.  Boots,  42  OO.  452;  Ten  415;  Dobson  t.  Pearoe,  12  N.  Y.  156; 

BhMck  ▼.  Qrehard,  74  N.  C.  409.     In  62  Am.  Deo.  162;  Pennoyer  t.  Allen, 

aetioiis  by  Tendors  against  vendees:  61  Wis.  360;  60  Wis.  308.     As  to  af- 

OiTsUi  ▼.  Allen,  57  N.  Y.  608;  Dnffy  firmative  relief,  see  Massie  t.  Strad- 

T.  ODanoran,  46  N.   Y.    223,   227;  ford,  17  Ohio  St  596;  Klonne  t.  Brad- 

Lniid  y.  Smith,  44  N.  Y.  618;  Hnb-  street,  7  Ohio  St  322;  Qaebeo  Bank 

bellT.  Von  Schoening,  49  N.  Y.  326,  t.  Weyand,  30  Ohio  St  126;  Reed  t. 

'330;  aaes  ▼.  Austin,  62  N.  Y.  486;  Newton,  22    Minn.  641;    Kellogg  t. 

Qrthe  T.  La  Footain,  51  Barb.  186;  Aherin,    48    Iowa,   299;   Hatcher  t. 

1^68  y.  Patterson,  36  Wis.  373;  On-  Briggs.  6  Or.  31;  Tucker  ▼.  McCoy,  3 

Ma  T.  Cown,  22  Wis.  329;  Harris  t.  Col.  284;  Mills  t.  Bottrick,  4  Col.  53, 

Vinywd,  42  Mo.  568;  Petty  v.  Malier,  123;  Douglas  T.  Habeistrob  25  Hun» 

15  K  lion.  591,  604;  Creager  t.  Walk-  262. 
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THIRD  GROTJP. 

REMEDIES  WHICH  INDIRECTLY  ESTABLISH  OR 
PROTECT  INTERESTS  AND  PRIMARY  RIGHTS, 
EITHER  LEGAL  OR  EQUITABLE. 


CHAPTER  FIRST. 

REFORMATION  AND  CANCELLATION. 


ANALTBIB. 


(  1376.    General  natare  and  object. 

§  1376.    Reformation  and  re-ezecntion  of  instmmenti. 

§  1377.    Cancellation,  surrender  up,  or  discharge  of  instnimentB. 

§  1375.  Oeneral  Nature  and  Object. — The  ultimate 
object  of  the  remedies  belonging  to  this  group  is  the  es- 
tablishment or  protection  of  interests,  estates,  and  primary 
rights;  but  this  object  is  accomplished  indirectly.  While 
these  remedies  are  not  so  completely  ancillary  as  inter- 
pleader and  receivership,  yet  they  are  to  a  certain  extent 
auxiliary.  They  do  not,  like  a  specific  performance,  or 
the  execution  of  a  trust,  or  an  assignment  of  dower,  or 
partition  of  land,  operate  directly  and  immediately  to  es- 
tablish the  plaintiff's  title,  and  to  confer  upon  him  the 
complete  dominion  over  his  estate, —  the  ultimate  relief 
which  he  seeks.  Their  effect  in  establishing  his  ultimate 
dominion  is  indirect.  They  are  often  used  as  the  pre- 
paratory step  which  enables  him  to  obtain,  sometimes  in 
the  same  action,  and  sometimes  in  a  subsequent  suit,  the 
ultimate  remedy  which  finally  establishes  his  rights  or 
obligations,  or  restores  him  to  the  full  enjoyment  of  his 
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estate.*  The  reformation  of  a  policy  of  insurance  is 
not  a  final  remedy;  but  it  establishes  the  real  contract, 
and  thus  enables  the  assured  to  recover  the  amount  actu- 
ally due  according  to  the  terms  of  that  contract.  The  ref- 
ormation of  a  deed  does  not  directly  restore  the  grantee 
to  the  dominion  and  possession  of  the  land  which  had 
been  omitted;  but  it  places  him  in  a  position  which  en- 
ables him,  if  necessary,  to  assert  his  dominion  and  recover 
the  possession.  The  cancellation  of  a  deed  does  not  of 
itself  direeUy  establish  the  plaintiff's  title  and  put  him  in 
possession  of  the  land,  but  it  enables  him,  if  necessary, 
to  assert  his  title  and  obtain  the  possession.  These  reme- 
dies may  be  obtained  on  behalf  of  either  a  legal  or  an 
equitable  interest,  by  either  a  legal  or  an  equitable  owner. 
The  remedies  constituting  this  group  are  the  two  follow- 
ing: reformation  or  re-execution  of  instruments,  and  re- 
scission, cancellation,  surrender  up,  or  discharge  of  instru- 
ments.* Since  they  are  chiefly  occasioned  by  fraud  or 
mistake,  the  general  doctrines  and  rules  determining  the 
jurisdiction  to  grant  them,  and  regulating  their  use,  have 
already  been  fully  examined  in  the  preceding  volume.* 
In  the  present  chapter  I  merely  collect  and  arrange  the 
classes  of  cases  in  which  the  jurisdiction  will  be  or  will 
not  be  exercised. 

§  1376.    Reformation  and  Re-ezecntion  of  Instruments. 
—This  subject  has  already  been  treated  under  the  head  of 

'  [Grardner  t.  Moore,  75  Ala.  394;  51  chapters    illnstrate    the   remedies  of 

Am.  Rep.  454;  Connor  ▼.  Armstrong  **  reformation "   and    "oanoellation." 

86  Ala.  262.]  In  particular,  tee,  as  to  jurisdiction  to 

'  Reformation  and  re-ozecation  are  grant  the  relief  of  reformation  or  of 

in  fact  one  and  the  same  remedy,  de-  cancellation  on  aocoant  of  mistake, 

pending  upon  the  same  rules;  and  the  and  the  conditions  of  faot  which  must 

ameis  tme  of  rescission,  cancellation,  exist,  §§  S70,  871,  and  cases  in  notes, 

nirrender  np,  and  discha[rge.     The  de-  As  to  cancellation  on  account  of  fraud, 

creefor  cancellation  generally  includes  see  $§  910-921;  English  doctrine:    f 

a  direction  for  a  surrender  up,  and,  912;   the  American  doctrine:   §  914. 

if  necessary,  for  a  discharge  of  record.  Incidents  of  the  relief,  what  is  re- 

*  See  vol.  2,  §§  838-671  (on  mistake);  quired  of  the  plaintiff  as  a  condition 

ii  872-921  (on  actual  fraud);  and  §§  to  granting  the    relief:    §§  915-917. 

922-974  (on  constructive  fraud).     A  Persons  against  whom  granteds  f  OlSi 

luge  nnmber  of  cases  eited  in  these  Illustrationst  §S  919-921, 
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Mistake,  and  little  more  need  here  be  said.^  Equity  has 
jurisdiction  to  reform  written  instruments  in  but  two 
well-defined  cases:  1.  Where  there  is  a  mutual  mistake, — 
that  is,  where  there  has  been  a  meeting  of  minds,  —  an 
agreement  actually  entered  into,  but  the  contract,  deed, 
settlement,  or  other  instrument,  in  its  written  form,  does 
not  express  what  was  really  intended  by  the  parties  there- 
to; and  2.  Where  there  has  been  a  mistake  of  one  party 
accompanied  by  fraud  or  other  inequitable  conduct  of 
the  remaining  parties.*  In  such  cases  the  instrument 
may  be  made  to  conform  to  the  agreement  or  transac- 
tion entered  into  according  to  the  intention  of  the  par- 
ties. The  conditions  of  fact  giving  rise  to  the  exercise 
of  the  jurisdiction  to  grant  reformation  are  numerous. 
Almost  all  written  instruments  may  be  reformed  when 
a  proper  occasion  is  furnished.    The  following  are  among 

»  Vol.  2,  §§  838-871.    The  remedy        «  VoL  2,  §§  846-850,  852-856,  870, 
of  reformation  virtaallj^  includea  that  and  cases  cited.     See  also  the  follow- 
of  re-execution,  since,  in  many  cases,  ing  additional  cases:  Kilmer  ▼.  Smith, 
the  latter  follows  as  an  incident  to  the  77  N.  Y.  226;  33  Am.  Rep.  613;  Al- 
former.    In  some  instances  the  mistake  bany  Sav.  Inst.  ▼.  Bardick,  87  N.  T. 
occurs  only  in  the  execution:  See  Mil-  40;   Paine  v.   Upton,  87  N.  T.  327; 
ler  V.  Davis,  10  Kan.  641;  Heaton  y.  41  Am.  Bep.  371;   Arthur  ▼.  Home- 
Fry  berger,   38  Iowa,   185;   Parlin  y.  stead  F.  Ins.  Co.,  78  N.  Y.  462;  34 
Stone,  1  McCrary,  443.    [Re-execution  Am.  Rep.  560;  Ford  t.  Joyce,  78  N. 
of  conveyances  defective  for  want  of  Y.   618;   Steinbach  ▼.  Relief  F.  Ins. 
seal:  Lebanon  Savings  Bank  v.  Hoi-  Co.,  77  N.  Y.  498;  33  Am.  Rep.  655; 
lenbeck,  29  Minn.   322;   Harding  v.  Whittemore  v.  Farrington,  76  N.  Y. 
Jewell,  73  Me.  426;  72  Me.  124;  see  452;  Moran  ▼.  McLarty,  75  K.  Y.  25; 
also  §§  380,  note,  383.]    Equity  has,  Paine  v.  Jones,  75  N.  Y.  593;  Ram- 
however,  a  special  jurisdiction  to  de-  sey  v.  Smith,  32  N.  J.  £q.  28;  Real 
cree  the  re-execution  of  such  instru-  Estate  Trust  Ca  t.  Balch,  13  Jcmes 
ments  as  deeds  which  have  become  &  S.  528;  Robertson  v.  Walker,  51 
accidentally  lost  or  destroyed,  on  the  Ala.  484;   Sutherland  v.  Sutherland, 
ground  that  otherwise  the  plaintiff's  69  III.  4iBl;  Evarts  ▼.  Steger,  6  Or. 
title  would  be  defective  or    embar-  147;  Bradford  v.  Bradford,  54  N.  H. 
rassed:  Bennett  ▼.  Ingoldsby,  Finch,  463;  Botsford  v.   McLean,  42  Barb. 
262;  Cummings  v.  Coe,  10  Cal.  529;  445;  45  Barb.  478;  Snell  v.  Insurance 
Hoddy  ▼.  Hoard,  2  Ind.  474;  54  Am.  Co.,    98    U.    S.   85.     As    to  laches, 
Deo.  456;  and  see  Clarke  v.  Feather-  carelessness,  and  the  like,  cutting  off 
ston,  32  Ind.  142;   [Griffin  v.  Fries,  rights  of  remedy,    lee  Sable  v.  Ma- 
23  Fla.   173;    11  Am.   SL   Rep.   351.  loney,    48  Wis.   331;    McFadden  v. 
That  where  a  deed,  once  duly  deliv-  Rogers,  70  Mo.  421;  Snyder  ▼.  Ives, 
Bred,    is    improperly    withheld    from  42   Iowa«  157;  Nicoll  v.  Mason,  49 
registration,   a  court  of  equity  will  111.  358;  Hutson  v.  Fomas,  31  lowai 
compel  its  production  for  that  pur-  154;  Stockbridge  Iron  Co.  ▼.  Hudson 
pose,  or,  if  destroyed,  will  have  its  Iron  Co.,  107  Mass.  290;  Mcintosh  v. 
place  supplied  by  another,  see  Brendle  Saunders,   68  III.  128;  Toops  ▼.  Sny- 
V.  Horron,  88  N.  C.  383;  Edwards  v.  der,  70  Ind.  654;  Witthaos  T.  Schack. 
Dickinson,  102  N.  C.  519.]  67  How.  Pr.  310. 
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the*  most  important:  Deeds  of  conveyance/  mortgages,* 
leases/  policies  of  insurance/  bonds  of  various  kinds/ 


^  The  cases  of  reformation  of  deed*  Miller  t.  Davis,  10  Kan.  641;  Albany 

are  many.     As  illnstrations  of  the  va-  Say.  Inst  v.   Bardick,  87  N.  Y.  40; 

rions  qnestions  which  may  arise,  see  Coe  v.  N.  J.  Midland  B'y,  31  K.  J. 

Harris  ▼.  Pepperell,  L.  B.  6  £q.  1;  Eq.  105;  Wilson  v.  King,  27  N.  J.  £q. 

Blooiner  t.  Spittie,  L.  R.  13  Eq.  427;  374;  Whaeler  ▼.  Kirtland,  23  N.  J.  Eq. 

White  ▼.  White,   L.  B.    15  Eq.  247;  13;    Petew»h  t.   Hambach,    48    Wis. 

Gilkspe  T.  Moon,  2  Johns.  Ch.  585;  443;  First  Nat.  Bank  ▼.  Gongh,   61 

7  Am.  Dee.  559;  Clayton  ▼.  Freet,  10  Ind.  147;  Wilson  v.  Stewart,  63  Ind. 

Ohio  St  544;  Deford  ▼.  Mercer,  24  294;    Exchange  Bank  v.  Bossell,  50 

Iowa,llS;  92  Am.Dec.  460  (quitclaim);  Mo.  531;  Schwickeratb  ▼.  Cooksey,  53 

Mattingly  ▼.  Speak,4  Bnsh,  316;  Les-  Mo.  75;  BaskinsT.  Calhoun,  45  Ala. 

trade  ▼.Borth,  19  CaL  660;  Brown  t.  582;  Alexander  t.  Rea,  50  Ala.  450; 

Baleii,33  N.  J.  Eq.  469;  Weston  ▼.  Goodman  ▼.  Randall,  44  Conn.  321; 

Wilson,  31  K.  J.  Eq.  51;  Day  v.  Day,  Milmine  v.  Bnrnham,  76  111.  362;  Qui- 

84  K.  a  408;  Sawyer  ▼.  Hanson,  48  vey  v.  Baker,  37  Cal.  465;  Bnhling  t. 

Wis.  611;  Kilmer  t.  Smith,  77  N.  T.  Hackett,    1  Nev.    360;    [Bnrkam  t. 

226;  33  Am.  Bep.  613;  Jackson  ▼.  An-  Burk,   96  Ind.  271;  Cox  t.  Esteb,  81 

drevs,  59  N.  T.  244;  Bush  ▼.  Hicks,  Mo.  393.]  Deeds  qf  tniM:  Allen  ▼.  Mo- 

€0  N.  Y.  298;   Albany  Sav.  Inst  t.  Gaughey,  31  Ark.  252;  Young  ▼.  Cole- 

Bordick,  87  K.   Y.   40;    Crippen  ▼.  man,   43  Mo.    179;    Haynes  t.   Sea- 

Bsams,  15  Hun,  136;  Johnson  ▼.  John-  chrest,  13  Iowa,  455. 

son,  8  Baxt  261;  Blackburn  ▼.  Ban-  '  Henry  t.  Smith,   76  N.   C.   311; 

dolph,  33  Ark.  119;  Michel  ▼.  Tinsley,  Mays  t.  Dwight,  82  Pa.  St  462;  Mar- 

69  Ma    442;    Baker  ▼.   Maasey,   50  ray  ▼.  Dake,  46  CaL  644;  Campbell  y. 

Iowa,  399;    Ballentine  v.   Clark,   38  Hatchett,  55  Ala.  548;  [Silbar  t.  Ky- 

Micfa.  395;  Pasman  ▼.  Montague,  30  der,  63  Wis.  106.] 

N.  J.  Eq.  385;  Fly  v.  Brooks,  64  Ind.  *  Knox  t.  Lycoming  F.  Ins.  Co.,  50 

M;  Nicholson  ▼.  Caress,  59  Ind.  39;  Wis.  671;  Heam  ▼.  Equitable  etc  Ins. 

Gerald  v.  EUey,  45  Iowa,  322;  Parish  Co.,  4  Cliff.  192;  Dean  ▼.  EqniUble  F. 

T.  Scott,  10  Heisk.  438;  Dart  ▼.  Bar*  Ins.  Co.,  4  Cliff.  575;  Brugger  v.  State 

boor,   32  Mich.  267;    Cummings  t.  Inrest  Ins.  Co.,  5  Saw.  304;  Hay  ▼. 

Freer,  26  Mich.  128;  Burr  t.  Hutoh-  Star  F.  Ins.  Ca,  77  K.  Y.  235;  33  Am. 

inson,  61   Me.  514;  Hnss  ▼.  Morris,  Rep,607;  Mercantile  Ins. Ca  v.  Jaynes, 

63  Pk.  St  367;  Blakeman  t.  Blake*  87  111.  199;  Meadv.  Westchester  etc. 

mao,  39  Conn.  320;  [Elliott  t.  Sackett  Ins.  Co.,  64  N.  Y.  453;  National  Trad- 

lOS  U.  8w  142;  Kinney  ▼.  Rnsminger,  ers'  Bank  t.  Ocean  Ins.  Co.,  62  Me. 

87  AJa.  340  (failure  to  reserve  a  gran-  519;  Keith  y.  Globe  Ins.  Co.,  52  III 

tor's  lien);  Felton  v.  Leigh,  48  Ark.  518;  4  Am.   Rep.   634;  Miaghan  v. 

496;  McCasland  ▼.  iEtna  L  Ins.  Ca,  Hartford  F.  Ins.  Co.,  12  Hun,  321; 

108  Ind.   130;    Courtright  t.   Court-  Mackenzie  t.  Coulson,  L.  R.  8  Eq. 

right,  63  Iowa,  356;  Bradford  ▼.  Car-  368;  [Palmer  ▼.  Hartford  Ins.  Co.,  54 

Knter,    13    Col.     33;     Holoomb   t.  Conn.  488;    Ben  Franklin  Ins.  Co.  v. 

ooney,  13  Or.  503.]  VolutUarp  deedv  Gillett,  M  Md.  212;  Continental  Ins. 

Froman  y.  Froman,  13  Ind.  317;  Ran-  Ca  t.  Ruckman,  127  111.  364;  11  Am. 

^▼.  Ghentk  19  Ind.  271;  HuntT.  St  Rep.  121;  Barnes    ▼.  Hekla  lus. 

fnaet,  6   Jones  Eq.   90.     Deeds  qf  Ca,  75  Iowa,  11;  9  Am.  St  Rep.  450; 

married  women:  Heaton  ▼.  Fryber^er,  German  Fire  Ins.  Ca  t.  Gueck,  130 

33  Iowa,  185;  Leonis  ▼.  Lazzarovich,  111.  345;  Spurr  y.  Home  Ins.  Co.,  40 

5S  CsL  52;  Styers  r.  Robbins.  76  Ind.  Minn.  424.  J 

547;  Poroell  ▼.  Goshom,  17  Ohio,  105;  ^  Emery  t.  Mohler,  69  HI.  221;  Ef- 

49  Am.  Dea  448.  [Convejfance  of  home-  arts  ▼.   Steger,   5  Or.    147;  Craft  v, 

ftead:  Parker  ▼.  Parker,  88  Ala.  362;  Dickens,  78  IlL  131;  State  ▼.  Frank's 

16  Am.    St    Rep.    52;    Gardner  ▼.  Adm'r,  51  Ma  98;  Schwear  ▼.  Haapt 

Moore,  75    Ala.   394;    51  Am.   Rep.  49  Mo.  225;  Pickersgill  ▼.  Lahens,  15 

454  (mortgage  of  homestead);  Connor  Wall.  140;  Gamar  v.  Bird,  57  Barb. 

▼.  Armstrong,  86  Ala.  262.]  277;  [Smith  t.  Brunk,  14  CoL  75  (title 

*  Parlin  T.  Stone,  1  McCrary,  443;  bond).] 
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negotiable  instruments/  marriage  and  family  settlements,* 
and  compromises.'  Judgments  and  other  records  may 
also  be  corrected/  Other  instances  are  given  in  the  foot- 
note,* 

§  1377.  Cancellation  and  Surrender  up  or  Discharge  of 
Instruments.  —  The  jurisdiction  of  equity  to  grant  the 
remedy  of  cancellation  exists  and  will  always  be  exercised 
when  it  is  necessary  to  protect  or  maintain  equitable  pri- 
mary estates,  interests,  or  rights;  where, however, the  estate, 
interest,  or  right  is  legal,  the  jurisdiction  always  exists,  bat 
its  exercise  depends  upon  the  adequacy  of  the  legal  reme- 
dies, —  a  party  being  left  to  his  aflSrmative  or  defensive 
remedy  at  law,  where  full  and  complete  justice  can  thereby 
be  done.*    The  occasions  giving  rise  to  the  exercise  of  this 

1  Botsford  T.  McLean,  42  Barb.  446;  •  Vol.  1,  §§  219-221;  vol.  2,  S§  911,  * 

45  Barb.  478;  Talley  y.  Courtney,  1  914;  Globe  Mut.  L.  Ins.  Co.  ▼.  Reals, 

Heisk.  716;  Gamoiage  t.  Moore,  42  79  N.  Y.  202;  Ryerson  v.  Willis,  81 

Tex.    170;  Ottenheimer  v.  Cook,    10  N.  Y.  277  (when  mortga^re  wiU  not  be 

Heisk.   309;  Loomis  y.  Freer,   4  Bl.  canceled  for  failure  of  consideration); 

App.  547;  Potter  y.  Potter,  27  Ohio  KeUy  v.  Christal,  81  N.  Y.  619  (when 

St.  84;  Draiffy.  Lord  Parker,  L.  R.  a  judgment  will  not  be  set  aside); 

5  Eq.  131;  [Farr  y.  Ricker,  46  Ohio  United  States  v.  Throckmorton,  98  XJ. 

St.  265.]  S.  61  (the  same).     In  the  exercise  of 

'See  vol.  2,  §§  860,  856,  871.     See  the  remedy  of  cancellation  instmments 

also  the  following  additional  cases:  are  almost  necessarily  directed  to  be 

Clark  V.  Gird  wood,  L.  R  7  Ch.  Div.  "delivered  np.**   "Delivery  np,"  nn- 

9;  Lovesy  v.  Smith,  L.  R.  15  Ch.  Div.  der  these  circumstances,  can  hanily  be 

655;  Welman  v.   Welman,   L.  R  15  called  a  distinct  remedy.    In  England, 

Ch.  Div.  570;  Hanley  v.  Pearson,  L.  courts  of  equity  have  entertained  jn- 

R.  13  Ch.  Div.  545;  Lister  y.  Hodg-  risdiction  from  the  earliest  times  to 

son,  L.  R  4  Eq.  30.  decree  instruments  of  a  peculiar  and 

'See  voL  2,  §§  850,  855,  871,  and  exceptional  character — as  muniments 

cases  cited.  of  title  —  to  be  delivered  up  to  persons 

*  Vol.  2,  §  871;  Partridge  v.  Har-  entitled  to  their  oustody  and  posses- 
row,  27  Iowa,  96;  99  Am.  Dec.  643;  sion.  The  reasons  for  the  exercise  of 
Snyder  v.  Ives,  42  Iowa,  157;  Cohen  this  jurisdiction  do  not  apply  in  this 
V.  Dubose,  Harp.  Eq.  102;  14  Am.  country:  Armitage  v.  Wadswortb,  1 
Dec.  709  (verdict).  Madd.  189,  192;  Jackson  v.  Butler,  2 

»  Moran  v.   McLarty,  76  N.  Y.  25  Atk.  306;  9  Mod.  297;  Grey  y.  Cock- 

(assignment  of  mortgage);  Eelley  v.  eril,  2  Atk.  114;  Harrison y.  Southcote, 

McKinney,  5  Lea,  164   (contract  for  1  Atk.  528,  540;  Banbury  y.  Briscoe,  2 

sale  of  land);  Stafford  y.  Fetters,  55  Cas.  Ch.  42;  Ford  v.  Peering,  1  Ves. 

Iowa,  484  (indorsement  of  note);  [Farr  72;  Duncombe  y.  Maver,  8  Yes.  320; 

V.  Ricker,  46  Ohio  St.  265  (same)];  Her-  Francis  v.  Francis,  2  De  Gex,  M.  Sl  G. 

vey  V.  Savery,  48  Iowa,  313  (release  73;  Dunn  v.  Dunn,  7  De  Gex,  M.  &G. 

of  mortgage);  Mastelar  v.  Edgarton,  44  25;  Turner  v.  Iletts,  7  De  Gex,  M.  9l 

Iowa,    495    (agreement    establishing  G.     243;    Newton    y.     Newton,     L. 

highway);    Thomas    v.    Raymond,   4  R  6  Eq.  135;  Thorpe  y.  HoldsworUi, 

S.  C.   347   (military  order;  not  cor-  L.    R   7    Eq.    139;    Wilson's    CMe» 

rected).   As  to  reforming  and  correct*  L.  R..  12  Eq.  516,  521;  Waldy  y.  Gray, 

ing  mistakes  in  wills,  see  vol.  2,  §  871.  L.  R.  20  Eq.  238;  Jenner  y.  Morri% 
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jorisdiction  are  mistakOy  fraud,  and  other  instances  where 
enforcing  instruments  or  agreements  would  be  inequita- 
ble or  unjust.^  A  doubt  was  formerly  entertained  as  to 
whether  a  court  of  equity  ought  to  exercise  its  jurisdic- 
tion to  order  instruments  absolutely  void  at  law,  and 
not  merely  voidable,  to  be  delivered  up  and  canceled, 
since  the  legal  remedy  of  a  party  was  adequate  and 
complete,  and  no  case  was  presented  for  equitable  inter- 
ference;' but  it  is  now  well  settled  that  jurisdiction  will 
he  exercised  in  such  cases,*  except  where  the  invalidity 
of  the  instrument  is  apparent  on  its  face.*  The  particu- 
lar instances  in  which  this  remedy  is  most  often  given 
are  instruments  concerning  land,*  and  negotiable  paper 

L.  R.  1  Ch.  603;  Heath  ▼.  Crealock,  854;]  and  see  csma  cited  in  snbeeqaent 

L.  R.  10  Ch.  22;  Loathes  r.  Leathes,  notes  under  thU  section;  [bnt  see  Hol- 

L.  &.  5  Ch.  Dir.  221;  James  ▼.  Rnm-  land  ▼.  Johnson,  80  Mo.  34.] 
sej,  L.  R.  11  Cb.  Dir.  398;  In  re  Mor-        «  Gray  v.  Mathias,  5  Yes.  286;  Simp- 

ri,  L.  R.  18  Ch.  Dir.  93;  In  re  Cooper,  son  v.  Lord  Howden,  3  Mylne  ft  O.  97; 

R.  20  Ch.  DiT.  61L  Smyth  v.  Gnffin,  13  Sim.  245;  Brom- 

'  The  various  rules  as  to  when  juris-  ley  t.  Holland,  7  Ves.  3,  21;  Peirsoll  y. 

diction  will  be  ezereisedy  and  the  evi-  Elliott,  6  Pet  95,  98;  Van  Doren  ▼. 

denee  necessary,  in  cases  of  fraud  and  Mayor  etc.,  9  Paige,  388.     See  §  1399, 

mittake,  hare  already  been  discussed,  in  regard  to  removing  deeds  void  on 

and  the  reader  is  referred  to  the  seo-  their  faces,  as  being  donds  on  title, 

tioos  on  those  subjects.  As  to  removing  eloud,  see  also  Stms- 

*  Ryan  v.  Mackmath,  3  Brown  Ch.  burgh  ▼.  Mayor  etc.,  87  K.  Y.  452;  De- 

IS;   HiltcHi  V.   Barrow,    1   Ves.  284;  derer  v.  Voorhies,  81  N.  T.  153;  Wells 

Bromley  ▼.  Holland,  5  Ves.  610,  618;  ▼.  Buffalo,  80  N.  T.  253;  Townaend  t. 

Franco  v.  BoUon,  3  Ves.  368.  Mayor  etc,  77  N.  T.  542  (void  tax). 

'  Forged  deeds:  In  re  Cooper,  L.  R.        *  Deeds:  The  following  of  the  many 

20  Ch.  Div.  611;   Remineton  Paper  cases  will  serve  as  illaatrations:  Blenk- 

Ca.  V.  ODougherty,  81   N.   T.  474;  insopp  v.  Blenkinsopp,  1  De  Gex,  M. 

[Shsran  v.  Terry,  36  Fed.  Rep.  337;  &  G.  495;    Harrison  t.  Guest,  6  De 

DmiB  y.  Miller,  96  Mo.  324.]     For  Gex,  M.  &  G.  424;  Wright  v.  Vander- 

iUostrations  of  the  general  rule,  see  plank,  8  Be  Gex,  M.  &  G.  133;  Gres* 

Hamilton  ▼.  Cummings,  1  Johns.  Ch.  ley  v.  Mousley,  4  De  Grex  ft  J.  78; 

517,520,  and  cases  cited;  Lord  St.  John  Kortcliffe  v.  Warburton,  4  De  Gex,  F. 

v.Udy  St.  John,  11  Ves.  526;  Jervisv.  ft  J.  449;  Clark  v.  Malpas,  4  De  Gex, 

White,  7  Ves.  413;  Simpson  v.  Lord  F.  ft  J.  401;  Baker  v.  Monk,  4  De 

Hovden,   3    Mylne    ft   C.    97,    102;  Gex,   J.  ft   S.   388;    Broun  v.   Ken- 

Mayor  of  Colchester  v.  Lowten,  1  Ves.  nedy,  4  De  €kx,  J.  ft  S.  217;  De  Hogh- 

&  B.  226,  244;  Bromley  v.  Holland,  7  ton  v.  Money,  L.  R.  1  Eq.  154;  Lister 

Ves.  3, 16;  Hayward  t.  Dimsdale,  17  v.  Hodsson,  L.  R.  4  Eq.  30;  Heath  v. 

Vet.    Ill;    Chennel    y.    Churchman,  Crealock,  L.  R.  10  Ch.  22;  Reming- 

3  Brown  Ch.  16,  note;    Minshaw  t.  ton  Paper  Co.  v.  01>ougherty,  81  N.  Y. 

Jordan,  3  Brown  Ch.  16,  note;  Pierce  474;  Reid  y.  Bums,  13  Ohio  St.  49; 

▼.  Webb,  3  Belt's  Brown  Ch.  16,  note  Hamilton  y.  Batlin,  8  Minn.  403;  83 

2;  lisle  v.  liddle,  3  Anstr.  649;  Ryan  Am.  Dec.  787;  Woodruff  y.  Gamer, 

▼.  Mackmath,  cited  13  Ves.  584;  Jack-  27  Ind.  4;  89  Am.  Dec  477;  Shew* 

nnn  v.  Mitchell,  13  Ves.  581;.  Peirsoll  make  v.  Williams,  54  Ga.  206;  lind- 

▼.  Elliott,  6  Pet^  95,  98;  [Fitsmaurice  sey  v.  landsey,  50  HI.  79;  99  Am.  Dec 

▼•Hosier,  116 Ind.  365; 9  Am. St.  Rep.  489;  Bayliss  y.  Williams,  6  Cold.  440; 
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before  maturity ^^  the  legal  remedies  in  these  cases  being, 
as  a  general  rule,  inadequate.  The  remedy  is  also  fre- 
quently given  ,in  case  of  bonds,*  policies  of  insurance/ 

FarrottT.  Parrott,  1  Heisk.  681;  Bogle  17,  note;  Jerria  r.  Whiter  7  Vas.  413; 
▼.  HammoDS,  2  Heiak.  136;   Hyer  t.  Bishop  of  Wincbester  v.  Foamier,  2 
Little,  20  N.  J.  £q.  443;  Wamock  v.  Vet.  Sr.  445;  Wynne  ▼.  Callander,  1 
Campbell,  25  N.  J.  £q.  485;  Mead  y.  Rusa.   293;    Town  of   Springport   v. 
Coomba,  26  N.  J.  Eq.  173;  I^ons  t.  Tentonia  Say.   Bank,   75  N.  Y.   397 
Van  Riper,  26  K.  J.  £2q.  337;  Yard  y.  (cancellation  of  bondi  illegally  issued 
Vard,  27  N.  J.  Eq.  114;    Turner  y.  in  name  of  a  town,  to  avoid  a  malti- 
Turner,  44  Mo.  535;    Dayia  v.   Fox,  plicity  of  auits;  a  yery  important  decia- 
59  Mo.  125;  HoUocher  ▼.  Hollocher,  ion);  Town  of  Wellsborough  y.  K.  Y. 
62  Mo.  267;  Dayia  y.  Loater,  64  Mo.  ft  0.  R.  R.,  76  K.  Y.  182  (the  lame); 
43;  Dean  y.  Younell*8  AdmV,  8  Wall  Western  R.  R.  y.  Bayne,  75  N.  T.  1 
14,  note;  Murphy  y.  Paynter,  1  Dill,  (surrender  up  of  securities);  Gonld  y. 
333;      Allore    y.    Jewell,    94    U.    S.  Cayuga  Co.  etc.  Bank,  86  N.  Y.  75; 
506;  Barfield  y.  Price,  40  Cal.   535;  Metler's  Adm'rs  y.  Metier,  18  N.  J. 
Hearst  y.  Pujol,  44  CaL  230;  High.  Eq.  270;  19  K.  Y.   457;  Hughes  y. 
tower  y.  Nuber,  26  Ark.  604;   Free-  United  States,  4  Wall  232;  Ferguson 
man  y.  Reagan,  26  Ark.  373;    Sey-  y.  Fisk,  28  Conn.  501;  Lewis  y.  Tobias, 
mour  y.  Belding,  83  111.  222;  Stone  y.  10  Cal.  574;  Smith  y.  Smith's  Adm'r, 
Wilbem,  83  HI.  105;  Hough  y.  Cook  30  N.  J.  Eq.  564;  Crowe  y.  Peters,  63 
eto.  Co.,  73  ni.  23;  24  Am.  Rep.  230;  Ma  429;  Hosleton  y.  Dickinson,  61 
WUey  y.  Ewalt,  66  111.  26;  Pickerell  Iowa,   244;    FuUer   y.   Perciyal,    126 
y.  Mores,  97  HI.  220;  Walton  y.  Tus-  Mass.  381;  Fowler  y.  Palmer,  62  N.  Y. 
ten,  49  Miss.  569;   CSase  y.  Case,  26  533;  [Fitzmaurioe  y.  Mosier,  116  Ind. 
Mich.  484;  Ritter  y.  Ritter,  42  Mich.  365;  9  Am.  St.  Rep.  854;  Scarborough 
108;  Rath  y.  Vanderlyn,  44  Mich.  597;  y.  Scotten,   69  Md.    137;  9  Am.  St. 
Smith  y.  Rowley,  66  Barb.  502;  Lar-  Rep.  409  (surrender  up  of  promissory 
sen  y.  Burke,  39  Iowa,  703;    Mont-  notes);  Soper  y.  Manning,  147  Mass. 
gomery  y.  Shockey,  37  Iowa,  107;  Ben-  126  (surrender  np  of  draft);  Shake- 
son  V.  Cowell,  62  Iowa,  137;  Cook  y.  spear  y.  Smith,  77  Cal.  638  (cancella- 
Moore,  39  Tex.  255;  Mattair  y.  Payne,  tion,  at  suit  of  tax-payer,  of  inyalid 
15  Fla.  682;  Morrison  y.  Morrison,  27  instrument  purporting  to  be  drawn 
Oratt.   190;   Steams  ▼.  Beckham,  31  against  public  funds).     See  also  §  914, 
Gratt.  379;   Biglow  y.  Leabo,  8  Or.  note.]    An  injunction  against  trans- 
147;  Bishop  y.  Aldrich,  48  Wis.  619.  f erring  is  often  ffiven  in  such  cases. 
Mortgagee:  Spurgin  y.  Traub,  65  IlL  *  Jackman  y.  Mitchell,  13  Ves.  581; 
170;  Burlington  Tp.  y.  Cross,  15  Kan.  Hamilton  y.  Cummings,  1  Johns.  Ch. 
74;  Dolan  y.  Kehr,  9  Mo.  App.  .S51;  517;  Town  of  Venice  y.  Woodruff,  62 
Connelly  y.  Fisher,  3  Tenn.  Ch.  382;  N.  Y.  462;  20  Am.  Rep.  495;  Town  of 
Schenck  y.  O'Neill,  23  Hun,  209;  Foote  Springport  y.  Tentonia  Say.  Bank,  75 
V.  Beecher,  78  N.  Y.  155;  Schaper  y.  N.  Y.  397;  Town  of  Wellsborongh  y. 
Schaper,  84  111.  603;  Starr  ▼.  Ellis,  6  N.  Y.  &  C.  R.  R.,  76  N.  Y.  182;  West- 
Johns.  Ch.  393;  [Stix  y.  Sadler,  109  em  R.  R.  y.  Bayne,  75  N.  Y.  1;  Gould 
Ind.  255.]    Leases:  Wood  y.  Hubbell,  v.  Cayuga  Co.  eta  Bank,  86  N.  Y.  75. 
10  N.  Y.  479;  Field  y.  Herrick,  5  111.  These  cases  oyerrule  the  decision  in 
App.  54;  Arnold  y.  Bright;  41  Mich.  Town  of  Venice  y.  Woodruff. 
207;   Wilson  y.  Deen,  74  N.  Y.  531;  •  Whittingham    y.    Thomburgh,   2 
Watson  etc.  Co.  y.  Casteel,  68  Ind.  Vem.  506;  Traill  y.  Baring,  4  De  Gex, 
476.    Contracts  eoneeming  lands:  Roy  J.  ft  S.  318;  Commercial  eto.  Ins.  Co. 
V.  Hayiland,  12  Ind.  364;  Matlock  ▼.  y.  McLoon,  14  Allen,  351;  Insuranoe 
Todd,  25  Ind.    128;    Wambaugh  ▼.  Ca  y.  Bailey,  13  Wall  616;  Derrick 
Bimer,  25  Ind.  368;  Brainard  y.  Hoi-  y.  Lamar  Ins.  Co.,  74  BL  404;  Life 
saple,  4  G.  Greene,  485;  McGuire  y.  Ins.  Co.  y.  Bangs,  103  U.  S.  780:  Ta- 
Bowman,  6  Bush,  560;  Belknap  y.  Sea-  bor  y.  Michigan  etc.  Ins.  Co.,  44  Mich, 
ley,  14  N.  Y.  143;  67  Am.  Deo.  120;  324;  Globe  etc.  Ins.  Co.  y.  Reals,  48 
Youne  y.  Hughes,  32  N.  J.  Eq.  372.  How.  Pr.  502;   79  N.  Y.  202.    [Sas 
>  Mmshaw  ▼•  Jordan,  3  Brown  Ch.  also  §§  912,  note,  914^  note.] 
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settlements    and    compromiees/    awards,*    and     judg- 
ments.' 

'  YoL  %  If  850, 866, 876;  [Moore  y.  ftmples  of  the  cftnoellatioD  of  pafcenU 

GuTo  etc  R.  R.  Co.,  36  Ark.  262  (a  at  the  suit  of  the  United  Statee,  see 

eompromiee  and  nttisfactioD  of  jiidg-  United  States  ▼.  American  Bell  Tele* 

meat  made  by  attorney  for  pluutm  phone  Ca,   128  U.  Sw   316;    United 

vithoat  the  lattn^s  knowledge,  va-  States   ▼.   Iron   Silver  M.   Ca,    128 

Okted).]  U.  S.  673;  United  States  ▼.  San  Ja- 

'YoL  2;  SI  871,  919;  [and  see  Cat-  cinto  Tin  Co.,  125  U.  S.  273;  United 

lett  T.  Doogberty,  1 14  HI.  568.]  States  ▼.  Beebe,  127  U.  S.  338;  United 

>  YoL  %  §1  871,  914,  919.    [For  a  States  r.  Minor,  114  U.  &  233.    Can. 

mon  detailed  treatment  of  the  sab-  cellation  of   discharffe  of    mortgage: 

ied  of  rdtief  against  judgments,  see  Kinsley  y.  Dayis,  74  Me.  498;  cancel- 

8 1961, 1364,  and  notes.]    Rescission  lation  at  suit  of  stockholder  of  stock 

<rf  a  frandnlent  sale  under  a  decree:  nnlawfally  issued:  Wood  y.  Union  eto. 

Fisher  ▼.  HerMy,  78  K.  T.  387.     A  Bnild.  Ass'n,  63  Wis.  9.     It  has  been 

judgment  will  not  be  set  aside  on  the  held  that  by  yirtne  of  its  jurisdiction 

graood  of  fraud,  when  the  yery  fraud  in  respect  to  fraud,  a  court  of  equity 

alleged  was  tried  and  passed  upon  by  has  power  to  annul  a  nuuriage  fraud- 

the  isnifls  of  the  former  action :  United  ulently  procured:  Le  Brun  y.  Le  Brun, 

Sb4ei  ▼.  Throckmorton,  98  U.  S.  61;  66  Md.  496.      In  the  novel  case  of 

nor  when  the  facts  oonld  have  been  Riggs  y.  Palmer,  115  N.  T.  606,  it 

let  ip  as  a  eomplete  defense  in  the  was  held,  by  a  divided  oourt^   that 

fonser  action:    Kelly  y.  Christal,  81  equil^  has  jurisdiction  to  cancel  and 

H.  T.  619.    For  further  illustraticma  annul  provisions  of  a  will,  and  will  do 

ef  cancellation,  see  voL  8;  pp.  410,  so,  when  the  beneficiary  under  these 

411,  in  note  under  §  91^    As  to  can-  provisions  murders  the  testator   for 

eelbg  oonveyancss  in  fraud  of  credi-  the  purpose  of  accelerating  the  time 

ton»  see  vol  ^  M  966-974    [As  ez*  for  ilie  enjoyment  of  the  bluest.] 
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FOURTH  GROUP. 

REMEDIES  BY  WHICH  ESTATES,  INTERESTS, 
AND  PRIMARY  RIGHTS,  EITHER  LEGAL  OR 
EQUITABLE,  ARE  DIRECTLY  DECLARED,  ES- 
TABLISHED, OR  RECOVERED,  OR  THE  ENJOY- 
MENT  THEREOF  FULLY  RESTORED. 


CHAPTER  FIRST. 

SUITS  BY  WHICH  PURELY  LEGAL  ESTATES  ARE 
ESTABLISHED,  AND  THE  ENJOYMENT  THEREOF 
RECOVERED:  NAMELY,  ASSIGNMENT  OF  DOWER, 
ESTABLISHMENT  OP  DISPUTED  BOUNDARIES, 
PARTITION  OP  LAND,  AND  OP  PERSONAL  PROP- 
ERTY. 

ANALYSIS. 

(  1378.  General  natare  and  object  of  fhis  groopb 

§  1379.  Nature  and  object  of  the  first  olaaa. 

S  1880-1383.  Assignment  of  dower. 

f  1380.  Legal  remedies. 

f  1381.  Origin  and  grounds  of  the  eqnitaUa  Jurisdiction. 

§  1382.  The  jurisdiction  now  concurrent. 

§  1383.  Ezolusiye  jurisdiction  over  dower  In  equitable  aetateiu 

§  1384.  Establishment  of  disputed  boundaries. 

§  1385.  The  same;  equitable  incidents  and  gronndf. 

S  1386-1390.  Partition  of  lands. 

§  1386.  Common-law  remedy. 

§  1387.  Equitable  jurisdiction  and  rwnediat 

§  1388.  The  title  of  the  plainti£ 

1 1389.  Mode  of  partition. 

1 1390.  Partition  by  means  of  a  sslo. 

1 1391.  Partition  of  personal  property* 
f  1392.  The  same;  issue  of  title. 

§  1878.  Oeneral  Nature  and  Object  of  This  Oronp.  — - 
All  the  remedies  belonging  to  this  group  haye  one  most 
important  distinctive  feature  in  commoui  which  is  ap- 
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parent  upon  eyen  a  slight  examination.    In  all  of  them 
the  estate  or  interest  of  the  complaining  party,  whether 
it  be  legal  or  equitable,  is  directty  established  or  recov- 
ered, or  the  enjoyment  thereof  is  direeUy  restored.    These 
remedies  are  not,  therefore,  provisional  or  auxiliary,  but 
they  are,  for  the  purposes  of  the  complaining  party,  as 
truly  final  or  ultimate  reliefs  as  is  the  judgment  in  an 
action  of  ejectment  or  of  replevin.^    The  estate,  interest, 
or  primary  right  to  be  established  or  recovered,  or  fully 
enjoyed  by  their  means,  may  be  either  legal  or  equitable; 
and  when  it  is  equitable,  the  establishment  may  consist 
in  clothing  the  plaintiff  with    the  legal   estate.'    The 
remedies  composing  this  group  are  separated,  by  a  nat- 
ural line  of  division,  into  ih/ree  general  classes,  namely: 
1.  Suits  by  which   purely  legal  estates  are   established, 
and  the  enjoyment  thereof  recovered;  2.  Suits  by  which 
some  general  right,  either  legal  or  equitable,  is  estab- 
lished; and  3.  Suits  by  which  some  particular  estate  or 
interest,  either  legal  or  equitable,  is  established. 

§  1379.  Nature  and  Object  of  the  First  Class.  —  Since 
the  particular  cases  belonging  to  this  class  are  primarily 
adapted  to  purely  legal  interests,  the  common  law  gives 
similar  relief  by  means  of  appropriate  legal  actions.  The 
jurisdiction  of  equity  was  based  wholly  upon  the  superi- 

'This  is  manifeaUy  so  In  "assign-  cloud  from  title,  althongh  the  relief 

ment  of  dower,**  "settlemeiit  of  dis*  is  often  obtained  by  means  of  a  can- 

pated  boandaries,"  and  "partition  of  cellation,  yet  from  the  nature  of  the 

uod,"  since  in  each  of  these  instances  whole   proceeding,   the  plan  tiff 's  es- 

(he  plaintiff  establishes  his  indiTidual  tate  is  thereby  established,  and  he  is 

right  to  and  obtains  sole  possession  left  in  its  full  enjoyment.     In  strict 

of  i  specific  tract  of  land,   and  in  foreclosures  of  mortgages  or  pledges, 

"partition  of  personal  property,"  he  and  in  redemptions  of  mortgages  or 

procures  the  same  with    respect  to  pledges,   the  plaintiff  plainly  estab- 

ipedfio  diattela.    The  statement  is  no  lishes  his  estate  in,  and  secures  his 

lev  tme  of  the  other  suits  included  possession    of,   the  specific  Umd    or 

within  this  group.     In  a  suit  to  oon-  chattels,  free  from  any  claim  of  the 

■trns  a  will,  estates  in  specific  prop-  defendant.  However  much  these  reme- 

•rty  are  directly  established;  in  suits  dies  may  differ  in  appearance,  they 

to  quiet  title,  the  very  object  of  the  all  hare  this  same  esterUial  element 

jndgment  is  to  declare  and  establish  which  brings  them  within  the  same 

the  pIsintifTs  legal  or  equitable  estate  group. 

in  some  specific  property,  and  perhaps        *  As  in  some  statutory  suits  to  quiet 

to  convert  his  equitable  estate  into  a  title,  and  some  suits  to  remove  a  cloud 

l«gil  one.    Even  in  suits  to  remove  a  from  title. 


§§  1380,  1381        EQUITY   JURISPRUDENCE.  2128 

ority  of  the  equitable  methods  and  procedure;  and  while 
the  equitable  jurisdiction  in  cases  of  dower  and  partition 
has  become  so  established  that  it  has  almost  displaced  the 
legal  remedies,  that  of  settling  disputed  boundaries  still 
requires  the  presence  of  some  special  equitable  incident 
or  circumstance.^  I  purpose  to  state  the  general  doctrines 
and  rules  which  regulate  the  jurisdiction  to  grant  these 
remedies,  and  determine  the  circumstances  under  which 
and  the  parties  between  whom  it  will  be  exercised. 

§  1380.  Assignment  of  Dower — Legal  Remedies. — The 
right  known  as  the  wife's  right  of  dower  was  purely  le- 
gal, and  was  asserted  at  law  through  the  writ  of  right  of 
dower,  and  the  writ  of  dower  unde  nihil  habetf  both  of 
which  were  in  the  nature  of  real  actions.  As  early  as  the 
reign  of  Queen  Elizabeth,  courts  of  equity  began  to  as- 
sume jurisdiction  over  cases  of  dower,  but  only  tentatively^ 
and  as  ancillary  to  proceedings  at  law.*  This  jurisdic- 
tion, originally  narrow  and  auxiliary,  has,  by  the  course 
of  decision,  and  on  familiar  equitable  principles,  been  ex- 
panded to  the  extent  of  affording  complete  relief  between 
the  parties. 

§  1381.  Origin  and  Grounds  of  the  Equitable  Jurisdic- 
tion. —  Equitable  interposition  in  cases  of  dower  was  at 
first  invoked  for  the  removal  of  impediments  in  the  way 
of  recovery  at  law.  As  the  title  deeds  to  real  estate  were 
held  by  heirs,  devisees,  or  trustees,  it  would  be  important, 
and  even  necessary,  for  the  widow,  on  the  event  of  a  con- 
test of  her  dower,  to  resort  to  equity,  for  the  purpose  of 
ascertaining  the  lands  of  which  her  husband  had  been 
seised  during  marriage.  "To  accomplish  this  purpose,  a 
bill  of  discovery  would  be  entertained  in  equity;  and 
where  the  land  of  the  husband  was  an  undivided  interest 
in  a  greater  portion,  equity  would  decree  a  partition  in 
aid  of  the  assignment  to  the  widow  of  her  dower.*    This 

^  Under  all  ordinary  oironmstances,  '  Wild  y,  Welb,  1  Diok.  3;  Toth, 

the  action  of  ejectment  is  an  adequate  82. 

remedy  hj  which  to  settle  diapated  *  Moor    ▼•   Black,    Om.    ti    TaOk 

claims  to  legal  titlea  and  eatateat  126. 
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jurisdiction  was,  in  its  earlier  stageSi  strictly  auxiliary; 
and  if  no  obstacle  in  the  way  of  recognition  and  assign- 
meat  of  dower  at  law  was  disclosed,  the  equitable  pro- 
ceedings would  be  arrested.^  The  equitable  jurisdiction, 
having  once  attached,  was  not  slow  in  maturing  so  as  to 
confer  full  relief.  When  the  widow  came  into  equity  for 
8  discovery  respecting  the  .title  deeds  to  her  husband's 
estate,  which  were  in  the  hands  of  the  heir,  it  was  held 
that  she  should  have  complete  relief.*  If  her  title  to 
dower  was  denied,  it  would  be  incumbent  upon  her  to  es- 
tablish such  title  at  law.  Equity  would,  for  that  purpose, 
retain  the  bill  for  a  reasonable  time,  and  upon  the  deter- 
mination of  the  issue  at  law  in  the  widow's  favor,  would 
proceed  to  administer  final  relief.* 

§  1382.  The  Jurisdiction  Now  Ooncurrent. — Although 
it  was  thus,  at  one  time,  supposed  that  the  jurisdiction  of 
equity  was  ancillary,  and  could  not  attach  in  the  absence 
of  impediments  at  law,  it  is  now  well  settled  that  courts 
of  equity  have  concurrent  jurisdiction  in  cases  of  legal 
dower,  or  dower  in  legal  estates.^  The  advantages  of  the 
equitable  procedure  are  obvious.  An  outstanding  term 
could  be  removed  and  satisfied;*  a  partition  in  the  case 
of  undivided  interests  could  be  decreed,  and  an  account 

^Shnte  ▼.   Shute,   Pno.   Ch.   Ill;  2  OiU  ^b  J.  458;  Keith  ▼.  Trapier,  Bail. 

Wallig  T.  ETerard,  3  Ch.  Rep.  161.  Eq.  63;  Hazen  v.  Thnrber,  4  Johns.  Ch. 

'  Cartis  ▼.  Cnrtis,  2  Brown  Ch.  620,  604;  [Phinney  v.  Johnson,  15  S.  C.  158.] 
631,  6.^  *  In  a  leading  mm  the  question  was 

'Cortis  ▼.  Cnrtis,  tupra;  Mundy  t.  presented    on    the    pleadinff»,   which 

Mnndy,  2  Ves.    122.   l28;  D'Arcy  v.  failed  to  discloee  any  impediment  in 

BUke,  2  Schoales  ft  Ll  387;  Swaine  ▼.  the  way  of  a  proceeding  at  law,  bnt 

Ferine,  5  Johns.  Ch.  482;  9  Am.  Deo.  the  court  determined  in  favor  of  the 

318;  Hartohome  ▼.  Hartshome,  2  N.  jnrisdiction:  Mnndy  y.  Mnndy,  2  Ves. 

J.  Eq.  349;  Rockwell  T.  Morgan,  13  122.    And  such  is  now  the  established 

N.  J.  Eq.  384;  Wells  ▼.  Beall,  2  Gill  doctrine  in  England  and  in  the  United 

&  J.   458;    [Ocean    Beach    Ass'n  v.  States:  Pnlteney  t.    Warren,  6  Ves. 

Brinley,   34    N.    J.    Eq.   439.]    And  73,   89;   Strickland  v.   Strickland,   6 

UBumins  the  widow's  title  to  be  es-  Beav.  77;  Herbert  ▼.  Wren,  7  Cranch, 

tablished  or  conceded,  equity  will  not  370;  Powell  v.  Monson  etc.  Mfg.  Co., 

only  assist  her  by  way  of  discovery  3  Mason,  347;  Hazen  t.   Thurber,  4 

ud  assignment,  bnt  will  decree  her  a  Johns.  CHi.  604;  Swaine  ▼.  Ferine,  5 

dae  ihara  of  the  mesne  profits,  and  Johns.  Ch.482;  9  Am.  Deo.  318;  Badg- 

this,  not  from  the  time  of  the  demand  ley  ▼.  Bruce,  4  Paige,  98;  Hartshome 

nerely,  bnt  from  the  time  when  her  ▼.    Hartshome,    2   K.    J.    Eq.    349; 

title  accrued:  Dormer  ▼.  Fortescue,  3  [Thomas  v.  Thomas,  78  Iowa,  657.1 
Atk.  124,  130;  Chase's  Case,  1  Bland,        '  Dormer  y.  FortoMme^  8  Atk.  19i» 

206;  17  Am.  Dec  277;  Wells  t.  Beall,  130. 
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ority  of  the  equitable  methods  and  procedure;  and  while 
the  equitable  jurisdiction  in  cases  of  dower  and  partition 
has  become  so  established  that  it  has  almost  displaced  the 
legal  remedies,  that  of  settling  disputed  boundaries  still 
requires  the  presence  of  some  special  equitable  incident 
or  circumstance.^  I  purpose  to  state  the  general  doctrines 
and  rules  which  regulate  the  jurisdiction  to  grant  these 
remedies,  and  determine  the  circumstances  under  which 
and  the  parties  between  whom  it  will  be  exercised. 

§  1380.  Assignment  of  Dower — Legal  Remedies. — The 
right  known  as  the  wife's  right  of  dower  was  purely  le- 
gal, and  was  asserted  at  law  through  the  writ  of  right  of 
dower,  and  the  writ  of  dower  imde  nihil  habet,  both  of 
which  were  in  the  nature  of  real  actions.  As  early  as  the 
reign  of  Queen  Elizabeth,  courts  of  equity  began  to  as- 
sume jurisdiction  over  cases  of  dower,  but  only  tentatively^ 
and  as  ancillary  to  proceedings  at  law.^  This  jurisdic- 
tion, originally  narrow  and  auxiliary,  has,  by  the  course 
of  decision,  and  on  familiar  equitable  principles,  been  ex- 
panded to  the  extent  of  affording  complete  relief  between 
the  parties. 

§  1381.  Origin  and  Orounds  of  the  Equitable  Jurisdic- 
tion. —  Equitable  interposition  in  cases  of  dower  was  at 
first  invoked  for  the  removal  of  impediments  in  the  way 
of  recovery  at  law.  As  the  title  deeds  to  real  estate  were 
held  by  heirs,  devisees,  or  trustees,  it  would  be  important, 
and  even  necessary,  for  the  widow,  on  the  event  of  a  con- 
test of  her  dower,  to  resort  to  equity,  for  the  purpose  of 
ascertaining  the  lands  of  which  her  husband  had  been 
seised  during  marriage,  l^o  accomplish  this  purpose,  a 
bill  of  discovery  would  be  entertained  in  equity;  and 
where  the  land  of  the  husband  was  an  undivided  interest 
in  a  greater  portion,  equity  would  decree  a  partition  in 
aid  of  the  assignment  to  the  widow  of  her  dower.'    This 

1  Under  all  ordinary  oircnmstanoes,  '  Wild  ▼•  Wella,  1  Diok.  3;  Totii. 

the  action  of  ejectment  is  an  adequate  82. 

remedy  hj  which  to  settle  dispated  *  Moor    T*   Black,    OiM.    t.   TalU 

claims  to  legal  titles  and  estates.  126. 
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jurisdiction  was,  in  its  earlier  stages,  strictly  auxiliary; 
and  if  no  obstacle  in  the  way  of  recognition  and  assign- 
ment of  dower  at  law  was  disclosed,  the  equitable  pro- 
ceedings would  be  arrested.^  The  equitable  jurisdiction, 
baying  once  attached,  was  not  slow  io  maturing  so  as  to 
confer  full  relief.  When  the  widow  came  into  equity  for 
a  discovery  respecting  the  .title  deeds  to  her  husband's 
estate,  which  were  in  the  hands  of  the  heir,  it  was  held 
that  she  should  have  complete  relief.*  If  her  title  to 
dower  was  denied,  it  would  be  incumbent  upon  her  to  es- 
tablish such  title  at  law.  Equity  would,  for  that  purpose, 
retain  the  bill  for  a  reasonable  time,  and  upon  the  deter- 
mination of  the  issue  at  law  in  the  widow's  favor,  would 
proceed  to  administer  final  relief.' 

§  1382.  The  Jurisdiction  Now  Concurrent. — Although 
it  was  thus,  at  one  time,  supposed  that  the  jurisdiction  of 
equity  was  ancillary,  and  could  not  attach  in  the  absence 
of  impediments  at  law,  it  is  now  well  settled  that  courts 
of  equity  have  concurrent  jurisdiction  in  cases  of  legal 
dower,  or  dower  in  legal  estates.*  The  advantages  of  the 
equitable  procedure  are  obvious.  An  outstanding  term 
could  be  removed  and  satisfied;*  a  partition  in  the  case 
of  undivided  interests  could  be  decreed,  and  an  account 

^Slmie  ▼.   Sbate,   Preo.   Ch.   Ill;  2  GiU  A  J.  458;  Keith  ▼.  Trapier,  Bail 

Wallii  r.  Evenrd^  3  Ch.  Rep.  161.  Eq.  63;  Hazen  tr.  Tharber,  4  Johns.  Ch. 

'  Cnrtis  r.  Cartit,  2  Brown  Ch.  620,  604;  [Phinney  ▼.  Johnson,  16  S.  C.  158.] 

631,  6.^  *  In  a  leading  case  the  question  waa 

'Cartia  t.  Cnrtis,  tupra;  Mundy  ▼.  presented    on    the   pleadinss,   which 

Mnady,  2  Tea.    122,   l28;  D'Arcy  ▼.  failed  to  disoloae  any  impediment  in 

BUke,  2  Schoales  ft  L.  387;  Swaine  ▼.  the  way  of  a  proceeding  at  law,  hnt 

Periae,  5  Johns.  Ch.  482;  9  Am.  Dea  the  oonrt  determined  in  faTor  of  the 

31S;  Hartshome  ▼.  Hartshome,  2  K.  jurisdiction:  Mnndy  y.  Mundy,  2  Ves. 

J.  Eq.  349;  Rockwell  ▼.  Morgan,  13  122.     And  anch  is  now  the  established 

N.  J.  Eq.  384;  Wells  ▼.  Beall,  2  Gill  doctrine  in  England  and  in  the  United 

&  J.   458;    [Ocean    Beach    Asa'n  ▼.  States:  Pnlteney  ▼.   Warren,  6  Ves. 

Brinley,   34   N.   J.    Eq.   439.]    And  73,   89;   Strickland  t.   Strickland,   6 

Msnmins  the  widow's  title  to  be  es-  BeaT.  77;  Herbert  ▼.  Wren,  7  (^anch, 

tiUished  or  conceded,  equity  will  not  370;  Powell  t.  Monson  etc.  Mfg.  Co., 

<nly  aanst  her  by  way  of  discovery  3  Mason,  347;  Hazen  ▼.   Thnrber,  4 

and  assignment,  but  will  decree  her  a  Johns.  Ch.  604;  Swaine  ▼.  Perine,  6 

dne  share  of  the  mesne  profits,  and  Johns.  Ch.  482;  9  Am.  Deo.  318;  Badg- 

thia,  not  from  the  time  of  the  demand  ley  v.  Bmoe,  4  Paige,  98;  Hartshome 

metsly,  bat  from  the  time  when  her  y.    Hartshome,   2   N.    J.    Eo.    349; 

title  seemed:  I>ormer  ▼.  Fortescne,  3  [Thomas  v,  Thomas,  73  Iowa,  657.] 

Atk.  124, 130;  Chase's  Case,  1  Bland,  *  Dormer  t.  Fortescne^  8  Atk.  194» 

206;  17  Am.  Dec  277;  Wells  y.  Beall,  130. 
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ority  of  the  equitable  methods  and  procedure;  and  while 
the  equitable  jurisdiction  in  cases  of  dower  and  partition 
has  become  so  established  that  it  has  almost  displaced  the 
legal  remedies,  that  of  settling  disputed  boundaries  still 
requires  the  presence  of  some  special  equitable  incident 
or  circumstance.^  I  purpose  to  state  the  general  doctrines 
and  rules  which  regulate  the  jurisdiction  to  grant  these 
remedies,  and  determine  the  circumstances  under  which 
and  the  parties  between  whom  it  will  be  exercised. 

§  1380.    Assignment  of  Dower — Legal  Remedies. —  The 
right  known  as  the  wife's  right  of  dower  was  purely  le- 
gal, and  was  asserted  at  law  through  the  writ  of  right  of 
dower,  and  the  writ  of  dower  unde  nihil  habet,  both  of 
which  were  in  the  nature  of  real  actions.   As  early  as  the 
reign  of  Queen  Elizabeth,  courts  of  equity  began  to  as- 
sume jurisdiction  over  cases  of  dower,  but  only  tentatively^ 
and  as  ancillary  to  proceedings  at  law.'    This  jurisdic- 
tion, originally  narrow  and  auxiliary,  has,  by  the  course 
of  decision,  and  on  familiar  equitable  principles,  been  ex- 
panded to  the  extent  of  affording  complete  relief  between 
the  parties. 

§  1381.  Origin  and  Orounds  of  the  Equitable  Jurisdic- 
tion. —  Equitable  interposition  in  cases  of  dower  was  at 
first  invoked  for  the  removal  of  impediments  in  the  way 
of  recovery  at  law.  A&  the  title  deeds  to  real  estate  were 
held  by  heirs,  devisees,  or  trustees,  it  would  be  important, 
and  even  necessary,  for  the  widow,  on  the  event  of  a  con- 
test of  her  dower,  to  resort  to  equity,  for  the  purpose  of 
ascertaining  the  lands  of  which  her  husband  had  been 
seised  during  marriage,  l^o  accomplish  this  purpose,  a 
bill  of  discovery  would  be  entertained  in  equity;  and 
where  the  land  of  the  husband  was  an  undivided  interest 
in  a  greater  portion,  equity  would  decree  a  partition  in 
aid  of  the  assignment  to  the  widow  of  her  dower.'    This 

1  Under  all  ordinary  oircnmstanoes,  '  Wild  ▼•  Wells,  1  Diok.  3;  Totii. 

the  action  of  ejectment  is  an  adequate  82. 

remedy  bT  which  to  settle  disputed  *  Moor    T«   Black,    OiM.    t»   TalU 

claims  to  legal  titles  and  estates.  126. 
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jorisdiction  was,  in  its  earlier  stages,  strictly  auxiliary; 
and  if  no  obstacle  in  the  way  of  recognition  and  assign- 
ment of  dower  at  law  was  disclosed,  the  equitable  pro- 
ceedings would  be  arrested.^  The  equitable  jurisdiction, 
having  once  attached,  was  not  slow  in  maturing  so  as  to 
confer  full  relief.  When  the  widow  came  into  equity  for 
a  discovery  respecting  the  .title  deeds  to  her  husband's 
estate,  which  were  in  the  hands  of  the  heir,  it  was  held 
that  she  should  have  complete  relief.'  If  her  title  to 
dower  was  denied,  it  would  be  incumbent  upon  her  to  es- 
tablish such  title  at  law.  Equity  would,  for  that  purpose, 
retain  the  bill  for  a  reasonable  time,  and  upon  the  deter- 
mination of  the  issue  at  law  in  the  widow's  favor,  would 
proceed  to  administer  final  relief.' 

§  1382.  The  Jurisdiction  Now  Concurrent. — Although 
it  was  thus,  at  one  time,  supposed  that  the  jurisdiction  of 
equity  was  ancillary,  and  could  not  attach  in  the  absence 
of  impediments  at  law,  it  is  now  well  settled  that  courts 
of  equity  have  concurrent  jurisdiction  in  cases  of  legal 
dower,  or  dower  in  legal  estates/  The  advantages  of  the 
equitable  procedure  are  obvious.  An  outstanding  term 
could  be  removed  and  satisfied;'  a  partition  in  the  case 
of  undivided  interests  could  be  decreed,  and  an  account 

>Sl»ite  ▼.   Shute,   Prea   Oh.   Ill;  2  GUI  ft  J.  458;  Keith  t.  Trapter.  Bail. 

Wallia  r.  Ererard,  3  Ch.  Rep.  161.  Eq.  63;  Hazen  tr.  Thurber,  4  Johns.  Ch. 

<  Curtis  T.  Cartit,  2  Brown  Ch.  620,  601;  [Phinney  v.  Johnson,  16  S.  C.  158.] 
631,  6^  *  In  a  leading  case  the  question  was 

'Cartis  t.  Curtis,  mtpra;  Mnndy  ▼.  presented    on    the   pleadinsfi,   which 

Mnndy,  2  Ves.    122,  128;  D'Arcy  ▼.  failed  to  disclose  any  impediment  in 

Hake,  2  Schoales  ft  I^  387;  Swaine  ▼.  the  way  of  a  proceeding  at  law,  but 

Perine,  5  Johns.  Ch.  482;  9  Am.  Dea  the  court  determined  in  favor  of  the 

31S;  Uartshome  y.  Hartshome,  2  K.  jurisdiction:  Mundy  v.  Mundy,  2  Ves. 

J.  Eq.  349;  Rockwell  y.  Morgan,  13  122.     And  such  is  now  the  established 

N.  Z.  Eq.  384;  Wells  v.  Beall,  2  6iU  doctrine  in  England  and  in  the  United 

&  J.    458;    [Ocean    Beach    Ass'n  y.  States:  Pulteney  y.   Warren,  6  Ves. 

Brinley,   34    N.   J.    Eq.   439.]    And  73,   89;   Strickland  y.   Strickland,   6 

uraminff  the  widow's  title  to  be  es-  Bear.  77;  Herbert  y.  Wren,  7  Cranch, 

tiUished  or  conceded,  equity  will  not  370;  Powell  v.  Monson  eto.  Mfg.  Co., 

only  assist  her  by  way  of  discovery  3  Mason,  347;  Hasen  y.   Thurber,  4 

and  iflsignment,  but  will  decree  her  a  Johns.  Ch.  604;  Swaine  y.  Perine,  5 

doe  ihare  of  the  mesne  profits,  and  Johns.  Ch.482;  9  Am.  Dec.  318;  Badg- 

thii,  not  from  the  time  of  the  demand  ley  v.  Bruce,  4  Paige,  98;  Hartshome 

merely,  but  from  the  time  when  her  Y.    Hartshome,    2   N.    J.    Eo.    349; 

title  accrued:  I>ormer  y.  Fortescne,  3  [Thomas  v.  Thomas,  73  Iowa,  657.] 
Atk.  124.  180;  Chase's  Case,  1  Bland,        *  Dormer  y.  Fortescne^  8  Atk.  194»    . 

206;  17  Am.  Deo.  277;  Wells  y.  Beall,  130. 
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ority  of  the  equitable  methods  and  procedure;  and  while 
the  equitable  jurisdiction  in  cases  of  dower  and  partition 
has  become  so  established  that  it  has  almost  displaced  the 
legal  remedies,  that  of  settling  disputed  boundaries  still 
requires  the  presence  of  some  special  equitable  incident 
or  circumstance.^  I  purpose  to  state  the  general  doctrines 
and  rules  which  regulate  the  jurisdiction  to  grant  these 
remedies,  and  determine  the  circumstances  under  which 
and  the  parties  between  whom  it  will  be  exercised. 

§  1380.  Assignment  of  Dower — Legal  Remedies. — The 
right  known  as  the  wife's  right  of  dower  was  purely  le- 
gal, and  was  asserted  at  law  through  the  writ  of  right  of 
dower,  and  the  writ  of  dower  unde  nihil  habet^  both  of 
which  were  in  the  nature  of  real  actions.  As  early  as  the 
reign  of  Queen  Elizabeth,  courts  of  equity  began  to  as- 
sume jurisdiction  over  cases  of  dower,  but  only  tentatively^ 
and  as  ancillary  to  proceedings  at  law.'  This  jurisdic- 
tion, originally  narrow  and  auxiliary,  has,  by  the  course 
of  decision,  and  on  familiar  equitable  principles,  been  ex- 
panded to  the  extent  of  affording  complete  relief  between 
the  parties. 

§  1381.  Origin  and  Grounds  of  the  Equitable  Jurisdic- 
tion.—  Equitable  interposition  in  cases  of  dower  was  at 
first  invoked  for  the  removal  of  impediments  in  the  way 
of  recovery  at  law.  As  the  title  deeds  to  real  estate  were 
held  by  heirs,  devisees,  or  trustees,  it  would  be  important, 
and  even  necessary,  for  the  widow,  on  the  event  of  a  con- 
test  of  her  dower,  to  resort  to  equity,  for  the  purpose  of 
ascertaining  the  lands  of  which  her  husband  had  been 
seised  during  marriage.  l*o  accomplish  this  purpose,  a 
bill  of  discovery  would  be  entertained  in  equity;  and 
where  the  land  of  the  husband  was  an  undivided  interest 
in  a  greater  portion,  equity  would  decree  a  partition  in 
aid  of  the  assignment  to  the  widow  of  her  dower.'    This 

1  Under  all  ordinary  oircnmitanoes,  '  Wild  ▼•  Wells,  1  Diok.  8;  Totlu 

the  action  of  ejectment  is  an  adequate  82. 

remedy  bT  which  to  settle  dispated  *  Moor    T.    Black,    Om.    t.   TalU 

claims  to  legal  titles  and  estates.  126. 


2129  ASSIQKMSNT  OF  DOWEB.  §  1382 

jurisdiction  was,  in  its  earlier  stages,  strictly  auxiliary; 
and  if  no  obstacle  in  the  way  of  recognition  and  assign- 
ment of  dower  at  law  was  disclosed,  the  equitable  pro- 
ceedings would  be  arrested.^  The  equitable  jurisdiction, 
having  once  attached,  was  not  slow  in  maturing  so  as  to 
confer  full  relief.  When  the  widow  came  into  equity  for 
a  discovery  respecting  the  .title  deeds  to  her  husband's 
estate,  which  were  in  the  hands  of  the  heir,  it  was  held 
that  she  should  have  complete  relief.*  If  her  title  to 
dower  was  denied,  it  would  be  incumbent  upon  her  to  es- 
tablish such  title  at  law.  Equity  would,  for  that  purpose, 
retain  the  bill  for  a  reasonable  time,  and  upon  the  deter- 
mination of  the  issue  at  law  in  the  widow's  favor,  would 
proceed  to  administer  final  relief.' 

§  1382.  The  Jurisdiction  Now  Ooncurrent. — Although 
it  was  thus,  at  one  time,  supposed  that  the  jurisdiction  of 
equity  was  ancillary,  and  could  not  attach  in  the  absence 
of  impediments  at  law,  it  is  now  well  settled  that  courts 
of  equity  have  concurrent  jurisdiction  in  cases  of  legal 
dower,  or  dower  in  legal  estates.*  The  advantages  of  the 
equitable  procedure  are  obvious.  An  outstanding  term 
could  be  removed  and  satisfied;*  a  partition  in  the  case 
of  undivided  interests  could  be  decreed,  and  an  account 

^Shnte  ▼.   Shnte,   Preo.   Oh.    Ill;  2  OiU  ft  J.  458;  Keith  ▼.  Trapier,  Bail. 

Wallia  V.  Ererard,  3  Ch.  Rep.  161.  Eq.  63;  Hazen  tr.  Thurber,  4  Johns.  Ch. 

'  Curtis  r.  Cnrtia,  2  Brown  Ch.  620,  601;  [Phinney  ▼.  Johnson,  16  S.  C.  158.] 

631,  6^  *  In  a  leading  case  the  question  waa 

'Cartis  v.  Cnrtis,  mtpra;  Mnndy  ▼.  presented    on    the   pleadmss,   which 

Hnndy,  2  Ves.    122.   128;  D'Arcy  ▼.  failed  to  disclose  any  impediment  in 

Blake,  2  Schoales  ft  L.  387;  Swaine  ▼.  the  way  of  a  proceeding  at  law,  bnt 

Perine,  5  Johns.  Ch.  482;  9  Am.  Deo.  the  court  determined  in  favor  of  the 

318;  Hartahome  ▼.  Hartshome,  2  N.  jurisdiction:  Mnndy  y.  Mundy,  2  Ves. 

J-  Eq.  349;  Rockwell  ▼.  Morgan,  13  122.     And  such  is  now  the  established 

N.  J.  £q.  384;  Wells  y.  Beall,  2  Gill  doctrine  in  England  and  in  the  United 

k  J.   458;    [Ocean    Beach    Ass'n  v.  States:  Pnlteney  ▼.   Warren,  6  Ves. 

Brinley,   34   N.   J.    Eq.   439.]    And  73,   89;   Strickland  ▼.   Strickland,   6 

B»Qminff  the  widow's  title  to  be  es-  Bear.  77;  Herbert  ▼.  Wren,  7  Craneh, 

tablished  or  conceded,  equity  will  not  370;  Powell  v.  Monson  etc.  Mfg.  Co., 

onW  usist  her  by  way  of  discovery  3  Mason,  347;  Haxen  y.   Thurber,  4 

and  assignment,  bnt  wUl  decree  her  a  Johns.  Ch.  604;  Swaine  ▼.  Ferine,  5 

due  share  of  the  mesne  profits,  and  Johns.  Ch.482;  9  Am.  Deo.  318;  Badg. 

this,  not  from  the  time  of  the  demand  ley  v.  Bruce,  4  Paige,  98;  Hartshorne 

merely,  but  from  the  time  when  her  y.    Hartshorne,    2   N.    J.    Eo.    349; 

title  accrued:  Dormer  y.  Fortescne,  3  [Thomas  v.  Thomas,  73  Iowa,  657.] 

Atk.  124,  130;  Chase's  Case,  1  Bland,  »  Dormer  ▼.  Fortescne^  8  Atk.  194» 

206;  17  Am.  Dec.  277;  Wells  y.  Beall,  130. 
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could  be  taken;*  fraudulent  conveyances  could  be  can- 
celed;' and  antagonistic  claims  to  the  subject-matter  could 
be  determined  without  multiplicity-  of  suits.*  Equity  will 
also  award  damages  which  could  not  be  recovered  at  law 
on  an  application  for  dower.  At  law,  if  the  tenant  dies 
after  judgment,  and  before  assessment  of  damages,  the 
damages  are  lost  to  the  widow;  and  if  she  herself  dies  be- 
fore such  assessment  of  damages,  her  personal  represent- 
atives are  without  recourse.  In  these  instances,  the  widow, 
or  her  personal  representatives,  by  a  resort  to  equity,  ob- 
tain adequate  relief.^ 

§  1383.  Exclasiye  Jnrisdiction  over  Dower  in  Equi- 
table Estates.  —  In  England  since  the  statute  of  3  and  4 
William  IV.,*  and  in  the  United  States  from  an  early  day, 
equity  has  assumed  an  exclusive  jurisdiction  over  claims 
for  dower  in  equitable  estates.*  Where  the  husband's 
estate  was  an  equity  of  redemption,  the  widow  may  pro- 
ceed against  the  mortgagee  by  a  bill  in  equity  to  redeem.^ 
Where  the  husband's  estate  was  a  portion  of  the  assets  of 
a  partnership,  and  where  the  settlement  of  the  partner- 
ship affairs  has  been  unconscionably  protracted,  the  widow 
may  appeal  to  equity  for  relief.*  If  the  husband  should 
die  seised  of  land  on  which  a  part  of  the  purchase-money 
was  due,  the  widow  may  resort  to  equity  for  a  sale  of  the 
land  in  satisfaction  of  the  unpaid  balance,  and  for  her 
dower  in  the  surplus.*  On  the  conversion  of  the  husband's 
estate  into  money,  equity  will  award  to  the  widow  her 

1  Hill  ▼.  Gregory,  66  Miss.  341;  Kye  *  McMahan  y.  Kimball,  S  Blackf.  1. 

▼.  Patterson,  35  Mich.  413;  Herbert  ^  Dawson  v.  Bank  of  Whitehaven, 

T.  Wren,  7  Cranch,  370.  L.   R.  4  Ch.  Div.  639;  Anderson   ▼. 

^Swaine  ▼.   Ferine,  5  Johns.   Ch.  Pignet,  L.  B..  11  Eq.  329;  Gibson  ▼. 

482;  9  Am.  Dec.  318;  (Jones  v.  Jones,  Crehore,  3  Pick.  475;  Farwell  ▼.  Cot- 

71  Wis.  514;  Jones  ▼.  Van  Doren,  130  ting,  8  Allen,  211;  Qiiswell  v.  Morris, 

U.  S.  684.]  14  N.  J.  Eq.  101;  Eldridge  y.  Eldridge, 

>  Goodbum  v.  Stevens,  1  Md.  Ch.  14  N.  J.  Eq.  195. 

420.  '  GoodbniAi  y.  Stevens,  1  Md.  Ch. 

*  Cnrtis  V.  Cartis,  2  Brown  Ch.  620,  420. 

632;  Dormer  v.  Fortescue,  3  Atk.  124,  *  Danton  v.  Nanny,   8  Barb.   618; 

130;  Mordant  v.  Thorold,  2  Lev.  275;  Thompson  v.  Cochran,  7  Hamph.  72; 

[Jones  V.  Jones,  71  Wis.  514;  Jones  46  Am.  Dec  68;  Daniel  v.  Leitdi,  13 

V.  Van  Doren,  130  U.  S.  684.]  Gratt  195. 

*  Chapter  105. 
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proportionate  sliare.^   And  where  the  husband  has  sought, 

by  fraudulent  convejances,  to  defeat  the  wife's  dower, 

equity  will,  on  her  application,  grant  appropriate  relief.* 

The  widow's  right  of  dower,  while  yet  unmeasured  and 

uuassignedy  may  be  transferred  by  her,  or  reached  by  her 

judgment  creditors,  and  her  voluntary  transferee,  or  the 

receiver  appointed  in  aid  of  the  judgment  creditor,  may 

maintain  a  suit  in  equity  to  have  the  dower  assigned  to 

him.*    The  assignment  of  dower  is  usually  effected  by  a 

reference  to  a  master  and  a  commission,  and  the  share  is 

set  out  by  metes  and  bounds.   Where  an  account  is  needed, 

it  may  be  taken  by  means  of  a  similar  reference.    In  many 

of  our  states  summary  proceedings  have  been  provided 

by  statute  for  the  assignment  of  dower,  especially  where 

the  widow's  right  thereto  is  not  contested. 

§1384.  Establishment  of  Disputed  Boundaries. — 
Where  the  boundaries  between  two  adjacent  parcels  of 
land,  even  when  held  by  their  respective  owners  under 
purely  legal  titles,  have  become  confused  or  obscure, 
equity  has,  from  an  early  period,  exercised  a  jurisdiction 

'In  n  Hall's  Estate,  L.  R.  9  Ea.  Sanndera,  2  Vet.  264;   Snelgrove  y. 

179;  lAwrenoe   y.    Miller,   1    Sand.  Snelgrove,  4  Desans.  Eq.  274;  Blain  ▼. 

516;  Higbie  ▼.  Westlake,  14  N.  T.  Uarriaon,!!  ni.384;LarroweT.  Beam, 

281.  10  Ohio,  498;  Blake  ▼.  Heyward,  Bail 

'  Swaine  ▼.   Ferine,   6  Johns.  Ch.  Eq.  208;  Campbell  v.  Mnrphy,  2  Jones 

4S2;  9  Am.    Dec.    318;  Holmes    ▼.  Eq.   357;    Rideeway  ▼.   I^ewbold,    1 

Holmes,  3  Paige,  363;  Tate  y.  Tate,  1  Harr.  (Del.)  386;  Jenkins  v.  Bodley, 

Ber.  &  K  Eq.  22;  Petty  y.   Petty,  Smedes  k   M.   Ch.    338;    Wailes    y. 

4  E  Mon.   215;  .^  Am.    Dec    601;  Cooper,  24  Miss.  208;  Daniel  y.  Hoi- 

Loodon   Y.    London,    1    Humph.    1;  lingshead,  16  G a.  190. 

Smart  Y.   Waterhonae,  10  Yerg.   94;  » Potter  y.   Everitt,  7  Ir.   R.   Eq. 

BiTisT.  DaYia,  6  Mo.  183;  [Jones  y.  162  (transferee);  Payne  y.  Becker,  87 

Jones,  71  Wis.  514;  Bear  y.  Stahl,  61  K.  Y.  163  (receiYer  appointed  in  aid 

Mich.  203;  Straat  y.  CNeil,  74  Mo.  of  an  execution);  TompRins  y.  Fonda, 

69;  Manikee  y.  Beard,  86  Ky.  20;  as  4  Paige,   448  (receiYer);    Stewart  y. 

to  what  conYeyanoes  by  the  husband  McMartin,  6  Barb.  438  (same);  Strong 

are  not  fraudulent,  see  Hamilton  y.  y.    Clem,  12  Ind.   37;  74  Am.   Dec 

Smith,  67  Iowa,  16;  42  Am.  Rep.  39;  200  (transferee);  [Pope  y.  Mead,  99  N. 

Williams  Y.  WUliams,  40  Fed.  Rep.  Y.  201 ;  Bostwick  y.  Beach,  103  N.  Y. 

^1;  Fennessey  y.  Fennessey,  84  Ky.  414;  McEenxie  y.   Donald,  61   Miss. 

519;  4  Am.  St  Rep.  210.]    As  to  the  462;  Payne  y.  Becker,  87  N.  Y.  163; 

defease  of  a  bona  Jlde  porchaae  for  Bolts  y.  Stolti,  41  Ohio  St.  640;  Mo- 

▼ake  without    notice,    against    the  Mahon  y.   Oray,   160  Maas.  289;  16 

widow  suing  in  equity  for  her  dower.  Am.  St.  Rep.  202;  but  see  Maxon  T* 

lee  ante,  yoL  2,  }  766;  Joyce  y.  De  Nancy,  14  R.  L  641.] 
Meynsy  2  Jones  it  L.  374;  Jerrard  y. 
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to  settle  them.'  Whether  this  jurisdiction  originated  ia 
the  consent  of  the  partieSi  and  proceeded  by  analogy  to 
the  writs  de  rationalibua  diviais  and  de  pera/mbuUUian^ 
faeienda  used  at  law,'  or  arose  in  avoidance  of  a  multi- 
plicity of  suits/  has  been  discussed;  but  the  determina- 
tion of  the  question  remains  uncertain  and  conjectural. 
The  mere  fact,  however,  that  certain  boundaries  are  in 
coutroversy  is  not  of  itself  sufficient  to  authorize  the 
interference  of  equity;  and  upon  such  a  showing,  the 
parties  would  be  left  to  their  rights  and  remedies  at  law. 
Courts  of  equity  will  not  interpose  to  ascertain  bounda- 
ries, unless,  in  addition  to  a  naked  confusion  of  the  con- 
troverted boundaries,  there  is  suggested  some  peculiar 
equity,  which  has  arisen  from  the  conduct,  situation,  or 
relations  of  the  parties/ 

§  1385.  Equitable  Incidents  and  Grounds.  — The  fraud 
or  neglect  of  duty  of  the  party  against  whom  relief  is 
sought  by  way  of  establishment  of  boundaries  will  afford 
a  sufficient  ground  for  equitable  interference.*  And 
where  a  settlement  of  the  boundaries  in  dispute  cannot 
be  had  at  law  without  a  multiplicity  of  suits,  relief  may 
be  obtained  in  equity.*    It  may  happen  that  such  a  rela- 

>  Wake  T.  CoDyers,  1  Eden,  331;  2  borough,  2  Ohio  St.  361;  Hale  ▼.  Dar- 

Lead.  Cas.  Eq.,  4th  Am.  ed.,  850,  853,  ter,  5  Humph.  79;  Topp  v.  Williama, 

860;  MulUneuz  ▼.   Mullineux,  Toth.  7  Humph.  569;  Wetherbee  ▼.  Dunn, 

39;  Peckering  v.  Rimpton,  Toth.  39;  36  CaL  249;  [Cresap  y .  Kemble,  26  \V. 

Boteler  v.  Spelman,  Finch,  96;  Periy  Va.  603;  Pendry  ▼.  Wright,  20  Fla. 

▼.  Pratt,  81  Conn.  433.  828;  Nye  ▼.  Hawkins,  65  Tez.  600; 

*  Speer  ▼.  Crawter,  2  Mer.  410,  417.  Scott  y.  Meani,  80  Ky.  460;  Wykes 
'  Wake  y.  Conyera,  supra.  ▼.  Bingleberg,  49  Mich.  567;  Wilson 

*  Wake  V.  Conyera,  supra;  Miller  y.  y.  Hai^  98  Ma  618.] 
Warmington,  1  Jacob  &  W.  484;  Speer  *  Atkins  y.  Hatton,  2  Anstr.  886; 
y.  Crawter,  2  Mer.  410.  417;  Atkins  Rous  y.  Barker,  4  Brown  Pari.  C.  660; 
y.  Hatton,  2  Anstr.  3S6;  O'Hara  y.  Speer  y.  Crawter,  2  Mer.  410,  418: 
Strange,  11  Ir.  R.  Eq.  262;  Ireland  y.  Bake  of  Leeds  y.  Earl  of  Strafford,  4 
Wilson,  1  Ir.  R.  Ch.  623;  St.  Lukes  y.  Ves.  180;  Grierson  y.  Eyre,  9  V^es. 
St.  Leonards,  cited  2  Anstr.  395;  Perry  841,  345;  Pratt  y.  Bryant,  20  Vt.  333; 
y.  Pratt,  31  Conn.  4S3;  Wolcott  y.  Perry  y.  Pratt,  31  Conn.  483;  FnUey 
Robbins,  26  Conn.  236;  De  Veney  y.  y.  Peters,  12  Bash,  469. 
Gallagher,  20  N.  J.  Eq.  33;  Norris's  '  Wake  y.  Conyers,  supra;  Bonyerie 
Appeal,  64  Pa.  St.  275;  Ti limes  y.  y.  Prentice,  1  Brown  Ch.  200;  Marquis 
Marsh,  67  Pa.  St.  507;  Merriman  y.  of  Bate  y.  Glamorganshire  Can.  Co.,  1 
Rnssell,  2  JonesEq.  470;  Hill  y.  Proc  Phill.  Ch.  681;  Whaley  y.  Dawson,  2 
tor,  10  W.  Va.  59;  Fraley  y.  Peters,  Schoales  k  L.  867,  370;  Commissioaers 
12  Bush,  469;  Doggett  y.  Hart,  5  Fla.  etc.  y.  Glasse,  41 L.  J.  Ch.  409;  [Beatty 
215;  58  Am.  Deo.  464;  Wolf  y.  Scar-  y.  Dixon,  56  CaL  622.] 
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tioQ  exists  between  the  parties  as  to  make  it  incumbent 
upon  one  of  them  to  preserve  the  boundaries.  Such 
would  be  the  case  where  one  of  the  parties  was  a  tenant 
or  a  copyholder;  and  in  all  such  cases,  equity  will  enter- 
tain  the  suit  of  the  aggrieved  party  —  as  of  a  landlord  — 
to  compel  the  defendant  —  as  in  the  example,  a  tenant  — 
to  preserve  the  boundaries  from  confusion.^  In  the  case 
of  a  rent-charge,  where,  by  reason  of  a  confusion  of  the 
boundaries,  the  remedy  of  distress  is  defeated,  a  court  of 
equity  will  issue  a  commission  to  fix  the  boundaries.* 
Where  several  parcels  of  land  allotted  to  the  holders  of 
certain  o£&ces  were  for  a  number  of  years  in  the  posses- 
sion of  a  single  occupant,  who  held  all  the  offices,  it  would 
seem  that  a  confusion  of  boundaries  resulting  from  such 
holding  would  furnish  a  sufficient  ground  for  the  equi- 
table relief*  It  is  necessary  for  the  complainant  to 
show  that  some  portion  of  the  lands,  in  respect  of  which 
the  relief  of  establishing  their  boundaries  is  sought,  is  in 
the  possession  of  the  defendant.^ 

§  1386.  Partition  of  Lands  —  Common-law  Remedy.  — 
At  common  law,  the  writ  of  partition  lay  only  in  case  of 
lands  held  in  coparcenary.*  The  remedy  was  afterwards 
extended  by  statute  to  joint  tenancies  and  tenancies  in 

1  Aston  ▼.  Lord  Exeter,  6  Yes.  288;  *  Att'yOen.  t.  Stepbeiui,  6  De  Oez. 

Miller  r.  WariningtoD,  1  Jacob  kW.  M.   A  G.  Ill;   Godfrey  y.   Littd«  1 

484;  AlWGen.  ▼.  Fallerton,  2  Yes.  k  Rase.  A  M.  69;  2  Ross.  ^  M.  030. 

B.  263;  Speer  ▼.  Crawter,  17  Vee.  216;  Ae  to  the  partiee  in  tnite  to  establieh 

Dake  of  Leeds  t.  Earl  of  Strafibrd,  i  bonndariee,    aU    penone    interested, 

Vea  180;  Godfrey  ▼.  Littel,  1  Rasa,  whether  their  estate*  are  present  or 

4  M.  59;  2  Rnss.  k  M.  630;  Att'y*Gen.  future,  remaindermen,  and  reversion- 

y.  Stephens,  6  De  Gez,  M.  A  G.  Ill,  ers  should  be  made  parties,  although, 

133;  Clayton  ▼.  Cookes,  2  Atk«  449;  of  course,  aU  need  not  be  joined  as 

Spike  ▼.  Harding,  L.  R.  7  Ch.  Diy.  plaintift:  1  Daniell's  Chancery  Prac- 

m.  tioe,  209;  Rayley  y.  Best,  1  Rues,  k 

*Bowmaa  ▼.  Yeat^  cited  1  Ch.  Cas.  M.    669;    Miller  y.   Warmington,    1 

146;  Duke  of  Leeds  ▼.  Powell,  1  Ves.  Jacob  k  W.  484;  Speer  ▼.  Crawter,  2 

8r.  171;  North  y.  Earl  of  Strafford,  Mer.    410;    AttV-Gen.   y.   Stephens, 

3  P.  Wms.  148;  Dnke  of  Leeds  v.  supra;  Pope  y.  Melona,  2  A.  K.  Marsh. 

Corpb  of  New  Radnor,  2  Brown  Ch.  239. 

338;  Att'y-Gen.  y.  Stephens,  6  De  Gez,  ^  The   reason   giyen  was,  that   as 

H.  &  G.  Ill;  Mayor  etc.  y.  Lord  Bol-  tenancy  in  coparcenary  arose  by  oper- 

ton,  1  Drew.  270,  289.  ation  of  law,  it  was  only  proper  that 

'Kennedy  y.  Trott^  6  MooraP.  C.  0.  the  law  ahoold  afford  the  means  of 

^  467.  seyerance. 
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common.^  Where  the  tenure  was  copyhold,  partition 
might  be  had  in  the  lord's  court  by  a  plaint  in  the  na. 
ture  of  a  writ  of  partition.  As  the  plaint  and  the  writ 
have  both  been  abolished  by  statute,*  this  jurisdiction  of 
equity  is  now,  in  the  absence  of  statutory  provision,  ex- 
clusive. The  operation  of  the  common-law  remedy,  even 
after  its  extension  to  joint  tenancies  and  tenancies  in 
common,  was  imperfect  and  narrow.  The  writ  of  parti- 
tion lay  only  against  the  tenant  in  possession,  and  was 
incompetent  to  reach  the  remainderman  or  the  rever- 
sioner. As  the  judgment  at  law  proceeded  according  to 
the  titles  proved,  it  was  necessary  for  the  plaintiff  to 
show  the  title  of  the  defendant  as  well  as  his  own.  And 
as  partition  at  law  was  made  by  the  sheriff  by  actual  di- 
vision, it  might  happen  that,  where  the  undivided  inter- 
ests were  incapable  of  exact  apportionment,  the  judgment 
of  the  court  would  be  powerless  to  compensate  the  in« 
equalities. 

§  1387.  Equitable  Jurisdiction  and  Remedies.  — 
These  difficulties,  illustrating  the  inadequacy  of  the  legal 
remedy,  gave  rise  to  the  equitable  interference.  As  early 
as  the  reign  of  Elizabeth,  partition  became  a  matter 
of  equitable  cognizance;*  and  now  the  jurisdiction  is 
established  as  of  right  in  England  and  in  the  United 
States.^    The  remedy  in  equity  is  not  confined  to  the 

1  81  Henry  Vm.,  o.  1;  32  Henry  Paige,   470;   Wilkinaon  ▼.  Parish,    3 

Vni.,  c.  32.  Paige,    653;    Bnrhans  ▼.  Burhans,  2 

s  3  &  4  Wm.  IV.,  c.  27.  Barb.  Ch.  39S;  Van  Arsdale  v.  Drake, 

*  1  Fonblanqae's  Equity,  b.  1,  o.  1,  2  Barb.  699;  Green  ▼.  Patnam,  1  Barb, 
sec.  3»  note /;SpekeY.Walrond,Toth.  600;  Tanner  ▼.  Kiles,  1  Barb.  560; 
166.  Scott  ▼.  Gaemsey,   60  Barb.  163;  4S 

*  Agar  ▼.  Fairfax,  17  Ves.  633;  2  N.  V.  106;  Meadv.  Mitchell,  17  N.  Y. 
Lead.  Gas.  Eq.,  4th  Am.  ed.,  866,  880,  210;  72  Am.  Dec.  466;  Glemens  ▼. 
894;  Barine  v.  Nash,  1  Ves.  &  B.  651;  Glemens,  37  N.  Y.  69;  Gregory  ▼. 
Parker  v.  Gerard,  Amb.  236;  Wood  ▼.  Gregory,  69  N.  G.  622;  Tabler  ▼.  mse- 
Little,  36  Me.  107;  Bailey  v.  Sisson,  man,  2  Ohio  St  207;  Williams  ▼.  Van 
1  B..  L  233;  Donnell  ▼.  Mateer,  7  Tuyl,  2  Ohio  St.  336;  Gregory  v.  High, 
Ired.  Eq.  94;  Holmes  ▼.  Holmes,  2  29  Ind.  627;  Miiligan  ▼.  Poole,  36 
Jones  Eq.  834;  Howey  ▼.  Goings,  13  Ind.  64;  Lamed  y.  Kenahaw,  87  Ma 
m.  96;  64  Am.  Dec.  427.  And  see  468;  Wangh  ▼.  Blnmenthal,  88  Mo. 
Wottenv.  Gopeland,  7  Johns.  Ch.  140;  462;  Reinhardt  ▼.  Wendeck,  40  Ma 
SebringY.  Merserean,  Hopk.  Ch.  601;  677;  De  UpreyY.  De  Uprey,  27  CaL 
9  Cow.  344;  Harwood  y.  Kirby,  1  329;  87  Anu  Dec.  81;  Gates  y.  Salmon, 
Paige,    469;  Teal  y.  Woodworth,   3  35  Cal.  676;  96  Am.  Dec.  139;  [Nash 
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tenants  in  possession,  but  extends  to  all  persons  inter* 
estedy  whether  presently  or  in  expectancy;  and  remain- 
dermen! reversionersi  infants,  and  persons  not  in  esse 
may  be  bound  by  the  decree.* 

§  1388.  The  Title  of  the  Plaintiff.  —  The  difficulty 
under  which  the  complainant  labored  at  law  in  proving 
the  title  as  well  of  the  defendant  as  of  himself  is,  in 
equity,  obviated  by  a  discovery,  and  if  need  be  by  a  ref- 
erence to  the  master.  The  complainant  must  show  title 
in  himself,  and  such  a  title  as  will  establish  his  right,  as 
against  the  defendant,  to  a  partition.*    Where  the  com- 

T.  Simpson,  78  Me.  142;  Lindaey  t.  127, 135;  75  Am.  Dea  1S3.  It  has  been 
"Btvwer,  60  Vt.  627;  MoMath  v.  De  held  that  the  mortgagee  of  an  nndi- 
Bardelaben,  76  Ala.  68;  Hill  v.  Reno^  Tided  share  may  sue  in  equity  for  a  fore- 
112  m.  154;  64  Am.  Bep.  222.]  closure  and  partition,  and  obtain  a  re- 
'  Lord  Brook  ▼.  Lord  Hertford,  2  P.  ceiver  of  the  rents  and  profits  issuing 
Wms.  518;  (Haskell  ▼.  Oaskell,  6  Sim*  out  of  the  share  of  the  mortgagor:  FaU 
643;  Hobson  v.  Sherwood,  4  Bear.  184;  ▼.  Elkins,  9  Week.  Rep.  861.  In  gen- 
WiUs  ▼.  Slade,  6  Vee.  498;  [Duke  ▼.  eral,  all  the  tenants  in  common  or  joint 
Harris,  107  Pa.  St.  57;  Oayle  ▼.  John-  tenants  should  be  made  parties;  but 
ston,  SO  Ala.  395;  Black  y.  Washing-  all  need  not  be  plaintiffs:  Anonymous, 
ton,  65  Miss.  60;  Hillr.  Reno,  112111  8  Swanst.  139,  note;  Cornish  v.  Gest, 
154;  54  Am.  Bep.  222;  Calland  ▼.  Con-  2  Coz,  27;  Brashear  v.  Macey,  3  J.  J. 
way,  14  B.  I.  9.J  But  while  all  per-  Marsh.  89;  Braker  ▼.  Devereaux,  8 
sons  interested  in  the  land,  whether  in  Paige,  513;  Borah  v.  Archers,  7  Dana, 
possession  or  in  expectancy,  are  proper  176;  Rosekrans  v.  White,  7  Lans.  486 
parties  to  a  bill  in  partition,  only  those  (wife  of  tenant);  Scott  v.  Guernsey, 
in  possession  are  entitled  to  file  the  60  Barb.  163, 181  (administrator  of  de- 
bill:  Evans  ▼.  Bagshaw,  L.  R.  8  £q.  ceased  tenant);  Sullivan  v.  Sullivan,  4 
469;  Lb  R.  5  Ch.  340;  Agar  v.  Fair-  Hun,  198;  [Holbrook  v.  Bowman,  62 
fax,  2  Lead.  Oas.  Eq.  880,  894;  [Wood  N.  H.  313  (grentee  of  tenant).]  Suit 
▼•  Sagg,  91  N.  C.  93;  49  Am.  Rep.  639;  b^  a  lessee  of  a  share  without  making 
Osborne  ▼.  Mull,  91  N.  C.  203;  Can-  his  lessor  a  party:  Baring  v.  Nash,  1 
non  V.  Lomax,  29  S.  O.  369;  13  Am.  Ves.  &  B.  551;  Heaton  v.  Dearden,  16 
St  Rep.  739;  Savage  v.  Savage,  19  Or.  Beav.  147.  As  to  how  far  a  decree  be- 
120;  20  Am.  St.  Rep.  795;  but  in  sev-  tween  tenants  for  life  will  bind  future 
eral  states  co-tenanto  out  of  possession  contingent  interests,  see  Wotten  v. 
may  compel  partition:  McCloskey  v.  Copeland,  7  Johns.  Ch.  140;  Mead  v. 
Barr,  42  Fed.  Rep.  609.]  The  mort-  Mitchell,  17  N.  Y.  210,  214;  72  Am. 
gagors  of  undivided  interests  may  have  Dec.  455;  Clemens  v.  Clemens,  37  N. 
partition  of  the  equity  of  redemption:  Y.  59;  Striker  v.  Mott,  2  Paige,  387, 
Wotten  T.  Copeland,  7  Johns.  Ch.  140.  389;  22  Am.  Dea  646;  Woodworth  v. 
Bot  the  mortgagees  and  judgment  Campbell,  5  Paige,  518;  Gaskell  v. 
ereditoTB  of  tenants  in  common  are  not  Gaskell,  6  Sim.  643.  See  Pomeroy  on 
proper,  or  at  least  not  necessary,  par-  Remedies,  sec.  254;  [also  Monarque 
ties  to  a  bill  of  partition:  Sebring  ▼.  v.  Monarque,  80  N.  Y.  326;  Mayer  v. 
Mersereau,  9  Cow.  344;  Harwood  ▼.  Hover,  81  6a.  308.]  With  reference 
K^by,  1  Paige,  469;  Low  v.  Holmes,  to  parties  defendant,  and  especially 
17  N.  J.  Eq.  148;  Speer  v.  Speer,  14  the  legislation  of  various  states  on 
K.  J.  Eq.  240;  Thruston  v.  Mmke,  32  that  subject,  see  Pomeroy  on  Reme« 
Md.  571;  [Stewart  v.  Allegheny  Nat.  dies,  sees.  373-377. 
Bsak,  101  Pa.  St  342.]  Where  a  '  Agar  ▼.  Fairfax,  twpra;  Jope  v« 
mortgacee's  interests  require  that  he  Morsbead,  6  Beav.  213;  Parker  v. 
•hoaldbe  joined,  he  may  be  made  a  Gerard,  Amb.  236;  [Rich  y.  Bray,  37 
pv^:  Whitton  v.  Whitton,  38  N.  H.  Fed.  Rep.  273.] 
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plainant's  legal  title  is  disputed,  courts  of  equity  decline 
the  jurisdiction  to  try  this  question;  but,  in  analogy  to 
the  case  of  dower,  they  will  retain  the  bill  for  a  reason- 
able time,  until  the  issue  of  title  has  been  determined  at 
law.^  If  the  disputed  titles  are  equitable,  courts  of  equity 
will  exercise  jurisdiction  to  settle  them,  and  will  then 
grant  final  relief  by  way  of  partition,  under  the  same 
bill.'  Where  the  subject-matter  of  the  suit  is  an  equi- 
table estate'  or  an  incorporeal  hereditament,^  a  partition 
may  be  had  in  equity. 

§  1389.  Mode  of  Partition — Pecnniary  Compensation. 
— In  the  original  jurisdiction  of  equity  the  partition  was 
effected  by  means  of  mutual  conveyances;  and  where  the 
land  was  incapable  of  exact  or  fair  division,  the  court 
had  power  to  compensate  for  the  inequality  by  awarding 
what  was  known  as  "  owelty  of  partition,"  being  a  pecu- 
niary compensation,  or  a  charge  upon  the  land  by  way  of 
rent,  servitude,  or  easement.'  And  if  one  of  the  joint 
owners  or  owners  in  common  has  received  more  than  his 

>  Slad«  ▼.  Barlow»  L..R.  7  Eq.  296;  30;  Obert  ▼.  Obert,  10  N.  J.  Eq.  98; 

Giffard  ▼.  Williams,  L.  K  5  Ch.  646;  Longwell  v.  Bentley,  23   Pa.  St   99; 

Bolton  ▼.  Bolton,  L.R.  7  Eq.  298,  note;  [Read  v.  HnflE;   40  N.   J.    Eq.    233; 

Potter  ▼.  Waller,  2  De  Gex  &  S.  410;  Hayes's    Appeal,    123  Pa.    St    110; 

Simpson  v.  Wallace,   83  N.    0.    477;  Lynch  ▼.  Lynch,  18  Neb.  586.] 

Mattair  ▼.  Payne,  15  Fla.  682;  Hardy  *  Hitchcock  t.  Skinner,  Hoff.  Ch.  21; 

▼.  Mills,   35  Wis.    141;    Hoffman  ▼.  Crosier  v.  McLaughlin,  1   Nev.  3IS; 

Beard,  22  Mich.  59;  Wilkin  r.  Wilkin,  [Aspen  M.  &  S.  Co.   ▼.  Rucker,   28 

1  Johns.   Ch.    Ill,    118;  Manners  ▼.  Fed.  Rep.  220.] 

Manners,  2  N.  J.  Eq.  384;  35  Am.  « Bailey  ▼.  Sisson,  1  R.  L  233.    [Of 

Dec  512;  Cnrrin  tr.  SprauU,  10  Gratt  water-power:  Clark  y.  Stewart,  56  Wia. 

145;  [Nash  y.  Simpson,  78  Me.  142;  154.] 

Pierce  v.  Rollins,  83  Me.    172;  Fen-  ^  Earl  of  Clarendon  y.  Hornby,  1  P. 

ton  Y.   Steere,    76    Mich.   405;    Sey-  Wms.  446;  Turner  y.  Morgan,  8  Yes. 

mour  Y.  Ricketts,   21   Neb.   240.     In  143;    Story  y.  Johnson,  2  Younge  k 

■cYeral  states,  courts  of  equity  are  au-  C.  586;  Horncastle  y.  Charleswortb, 

thorized  by  statute  to  determine  ques-  11   Sim.   315;  Mole  y.  Mansfield,    15 

tions  of  tiue  arising  in  partition  suits:  Sim.  41;  Smith  y.  Smith,  10  Paige, 

See  Bradley  y.  Zehner,  82  Va.   685;  470;  Larkin  y.  Mann,   2  Paige,   27; 

McMath  Y.  DeBardelaben,75Ala.  68;  Phelps  Y.Green,  8  Johns.   Ch.   302; 

Street  y.  Benner,  20  Fla.  700;  Gage  Haywood  y.  Judson,  4  Barb.  228;  Kor^ 

Y.  Bissell,  119  ni.  298;  Hogg  y.  Ber-  wood  y.  Norwood,  4  Har.  k  J.  112; 

rymaa,  41  Ohio  St  81;  52  Am.  Rep.  Warfield  y.  Warfield,  5  Har.  k  J.  459; 

71.]  Coz  Y.  MoMullin,  14  Gratt  82;  Wynne 

'Crosier  y.  McLaughlin,  1  Ncy.  348;  y.  Tunstall,  1  Dcy.  Eq.  23;  Graydon 

LeYerton  y.  Waters,  7  Cold,  20;  Ross  y.  Graydon,  McMull  Eq.  63;  OliYer  r. 

Y.  Cobb,  48  ni.  HI;  Foust  y.  Moor-  Jemigan,  46   Ala.  41;  [Cheatham  y. 

man,  2  Ind.  17;  Donnell  y.  Mateer,  7  Crews,  88  N.  C.  38;  and  see  Field  y. 

Ired.  Eq.  94;  Carter  y.  Taylor,  3  Head,  Leiter»  117  III.  341.] 
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share  of  the  rents  and  profits,  the  court  will  direct  an 
account  for  the  purpose  of  decreeing  a  reimbursement." 
And  if  it  should  appear  that  one  of  the  parties  had  made 
improvements  on  the  land  of  which  partition  is  sought, 
he  will  be  awarded  suitable  compensation.'  The  incon* 
yenience  or  dif&culty  attending  the  partition  is  no  ground 
for  refusing  the  relief.' 

§  1390.  Partition  by  Means  of  a  Sale. — On  account 
of  the  difficulty  of  making  an  equable  apportionment 
and  division  of  the  land,  it  might  sometimes  be  expedient 
for  the  court  to  order  a  sale  of  the  property  and  a  division 
of  the  proceeds.  By  the  original  equitable  jurisdiction, 
independent  of  any  statute,  if  all  the  parties  9ui  juris 
were  willing,  the  court  had  powor  to  (^^cree  a  sale;  and 
this,  even  though  infants  might  be  among  the  parties 
interested.^  But  where  one  of  the  parties  sui  juris  refused 
his  consent,  the  court  had  no  option  but  to  proceed  with 
the  ordinary  mode  of  partition.'    This  restriction  has  in 

'Lorimer  ▼.  Lorimer,  5  Madd.  363;  63  Am.  Rep.  702.  Snoh  party  wiU  gen- 
Hill  ▼.  Palbrook,  Jao.  574;  Story  ▼.  erally  be  awarded  the  portion  of  the 
Johnson,  2  Tonnge  k  0. 586;  Leach  ▼.  land  upon  which  the  improvementa 
Beattie,33Vt.  11^;  Hitchcock  y.  Skin-  have  been  made,  where  it  is  possible 
ner,  Hoff.  Ch.  21;  Barly  y.  Friend,  16  so  to  do:  Ford  v.  Knapp,  102  N.  Y. 
Oratt  21;  78  Am.  Deo.  649;  Carter's  140;  55  Am.  Rep.  782;  Kelsey's  Ap- 
Exr  T.  Garter,  5  Mnnf.  108;  Backler  peal,  113  Pa.  St.  119;  57  Am.  Rep. 
r.  Farrow,  2  Hill  Ch.  Ill;  Rosier  t.  444;  Dagan  y.  Mayor,  70  Md.  1;  Wil- 
Griffitb,  31  Mo.  171;  [Fry  y.  Payne,  kinson  y.  Stnart,  74  Ala.  198;  Elvod 
S2  Va.  759;  Amett  y.  Mnnnerlyn,  71  y.  Keller,  89  Ind.  382;  Emerick  y.  A1- 
Ok  14;  Lowe  y.  Burke,  79  Oa.  164;  Yarado,  90  Cal.  444, 454.] 
Nash  Y.  Simpson,  78  Me.  142;  Annely  *  Warner  y.  Baynes,  Amb.  589; 
V.  De  Sanssnre,  26  S.  C.  497;  4  Am.  Parker  y.  Oerard,  Amb.  236.  In  one 
St  Rep.  725;  Bridgfoid  y.  Barbonr,  case  the  doctrine  was  carried  to  the 
80  Ky.  529.     See  also  §  1421,  note.]  extent  of  making  partition  of  a  honse 

'Swsa  Y.  Swan,  8  Price,  518;  Green  hj  bnilding  a  wall  through  the  mid* 

T.  Putnam,  1   Barb.  500;  Conklin  y.  die  of  it:  Turner  y.  Morgan,  8  Yes. 

GoaUtn,  8  Sand.  Ch.  64;  St.  Felix  y.  143.  Where  the  defendanta,  howcYer, 

Rttldn,  8  Edw.  Ch.  82^;  Brookfield  objected  to  the  diYision  of  their  own 

▼.  Williams,  2  N.  J.  Eq.  841 ;  Obert  y.  shjures,  the  ^rtition  would  be  confined 

Obert^  5  K.  J.  Eq.  397;  Sneed's  Heirs  to  the  setting  out  and  scYering  the 

▼•AthertOD,  6  Dana,  276;  32  Am.  Deo.  share  of  the  complainant:  Hobson  y. 

"0;  Borah  Y.  Archers,   7  Dana^  176;  Sherwood,  4  BeaY.  184. 

B«ipass  Y.  &eokenrid[ge's  Heirs,  2  A.  *  DaYis  y.  TnrYey,  32  BeaY.   554; 

K.  Marsh.  581;  Dean  Y.  0*Meara»  47  Hubbard  t.  Hubbard,  2  Hem.  k  M. 

Bl  120;  Martindale  t.  Alexander,  26  38;  Thackeray  y.  Parker,  1  N.  R.  567. 

IbI  104;  87  Am.  Dec  458.   [See  also  *  Oriffies  y.  Griffies.  11  Week.  Rep. 

1303,  note;  Curtis  y.  Poland,  66  Tex.  943;  Wood  y.  Little,  35  Me.  107;  Cod* 

fill;  SeantUn  Y.  Allison,  32  Kan.  376;  man  y.  Tinkham,  15  Pick.  364;  [Lyon 

uid  MS  Book  Y.  Martin,  21  8.  C.  590;  y.  Powell,  78  Ala.  851.] 
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England  been  removed  by  a  modern  statute.^  In  the 
United  States  an  unqualified  power  of  sale  has  been  con- 
ferred on  the  courts  in  very  many  of  the  states,  the  power 
to  be  exercised  whenever  it  shall  appear  to  the  court,  in- 
dependently of  the  consent  of  the  parties,  that  a  sale 
would  be  more  beneficial,  or  less  injurious,  than  an  actual 
division.'  As  between  a  sale  and  a  partition,  however, 
the  courts  will  javor  a  partition,  as  not  disturbing  the 
existing  form  of  the  inheritance.* 

§  1391.  Partition  of  Personal  Property  —  Equitable 
Jnrisdiction  and  Remedy. — The  rules  and  proceedings 
which  obtained  at  common  law  and  by  statute  on  the 
subject  of  partition  related  exclusively  to  real  estate/  At 
common  law  the -co-owner  of  a  chattel  could  maintain 
an  action  respecting  the  common  property  against  his 
co-tenant  only  where  a  loss,  destruction,  or  sale  of  the 
property  was  provable  against  the  defendant.*  However 
expedient  the  partition  of  chattels  might  appear,  or  how- 
ever desirable  it  might  be  to  the  co-tenants,  the  common 
law  furnished  no  instrumentality  by  which  the  partition 
could  be  judicially  efiectod.  There  was  not  merely  an 
inadequacy  of  legal  remedy,  there  was  an  utter  absence 
of  it.  The  situation  clearly  demanaed  the  intervention 
of  equity.  And  although  the  inception  of  the  equitable 
jurisdiction  for  the  partition  of  chattels  is  not  traceable 
with  certainty,  the  jurisdiction  itself  is  unquestioned; 
and  where  a  literal  partition  is  not  practicable,  the  court 
will  order  a  sale.* 

1  31  h  32  Viot,  0.  40.  *  DavidBon  t.  Thompson,  82  N.  J. 

'  Thompson  ▼.  Hardman,  6  Johns.  Eq.  83;  Thrnston  ▼.   Minke,  32  Md. 

Ch.  436;  MoCairs  Appeal,  66  Pa.  St  571;   Graham   y.   Graham,  8  Both, 

363;  Matter  of  Skinner's  Heirs,  2  Dev.  334. 

&  B.  £q.  63;  Steedman  y.  Weeks,  2  « Allnatton  Partition,  48. 

Strob.  £q.  146;   49   Am.    Dea   660;  *  Gilbert  y.  Dickerson,  7  Wend.  449; 

Royston  y.  Boyston,  13  Ga.  425;  Wil-  22  Am.  Deo.  592;  Tinney  y.  Stebbini^ 

■on  y.  Duncan,  44  Miss.  642;  Higgin-  28    Barb.   290;    Cowles    y.  Oarrett'i 

bottom  y.   Short,  25  Miss.   160;    57  Adm'r%  30  Ala.  341;  Hinds  y.  Terry, 

Am.  Deo.  198;  Graham  y.  Graham,  8  Walk.  (Miss.)  80. 

Bash,  334;  Welsh  y.  Freeman,  21  Ohio  *  Tripp   y.    Riley,    16  Barb.   333; 

St  402;  [Wilson  y.  Green,   63  Md.  Fobes  y.  Shattuck,  22  Barb.  568;  Tin- 

547;  Marshall  y.  Marshall,  86  Ala.  ney  y.  Stebbins,  28  Barb.  290;  \fet- 

883.]  more  r.  Zabriskie,  29  N.  J.  Eq.  62; 
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§  1392.  The  iBBue  of  Title.  —  In  the  partition  of  real 
estate,  the  rule  was  well  settled,  that  where  the  title  of  the 
complainant  was  put  in  issue,  a  court  of  equity  would  sus- 
pend its  interference  until  the  question  of  title  had  been 
determined  at  law  in  an  action  of  ejectment.  But  no 
ejectment  lay  to  try  the  title  to  personalty.  A  refusal, 
then,  by  a  court  of  equity,  in  proceedings  for  the  partition 
of  chattels,  to  pass  upon  an  issue  of  title  would  be  tanta- 
momit  to  a  complete  failure  of  justice.  Courts  of  equity, 
therefore,  when  partition  of  personalty  is  sought,  have  of 
necessity  departed  from  the  analogies  of  the  law  of  real  es- 
tate, and  have  assumed  jurisdiction  to  determine  as  well 
the  issue  of  title  as  any  other  issue  pertinent  to  the  case.' 

QiMtflr  T.  Griffith,  2   Bland,  625;  mooeT   JodgiiMnti   OMinol  h%   parti- 

Smith  T.  Smith,  4  Band.  95,  102;  Ker-  tioned.] 

l«y  T.  Clay,  4  Bibb,  241;  ManbaU  t.  >  Weeki  t.  Weeks,  6  Ired.  Eq.  Ill; 

Crow's  Adm'r,  29  Ala.  278;  ConoTer  t.  47  Am.  Dec  858;  Edwards  t.  Bennett, 

Eirl,  S6  Iowa,  167.     [See  Spanlding  t.  10  Ired.  363;  Smith  v.  Dnnn,  27  Ala. 

Winer,  59  Yk  616,  and  Moorer  t.  315;    [Godfrey  t.  Whit^  60  Mioh. 

Moorer,  84  Ala.  353»  to  the  effect  that  443;  1  Am.  St  Rep.  537.1 
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CHAPTER    SECOND. 

SUITS  By  WHICH  SOME  GENERAL  RIGHT,  EITHER 
LEGAL  OR  EQUITABLE,  IS  ESTABLISHED  —  BILLS 
OF  PEACE  AND  BILLS  QUIA  TIMET  QUIETING 
TITLE. 

AKALTBn. 

i  lS9&i    Katara  and  object 

§1894.    BillaofpoMe  — Billi««ftilfoMl— Qaietbgtitfa. 

§  1898.  Nature  and  Object.  —  In  all  the  remedies  be- 
longing to  tbis  class,  some  general  rigbt,  which  may  be 
either  legal  or  equitable,  is  declared  and  established.' 
The  class  includes  suits  to  establish  a  will,  suits  to  con- 
strue a  will,  and  the  bills  of  peace  and  bills  quia  timet 
for  the  purpose  of  quieting  title,  which  belong  to  the 
original  general  jurisdiction  of  equity.* 

§  1394.  Bills  of  Peace  —  Quieting  Title.  —  The  origin, 
grounds,  growth,  and  extent  of  the  jurisdiction  of  equity 
to  entertain  bills  of  peace  have  been  fully  discussed  in 
the  section  which  treats  of  the  jurisdiction  to  prevent  a 
multiplicity  of  suits.*  It  was  shown  that  there  were  two 
distinct  kinds  of  bills  of  peace,  —  the  one  brought  for  the 
purpose  of  establishing  a  general  right  between  a  single 
party  and  numerous  persons  claiming  distinct  and  indi- 
vidual interests,  and  the  other  for  the  purpose  of  quieting 

*  Some  of  the  remediee  of  fhie  elaae  *  All  of  theie  remediee  hare  been 

nndoabtedly  depend  npon  what  the  fally  oonsidered  in  the  jageoeding  parU 

early  chancellon  called  the  "  jariedio-  of  this  work,  and  I  ehau  only  aoul  here 

tionguia  UmeL"    Sinoe  the  oonoeption  a  few  observationa  oonoeming  bille  of 

of  a  quia  Umei  jorisdiotion  is  to  broad,  peaoe,  etc 

and  rons  through  lo  manv  di£ferent  For  miti  to  ettabliah  a  wiU,  loo  cMft^ 

branches   of   the  remedial   Jnrispra-  i  1168.    For  suits  to  oonstme  a  will, 

denoe,  I  hare  not  adopted  it  as  a  basis  see  anU,  S8  1165-1167;  also  seo  Dill  t. 

of  olassiflcation.    The  object  of  suits  Wisner,  88  K.  Y.  163;  Delaney  t.  Me- 

to  establish  and  to  construe  wills  is  Cormaok,  88  N.  7.  174;  Wven  t.  Sey* 

plainly  the  establishment  of  a  general  mour,  88  K.  T.  469  (will  of  persons! 


right;  and  the  same  is  no  less  true  of    property).    For  suit   quieting   titls^ 

toqniet  title,  bills  of  peace,    bills  of   p 
and  the  like,  which  belong  to  the  origi*    |S  243-276. 


thoeesuits  to  quiet  title,  bills  of  peace,    bilb  of   peace,  etc,  see  oalfl^  toL  U 

and  the  like,  which  belong  to  the  origi*    |S  243-276. 

nal  jurisdiction  of  equity.  *  V'oL  1,  p.  26^  sec  !▼• 
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a  complainant's  title  to  land  against  a  single  adverse 
claimant.'  In  the  first  class,  the  original  jurisdiction  to 
maintain  "  bills  of  peace  "  or  "  bills  quia  timet,'*  properly 
80  called,  will  only  be  exercised  where  the  claims  of  the 
numerous  individuals  have  some  community  of  interest 
ia  the  subject-matter,  or  arise  from  a  common  title;  but 
the  jurisdiction  has  been  enlarged  so  as  to  entertain  anal- 
ogous suits,  where  the  community  of  interest  is  in  respect 
merely  to  the  questions  involved  or  to  the  kind  of  relief 
demanded.'  In  the  second  class,  the  suit  can  be  main- 
tained by  a  party  in  possession  against  a  single  defend- 
ant ineffectually  seeking  to  establish  a  legal  title  by 
repeated  actions  of  ejectment  It  is  here  necessary  that 
the  title  of  the  complainant  should  be  established  by  at 
least  one  successful  trial  at  law  before  equity  will  enter- 
tain jurisdiction.* 

>  Vol  1,  f  24e.  Chew,  S   How.  619,  642;  OIItot  ▼. 

*8m  the  eaaet  cited  In  toL  1»  If  Piatt,  8  How.  93Z,  412;  Central  Pao. 

273, 274,  and  the  following  additional  R.  R.  t.  Dyer.  1  Saw.  641,  650;  Wood- 

CMei  on  the  laat  branch  of  the  state*  mff  t.  North  Bloomfield  etc  Co.,  8 

meat:  Thorpe  ▼.  Bmmfitt,  L.  B.  8  Ch.  Saw.  628,  636;   Trov  ft  B.  R.  R.  t. 

650, 655,  656;  White  t.  Jameaon,  L.  R.  Boston  etc.  R*7,  86  a.  T.  107;  Town 

18  Eq.  303;  -Duke  of  Bnodench  t.  of  Springport  ▼•  Tentonia  Sar.  Bank, 

Cowan,  5  Macph.  (6  Set.  Caa.  S.,  Sd  75  N.  Y.  397. 

niifis)  214;    Ghipman  t.  Palmer,  77  *  VoL   1,    If  263,  272;   Thompson 

N.  7.  51, 56;  33  Am.  Rep.  566;  Che-  t.  Engle,  4  N.  J.  Eq.  271;  Gnnn  v. 

nango  Bridge  Ca  ▼.  Lewis,  63  Barb.  Harrison,  7  Ala.  585.    This  class  is 

HI;  Henshaw  t.  Clark,  14  CaL  460,  practically  obsolete  in  many  atates, 

465;  HUlman  ▼•  Newington,  57  Cal.  owing  to  the  e£fect  given  to   Jndg* 

IKi  64;  Blaisdell  t.  Stephens,  14  Ker.  ments,  by  itatnte,  in  tha  aotion  of 

17,  23;  83  Am.  Rep.  523;  Qainea  t.  ejectment. 
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CHAPTER  THIRD. 

SUITS  BY  WHICH  SOME  PARTICULAR  ESTATE,  IN- 
TEREST,  OR  RIGHT,  EITHER  LEGAL  OR  EQUI- 
TABLE,  IS  ESTABLISHED  — STATUTORY  SUIT  TO 
QUIET  TITLE  — SUIT  TO  REMOVE  A  CLOUD  FROM 
TITLE. 

1 139S.  Naiora  and  object 

§  1896.  Statatory  rait  to  qniet  titlo;  legialatten. 

f  1897.  Tho  laina;  MMntial  featorM  and  nqaiaitiM}  poMtwioni  t&tla. 

i  1398.  Suit  to  romoTe  a  olond  from  title;  to  prerent  a  oload. 

f  1899.  The  tame;  when  the  jnxiadiotion  la  exeroieed;  generel  doetrine. 

§  1896.  Nature  and  Object.  —  In  all  the  instances  of 
this  class,  as  distinguished  from  those  of  the  preceding 
one,  the  direct  object  of  the  remedy  is  to  declare  and  es- 
tablish some  particular  estate,  interest,  or  right,  either 
legal  or  equitable,  in  the  property  which  is  the  subject- 
matter.^  The  class  as  a  whole  embraces  suits  for  the 
strict  foreclosure  of  a  mortgage  or  a  pledge,  suits  for  the 
redemption  of  a  mortgage,  suits  for  the  redemption  of  a 
pledge,'  statutory  suits  to  quiet  title,  and  suits  to  remove 
a  cloud  from  title. 

§  1396.  Statatory  Suit  to  Quiet  Title — Legislation.  — 
The  equity  jurisdiction  to  quiet  title,  independent  of 
statute,  was  only  invoked  by  a  plaintiff  in  possession, 
holding  the  legal  title,  when  successive  actions  at  law,  all 
of  which  had  failed,  were  brought  against  him  by  a 
single  person  out  of  possession,  or  when  many  persons 

^Some  of  theie  remedies,  alio,  hare  title^  and  the  rait  to  remoTo  a  doad 

been  said  to  depend  upon  the  quia  from  title.    The  former  of  tiieie  raita 

Umei  jnriadiotion.  hae,  in  many  of  the  states,  beoome  the 

'  These  three  remedies  hare  already  most  important  and  oommon  of  eqni- 

been  oonridered:  Strict  forelosare  of  table  remedies,  and  has  eren  taken 

a  mortgage:  Anie,  §  1227;  of  a  pledge:  the  place,  to  some  extent,  of  the  ao- 

arUe^  f  llSl.     Redemption  of  a  mort-  tion  of  ejectment.    The  original  eqni* 

gage:  Ante,  S§  1219, 1220;  of  a  pledge:  table  jurisdiction  to  quiet  title  naa 

ante,  S  1231.    I  shall  in  this  chapter  been  greatly  enlarged, 
only  discuss  the  statutory  suit  to  quiet 
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asserted  equitable  titles  against  a  plaintiff  in  possession 
holding  the  legal  or  an  equitable  title.  The  action  has 
been  greatly  extended  by  statute,  and  in  many  states  is 

the  ordinary  mode  of  trying  disputed  titles.^    The  states 

1  Arhona:  Code  Cir.  Proo.,  aec.  266;  63  Gal.  18;  Stoddart  t.  Barge,  63  CaL 
CaU/omia:  Code  Civ.  Proc.,  sec.  738;  394;  Brandt  t.  Wbeaton,  62  Cal.  430; 
Practice  Act,  tec.  254;  Colorado:  Code  San  Francisco  t.  Ellis,  64  CaL  72; 
CiT.  Proc,  sec.  237;  Dakota:  Rer.  Brewer  v.  Honston,  68  Cal.  346;  Bnr- 
Codes  1877,  p-  584,  sec.  636;  Idaho:  ton  r.  Le  Roy,  6  Saw.  610;  [People 
Rev.  Laws  1874-76,  p.  146,  sec.  276;  v.  Center,  66  CaL  661;  Axtell  v.  Oer- 
Illhois:  Hard's  Rev.  Stats.  1880,  p.  lach,  67  Cal.  483;  Lonvall  v.  Gridley, 
192,  c.  22,  sec  60;  Indiana:  2  Davis'a  70  CaL  607;  San  Francisco  ▼.  Holla- 
Stats.  1876,  p.  264,  sec.  611;  [Rev.  dav,  76  CaL  18;  McLennan  v.  McDon- 
Stats.  1884,  sec.  1070;]  Iowa:  1  Miller's  nell,  78  CaL  272;  Withers  v.  Jacks, 
Rev.  Code  1880.  p.  802,  sea  3273;  79  CaL  297;  12  Am.  St.  Rep.  143; 
Kantoi:  Dassler  s  Comp.  Laws  1881,  Castro  v.  Barry,  79  Cal.  443;  Peregoy 

L683,  sec  604;  Kentudcy:  2  Stanton's  ▼.  Sellick,   79  CaL  668;  Harrigan  t. 

▼.  Stata.  1867,  c.  67,  p.  102;  Mieh-  Mowry,  84  CaL  466;  Kittle  v.  Belle- 

isaR.'  2  Comp.   Laws  1871,  p.  1637,  garde,    86    CaL     666;    Donahne    ▼. 

tee.  36;  [Laws  1887,  p.  337,  iHo.  260;]  Meister,  88  Cal.  121;  22  Am.  St.  Rep. 

Mhineaota:   Yoang's   Stats.    1880,  p.  283.]    Practice  Act:  Merced  Min.  Clo. 

814,  G.  76,   sec  2;  MUrisdpvi:  Rev.  v.  Fremont,  7  CaL  317;  68  Am.  Dec 

Cods  1880,  p.  607,  sec  1833;  MmOana:  262;  Smith  v.  Brannan,  13  CaL  107; 

Rer.  Stots.    1879,  p.  110,   sec.   364;  Cartis  v.  Sntter,    16  CaL  269;  Van 

Nibrtuta:  Brown's  Comp.  Stats.  1881,  Winkle  v.  Hinckle,  21  Cal.  342;  Ricov. 

L394,  c  73^  sec.  67;  Nevada:  1  Comp.  Spence,  21  CaL  604;  Head  v.  Fordyce, 

WB  1873,  p.  372,  sec.   1317;  New  17  CaL  149;  Lyle  r.  Rollins,  26  CaL 

Jemp:  Rev.  1877,  p.  1189;  New  York:  437;  Horn  v.  Jones,  28  CaL  194;  Fer- 

2  Bliss's  Code  Civ.  Proc.  1880,  p.  88,  ris  v.   Irving,   28  Cal.  646;   Reed  t. 

Kc  1638;  Ohio:  Code  Civ.  Proc,  sec  Calderwood,   32  Cal.   109;  Pralns  ▼. 

557;  Rev.   Stats.  1880,  p.  1396,  sec  Pacific  etc   Min.    Cc,   36    CaL   30; 

5779;  Ortgon:  Gen.  Laws  1874,  p.  212,  Pralns  v.  Jeflferson  etc  M.  Co.,  34  CaL 

Mc  500;  Utah:  Comp.  Laws  1876,  p.  658;  Brooks  v.   Calderwood,   34  CaL 

477,  sec  264;  Wiaconain:  Taylor's  Rev.  663;  46  Cal.  619;  Ross  v.  Heintzen, 

Stats.  1872,  p.  1671,  c  141,  sec  29.  36  CaL   313;  Nevada  Co.   etc  Canal 

See  also  Oeorma:   Code    1882,   sees.  Cc  v.  Kidd,  37  CaL  282;  Sepnlveda 

3232,  3233;  and  Lommana:  Voorhies's  v.  Sepalveda,  39  CaL  13;  Coleman  v. 

Rer.  Code  of  Prac  1876,  p.  46,  arts.  San  Rafael  etc.  Co.,  49  Cal.  617. 
46, 49, 50,  62.    The  statntes  of  Massa-        [Uinois:  Emery  v.  Cochran,  82  IlL 

ebaeetts  and    Missouri    contain  pro-  66;  Hardin  v.  Jones,  86  HI.  313;  Gage 

tisioQs  concerning  preliminary  actions  v.  Abbott,   99  IlL   366;  Whitney  v 

▼hich  may  be  bronght  against  holders  Stevens,  97  HI.  482;  Oakley  v.  Harl  • 

of  adverse  claims,  to  show  cause  why  bat,  100  IlL  204;  Barnard  v.  Hoyt,  63 

mch  holders  should  not  institute  pro-  HI.  341;  Wing  v.  Sherrer,  77  III.  200; 

eeedings  to  have  their  claims  deter-  [Goald  v.   Stemburg,    106   III.    488; 

mined:  See'Mass.  Pub.  Stats.  1882,  p.  Ritchie  v.   Pease,  114  HI.  .353;  Gage 

1026,  c  176;  Mo.  Rev.  Stats.  1879,  p.  v.  Williams,  119  HI.  663;  Parker  v. 

608,  see.  3562.     The  action,  if  brought  Shannon,  121   HI.  462;  Wetherell  v. 

by  a  plaintiff  in  possession,  or  perhaps  Eberle,  123  IlL  666;  6  Am.  St.  Rep. 

▼faeii  both  parties  are  out  of  posses-  674;  Johnson  v.  Huling,  127  HI.   14; 

noo,  IS  hela  to  be  equitable  in  its  Ga^e  v.  Hampton,  127  ill.  87;  Lundy 

nature:  Leggett  v.  Cole,  1  McCrary,  v.  Lundy,  131  HI.  138J 
515;  Bi^mear  v.   Otis,   4  Dill.   668;        Indiana:  Cooper  v.  Jackson,  71  Ind. 

Brandt  v.  Wheaton,  62  CaL  430.  244;  Green  v.  Glynn,  71  Ind.  336;  Rose 

The  following  are  decisions  arising  v.   Nees,   61  Ind.   484;  [Reynolds  t. 

viider  these  vanons  acts:—  Crawfordsville  Bank,  112  U.S.  406; 

OdXifomia:  Present  code:    Leet  v.  Barnes  v.  Union  School  Tp.,  91  Ind. 

Rider,  48  CaL  623;  Pierce  v.  Felter,  801;  Farrar  v.   Clark,   97  Ind.  447; 
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adopting  such  statutes  may  be  separated  into  two  classes, 

the  first  and  most  numerous  class  requiring  the  plaintiff 

Trittipo  T.  Morgan,  99  Tnd.  269;  Oria-  210;  Hatch  ▼.  Village  of  St  Joseph, 

torn  T.  Moore,  106  lad.  296;  55  Am.  68  Mioh.  220.1 

Bep.  742;  Otis  ▼.  Qregory,  111  Ind.  Minn^aota:  Steele  r.  Fish,  2  Minn. 

604;  Johnsoa  v.  Murray,  112  lad.  154;  153;  Meighen  t.  Strong,  6  Minn.  177; 

2  Am.  St  Kep.  174;  Indiana  etc.  R.  R.  80  Am.  Deo.  441;  Bidwell  v.  Webb, 

Co.  ▼.  Allea,  113  Ind.  581.]  10  Minn.  59;  88  Am.  Dec  56;  WUder 

latoa:  Fejervary  v.  Langer,  9  Iowa,  ▼.  City  of  St  Paul,  12  Minn.  192; 
159;  Larerty  ▼.  Soxton,  41  Iowa,  435;  Murphy  ▼.  Hinds,  16  Minn.  182; 
Miller  ▼.  Davison,  31  Iowa,  435;  Byrne  y.  Hinds,  16  Minn.  521;  Conk- 
Lewis  v.  Soule,  52  Iowa,  11;  Patonv.  lin  y.  Hinds,  16  Minn.  467;  Le^gett  v. 
Lanoaster,  38  Iowa,  494;  Balmear  t.  Cole,  1  McCrary,  615;  [Knight  ▼. 
Otis,  4  Dill.  558;  [Lees  ▼.  Wetmore,  Alexander,  38  Minn.  384;  8  Am.  St. 
58  Iowa,  170;  Whitehead  r.  Shattnck,  Bep.  675.] 
138  U.  &  146.J  Misnasijppl:  Boyd  ▼.  Thornton,   13 

Kantas:  Eaton  ▼.  Giles,  5  Kan.  24;  Smedes  &  M.  338;  Tonlmin  t.  Heidel- 

Brenner   t.    Bigelow,    8   Kan.    496;  berg,  32  Miss.  268;  Kerr  r.  Freeman, 

03rien  ▼.  Creits,  10  Kan.  202;  Wood  33  Miss.  292;  Bzelle  v.  Parker,  41  Min. 

▼.    Missouri  etc.   R'y»  H   Kan.  32o;  520;  Huntington  ▼.  AUen,  44  Miss.  654; 

Giles  T.  Ortman,  11  Kan.  59;  Douglass  Glazier  ▼.  Badey,  47  Miss.  395;  Carlisle 

▼.  Nuzum,  16  Kan.  515;  Eatrekea  ▼.  ▼.  Tindall,  49  Miss.  229;  Handy  v. 

Howard,  16  Kan.  551;  CartwrightT.  Noonan,51  Miss.  166;  Griffin  v.  Harri- 

McFaddea,  24  Kan.  662;  Douglass  ▼.  son,  52  Miss.  824;  Shivers  ▼.  Simmona, 

Bishop,  24  Kan.  749;  Giltenan  v.  Lem-  54  Miss.  520;  28  Am.  Rep.  372;  Wofibrd 

eit,  13  Kaa.  476;  Pierce  v.  Thompson,  t.  Bailey,  57  MisS.  239;  [Paxton  t.  Val- 

26  Kan.  714;  [Northrop  ▼.  Andrews,  ley  Land  Co.,  67  Miss.  96.] 

39  Kan.  567.]  [Moniana:  Northern  Pac  R.  R.  Co. 

KenUteky:    Dudley  t.    Trustees   of  v.  Cannon,  46  Fed.  Rep.  224.] 

Frankfort,  12  B.  Men.  610;  Armitage  Nebraska:  State  t.  Sioux  City  etc 

V.  Wicklifie,  12  B.  Mon.  488,  494;  Tay-  R.  R.,  7  Neb.  357;  Harral  ▼.  Gray,  10 

lor  T.  Embry,  16  B  Mon.  340;  Gates  Neb.  186;  [Frost  v.  Spitley,  121  IJ.  S. 

▼.  Loftus's  Heirs,  4  T.  B.  Mon.  439;  552;  Holland  r.  Challen,  110  U.  S. 

Beard  r.  Smith,  6  T.  B.  Mon.  430,  19;  McDonald  r.  Early,  16  Neb.  63; 

505;  Underwood  ▼.  Cnitcher,  7  J.  J.  Brewer  ▼.  Merrick  Co.,  15  Neb.  180.] 

Marsh.  529;  Hiatt's  Heirs  ▼.  Callo-  Nevada:   Low  ▼.   Staples,   2  Nev. 

way's  Heirs,  7  B.  Mon.  178;  Harris ▼.  209;  Scorpion  S.  M.  Cc  ▼.  Bfarsano^ 

Smith,    2    Dana,    10;     Landrum    r.  10  Ner.  370;  Lake  Bigler  Road  Co.  t. 

Farmer,  7  Bush,  46;  Fraley  v.  Peters,  Bedford,   3  Nev.   399;    Central  Pac 

12  Bosh,  469;  [Scott  v.  Means,  80  Ky.  R.  R.  ▼.  Dyer,  1  Saw.  641. 

460.]  New  Jersey:  Powell  t.   Mayo,  91 

Michigan:  Stockton  r.  Williams,  1  N.  J.  Eq.  178;  Holmes  t.  Chester,  26 
Doug.  (Mich.)  546;  Hall  v.  Kellogg,  N.  J.  E^  79;  Bogert  t.  City  of  EUa- 
16  ^oh.  135;  Rowland  r.  Doty,  Harr.  beth,  27  N.  J.  Eq.  568;  Jersey  City  t. 
(Mich.)  3;  Blanohard  ▼.  Tyler,  12  Lembeck,  31  N.  J.  Eq.  255;  Lnding- 
Mich.  339;  86  Am.  Dec.  57;  Stetson  ton  t.  dtj  of  Elisabeth,  32  N.  J.  Eq. 
T.  Cook,  39  Mich.  750;  Haddon  ▼•  159;  84  N.  J.  Ea.  357;  Lembeck  t. 
Hemingway,  39  Mich.  615;  Hammon«  Jersey  City,  30  M.  J.  Eq.  554;  Ray- 
tree  y.  Lott,  40  Mioh.  190;  Barron  t.  mond  t.  Post,  26  N.  J.  Eq.  447; 
Bobbins,  22  Mich.  35;  King  ▼.  Car-  [American  D.  &  L  Cc  y.  Trustees^  S7 
penter,  37  Mich.  363;  Moran  y.  N.  J.  Eq.  268;  Sheppard  y.  Nixon,  43 
Palmer,  13  Mich.  367;  Ormsby  t.  N.  J.  Eq.  632.] 
Barr,  22  Mich.  80;  Jenkins  y.  Bacon,  New  lorh:  Onderdonk  y.  Hot^ 
30  Mich.  154;  Meth.  Church  of  New-  84  Barb.  106;  Haynee  y.  Onderdonk, 
ark  y.  Clark,  41  Mich.  730;  [Kilgan-  5Thomp.  &  C.  176;  Bumhamy.  Onder- 
non  y.  Jenkinson,  51  Mich.  240;  Al-  donk,  41  N.  T.  425;  Fisher  y.  Hen* 
terange  y.  Christiansen,  48  Mich.  60.  bum,  48  N.  T.  41;  Austin  y.  Ck>od* 
Under  Stat.  1887:  Grand  Rapids  etc  rich,  49  N.  Y.  2G6;  Barnard  y.  Simma, 
R.  Ri  Ck>.  y.  Sparrow,  36  Fed.  Rep.  42  Barb.  304;  Donahue  y.  O'Conor,  IS 
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to  be  in  possession,  and  the  second  allowing  the  action  to 
be  brought  by  a  plaintiff  either  in  or  out  of  possession.* 
In  almost  every  instance  the  statutes,  either  by  express 
terms  or  through  broad  and  general  language,  allow  the 
action  to  be  maintained  by  persons  having  equitable  titles; 
in  other  words,  a  plaintiff  need  not  have  a  legal  title.' 

Jones  &  8.  278;  Schroeder  ▼.  Gnriiey,  333;  Rutherford  ▼.  UUman,  42  Mo. 

10  Hnn,  418;  Ford  ▼.  Belmont,   69  216;  Deware  t.  Wyatt,  60  Mo.  236; 

N.  T.  567.  Jordon  v.  Stevens,  66  Mo.  361;  Webb 

Okto:  Hairey   ▼.  Jones,    1    Disn.  ▼.  Donaldson,  60  Mo.   894;  Babe  ▼. 

65;  Doadass  t.  Scott,  5  Ohio,    194;  Phelps,  65  Ma  27;  Grant  v.  King,  31 

Clarkv.  Hubbard,  8  Ohio,  382;  Thomas  Mo.  312;  Campbell  v.  Allen,  61  Mo. 

T.  White,  2  Ohio  St.  540;  Ellithorpe  681 ;  Bredell  ▼•  Alexander,  8  Mo.  App. 

V.  Buck,  17  Ohio  St  72;  Collins  ▼.  110. 

CoUina,  19  Ohio  St.  468;  Rhea  t.  Dick,  ^  The  states  and  territories  compris-* 

34  Ohio  St  420;  Bailey  t.  Hughes,  35  ing  the  first  class  are  Arizona,  Cal- 

Ohio  St  597.  if omia  (under  the  former  Practice  Act), 

Ormn:  Tichanor  ▼.  Knapp,  6  Or.  Colorado,  Kansas,  Kentucky,  Xllinois 

205;  Thompson  t.  Woolf,  8  Or.  454;  (except  where  the  land  is  unimproved 

King  V.  French,  2  Saw.  441;  Stark  t.  and    ucocoupied),    Michigan   [except 

8tfern,  6  WalL  402.  that  bv  Laws  of  1887,  Ko.  260.  the  suit 

Gtak'  Goldberg  t.  Taylor,  2  Utah,  may  also  be  brought  when  both  plain- 

486.  tiff  and  defendant  are  out  of  poeses- 

WtKonriR:  Pier  ▼.   Fond  dn  Lao,  sion],  Minnesota  (except  in  the  case  of 

38  Wis.  470;  Maxon  v.  Ayers,  28  Wis.  Tacant  and   unoccupied  land),  Mon- 

612;  Shaffer  ▼.  Whelpley,  37  Wis.  334;  tana,  Nevada,  New  Jersey,  New  York, 

Page  V.  Kennan,  38  Wis.  320;  WaUi  t.  Ohio,  Oregon,  Utah,  and  Wisconsin. 

Grotrenor,  31  Wis.  681;  Jones  v.  Col-  The  complaint  must  allese  possession, 

lina,  16  Wis.  594;  Gamble  r.  Loop,  14  the  allegation  is  material,  and  if  trav- 

Wii.  465;  Dean  ▼.  Madison,  9  Wis.  ersed,  must  be  proved,  or  the  plaintiff's 

402;  [Ellis  v.  Northern  Paa  R.  R.  Co.,  case  will  fail:  Ferris  v.  Irving,  28  Cal. 

77  Wis.  114.]  645,  647;  Pralus  v.  Jefferson  etc.  Min. 

Oeorguv  South  Carolina  R.   R.  ▼.  Co.,  34  Cal.  558;  Sepulveda  v.  Sepul- 

Steiner,  44  Qa.  546;  Jones  ▼.  Georgia  veda,   39    Cal.    13,    18;    Meighen  v. 

K  K,  62  Ga.  718;  Dart  v.  Orme,  41  Strong,  6  Minn.  177;  80  Am.  Dec.  441; 

Ga.  376;  Wynne  t.  Lumpkin,  35  Ga.  Douglass  v.    Nnzam,   16    Kan.   515; 

aw.  Shaffer  v.  Whelpley,  37  Wis.  334.     In 

Loniriana:    Dooley   ▼.    Gibson,    32  regard  to  the  nature  of  the  possession 

La.  Ann.  192;  Lange  ▼.  Baranco,  32  requisite  to  maintain  the  action,  there 

Lb.  Ami.  697;  White  v.  Sheriff,  32  La.  is  some  conflict.    It  has  been  held  on 

Ann.  130;  Dahlgreen  v.  Duncan,   26  the  one  side  that  possession  must  be 

Lbl  Ann.  363;  Deuchatell  v.  Robin-  lawful,  —  must  be  accompanied  by  a 

ion,  24  La.    Ann.    176;  Dickson    v.  daimof  right,  legal  or  equitable:  Stark 

Marks,  10  La.  Ann.  518;  Searles  v.  v.  Starrs,  6  Wall.  402;  King  v.  French, 

CostiUo,  12  La.  Ann.  203;  Millard  ▼.  2  Saw.  441;  Tichenor  v.  Kna|>p,  6  Or. 

Kichard,  13  La.  Ann.  572.  205;  and  on  the  other,  that  it  is  imma- 

MasmehuteUs:  Hill  ▼.  Andrews,  12  terial  how  possession  was  obtained,  — 

Cash.  185;  Dewey  v.  Bulkley,  1  Gray,  by  collusion,    fraud,    or    otherwise: 

416;  Macomber  ▼.  Jaf&ay,  4  Gray,  82;  Scorpion  S.  M.   Co.  v.   Marsano,  10 

Manroe  v.  Ward,  4  Allen,  150;  Tomp-  Nev.  370;  Calderwood  ▼.  Brooks,  45 

kinsT.  Wyman,  116  Mass.  558;  India  Cal.  519.    The  states  and  territories 

Wharf  T.  Central  Whar(  117  Mass.  included  in  the  second  class  are  Cal. 

604;  Tisdale  ▼.  Brabrook,  1(X2  liass.  ifornia,  Dakota,  Idaho,  Indiana,  Iowa, 

374;  Boston  M(g.  Co.  t.  Burgin,  114  Mississippi,  and  Nebraska. 

Uaaa.  340;  Bowditch  ▼•  Gardner,  113  *The  excepted  instances  are  Ken* 

Mass.  315.  tucky,  Wisconsin,  and  formerly  Ohio; 

Mittourt  Von  Phul  ▼.  Penn,  31  Mo.  See  Chase's  Ohio   Stata.   687,   1278^ 
S£a  Jva.'lS6 
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§  1397.  Essential  Features  and  Requisites. — The  essen- 
tial features  of  the  action  hrought  in  states  of  the  first 
class,  wherein  it  differs  from  the  ordinary  equitable  suit 
to  quiet  title,  are  that  the  plaintiff  may  in  all  cases  take 
the  initiative,  and  need  not  wait  for  proceedings  to  be  in- 
stituted against  him;  the  statute  is  an  enabling  act;  and 
the  action  may  be  brought  against  one  or  more  claimants 
without  regard  to  the  interest  or  title  —  legal  or  equi- 
table — which  he  or  the  plaintiff  may  hold.^  In  addition 
to  the  foregoing  differences,  possession  is  not  required  in 
states  of  the  second  class;  the  action  may  therefore  be 
brought  here  in  cases  where  a  party  at  common  law 

1697.    In  these  states  a  plaintiff  is  re-  effect  of  the  statutes  on  the  remedies 

quired  to  have  a  legal  title.     [Also,  it  of  a  plaintiff  oat  of  possession.    It  has 

seems,  in  Nebraska:  Frost  r.  Spitley,  been  contended  that  the  statutes  faaTO 

121  U.  S.  552.]  deprived  such  a  plaintiff  of  any  equi- 

^  See  the  various  statutes;  Curtis  v.  table  remedy  which  he  might  other- 

Sutter,   15  Cal.   259,   263;    Head  v.  wise  have,  leaving  as  his  only  resort 

Fordyce,  17  Cal.    149;  Central  Paa  ejectment,  or  a  legal  action  to  recover 

R.  R.  V.  I>7er,  1  Saw.  641,  648;  Stark  possession.    The  answer,  on  principle, 

V.  8tarrs,  6  Wall.  402,  410;  Smith  v.  is  plain:  equity  is  not  deprived  of  its 

Brannan,  13  Cal.   107t    H^!    Merced  jurisdiction    except   by  express   lan- 

Min.  Co.  V.  Fremont,  7  Cal.  317,  319;  guage  or  necessary  implication;  none 

68  Am.  Dec.  262;  Giltenan  v.  Lemert,  of   these  statutes  contain   such   pro- 

13  Kan.   476;    Meighen  v.  Strong,  6  hibitory  language,  nor  can  they  be  so 

Minn.  177,  179;  [Alterauge  v.  Chris-  construed  as  to  deprive  equity  of  juris- 

tiansen,  48  Mich.  60.]    See  also  Pierce  diction  to  grant  its  ordinary  remedies. 

V.   Felter,    53  CaL    18;    Stoddart  v.  Again,   in   those  states  which    have 

Burge,  53  CaL  394, — under  a  statute  of  adopted  the  reformed  procedure,  all 

the  second  class.     In  New  York,  how-  remedies,  legal  and  equitable,  are  un- 

ever,  a  plaintiff  must  have   been   in  affected:  Pomeroy  on  Kemediea,  sec 

possession  for  three  years,  claiming  an  69.     While  it  is  evident  that  a  party 

estate  in  fee,  for  life,  or  for  a  term  of  out  of  possession  holding  a  legal  title 

years  not  less  than  ten.     In  general,  must  resort  to  ejectment,  as  before,  to 

some  interest  is  necessary:    See  note  recover  potsession:  Curtis  v.  Sutter, 

preceding  last.     A  possessory  title  is  16    CaL   259,  264;    Van    Winkle  v. 

held  sufficient  to  maintain  the  action  Hinckle,  21  CaL  342;  King  v.  Csr- 

to  quiet  title  to  a  mtnins  claim  located  penter,  37  Mich.  363;  Moran  v.  Palmer, 

on  public  lands  of  the  United  States:  13  Mich.  367;   Methodist  Church  o! 

Pralus  V.  Pacific  etc.  Min.  Co.,  35  CaL  Newark  ▼.  Clark,  41  Mich.  730;  it  is 

30;  Merced  Min.  Co.  v.  Fremont,  7  equally  evident  that  the  statutes  do 

CaJ.    317;    68   Am.    Deo.    262.     [In  not  prevent  a  party  out  of  possession 

Knight  V.  Alexander,  38  Minn.  384,  from  applying  for  equitable  relief, — as, 

8  Am.  St.  Rep.  675,  it  is  held  that  one  for  example,  to  have  a  cloud  removed 

in  possession  may  maintain  the  action  or  prevent  a  cloud  from  beingcast  on 

without  other  proof  of  his  interest.]  his  title:  King  v.  Carpenter,  37  Mich. 

A  mere  trespasser  on  government  land  363;    Ormsby  v.  Barr,  22  Mich.  80; 

cannot  maintain  the  action:  Wood  v.  Low  v.  Staples,  2  Nev.  209;  Pier  v. 

Missouri  eto.  R*y,  11  Kan.  323.     A  Fond  du  Lac,  38  Wis.  470;  Jones  v. 

question  has  arisen  in  states  of  this  Smith,  22  Mich.  360;  see  also  Haml 

class,  which  cannot  very  well  arise  in  v.  Gray,  10  Neb.  186,  188. 
those  of   the  second  class,  as  to  the 
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would  be  left  to  his  remedy  by  ejectment.*  Several  of 
the  statutes  in  express  terms  allow  the  action  to  be 
brought  to  remove  clouds  from  title;'  others  are  suffi- 
ciently general  to  include  this  as  well  as  other  adverse 
claims.* 

§1398.  Suit  to  Bemove  a  Olond  from  Title.  — The 
jurisdiction  of  courts  of  equity  to  remove  clouds  from 
title  is  well  settled/  the  relief  being  granted  on  the  prin- 
ciple quia  timet, — that  is,  that  the  deed  or  other  instrument 
or  proceeding  constituting  the  cloud  may  be  used  to  in- 
juriously or  vexatiously  embarrass  or  affect  a  plaintiff's 
title.* 

§  1399.  When  the  Jurisdiction  is  Exercised  —  Oeneral 
Doctrine.  —  Whether  or  not  the  jurisdiction  will  be  ex- 

*  See  Lewis  ▼.  Soale,  52  Iowa,  11,13.     the  jnriadiction.     Gaacellation  is  the 
^  *  See  the  statutes  of  Illinois,  Missis-    ordinary  remedy  in  removing  clouds. 

nppi,  and  New  Jersey;  also  that  of  It  is  equally  well    established   that 

Geoivia.  equity  has  jurisdiction  to  prevent,  by 

*Head   ▼.    Fordyoe,  17   CaL    149;  means  of  injunctions,  clouds  from  being 

Maxon  v.  Ayers,  28  Wis.  612;  Dean  cast  on  titles:    Pettit  v.  Shepherd,  6 

T.Madison,  9  Wis.  402;  Lewis  v.  Soule,  Pai^e,  493;  28  Am.  Dec.  437;  Oakley 

52  Iowa,  11,  13.  V.  Trustees  etc.,  6  Paige,  262;  Shat- 

Afl  to  the  effect  of  the  jndgment  in  tuck  v.  Carson,  2  Cal.  ^8;  Norton  v. 
this  statutory  action,  see  Green  ▼.  Beaver,  6  Ohio,  178;  Bank  of  U.  S.  v. 
Glynn,  71  Ind.  336;  Reed  v.  Calder-  Schultz,  2  Ohio,  471;  Groves  v.  Web- 
wood,  32  CaL  109;  [People  v.  Center,  ber,  72  Dl.  606;  CUare  t.  Downing, 
66  Cal.  651;  Kittle  v.  Bellegarde,  86  130  Mass.  16;  Mann  v.  City  of  Utica, 
CaL  656;  Indiana  etc.  R.  B.  Co.  44  How.  Pr.  334;  Sanders  v.  Village  of 
V.  Allen,  113  Ind.  581.]  As  to  the  Yonkers,  63  N.  Y.  489;  Merriman  t. 
proper  or  necessary  parties  in  sll  such  Polk,  5  Heisk.  717.  See,  in  this  oon- 
niiU  to  quiet  title,  see  Pomeroy  on  nectiou,  Drake  v.  Jones,  27  Mo.  428; 
Remedies,  sees.  369^2;  Flanders  v.  [Union  Pac  R*y  Co.  ▼.  Cheyenne, 
McClanahan,  24  Iowa,  486;  Thomas  113  U.  S.  516;  Da  Wittv.  VanSchoyk, 
▼.Kennedy,  24 Iowa,  397; 95  Am.  Dec.  110  N.  Y.  7;  6  Am.  St  Rra.  342; 
740;  Beckwith  v.  Dargets,  18  Iowa,  Bishop  v.  Moorman,  98  Ind.  1;  49  Am. 
303;  Pierce  v.  Faunce,  47  Me.  507;  Rep.  731;  Gardner  ▼.  Teriy,  99  Mo. 
Newman  v.  Home  Ins.  Co.,  20  Minn.  523;  Sperry  v.  City  of  Albina»  17  Or. 
422;  Johnson  v.  Robinson,  20  Minn.  481.]  The  danger,  however,  in  snoh 
nO;  Durham  v.  Bischof,  47  Ind.  211;  cases  must  be  imminent,  and  not 
Haley  t.  Bagley,  37  Mo.  363;  Mills  v.  merely  speculative  or  potential:  San- 
Bottrick,  4  Col.  123;  Bush  v.  Hicks,  ders  v.  Village  of  Yonkers,  auipra, 
60  N.  Y.  298;  Fisher  v.  Hepburn,  48  Cases  for  preventing  and  removing 
N.  Y.  41,  55;  [Louvall  v.  Gridley,  70  clouds  from  title  depend  generally 
^  507.]  upon  the  same   principles,  and   will 

*  Hay  ward  y.  Dimsdale,  17  Ves.  Ill;  be  discussed  together.  For  statutory 
Mayor  of  Colchester  v.  Lowten,  1  Ves.  proceedings  to  remove  oloudi  from 
fcB.  226,  244;  Pettit  v.  Shepherd,  5  title,  see  §  1397. 

^aige,   493,   501;   Apthorp    v.   Com-  ^  1  Fonblanque's  Equity,  b.  1,  o.  1, 

stock,  2  Paige,  482;  Peirsoll  v.  Elliott,  sec.  8,  note  y.    See  also  Shell  y.  Mar- 

6  Pet.  95,   98;     [Holland  v.  Challen,  tin,  19  Ark.  139,  141;  Hagerv.  Shin- 

110  U.  S.    19,  24.]    Formerly  there  dler,  29  Cal.  47,  55;  Eckman  y.  Eck- 

•eems  to  have  been  some  doubt  as  to  man,  55  Pa.  St.  269,  273. 
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ercised  depends  upon  the  fact  that  the  estate  or  interest 
to  be  protected  is  equitable  in  its  nature,  or  that  the 
remedies  at  law  are  inadequate  where  the  estate  or  inter* 
est  is  legal, — a  party  being  left  to  his  legal  remedy  where 
bis  estate  or  interest  is  legal  in  its  nature,  and  full  and 
complete  justice  can  thereby  be  done.^    While  a  court  of 

1  Da  Witt  ▼.  Hayi,  2  C&L  463;  66  Lawrence  v.  Zimpleman,  37  Ark.  643f 

Am.  Dec.  352;  Hager  y.  Shindler,  29  Odie  y.  Odie,  73  Mo.  289;  [U.  8.  ▼. 

GaL  47;  OageT.  Bohrbach,  66  111.  262,  Wilson,  118  U.  S.  86;  Northern  Pao. 

266;   Gage  ▼.   Billings,   66    IlL   268;  R.    R.  Co.  t.  Cannon,  46  Fed.    Rep. 

Budd  V.  Long,  13  Fla.  288;  Lockwood  224;  Morris  t.  Townshend,  102  N.  Y. 

V.  City  of  St.  LouU,  24  Mo.  20;  Hall  387;  Weaver  ▼.  Arnold,  16  R.  I.  63^ 

V.  Whiston,  5  Allen,  126;  Hinckley  v.  Sheppard  v.  Nixon.  43  N.  J.  Eq.  632; 

Greany,    118  Mass.   695;    Daniel    t.  Peeples  y,  Bnms,  77  Ala.  290;  Teagu* 

Stewart,     66    Ala.     278;      Redmond  v.  Martin,  87  Ala.  600;  13  Am.  St^ 

y.    Packenham,   66  HI.  434;   Martin  Rep.  63;  Mathews  ▼.  Marks,  44  Ark. 

V.  Graves,  6  Allen,  601;    Sullivan  v.  437;  Graves  v.   Ewart,   99    Mu    18; 

Finnegan,  101   Mass.   447;    Plant   v.  Livingston  v.  Hall,  73  Md.  386.]    But 

Barclay,   66  Ala.   661;   Jones  v.  De  where  he  is  m  posaesthn,  and  thus  on* 

Gra£fenreid,   60  Ala.   146;    Grige   ▼.  able    to    obtain  any  adequate    legal 

Swindal,  67  Ala,  187;  Miller  v.  Nei-  relief,  he  may  resort  to  eqaity:  G^^ 

man,  27  Ark.  233;  Crane  v.  Randolph,  v.  Rohrbach,  66  UL  262,  266;  Gage  v. 

30  Ark.  579;  Munson  v.  Mnnson,  28  Billings,   66    lU.   268;  Jones   v.    De 

Conn.  582;  73  Am.  Dec.  693;  Common*  Graffenreid,  60  Ala.  145,  161;  Hinck- 

wealth  V.  Smith,  10  Allen,  448;  87  Am.  ley  v.  Greany,  118  Mass.  595;  Sulli- 

Dec.  672;    Kennedy  v.  Northnp,    16  van    v.     Finnegan,    101     Mass.   447; 

HI.  148;  Moran  v.  Palmer,  13  Mich.  Clouston  v.   Shearer,  99  Mass.   209; 

367;  King  v.  Carpenter,  37  Mich.  363;  Branch  v.  Mitchell,  24  Ark.  431,  439; 

Branch  v.  Mitchell,  24  Ark.  431.  [Allen  v.  Hanks,  136  U.  S.  311;  Dall's 

As  to  whether  possession  by  a  Appeal,  113  Pa.  St.  510;  Loomis  v. 
plaintiff  is  necessary  before  he  can  Roberts,  57  Mich.  284.]  Where,  on  the 
resort  to  equity  to  remove  a  cloud,  other  hand,  a  party  out  of  posseaaion 
there  appears  to  be  some  conflict  of  has  an  equitable  title,  or  where  he 
opinion,  arising  from  loose  and  care-  holds  the  legal  title  under  dream- 
less statements  of  judses,  and  an  over-  stances  that  the  law  cannot  famish 
looking  of  the  principles  of  equity  in  him  full  and  complete  relief,  his 
regard  to  the  exercise  of  its  juris-  resort  to  equity  to  have  a  dead  re- 
diction.  When  the  estate  or  interest  moved  ought  not  to  be  questioned: 
to  be  protected  is  equitable,  the  juris-  Redmond  v.  Packenham,  66  HI.  434; 
diction  should  be  exercised  whether  Plant  v.  Barclay,  66  Ala.  561;  Thomp> 
the  plaintiff  is  in  or  out  of  possession,  son  v.  Lynch,  29  Cal.  189;  Hager  t. 
for  under  these  circumstances  legal  Shindler,  29  Cal.  47;  Kennedy  t. 
remedies  are  not  possible;  but  when  Northup,  15  HI.  148,  162;  Branch  t. 
the  estate  or  interest  is  legal  in  its  Mitchell,  24  Ark.  431,  439;  King  t. 
nature,  the  exercise  of  the  jnrisdic-  Carpenter,  37  Mich.  363;  Ormsby  t. 
tion  depends  upon  the  adequacy  of  Barr,  22  Mich.  80,  84;  Low  v.  Staples^ 
legal  remedies.  Thus,  for  example,  a  2  Nev.  209,  212;  Pier  v.  Fond  da  Iac, 
plaintiff  out  of  possession,  holding  the  38  Wis.  470;  Lawrence  v.  Zimpleman, 
legal  title,  will  be  left  to  his  remedy  37  Ark.  643,  645;  Booth  v.  WUey,  102 
by  ejectment,  under  ordinary  circum-  HI.  84, 114;  [Stewart  v.  Meyer,  54  Md. 
stances:  Burton  v.  Gleason,  66  HI.  25;  454;  Shipman  v.  Furniss,  69  Ala.  665; 
Polk  V.  Pendleton,  31  Md.  118;  44  Am.  Rep.  628;  Woodstock  Iron 
Branch  v.  Mitchell,  24  Ark.  431,  439;  Co.  v.  Fnllenwider,  87  Ala.  684;  IS 
Moran  r.  Palmer,  13  Mich.  367,  370;  Am.  St.  Rep.  73;  Haworth  ▼.  Taylor, 
Crane  v.  Randolph,  30  Ark.  579;  108  HI.  275;  Redin  ▼.  Branhan,  43 
Munson  ▼.  Munson,  28  Conn.  582;  Minn.  283;  Armstrong  v.  Connor,  86 
King  V.   Carpenter,    37  Mich.    363;  Ala.   3i)0;   Mason  ▼•   Black,  87   Mow 
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equity  will  set  aside  a  deed,  agreement,  or  proceeding 
affecting  real  estate,  where  extrinsic  evidence  is  necessary 
to  show  its  invalidity,  because  such  instrument  or  pro- 
ceeding may  be  used  for  annoying  and  injurious  purposes 
at  a  time  when  the  evidence  to  contest  or  resist  it  may 
not  be  as  effectual  as  if  used  at  once,^  still,  if  the  defect 
appears  upon  its  face,  and  a  resort  to  extrinsic  evidence  is 
unnecessary,  the  reason  for  equitable  interference  does 
not  exist,  for  it  cannot  be  said  that  any  cloud  whatever 
is  cast  upon  the  title.*    Cases  showing  various  conditions 

329.]  While  it  cannot  be  laid  that  t.  Stewart,  65  Ala.  27S;  Lockett  ▼. 
the  eases  are  nniform  on  the  abore  pro-  Hurt,  67  Ala.  198;  lick  v.  Rav,  48 
positioDB,  stiU  it  is  believed  that  the  CaL  83;  Alden  v.  Trubee,  44  Conn, 
rale  stated  in  the  text  and  the  abore  466;  Brooks  v.  Keams,  86  EI.  647; 
explanations  are  fonnded  on  principle  Clark  r.  Covenant  etc.  Ins.  Ca,  62 
sua  are  sufficient  to  reconcile  a  rast  Mo.  272;  Johnson  v.  Cooper,  2  Yerg. 
msJMity  of  the  conflicting,  or  appar-  624;  24  Am.  Dec.  602;  Almony  t. 
enUy  conflicting,  judicial  opinions  and  Hicks,  3  Head,  39;  Banco  v.  Gallagher, 
dtobx  on  this  question.  In  some  of  the  6  Blatchf.  481;  Smith  v.  Fellows,  9 
eases  the  rule  is  so  broadly  stated  as  Jones  &  S.  36;  Barton  t.  Drake,  2] 
io  require  a  plaintiff,  seeking  to  have  Minn.  299.  [Also  Gage  r.  Kaufman, 
a  dood  removed,  under  all  circum-  133  U.  8.  471;  Cowan  y.  Sapp,  74  Ala. 
stances  to  be  in  possession:  Orton  t.  44;  Hare  ▼.  Carnall,  39  Ark.  196;  Tib- 
Smith,  18  How.  263;  Daniel  ▼.  Stew-  betto  v.  Fore,  70  Cal.  242.]  A  case  for 
art,  55  Ala.  278;  Amett  v.  Bailey,  60  the  interposition  of  equity  is  made  the 
Ala.  435;  Tyson  t.  Brown,  64  Ala.  stronger  by  the  fact  that  parol  testi- 
214;  Baines  v.  Barnes,  64  Ala.  376;  mony  is  essential  to  ahow  the  in- 
Smith*s  Ez*r  t.  Cockrell,  66  Ala.  64;  validity:  See  the  preceding  cases.  In 
Miller  v.  Neiman,  27  Ark.  233;  Keane  Waterbury  Say.  Bank  y.  Lawler,  46 
▼.  Kyne,  66  Mo.  216;  Haytbom  v.  Conn.  243,  246,  it  was  held  that  relief 
Hargerem,  7  N.  J.  £q.  824;  Bnsbee  would  not  be  given  where  the  rebut* 
▼.  Lewis,  86  N.  C.  332;  Herrington  y.  ting  evidence  was  a  matter  of  record, 
Williams,  31  Tex.  448;  Clark  v.  Cove-  and  easily  obtained.  See  siso  Haines's 
nsnt  etc  Ins.  Co.,  62  Mo.  272;  [Frost  Appeal,  73  Pa.  St  169. 
▼.  Spitley,  121  U.  S.  552;  Harland  v.  *  Simpson  v.  Lord  Howden,  3  Mylne 
B.  &  M.  T.  Co.,  32  Fed.  Rep.  805;]  ft  C.  97,  102, 103, 108,  and  cases  cited; 
while,  on  the  other  hand,  it  is  as  gen-  Cox  v.  Clift,  2  N.  Y.  118;  Van  Doren 
erally  stated  that  possession  is  never  v.  Mayor  etc.,  9  Paige,  388;  Hey  wood 
essential:  Almony  y.  Hicks,  3  Head,  v.  City  of  Buffalo,  14  N.  Y.  634;  Over- 
39;  Hager  y.  Shindler,  29  Cal.  47;  ing  v.  Foote,  43  N.  Y.  290;  Marsh  v. 
Thompson  y.  Lynch,  29  Cal.  189;  City  of  Brooklyn,  59  N.  Y.  280;  Levy 
Boncb  V.  Gallagher,  5  Blatchf.  481;  v.  Hart,  54  Barb.  248;  Tilden  v.  Mayor 
Jones  V.  Smith,  22  Mich.  360.  Both  etc.,  56  Barb.  340;  Mulligan  v.  Baring, 
of  these  extreme  views  are  open  to  3  Daly,  75;  Howell  v.  City  of  Buffalo, 
criticism,  and  the  cases  should  always  2  Abb.  App.  412;  Faruham  v.  Camp- 
be  considered  with  reference  to  the  bell,  34  if.X,  480;  Dederor  v.  Voor- 
£Mt8  actually  before  the  court.  hies,  81  N.  Y.  163;  Stuart  v.  Palmer, 
*  Crooke  v.  Andrews,  40  N.  Y.  647;  74  N.  Y.  183;  30  Am.  Rep.  289;  Town- 
Newell  V.  Wheeler,  48  N.  Y.  486;  send  y.  Mayor  etc.,  77  N,  Y.  642; 
Ward  V.  Dewey,  16  N.  Y.  519;  Rad-  Wells  v.  aty  of  Buffalo,  80  N.  Y.  263; 
cliff  V.  Rowley,  2  Barb.  Ch.  23;  Long-  Peirsoll  v.  Elliott,  6  Pet.  96;  Posey  v. 
ley  ▼.  City  of  Hudson,  4  Thomp.  &  C.  Conaway,  10  Ala.  811;  Cohen  v.  Sharp, 
353;  Congregation  Shaarai  Tephila  v.  44  Cal.  29;  Head  v.  James,  13  Wis. 
Mayor  etc,  53  How.  Pr.  213;  Daniel  641;    Shepardson  y.   Supervisors,  28 
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of  facts  in  instruments  creating  clouds,  and  when  juris- 
diction will  be  exercised,  are  given  in  the  foot-note.  In 
the  absence  of  statutes  giving  a  prima  facie  validity  to 
deeds  or  other  proceedings,  the  following  doctrine  seems 
to  be  sustained  by  the  great  majority  of  the  American 
decisions:  Where  the  instrument  or  proceeding  consti- 
tuting the  alleged  cloud  is  absolutely  void  on  its  face,  so 
that  no  extrinsic  evidence  is  necessary  to  show  its  inva- 
lidity, and  where  the  instrument  or  proceeding  is  not  thus 
void  on  its  face,  but  the  party  claiming  under  it,  in  order 
to  enforce  it,  must  necessarily  offer  evidence  which  will  tn- 
evitably  show  its  invalidity  and  destroy  its  efficacy, —  in 
each  of  these  cases  the  court  will  not  exercise  its  juris- 
diction either  to  restrain  or  to  remove  a  cloud,  for  the 
assumed  reason  that  there  is  no  cloud.^    While  this  doc- 

Wis.  593;  Brign  y.  Johnson,  71  Me.  335;  Johnson  t.  Stevens,  13  How.  Pr. 

235;  iBnsbeer.  Mauy,  85  N.  C.  329;  132;  Mann  v.  City  of  Utica,  44  How. 

Minturn  v.  Smith,  3  Saw.  142;  Curtis  Pr.  334;  Astor  v.  Mayor  etc.,  5  Jones 

V.  City  of  East  Saginaw,  35  Mich.  508.  ft  S.  539;  Lennon  t.  Mayor   etc.,  5 

See  the  rale  as  stated  in  Merchants'  Daly,  347;  Nichols  t.  Voorhis,  9  Hnn, 

Bank  v.  Evans,  61  Mo.  335,  346.     [See  171;  Masterson  v.  Hoyt,  55  Barb.  520; 

also  Phelps  v.  Harris,  101  U.  S.  375;  [Rumsey  v.  City  of  Buffalo,  97  N.  Y. 

Clark  v.  Davenport,   95  N.  Y.   477;  114.] 

Moores  v.  Townshend,  102  N.  Y.  387;  *  Deeds:  I<jron  v.  Hnnt»  11  Ala.  295; 

Pooley  V.   Buffalo,    124    N.  Y.   206;  46  Am.  Deo.  216;  Hunt  v.  Acre,  28 

Browning  v.  Lavender,  104  N.  C.  73;  Ala.  580;   Barclay  v.  Henderson,  44 

Benner  v.  Kendall,  21  Fla.  584;  Curry  Ala.  269;  Daniel  v.  Stewart,  55  Ala. 

V.  Peebles,  83  Ala.   225;  Cornish  v.  278;   Lockett  v.  Hart,   57  Ala.    198; 

Frees,  74  Wis.   490;  Oilman  v.  Van  Posey  v.  Conaway,  10  Ala.  811;  Flor- 

Brant,  29  Minn.  271.]  enue  v.  Paschal,  50  Ala.  28;  Plant  v. 

In  many  states,  deeds,  certificates,  Barclay,   56  Ala.  561;    Jones  ▼.   De 

and  other  instrnments  given  on  sales  Oraffenreid,  60  Ala.   145;  Amett  ▼. 

for  taxes  are  made  prima  facie  evi-  Bailey,  60  Ala.  435;  Tyson  v.  Brown, 

dence  by  statute  of  the  regularity  of  64  Ala.  244;  Baines  v.  Barnes,  64  Ala. 

proceeding  connected  with  the  assess-  375;  Smith's  Bx'r  t.  Cookrell,  66  Ala. 

ments  and  sales,  and  it  is  well  settled  64;  Grigff  v.   Swindal,  67  Ala.    187; 

that  courts  of  equity  will  set  aside  Shell  v.  Martin,  19  Ark.  139;  Walker 

such  instruments  for  defects,  although  v.  Peay,  22  Ark.  103;  Millerv.  Neiman, 

such  defects  are  apparent  on  the  faces  27  Ark.  233;    Crane  ▼.  Randolph,  30 

of  the  instruments:  Scott  v.  Onder-  Ark.  579;  Riley  v.  Pehl,  23  €^.  70; 

donk,  14  N.  Y.  9;  67  Am.  Deo.  106;  Hager  v.  Shindler,  29  Cal.  47;  Tfaomp- 

Huntington  v.   Cent.   Pac.  R.  R.,  2  son  v.   Lynch,  29  CaL    189;  Lick  v. 

Saw.  503;  Palmer  v.  Rich,  12    Mich.  Ray,  43  Cal.  83;  Cohen  v.  Sharp,  44 

414;  Marquette  etc.  R.  R.  v.  City  of  Cal.  29;  Alden  v.  Trubee,  44  Cx>nn. 

Marquette,  35  Mich.  504;  Weller  v.  455;    Munson  ▼.    Munson,  28  Conn. 

City  of  St.  Paul,  5  Minn.  95;  Allen  v.  582;  73  Am.  Deo.  693;  Stout  v.  Cook, 

City  of  Buffalo,  39  N.  Y.  386;  Hatch  37  HI.  283;  Reed  v.  TVler,  66  HI.  288; 

V.   City  of    Buffalo,    38    N.  Y.   276;  Gage  v.  Billings,  66  HL  268;  Reed  v. 

Crooke  v.   Andrews,   40   N.  Y.  547;  Reber,  62  111.  240;  Lee  v.  Ru^le<t,  62 

Lewis  V.  City  of  Buffalo,  29  How.  Pr.  Ill  427;  Kenutidy  v.  Northup,  15  lU. 
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trine  may  be  settled  by  the  weight  of  authority,  I  must 
express  the  opinion  that  it  often  operates  to  produce  a 

149;  Redmond  t.  Packenham,  66  IlL  sonal  property);  Clouston  v.  Shearer, 
04;  Brooks  v.   Kearns,  86  III.   547;  99  Mass.   209;  Comm.   v.   Smith,  10 
Burton  ▼.  Gleason,  56  IlL  25;  Peck  ▼.  Allen,  448;  87  Am.  Dec.  672;  Vogler 
Sexton,  41  Iowa,  566;  Gerry  v.  Stim*  ▼.  Montgomery,  54  Mo.  577;  Ward  ▼. 
■on,  60  Me.  186;  Polk  v.  Boee,  25  Md.  Dewey,  16  N.  Y.  519;  Smith  v.  Fel- 
153;  89  Adl  Dec  773;  Polk  v.  Bey*  Iowa,  9  Jones  k  S.  36;  Eldrtdge  v. 
nolda,  31  Md.  106;  Polk  v.  Pendleton,  Smith,  34  Vt.  484;  [Browning  ▼.  Laveu- 
31  Md.  118;  Briggs  ▼.  Johnson,  71  Me.  der,  104  N.  O.  69.] 
235;  Martin  v.  Graves,  5  Allen,  601;  AaaessmetUa  /or  taxes:  See  last  pre- 
Boms  V.  Lynde,  6  Allen,  305;  Sulliyan  ceding  note;  De  Witt  ▼.  Hays,  2  Cal. 
▼.  f^negan,  101  Mass.  447;  Russell  463;  56  Am.  Dec.   352;    Mintarn  ▼, 
▼.  Deshon,   124  Mass.  342;  Davis  v.  Smith,  3  Saw.   142;  Waterbury  Sav. 
City  of  Boston,  129  Mass.  377;  Mer-  Bank  v.  Lawler,  46  Conn.  243;  Gage 
chants' Bank  ▼.  Evans,  51  Mo.  335;  v.  Rohrbaoh,  56  III  262;  Gage  v.  Chap- 
Clark  V.  Covenant  etc.  Ins.  Co.,  52  Mo.  man,  56  111.  311;  Barnett  t.  Cline,  oO 
272;  Harrington  y.  Utterback,  57  Mo.  111.   205;  Holland  ▼.   Mayor  etc.,  11 
519;  Kaane  v.  Kyne,  66  Mo.  216;  Hay.  Md.  186;  69  Am.  Dec.  195;  Scofield  v. 
thorn  V.  Margerem,  7  N.  J.  Eq.  324;  City  of  Lansing,  17  Mich.  437;  Henry 
Downing  v.  Wherrin,  19  K.  H.  9.  91;  v.  Gregory,  29  Mich.   68;  Cnrtis  v. 
49  Am.  Dec.  139;   Hall  v.  FUher,  9  City  of  East  Saginaw,  35  Mich.  508; 
Bsrbb  17;  BofEedo  etc.  R.  R.  v.  Lamp-  Lockwood  v.  City  of  St.  Louis,  24  Mo. 
BOO,  47  Barb.  533;  Remincrton  Paper  20;  Fowler  v.  City  of  St.  Joseph,  37 
Ca  V.  O'Dongherty,  81  K.  Y.  484;  Cox  Ma  228;  McPike  v.  Pen,  51  Mo.  63; 
V.  Clift,  2  K.  Y.  118;  Bockes  v.  Lan-  Johnson  v.  Hahn,  4  Neb.  139;  Morris 
sing,  74  N.  Y.  437;  Hotchkiss  v.  Elt-  Canal  etc.  Co.  v.  Jersey  City,  12  N.  J. 
ing,  36  Barb.  38;  Levy  v.  Hart,  54Biu>b.  Eq.  227;  Longley  v.  City  of  Hudson, 
248;  Busbee  v.  Macy,  85  N.  C.  329;  4    Thorop.     &    C.    353;    Newell    v. 
Bosbee  ▼.  Lewis,  85  N.  C.  332;  Jones's  Wheeler,  48  N.  Y.  486;  Cons.  Shaarai 
Heirs  v.  Perry,  10  Yerg.  59;  30  Am.  Tephila  r.  Mayor  etc.,  53  How.  Pr. 
Dec  430;  Johnson  v.  Cooper,  2  Yerg.  213;  Hebrew  etc.  Ass'n  v.  Mayor  etc., 
524;  24  Am.   Deo.   502;    Almony  v.  4  Hun,  446;  Dederer  y.  Voorhies,  81 
Hicks,  3  Head,  39;  Carter  v.  Taylor,  3  N.  Y.  153;  Van  Doren  v.  Mayor  etc. 
Head,  30;  Butler  v.  Rutledge,  2  Cold.  9  Paige,  388;  Hey  wood  t.  City  of  Baf- 
4;  Whillock  ▼.  GrUham,  3  Sneed,  237;  falo,  14  N.  Y.  534;  HoweU  t.  City  of 
Williams  t.  Williams,   7   Baxt    116;  Buffalo,  2  Abb.  App.  412;  Overing  v. 
Hnffman  v.  Huffman,  1  Lea,  491;  Jones  Foots,  43  N.  Y.  290;  Tilden  v.  Mayor 
V.  Keale,  2  Pat.  &  H.  339;  Carroll  v.  etc.,  56  Barb.  340;  Sanders  v.  Village 
Brown,  28  Gratt.  791;  Willis  v.  Sweet,  of  Yonkers,  63  N.  Y.  489;  Marsh  v. 
49  Wis.  505;  Bunce  v.  Gallagher,  6  City  of  Brooklyn,  59  N.  Y.  280;  Guest 
Blatchf.481;  PeirsoU  y.  Elliott,  6  Pet  v.  City  of  Brooklyn,  69  N.   Y.  506; 
d5;  [Fnlgham  v.    Pate,  77  6a.  454;  Stuart  y.  Palmer,  74  N.  Y.  183;  30 
Conant  v.  Buesing,  23  Fla.  559;  Lake  Am.  Rep.  289;  Townsend  y.   Mayor 
Saperior   Land    Co.   v.   Emerson,  38  etc.,  77  N.  Y.  542;  Wells  y.  City  of 
Minn.  406;  8  Am.  St.  Rep.  679  (cloud  Buffalo,  80  N.  Y.  253;  Burnet  y.  Corp. 
on  rights  of  riparian  owner  created  by  of  Cincinnati,  3  Ohio,  73;  17  Am.  Deo. 
a  dsM  purporting  to  oonvey  the  sou  582;  Culbertson  y.  City  of  Cincinnati, 
ander  the  water  and  beyond  low-water  16  Ohio,  574;  Shepardson  y.  Supervi- 
niark).  sors,  28  Wis.  593;  Milwaukee  Iron  Co. 

Tax  deeds:    Brooks  y.  Howland,  58  y.   Town  of  Hubbard,    29    Wis.   51; 

N.  H.  98;  Dull's  Appeal,  113  Pa.  St.  Hamilton  y.  City  of  Fond  du  Lac,  26 

h\0;  Hare  v.    Camall,  39  Ark.  196;  Wis.    490;   Head  v.  James,  13  Wit. 

Caasiano   v.    Ursnline   Academy,    64  641 ;  [Union  Pac.  R'y  Co.  y.  Cheyenne, 

Tex.  673.]  113  U.  S.  516;  PoweU  y.  City  of  Par- 

Mortgages:    Ramsdell  v.  Fuller,  28  kersburg,   28  W.   Va.   698;  Eddy  v. 

Gal.  37;  87  Am.  Dec.   103;  City  of  Township  of  Lee,  73  Mich.  123;  Roe 

Hartford  v.  Chipman,  21  Conn.  488;  v.  Lincoln  County,  56  Wis.  66;  State 

Sherman  v.  Fitdi,  98  Mass.  59  (per-  v.  Philips,  97  Mo.  331;  Northern  Pac 
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denial  of  justice.  It  leads  to  the  strange  scene,  almost 
daily  in  the  courts,  of  defendants  urging  that  the  instru- 
ments under  which  they  claim  are  void^  and  therefore 
that  tJiey  ought  to  be  permitted  to  stand  unmolested^  and  of 
judges  deciding  that  the  court  cannot  interfere,  because 
the  deed  or  other  instrument  is  void^  while  from  a  business 
point  of  view  every  intelligent  person  knows  that  the  in- 
strument is  a  serious  injury  to  the  plaintiff's  title,  greatly 
depreciating  its  market  value,  and  the  judge  himself  who 
repeats  the  rule  would  neither  buy  the  property  while 
thus  affected  nor  loan  a  dollar  upon  its  security.  This 
doctrine  is,  in  truth,  based  upon  mere  verbal  logic,  rather 
than  upon  considerations  of  justice  and  expediency.^ 

R.  R.  Co.  T.  Garland,  5  Mont.  146;  Rooney  ▼.  Sonle,  45  Vt  SOS;  GoodeU 
Sperrv  v.  City  of  Albina,  17  Or.  4S1.1  v.  Blumer,   41  Wis.  436;  Gfunble  ▼. 
Juagmenis  and  exectUiona:  Burt  t.  X^oop,   14  Wia.  465;  Moore  t.   Cord, 
Cassety,  12  Ala.  734;  Ala.  eto.  Co.  ▼.  14  Wis.   213;    Standish  v.    Dow,  21 
Pettway,  24  Ala.  544;  Rea  ▼.  Long-  Iowa,  363;  [Sharp  v.  TatnaU*  5  Del 
street,  54  Ala.  291;  Pizley  v.  Huggins,  Cb.  302;  Graham  ▼.  Hall,  68  Oa.  354; 
15  Cal.  127;  Bnglund  v.  Lewis,  25  Cal.  Cowan  v.  Sapp,  74  Ala.  44;  Bank  r. 
337;  Shattuok  v.  Carson,  2  Cal.  588;  Ewing,  12  Lea,  598;  Bishop  v.  Moor- 
Hail  y.  Theisen,  9  Pao.  C.  L.  J.  479;  man,  98  Ind.    1;  49  Am.   Bep.  731; 
Badd  V.  Long,  13  Fla.  288;  Davidson  Bristol  v.  Hallyburton,  93  N.  C.  384 
V.  Seegar,  15  Fla.   671;  Campbell  ▼.  (no  cloud);  Ketchin  ▼.  McCarley,  26 
McCahan,  41  IlL  45;  Tucker  v.  Con-  S.  C.  1;  4  Am.  St.  Rep.  674;  Shally  v. 
well,  67  III  552;  Henderson  v.  Palmer,  Spillman,   19    Fla.    500    (no  olond). 
71  IlL  579;  22  Am  R«p.  117;  Groves  But  see  Thomas  v.  West,  59  Wis.  103.1 
▼.  Webber,  72  III.  606;  Key  City  etc.        MUceUaneom  cases:   Mayor  etc  v. 
Co.  V.  Munsell,  19  Iowa,  305;  Hall  v.  North  ;  Shore    etc.    Co.,    9  Hun,  620 
Whiston,  5  Allen,  126;  Hinckley  ▼•  (lease);  Spofiford  v.  Bangor  etc.  R  Rt 
Greany,    118  Mass.   595;    0*Hare  v.  66  Me.  51  (ditto);  Larmon  ▼.  Jordan, 
Downing,   130  Mass.   16;   Barton  v.  56  III.  204  (land  contract  placed  on 
Drake,    21    Minn.    299;    Hanson   v.  record);    Sea  v.   Morehouse,  79  HI. 
Johnson,   20    Minn.    194;    Drake    y.  216  (ditto);  Boyd  v.   Schlesinger,  59 
Jones,  27  Ma   428;    Uhl  v.  May,   5  N.  Y.  301  (ditto);  Washburn  v.  Bom- 
Neb.    157;  Tucker  v.  Kenniston,  47  ham,  63  N.  Y.  132  (ditto);  Nickersoa 
N.  H.  267;  93  Am.  Dec.  425;  Radcliff  v.   Loud,    115  Mass.  94    (papers  re- 
V.  Rowley,  2  Barb.  Ch.  23;  Lounsbury  corded  giving  notice  of  claim  to  land); 
V.   Purdy,   18   N.  Y.  515;  Tisdale  v.  Sanxay  ▼.  Hunger,  42  Ind.  44  (papers 
Jones,     sis    Barb.     523;    Brown    r.  recorded  giving  notice  of  dispute  as  to 
Goodwin,   75  N.    Y.   409;  Fonda  v.  right  of  way);  Yauger  v.  Skinner,  14 
Sage,    48    N.    Y.    173;  Farnham    v.  N.  J.  £q.  389  (findings  of  commii' 
Campbell,  34  N.  Y.  480;  Schroeder  v.  sion  of  lunacy). 
Gomey,  73  N.   Y.   430;  Mulligan  v.        >  [In  Dav    Company  r.   SUte^   68 
Baring,  3  Daly,  75;  Tear  v.  Mathews,  Tex.  526,  the  foregoing  criticism  upon 
Wright,  371;  Bank  of  U.  S.  v.  Schultz,  the  general  rule  was  quoted  and  ap- 
2  Ohio,  471;  Norton  v,  Beaver,  5  Ohio,  proved,  and  an  instrument  void  opos 
178;  Merriman  ▼.  Polk,  5  HeUk.  717;  its  face  was  canceled.] 
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FIFTH  GROUP. 

REMEDIES  BY  WHICH  EQUITABLE  OBLIGA- 
TIONS  ARE  SPECIFICALLY  AND  DIRECTLY 
ENFORCED. 


CHAPTER  FIRST. 

SPECIFIC  PERFORMANCE  OF  CONTRACTS. 

f  I400L    Katore  and  objeel 

1 1401.  Bpedfio  perfonnanoa  of  contracts;  groundi  of  tho  Jnrisdiotioii. 

1 1402.  Sztent  of  the  Jurisdiction;  inadequacy  of  damages;  Tariou  kinds  of 

oontracts. 
f  14031    The  same:  Impraoticabjlity  of  the  l^gal  remedy. 
§  1404b    The  jurisdiction  discretionary. 
1 140S.    Essential  elements  and  incidents. 
f  1406.    Bights  under  the  contract;  effect  of  events  without  the  agency  of  the 

parties. 
f  1407.    Performance  by  plaintiff  a  condition  preoedenth 
i  1406.    Time  as  affecting  the  right  to  a  performance. 
§  1409.    Enforcement  of  verbal  contracts  part  periOTmed* 
§  1410L    Damages  in  place  of  a  specific  periormanoe. 

§  1400.  NatTire  and  Object.  —  The  remedies  embraced 
in  this  group  are  all  purely  equitable,  and  the  rights  of 
the  complainant  and  obligations  of  the  defendant  which 
are  enforced  by  their  means  are  also  equitable.^  They 
belong,  therefore,  to  the  exclusive  jurisdiction  of  equity. 
Their  distinctive  object  is  to  specifically  enforce  the  com- 
plainanVs  equitable  right,  and  to  compel  the  defendant 
to  specifically  perform  the  actual  equitable  obligation 
which  rests  unon  him.  This  group,  as  a  whole,  contains 
the  specific  performance  of  contracts,  including  the  per- 

>  Although  oontraots  may  also  give  ing  from  them,  and  not  the  legal  duty. 

riM  to  a  legal  right,  yet  when  equii^  In  most  cases,  it  turns  the  vendee's 

wmpsls  their  specific  performance,  it  equitable  etkUt  into  a  legal  one. 
*woes  the  equitable  obligation  aris* 
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formance  of  verbal  contracts  for  the  sale  of  land  which 
have  been  part  performed,  and  the  delivery  up  of  specific 
chattels;  the  specific  enforcement  of  trusts^  express  and 
implied;  and  the  specific  enforcement  of  obligations  aris- 
ing from  fiduciary  relations  analogous  to  trusts.^ 

§  1401.  Specific  Performance  of  Oontracts — Qroimd 
of  the  Jurisdiction. — The  remedy  of  the  specific  perform- 
ance of  contracts  is  purely  equitable,  given  as  a  substitute 
for  the  legal  remedy  of  compensation,  whenever  the  legal 
remedy  is  inadequate  or  impracticable.  In  the  language 
of  Lord  Selborne:  ''  The  principle  which  is  material  to 
be  considered  is,  that  the  court  gives  specific  performance 
instead  of  damages  only  when  it  can  by  that  means  do 
more  perfect  and  complete  jiiatice"  *  The  jurisdiction  de- 
pending upon  this  broad  principle  is  exercised  in  two 
classes  of  cases:  1.  Where  the  subject-matter  of  the  con- 
tract is  of  such  a  special  nature,  or  of  such  a  peculiar 
value,  that  the  damages,  when  ascertained  according  to 
legal  rules,  would  not  be  a  just  and  reasonable  substitute 
for  or  representative  of  that  subject-matter  in  the  hands 
of  the  party  who  is  entitled  to  its  benefit;  or  in  other 
words,  where  the  damages  are  inadeqiuite;  2.  Where,  from 
some  special  and  practical  features  or  incidents  of  the 
contract  inhering  either  in  its  subject-matter,  in  its  terms, 
or  in  the  relations  of  the  parties,  it  is  impossible  to  arrive 
at  a  legal  measure  of  damages  at  all,  or  at  least  with  any 

^  The  indirect  apeoifio  enforcement  judicial  relatioDB  ffrowins  oat  of  the 

of  certain  contracts  by  means  of  an  contract  between  tnem:  See  Bnzton  ▼. 

injunction  has  ahready  been  consid-  lister,  8  Atk.  383;  Wright  t.  Bell,  6 

ered  in  a  preceding  chapter  (§9  1341-  Price,   325,    328,    329;    Adderley   ▼. 

1344),  ana  will  not  be  here  discussed.  Dixon,  1  Sim.  ft  St.  607,  610;  Ord  ▼. 

'  Wilson  y.  Northampton  etc  R'y,  Johnston,  1  Jur.,  N.  S.,  1063,  1064. 
L.  &  9  Ch.  279, 284.  The  foundation  It  follows,  therefore,  that  the  remedial 
and  measure  of  the  jurisdiction  is  the  right,  if  it  exists  at  all,  must  be  mu* 
desire  to  do  justice,  which  the  legal  tual;  each  party  must  be  able  to  en- 
remedy  would  fail  to  gire.  This  jus-  force  the  remeay  against  the  other: 
tice  is  primarily  due  to  the  plaintiff,  Adderley  ▼.  Dixon,  supra;  Old  Colony 
but  not  exclusively,  for  the  equities  R.  R.  v.  Evans,  6  O^ray,  25;  66  Am. 
of  the  defendant  are  also  protected.  Dec.  394;  Brown  ▼.  Hal^  5  P&ige,  2S5; 
Specific  performance  is,  therefore,  a  28  Am.  Dec.  425;  Schroeppelv.  Hopper, 
conscious  attempt  on  the  part  of  the  40  Barb.  425;  Mopper  ▼.  Hopper,  16 
court  to  do  complete  justice  to  both  N.  J.  £q.  147;  but  see  Jones  ▼.  New- 
the  parties  with  respect  to  all  the  hall,  115  Mass.  244;  16  Am.  Rep.  97. 
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Bufficient  degree  of  certainty,  so  that  no  real  compensa- 
tion can  be  obtained  by  means  of  an  action  at  law;  or 
in  other  words,  where  damages  are  impracticable} 

§  1402.  Extent  of  the  Jurisdiction — Inadequacy  of 
Damac^es.  —  The  object  of  the  present  discussion  is  to  de- 
termine the  general  classes  of  contracts  which  come 
within  the  jurisdiction,  and  which  may  be  specifically  en- 
forced. Whether  any  particular  contract  belonging  to  one 
of  these  classes  will  actually  be  thus  enforced  depends  upon 
other  equitable  elements,  to  be  described  hereafter.  Lands: 
Where  land,  or  any  estate  therein,  is  the  subject-matter 
of  the  agreement,  the  inadequacy  of  the  legal  remedy  is 
well  settled,  and  the  equitable  jurisdiction  is  firmly  estab- 
lished.*   Whenever  a  contract  concerning  real  property 

'TbegroQiid  of  the  jurisdiction  may  Bnckland  ▼.  Papillon,  L.  R.  2  Gh.  67; 

be  practically  stated  tbns:   that  an  Clark  v.  Clark,  49  Cal.  586;  Switzer 

award  of  damages  will  not  put  the  ▼.  Gardner,  41  Mich.  164;  [Wallace  v. 

party  in  a  situation  as  beneficial  to  Scoggins,  17  Or.  476;  Myers  v.  Sill- 

him  as  if  the  agreement  were  specifi-  jacks,   68    Md.   319.]      Contracts  /or 

caUy  performed:  Harnett  v.  Yielding,  mortgageit:  Ashton  ▼.  Corrigan,  L.  R. 

2  Schoales  &  L.  549,  553;  Phyfe  v.  13  £q.  76;  Hermann  v.  Hodges,  L.  R. 

Warden,  2  Edw.  Ch.  47;  Stnyvesant  16  £q.   18;    De  Fierres  ▼.  Thorn,  4 

▼.  The  Mayor  etc.,    11   Paige,   4] 4;  Bosw.  266;  City  etc  Ins.  Ca  ▼.  01m- 

Richmond  ▼.  Dnbnqne  etc.  R.  R.,  33  sted,  33  Conn.  476;  St.  Panl  Divi&ion 

Iowa,  422;  Blanchard  v.  Detroit  etc.  etc.  v.  Brown,  1 1  Minn.  356;  McClin- 

R.  R.,  31  Mich.  43;  18  Am.  Rep.  142;  tock  ▼.  Laing,  22  Mich.  212;  Dean  v. 

Bogan  T.  Danghdrill,   51    Ala.   312;  Anderson,  34  N.  J.  Eq.  496;  [Hicks  v. 

WUIaid  ▼.  Tayloe,  8  Wall.  557;  Som-  Tnrck,  72  Mich.  311;  Irvine  ▼.  Arm- 

erby  ▼.  Bnntin,  118  Mass.  279;  19  Am.  strong,  31  Minn.  216.]    Family  neUU" 

Rep.  459;  McGarvey  v.  Hall,  23  Cal.  tnents:   Wistar's  Appeal,  80    Pa.  St. 

140;  [Fme  ▼.  Houghton,  6  Col.  318.]  484;  Henry  v.    Henry,  27  Ohio    St. 

*  n  221,  and  note;]  Harnett  ▼.  121 ;  [Stratton  ▼.  Stratton,  58  N.  H. 
Yielding,  2  Schoales  &  L.  549,  553,  473;  42  Am.  Rep.  604.]  Bond  to  con- 
654;  Adderley  v.  Dixon  1  Sim.  &  vey  land:  Ewins  ▼.  Gordon,  49  N.  H. 
8t  607;  Cad  y.  Ratter,  1  P.  Wms.  444.  Contracts  concerning  land  in  an- 
570^  571;  HoUis  v.  Edwards,  1  other  country  or  state:  Penn  ▼.  Lord 
Vem.  159;  Dn£F  ▼.  Fisher,  15  Cal.  Baltimore,  1  Yes.  Sr.  444;  Lord  Port- 
375;  McGarvey  ▼.  Hall,  23  Cal.  140;  arlington  v.  Sonlby,  3  Mylne  &  K. 
Kirkaey  v.  Fike,  27  Ala.  383;  62  Am.  104;  Sntphen  ▼.  Fowler,  9  Paige,  280; 
Dec  768;  Bogan  V.  Danghdrill,  51  Ala.  Brown  v.  Desmond,  ICiO  Mass.  267; 
312;  Barnes  v.  Barnes,  65  N.  C.  261;  Davis  v.  Parker,  14  Allen,  94;  [Hicks 
Richmond  v.  Dnbnqne  etc.  R.  R.,  33  v.  Tnrck,  72  Mich.  311;  Patter  v.  Hol- 
lows, 422;  Blanchard  v.  Detroit  etc.  lister,  45  N.  J.  Eq.  508.]  For  other 
RuR.,  31  Mich.  43;  18  Am.  Rep.  142;  contracts  concerning  land,  see  John- 
WOlard  ▼.  Tayloe,  8  Wall.  557;  Som-  son  v.  Johnson,  40  Md.  189;  Mc- 
erby  v.  Bnntin,  118  Mass.  279;  19  Namee  ▼.  Withers,  37  Md.  171; 
Am.  Rep.  459.  Contracts  to  give  or  re^  Bleakley's  Appeal,  66  Pa.  St.  187: 
Miva  26(ue;  Fnmivaly.  Crew,  3Atk.  Seichrist's  Appeal,  66  Pa.  St.  237; 
83,  87;  Tritton  v.  Foote,  2  Brown  Ch.  Rogers  ▼.  Williams,  8  Phila.  123; 
636;  Bnrke  ▼.  Smyth,  3  Jones  &  L;  Green  v.  Richards,  23  N.  J.  Eq.  32, 
193;  Moas  t.  Barton,  L.  R.  1  Eq.  474;  536;    Colgate's    ExV   y.   Colgate,   23 
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is  in  its  nature  and  incidents  entirely  unobjectionable,  — 
when  it  possesses  none  of  those  features  which,  in  ordinary 
language,  influence  the  discretion  of  the  court, —  it  is  as 
much  a  matter  of  course  for  a  court  of  equity  to  decree 
its  specific  performance  as  it  is  for  a  court  of  law  to  give 
damages  for  its  breach.  Chattels:  On  the  contrary,  the 
doctrine  is  equally  well  settled  that  equity  will  not,  in 
general,  decree  the  specific  performance  of  contracts  con* 
cerning  chattels,  because  their  money  value  recovered  as 
damages  will  enable  the  party  to  purchase  others  in  the 
market  of  like  kind  and  quality.^  Exceptions:  Where, 
however,  particular  chattels  have  some  special  value  to 
the  owner  over  and  above  any  pecuniary  estimate,  —  the 
pretium  affectioniSf  —  and  where  they  are  unique,  rare,  and 
incapable  of  being  reproduced  by  money  damages,  equity 
will  decree  a  specific  delivery  of  them  to  their  owner,  and 
the  specific  performance  of  contracts  concerning  them.* 

N.  J.  Eq.  372;  Reynolda  t.  CNeil,  28  T.  Co.  ▼.  W.,  St.  L.,  ft  P.  R'y  Co.,  29 

N.  J.  Eq.  223;  Wynn  v.  Smith,  40  Fed.  Rep.  646.  J 

Ga.  457;  Porter  ▼.  Allen,  64  Ga.  623;  ^  Cud    v.   Rntter,  1  P.  Wma.    570; 

Riddle    t.    Cameron,    50    Ala.    263;  Natbrown  ▼.  Thorntou,  10  Vea.  159; 

Warren    t.    Daniels,     72     111.    272;  Adderley  v.  Dixon,  1  Sim.  &  St.  607, 

Yoaknm  ▼.  Toaknm,  77  IlL  85;  Page  608;  Buxton  ▼.  Lister,  3  Atk.    383; 

Co.  ▼.  American  eto.  Co.,  41  Iowa,  Pierce  ▼.  Plumb,  74  HI.  326;  Collins 

116;    Warren  y.    Bwing,    34    Iowa,  ▼.  Karatopsky,  36  Ark.  316;  Bubier 

168;  Law  v.  Henry,  39  Ind.  414;  An  ▼.  Bubier,  24  Me.  42;  Cowles  v.  Whit- 

Ores  Boom  Co.  ▼.  Whitney,  26  Mich,  man,  10  Conn.  121,  124;  25  Am.  Dec. 

42;    Williams  v.   McGuire,   60    Ma  60;  Gram  ▼.  Stebbins,  6  Paige,  124; 

254;  Knhn  v.  Freeman,  15  Kan.  423;  Phillips  y.   Berger,  2   Barb.   606;    8 

Reese  ▼.  Board  of  Police  etc.,  49  Miss.  Barb.    527;    Scott  ▼.    Billserry,    40 

639;  Grier  v.  Rhyne,  69  N.  C.  346;  Miss.  119;  McLauffhlin  ▼.  Piatti,  27 

Wright  ▼.   Pucketk    22   Gratt    370;  Cal.  451;  Ashe  v.  Johnson's  Adm'r,  2 

Ambrouse's  Heirs  ▼.  Keller,  22  Gratt.  Jones  Eq.  149. 

769;  Chartier  ▼.  Marshall,  51  N.  H.  '  This  class  includes, — 1.  Articles  of 

400;  Hayes  v.  Harmony  Grove  Ceme*  special  value  to  their  owner,  but  of  no 

tery,   108  Mass.   400;  McClaskey  v.  general  pecuniary  value;  and  2.  Arti- 

Mayor  etc.,  64  Barb.  310;  Olney  v.  des  of  such  great  rarity  and  value 

Eaton,  66  Mo.  563;  Gartrell  v.  Staf*  that  they  cannot  be  replaced  by  money, 

ford,  12  Neb.  545;  41  Am.  Rep.  767;  — paintings,  statues,  etc.    The  juris- 

Wormley  v.  Wormley,    98  111.   544;  diction  will  be  exercised  to  compel 

Bonner  v.  Little,  38  Ark.  397;  Cofif-  their  delivery  by  one  who  wrongfully 

man  v.  Robbins,  8  Or.  278;  [Hermann  detains  them,  or  to  compel  the  specific 

V.  Babcock,  103  Ind.  461 ;  Nunez  v.  execution  of  a  contract  for  their  sale 

Morgan,  77  Cal.  427.    Judicial  0ale$:  or   delivery.      As    illustrations,    seo 

Henry    v.    McKerlie,    78    Mo.    416;  Pnsey  t.    Pnsey,    1    Vem.    273  (an 

Gregory  v.   Tingley,    18    Neb.    319.  ancient  horn);  Duke  of  Somerset  v. 

Concerning  use  c/  rifjhi  of  way  qf  raiU  Cooksoa,  3  P.  Wnis.  389  (an  antique 

road  companies:  Cornwall  etc.  R.  R.  silver  patera);    Fells  v.  Read,  3  Ves. 

Co.'s  Appeal,  125  Pa.  St.  232;  Central  70;   Lloyd  v.   Loaring,   6  Vej.    773; 
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Things  in  aetian:  Contracts  for  the  sale  or  assignment  of 
things  in  action  may  be  enforced  by  the  purchaser,  by 
compelling  a  transfer  and  delivery,  where  the  legal  dam- 
ages might  be  too  uncertain  and  conjectural  to  constitute 
an  adequate  compensation.  And  since  the  remedy  must 
be  mutual,  the  yendor  may  also  maintain  the  action  in 
such  cases.^    Awards:  An  award  is  treated  as  the  continu- 

Nnihrown  y.  Thornton,  10  Vm.  169,  ton,  12  Pa.  St.  66;  61  Am.  Deo.  684; 

161, 163;  WaUwyn  ▼.  Lee,  9  Vee.  24^  Abbott's  Bx'r  v.  Reeyes,  49  Pa.  St. 

33;  SaTiUe  ▼.  Tankred,   1  Vee.  Sr.  494;  88  Am.  Deo.  610;  Peer  ▼.  Kean, 

101;  3  Swanst  141,  note;  Wood  ▼.  14  Mich.  364;  [Qoodwin  Co.'t  Appeal. 

Rowcliffe,  3  flare,  304;  2  PhiU.  Ch.  117  Pa.  St.  614;  2  Am.  St.  Rep.  696; 

382;  Lady  Arnndelly.  Phipps,  10  Vet.  Henderson  ▼.  Johns,  18  Ool.  280;  and 

139;  Lowther  v.  Lord  Lowther,  13  see  Weaver  v.  Fisher,  110  ni.  146.] 

Ves.  95;  Peanie  ▼.  Lisle,  Amb.  76,  77;  ^  Assignment  of  debts:  Adderley  ▼. 

Falcke  ▼.  Gr^,  4  Drew,   661  (rare  Dixon,  1  Sim.  ft  St.  607;  Catting  ▼. 

works  of  art);  Clark  y.  Flint,  22  Pick.  Dana^  26  N.  J.  Eq.  265;  purchase  of 

231;  33  Am.  Dec.  733;  McGowin  ▼•  an  annuity:  Withy  ▼.  Cottle,  1  Sim. 

Remmgton,  12  Pa.  St.  66;  51  Am.  Dec  k  St.  174;  Clifford  v.  Turrell,  I  Younge 

5S4  (Taiaable  private  maps  and  charts),  k  C.  Ch.  138;  Kenaey  v.  Wexham,  6 

Anslogoas  to  this  jurisdiction  and  for  Madd.    355;    asuignment    of    patent 

the  same  reasons,  equity  will  decree  rights:  Cogent  ▼.  Oibeon,  33  Beav. 

the  delivery  up  to  the  lawful  owner  of  657;  Corbin  v.  Tracy,  34  Conn.  326; 

deeds  and  other  written  muniments  of  Somerby  v.  Buntin,  118  Mass.  279;  19 

tiUe:  Brown  y.  Brown,    1   Dick.    62;  Am.  Rep.  469;  Binney  y.  Annan,  107 

Tanner  y.  Wise,  3  P.  Wms.  294,  296;  Mass.  94;  9  Am.  Rep.  10;  [Uapgood  y. 

Donoombe  y.  Mayer,  8  Ves.  320;  Free-  Rosenstock,  23  Fed.  Rep.  86;  Adams 

msn  ▼.  Fairlie,  3  Mer.  29,  30;  Reece  y.  Messinger,  147  Mass.  185;  9  Am. 

T.  Trye,  1  De  Gex  k  S.  273;  Lady  St.  Rep.  679;  Fuller  etc.  Mfg.  Co.  y. 

Beresford  y.   Driver,   14  Beav.    387;  Bartlett,   68  Wis.  73;  60  Am.  Rep. 

16  Beay.    134;    Turner  y.   Letts,  20  838;  Searle  y.  Hill,  73  Iowa,  368;  6 

Beav.  185,   191;   Gibson  y.   Ingo,   6  Am.  St.  Rep.  688;  Blackmer  y.  Stone, 

Hare,  112;  Cowles  v.    Whitman,  10  61  Ark.   489.]    See  also,  as  illustra- 

Goon.  121;  25  Am.  Dec.  60;  Hill  y.  tions,  Wriffht  y.  Bell,  6  Price,  325; 

Bockingham  Bank,   44   N.    H.   667;  Hughes  y.  Piedmont  etc  Ins.  Co.,  65 

[Baam's    Appeal,    113    Pa.    St.    58;  Ga.  Ill;  Tuttle  v.  Moore,  16  Minn. 

Williams  v.  Carpenter,  14  Col.  477;  123;  Woodward  v.   Harris,   3  Sand. 

?attison  y.  Skillman,   34  N.   J.   £q.  272;  [Gottschalk  v.  Stein,  69  Md.  51.] 

344,  and  note.]    If  a  trust  or  fiduciary  Stocks:  It  is  the  settled  rule  in  England 

relation  exists    in  reference    to    the  and    in  the  United    States  that  con- 

chattels,  if  an  express  trust  has  been  tracts  for  public  securities,   govern- 

ereated  by  tiie  contract  or  an  implied  ment  stocks,  bonds,  etc.,  will  not  be 

tnut  has  arisen   from   the    acts   or  enforced,  since  they  can  always  be 

ominions  of  the  parties,  then  equity  bought   in   the    market:    Doloret   y. 

▼iU  exercise  its  jurisdiction  to  compel  Rothschild,  1  Sim.  k  St.  590;  Shaw  v. 

the  specific  performanoe  of  such  con-  Fisher,  5  De  Gex,  M.  k  G.  596.    But 

tract,  whether  the  chattels  are  com-  contracts  for  the  sale  of  railway  and 

moa  or  spedal,  since  the  court  will  other  business  corporation  shares  and 

alwaysenforoea  trust:  Woody.  Row-  bonds  will  be  enforced  in  BSngland: 

cliffe,  3  Hare,  304;  2  PhiU.  Ch.  382;  Duncuft  v.  Albrecht,   12    Sim.    189; 

?oo1ey  y.  Bndd,  14  Beav.  34;  Stanton  Shaw  v.  Fisher,  wpra;  Cheale  y.  Ken- 

▼.  Perciyal,  6  H.   L.   Cas.   267,  268;  ward,  3  De  Gex  k  J.  27;  Hawkins  y. 

Clark  V.  Flint,  22  Pick.  231;  Cowles  Maltby,  L.  R.  8  Ch.  188;  4  Ch.  200. 

▼.  Whitman,  10  Conn.  121;  25  Am.  The  recent  English  reports  abound  in 

I>ec.  60;  Hill  y.  Rockingham  Bank,  such  cases.    In  the  United  States  all 

44  K.  H.  567;  MoGowin  v.  Reming-  such  securities  are  ordinarily  purchas- 
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ance  of  the  agreement  to  submit.  If  it  directs  acts  to  be 
done  whichi  if  stipulated  for  in  a  contract^  would  render 
such  contract  capable  of  enforcement,  then  the  award  it- 
self may  be  specifically  enforced.^  Special  contrctcts:  The 
jurisdiction  does  not  depend  upon  the  nature  of  the  con- 
tract nor  of  the  subject-matter,  but  it  will  be  exercised 

wherever  the  legal  remedy  is  inadequate.  It  has  been 
applied  to  a  great  number  of  special  agreements.^    The 

able  in  the  market,  and  the  mie  u  768;  MoNeil  y.  Magee,  5  Mason,  244; 
settled  by  tiie  weight  of  authority  that  Jones  y.  Boston  Mill  Corp.,  4  Pick, 
oontraots  concerning  stocks  and  bonds  607;  16  Am.  Deo.  358;  Dayis  y.  Ha- 
of  corporations,  like  those  concerning  vard,  16  Sers.  &  R.  165,  171;  16  Am. 
goyemment'  secnrities,  will  not  hi  Dea  537;  Someryille  y.  Trneroan's 
specifically  enforced:  Fallon  t.  Bail-  Deyisees,  4  Bar.  &  McH.  43;  1  Am. 
road  Co.,  1  Dill.  121;  Ross  y.  Union  Dea  389;  Cook  y.  Vick,  2  How. 
Pac.  R'y»  1  Woolw.  26,  36;  Bissell  y.  (Miss.)  882;  but  not  an  award  direct- 
Farmers'  and  Mechanics'  Bank,  5  Mc-  ing  merely  a  payment  of  money:  Hall 
Lean,  495;  Cowles  y.  Whitman,  10  y.  Hardy,  eupra;  Story  y.  Norwich 
Conn.  121,  124;  25  Am.  Dec.  60;  etc.  R  R.,  supra;  Bubier  y.  Bubier, 
Gram  y.  Stebbins,  6  Paige,  124;  Car-  24  Me.  42. 

penter    y.   Mntual    etc   Ins.   Co.,   4  '  These  acreeraents  are  so  yarious 

Sand.  Ch.  408;    Lowry  y.  Mnldrow,  that  it  is  difficult  to  classify  them. 

8  Rich.  Eq.  241;  Strasbnrg  R  R.  y.  The  following  cases  are  cited  as  illns- 

Echtemaoht,  21  Pa.  St.  220;  60  Am.  tratious:   SpecicU   eontrads  conrerning 

Dec.  49;  SuUiyan  y.  Tuck,  1  Md.  Ch.  ehaltels:  Buxton  y.  Lister,  3  Atk.  383; 

59;  Ferguson  y.  Paschall,  11  Mo.  267;  Taylor  y.  Neyille,  cited  3  Atk.  384; 

[Eckstein  y.  Downing,  64  N.  H.  248;  Duke  of  Buckingham  y.  Ward,  cited 

10  Am.  St.  Rep.  404;  De  la  Cuesta  3  Atk.  385;  [as  for  the  sale  of  goods 
y.  Insurance  Co.,  136  Pa.  St.  62;  which  the  vendor  alone  can  supply: 
Ayery  y.  Ryan,  74  Wis.  591;  Frue  y.  Adams  y.  Messinger,  147  Mass.  185; 
Honghton,  6  Col.  318.]  A  few  cases  9  Am.  St.  Rep.  679;  Equitable  Gas 
more  incline  towards  the  English  rule:  Light  Co.  y.  Baltimore  etc.  Co.,  63 
See  Ashe  y.  Johnson's  Adm  r,  2  Jones  Md.  285;  and  see  Singer  y.  Car- 
Eq.  149;  Baldwin  y.  Commonwealth,  penter,    125    111.    117;    at    the    suit 

11  Bush,  417;  Treasurer  y.  Commer-  of  vendor  of  chattels:  Rothholz  y. 
cial  etc.  Co.,  23  Cal.  390;  Todd  y.  Schwartz,  46  N.  J.  Eq.  477;  19  Am. 
Taft,  7  Allen,  371.  [That  the  agree-  St.  Rep.  409.]  Agreement  to  pap  of 
ment  may  be  specifically  enforced  or  discharge  a  fnortgage:  Barkley  y. 
when  the  stock  is  not  easily  to  be  Barkley,  14  Rich.  Eq.  12;  Bennett 
purchased  in  the  market,  see  Johnson  y.  Abrams,  41  Barb.  619;  Weir  y. 
y.  Brooks,  93  N.  Y.  337;  Frue  y.  Mundell,  3  Brcwst,  594;  Howe  y. 
Houghton,  6  Col.  318;  but  see  Barton  Nickerson,  14  Allen,  400;  Stark  y. 
y.  De  Wolf,  108  III.  195.  Or  under  Wilder,  36  Vt.  752.  Contract  to  insure: 
special  circumstances:  Goodwin  Co.'s  Tayloe  y.  Merchants'  etc  Ins.  Co.,  9 
AppeiO,  117  Pa.  St.  514;  2  Am.  St.  How.  390;  Carpenter  y.  Mut  etc.  Ins. 
Rep.  696  (contract  creates  a  trust).]  Co.,  4  Sand.  Ch.  408;  Neville  y.  Mer- 

^  For  example,  awards  directing  the  chants'  etc  Ins.   Co.,    19  Ohio,   452; 

conyeyance  of  land,  etc :  Blackett  y.  Wooddy  y.  Old  Dominion  Ins.  Co.,  31 

Bates,  L.   R.    1   Ch.  117;  Norton  y.  Gratt.  362;  31  Am.  Rep.  732;  [Haden 

Mascall,  2  Vem.  24;  Hall  y.  Hardy,  y.   Farmers'  etc   Ass'n,  80  Va.    6S>, 

3  P.  Wins.  187;  Memphis  etc.  R.  &  compare  Knott  y.  Manuf.  Co.,  30  \V. 

y.  Scruggs,  60  Miss.  284;  Overby  y.  Va.  790.]  Agreement  to  oompromite  and 

Thrasher,  47  Ga.  10;  Story  v.  Nor-  discJiarge  a  judgment:  Phillips  v.  Ber- 

wich  etc.  R.  R.,  24  Conn.  94;  Kirk-  ger,  2  Barb.  608;  8  Barb.  527.    Agree* 

■ey  ?•  Fike,  27  Ala.  383;  62  Am.  Dec  mtnt   to   indemnify:   Chamberlaia  y. 
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cases  of  contracts  for  personal  acts,  and  for  building  and 
construction,  are  considered  in  the  foot-note. 

Blne^  6  BLackf.  491;   bnt  per  eotUni,  ments  for  separation  between  hasband 

Hoy  ▼.  Hansborough,  Freem.  (Miss.)  and  wife  will  be  specifically  enforced, 

6^    AntenupOal   contract   concerning  if  valid :  Wilson  ▼.  Wilson,    1   H.   L. 

fermiuU  yropertu:  Tarbell  ▼.  Tarbell,  Cas.  538;  5  H.   L.  Cas.  40;  14  Sim, 

10  Allen,  278;  Sailings  y.  SuUings,  9  405;  Gibbe  ▼.  Hardinff,  L.  R.  5  Ch. 
Allen,  234;  Gonghv.  Crane,  3Md.  Ch.  336;  8  £q.  490;  Mc&ocklin  t.  Mc- 
119;  -M  Md.  316.  Mucellaneom  cases:  Crocklin,  2  B.  Mon.  370;  [see  §  932.] 
Thorn  ▼.  Comm'rs  etc.,  32  Beav.  490;  Contracts  for  building  and  construction: 
Schotsmans  t.  Lancashire  etc.  B'y,  L.  In  general,  the  specUio  performance  of 
R.  2  Ch.  332;  Very  ▼.  Levy,  13  How.  these  contracts  will  not  be  decreed, 
H5;  Kirksey  y.  Fike,  27  Ala.  383;  62  because  the  court  cannot,  by  its  ordi- 
Am.  Dec.  768;  McKnigbt  v.  Bobbins,  nary  means  and  instrumentalities,  en- 

5  N.  J.  Eq.  229,  642;  Ashe  v.  John-  force  its  decree :  Errington  v.  Aynesly, 
eon's  Adm'r,  2  Jones  Eq.  149;  Sullivan  2  Brown  Ch.  341;  Lucas  ▼.  Commer- 
▼.  iuck,  1  Md.  Ch.  59;  Hall  v.  Joiner,  ford,  3  Brown  Ch.  166;  Paxton  v.  New- 
1 S.  C.  186;  Stames  v.  Newsom,  1  Tenn.  ton,  2  Suiale  &  G.  437;  Mosely  v.  Vir- 
Oh.  239;  Furman  v.  Clark,  11  N.  J.  gin,  3  Ves.  184;  e.  g.,  to  work  a  gravel 
Eq.  306;  Steward  v.  Winters,  4  Sand,  pit:  Flint  v.  Brandon,  8  Yes.  169; 
Ch.  587;  Stuyvesant  v.  Mayor  etc.,  construction    of    a    railway:     South 

11  Paige,  414;  Hall  v.  Hiles,  2  Bush,  Wales  R'y  v.  Wythes,  1  Kay  &  J.  186; 
532;  McMullen  v.  Vanzant.  73  111.  190;  5  De  Gez,  M.  k  G.  880;  Port  Clinton 
Watson  V.  Smith,  7  Or.  448  (contract  R.  R.  v.  Cleveland  etc.  R.  R.,  13  Ohio 
of  support);  Shields  v.  Whitaker,  82  St.  544;  Fallon  v.  R.  R.  Co.,  1  DilL 
N.  C.  516  (to  apply  land  in  payment  121 ;  Ross  v.  Union  Pac.  R*y,  1  Woolw. 
of  debts);  Reilley  v.  Robert^  34  N.  J.  26;  [Oregonian  R'y  Co.  v.  0.  R*y  & 
Eq.  299  (to  cancel  judgment);  Apper-  N.  Co.,  37  Fed.  Rep.  733;]  to  work 
lOQ  ▼.  Gogin,  3  111.  App.  48  (to  credit  quarries:  Booth  v.  Pollard,  4  Younge 
Tftlue  of  property  on  judgment);  Rey-  &  C.  61;  Marble  Co.  v.  Ripley,  10 
bold  T.  Herdmsm,  2  Del  Ch.  34  (in-  Wall.  339;  or  mines:  Pollard  v.  Clay- 
demaity);  Williams  v.  Vreeland,  32  ton,  1  Kay  &  J.  462;  [Koch*s  Appeal, 
N.  J.  Eq.  135  (agreement  to  hold  a  93  Pa.  St.  434;  to  drain  lands:  Mo- 
legacy  for  benefit  of  a  third  person);  Carter  v.  Armstrong,  32  S.  C.  203.1 
Coffman  v,  Robbins,  8  Or.  278  (by  ripa-  The  English  courts  have  established 
ziaa  owners  to  divide  water);  Board-  exceptions  to  this  role,  and  enforce 
man  ▼.  Ls^e  Shore  etc.  R*y,  84  N.  Y.  such  contracts  in  four  classes  of  cases, 
157  (concerning  preferred  and  guaran-  viz.:  1.  Where  the  agreement  to  erect 
teed  stock).  [See  also  Floyd  v.  Storrs,  a  building  is  defined  and  certain: 
144  Mass.  56  (of  agreement  for  lease  of  a  Mosely  v.  Virgin,  3  Vet.  184,  185; 
newspaper);  Covenant  Mut.  Ben.  Ass'n  Flint  v.  Brandon,  8  Ves.  159,  164; 
▼.  Sears,  114  III.  108  (of  contract  by  a  Cubitt  v.  Smith,  10  Jur.,  N.  S.,  1123; 
benefit  association  to  levy  an  assess-  Phillips  v.  Soule,  9  Gray,  233;  and  see 
ment,  there  being  no  adequate  legal  Brace  v.  Wehnert,  26  Beav.  348.  2. 
remedy).  Li  the  following  cases  spe-  Where  the  defendant  has  contracted 
cific  performance  was  not  decreed:  to  construct  some  defined  work  on  his 
Bradford  etc.  R.  R.  Co.  v.  N.  Y.,  L.  E.,  oum  land,  and  the  plaintiff  has  a  ma* 

6  W.  R.  R.  Co.,  123 N.  Y.  316  (agree-  terial  interest  therem  not  susceptible 
ment  to  make  advances  to  meet  obliga-  of  adequate  compensation  in  damages: 
tions  of  another);  Conklin  v.  People's  Storer  v.  Great  ^y.  R*y,  2  Younge  & 
Building  Ass'n,  41  N.  J.  Eq.  20  (agree-  C.  Ch.  48;  Sanderson  v.  Cockermonth 
ment  to  borrcnr  or  lend  money).]  Con-  etc.  R'y,  11  Beav.  497;  Franklyn  v. 
tracts  for  ptirsonal  acta:  As  an  almost  Tuton,  6  Madd.  469;  Middleton  v. 
nniyersal  rule,  these'contracts  will  not  Greenwood,  2  De  Gex,  J.  &  S.  142; 
be  directly  enforced:'  [See  post,  §  1405,  Wilson  v.  West  Hartlepool  R'y,  2  De 
last  note.]  (They  may  sometimes  be  Gex,  J.  &  S.  475;  Wilson  v.  Northamp- 
indirectly  enforced  by  injunction:  ton  etc.  R'y,  L  R.  9  Ch.  279;  Att'y 
$1343,  1344.)  Tliere  are  a  few  special  Gen.  v.  Mid-Kent  R'y,  L.  R.  3  Ch. 
•Inceptions.    As  an  illustration,  agree-  100.    3.  Where  defendant    has  con- 
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§  1403.  The  Same.  Impracticability  of  a  Legal  Bern- 
edy.  —  This  ground  of  the  jurisdiction  includes  two 
classes  of  cases:  1.  Where,  from  the  lack  of  some  legal 
formality  or  condition  in  the  contract,  no  action  at  law 
can  be  maintained;  2.  Where,  from  some  peculiar  feature 
of  the  contract,  either  in  its  subject-matter  or  in  its  terms, 
or  in  the  relations  of  the  parties,  it  is  impossible  to  arrive 
at  a  legal  measure  of  damages  at  all,  or  at  least  with  any 
suflScient  degree  of  certainty.'  The  most  important  in- 
stances in  which  the  jurisdiction  is  referable  to  this 
ground  are,  —  1.  Contracts  which  the  plaintiff  has  not 
fully  performed,  or  even  cannot  fully  perform,  on  his 
part,  but  which  equity  enforces  with  compensation  for 
his  partial  failure;  2.  Contracts  invalid  at  law,  especially 
verbal  contracts  concerning  land;  3.  Contracts  which  are 
incomplete  in  their  terms. 

tracted  to  oonstmot  works  on  land  §  li07,  note.]    Even  where  the  partial 

acqnired  by  oonveyance  from  the  plain-  failure  or  inabilitv  results  from  the 

ti£^  etc.:    So.  Wales  R'y  v.  Wythee,  plaintiff 's  own  fault:  Davis  ▼.   Hone» 

1  Kay  &  J.  186,  200;  Price  y.  Corpor.  2  Schoalea  &  L.  341,  347;  Voorhees  ▼. 

of  Penzance,  4  Hare,  506;  Wilson  ▼.  De  Meyer,  2  Barb.  37;  Coale  ▼.  Bar- 

Furness  R'y^  L.  R.  9  £q.  28;  Hood  v.  ney,  1  Gill  &  J.   324;  McCorkle  v. 

North£ast.R*y,L.  R.5Ch.  625;8Bq.  Brown,  9   Smedes  &   M.    167.     [See 

666;Firthv.  Midland  R'y.L.R. 20  Eq.  Day  v.   Hunt,  112  N.  Y.  191;  ante, 

100.    4.  Where  there  has  been  a  part  §  1297.]  2.  Contracts  not  valid  at  all  at 

performance,  so  that  the  defendant  is  law,  but  which  equity  treats  as  bind- 

enjoying  the  benefits  in  specie:  Price  ing  on  the  conscience.     Bj  far  the 

V.  Corpor.  of  Penzance,  4  Hare,  506,  most  important  are  verbal  contracts 

509.     See  also  Stny vesant  v.  Mayor  concerning  land  which  are  invalid  by 

etc.,  11   Paige,    414  (constructing   a  the  statute  of  frauds,  but  which,  if 

drain);   Birchettv.  Bolliug,  5  Munf.  part  performed,  equity  will  enforce: 

442  (erecting  a  building);  Whitney  v.  Kirk  v.  Bromley  iJnion,  2  Phill.  Cfa. 

New  Haven,  23  Conn.  624;  Gregory  640;  Gough  v.  Crane,  3  Md.  Oh.  119; 

Ingwersen,  32  N.  J.  Eq.  199  (to  erect  4  Md.  316;  see  f>08t,  §  1409,  where  this 

a  structurey.     [See  also  Hooper  v.  Sa-  subject  is  treated.     Under  this  head 

vannah  etc.  R.  R.  Co.,  69  Ala.  529.]  are  also  included  certain  agreements 

^  Under  this  head  are  included,  —  1.  void  at  the  old  common  law,Dnt  which 

Contracts  in  which   the  plaintiff  has  equity  enforces;  e.  g.,  assignments  of 

not  performed,  or  even  cannot  per-  expectancies;    agreements    to    assign 

form,  all  the  conditions  on  his  part,  so  things  in  action;  contracts  between  a 

as  to  maintain  an  action  at  law,  but  man    and    woman,    who    afterwards 

which  equity  still  may  treat  as  bind-  marry:  Cannel  v.  Buckle,  2  P.  Wms. 

ing  and  enforce.    In  such  cases,  if  the  243;  Gould  v.   Womack,  2  Ala.    83. 

contract  is  otherwise  a  proper  one,  [See  §  1297.]    3.  Contracts  incomplete 

equity  will  decree  a  speoino  perform-  in  their  terms:  Buxton  v.  lister,  3 

ance  with  such  allowances  or  com-  Atk.   383;  Doloret  v.   Rothschild^   1 

penaations  as  are  just:  Mortlock  v.  Sim.  &  St.  690;  Phillips  y.  Thompson^ 

Buller,  10  Ves.  292,  305,  306;  Stewart  1  Johns.  Ch.  13L 
y.   Alliston,   1    Mer.    26,    32;    \po8tg 
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§1404.  The  Jurisdiction  Discretionary. — The  object 
of  the  foregoing  paragraphs  is  to  formulate  the  general 
rules  which  determine  the  classes  of  contracts  in  which 
the  equitable  jurisdiction  may  be  exercised.  But  even 
when  a  particular  contract  belongs  to  such  a  class,  the 
right  to  its  specific  performance  is  not  absolute,  like 
the  right  to  recover  a  legal  judgment.  The  granting  the 
equitable  remedy  is,  in  the  language  ordinarily  used,  a 
matter  of  discretion,  not  of  an  arbitrary,  capricious  dis- 
cretion, but  of  a  sound  judicial  discretion,  controlled  by 
established  principles  of  equity,  and  exercised  upon  a 
consideration  of  all  the  circumstances  of  each  particular 
case.  Where,  however,  the  contract  is  in  writing,  is  cer- 
tain in  its  terms,  is  for  a  valuable  consideration,  is  fair 
and  just  in  all  its  provisions,  and  is  capable  of  being 
enforced  without  hardship  to  either  party,  it  is  as  much 
a  matter  of  course  for  a  court  of  equity  to  decree  its  spe- 
cific performance  as  for  a  court  of  law  to  award  a  judg- 
ment of  damages  for  its  breach.  This  is  the  ordinary 
language  of  judges  and  text- writers.^  The  term  ''dis- 
cretionary'' as  thus  used  is,  in  my  opinion,  misleadiug 

^Tho  f oHowing 'are  a  few  illastn-  Oh.   222,  224;  8  Oow.  446;   15  Am. 

tioni:  Baddiffe  ▼.  Warrington,  12Ve8.  Deo.  270;  Lamare  ▼.  Dixon,  L.  R.  6 

326,  332;  Joynea  ▼.  Statham,  3  Atk.  H.  L.  414,  423;  Tilley  ▼.  Tbomaa,  L.    ' 

388;  Underwood  t.  Hitchcox,  1  Ves.  R.  3  Ch.  61,  72;  Mississippi  etc.  R.  R. 

Sr.  279;  WiUard  ▼.  Tayloe,  8  Wall.  v.  Cromwell,  91  U.  S.  643;  Eastman 

557,  666;  Marble  CkK   v.    Ripley,  10  ▼.  Plumer,  46  N.  H.  464;  Sharps  Rifle 

Wall  339,  366;  Lowry  ▼.  Bnffington,  M.  Co.  ▼.  Rowan,  36  Conn.  127;  Sher- 

6  W.  Va.  249,  266;  Fish  v.  Lightner,  man  ▼.  Wright^  49  N.  Y.  227;  Cuff 

44  Mo.  268,  272;  Fish  ▼.  Leser,  69  III  ▼.  Dorland,  66  Barb.  481;  Seaman  y. 

394^  395;  Stone  ▼.  Pratt^  26  Dl.  26,  Van  Rensselaer,  10  Barb.  81;  Flnmmer 

34;  Qainn  ▼.  Roath,  37  Conn.  16,  24;  ▼.  Keppler,  26  N.  J.  Eq.  481;  Crane 

McComae  ▼.  Easley,  21  Oratt.  23,  29;  v.  Decamp,  21 N.  J.  Eq.  414;  Merritt  y. 

Hale  ▼.    Wilkinson,    21    Gratt.    76,  Brown,2lN.  J.Eq.  401;Smooty.  Rea, 

80;  Cooper  y.  Pena,  21  CaL  403,411;  19  Md.   398;    Godwin    y.   Collins,  4 

Bniek  y.  Tucker,  42  CaL  346,  363;  Houst.  28;  Hnmbard's  Heirs  y.  Hum- 

Began  y.  Daoghdnll,  61  Ala.  312;  314;  bard's  Heirs,  3  Head,  100;  Phillips  y. 

Aston  y.    Robinson,  49    Miss.    348,  Stanoh,  20  Mioh.    369;    Bowman    y. 

351;  Daniel  y.  Frazer,  40  Miss.  607;  Cunningham,  78  lU.  48;  Anter  y.  Mtt- 

Weiss's  Appeal,  72  Pa.  St.  361,  364;  ler,  18  Iowa,  406;  St.  Paul  DiyUioa 

Snelly.  Mitchell,  65  Me.  48,  60;  Black-  etc  y*.  Brown,  9  Minn.  167;  Burke  y. 

vildar  y.  Loyeless,  21  AU.  371,  874;  Seely,  46  Ma  334;  Taylor  y.  Williams, 

PortaintonR.  R.  y.  Cleyeland  etc.  46  Mo.  80;  [Blake  y.  Flatley,  44  N. 

K.  R.,  13  Ohio  St  644, 649;  Rogers  y.  J.  Eq.  228;  6  Am.  St.  Rep.  886;  Hen« 

SniDden,  16  Me.  92;  97;  33  Am.  Deo.  nessy  y.   Woolworth,  128  U.  &  44a 

;  Seymour  y.  Delancey,  6  Johns.  See  §  1405.] 

SEq,  JuR,  — 136 
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and  inaccurate.  The  remedy  of  specific  performance  is 
governed  by  the  same  general  rules  which  control  the 
administration  of  all  other  equitable  remedies.  The  right 
to  it  depends  upon  elements,  conditionSi  and  incidents, 
which  equity  regards  as  essential  to  the  administration 
of  all  its  peculiar  modes  of  relief.  When  all  these  ele- 
ments, conditions,  and  incidents  exist,  the  remedial  right 
is  perfect  in  equity.^  So  far  as  these  essential  elements 
and  conditions  do  not  relate  tp  the  existence  of  contracts 
binding  in  equity,  they  are  nothing  but  expressions  and 
applications  of  the  fundamental  principles,  he  who  seeks 
equity  must  do  equity,  and  he  who  comes  into  equity 
must  come  with  clean  hands.' 

§  1405.  Essential  Elements  and  Incidents.  —  Assum- 
ing that  a  contract  has  been  completely  concluded,  and 
that  it  belongs  to  a  class  capable  of  being  enforced,  it 
must  still  possess  certain  essential  elements  and  inci- 
dents, in  order  that  a  court  of  equity  may  exercise  the 
jurisdiction  to  compel  its  performance.  Some  of  these 
elements  affect  its  validity;  others  its  equitable  character. 
It  must  be  upon  a  valuable  consideration.'  It  must  be 
reasonably  certain  as  to  its  subject-matter,  its  stipula- 
tions, its  purposes,  its  parties,  and  the  circumstances 
under  which  it  was  made.*     It  must  be,  in  general, 

*  These  elements,  conditions,  and  t.  Johnston,  1  Jnr.,  N.  8.,  1068, 1086; 
incidents,  as  collected  from  the  oases,  Honffhton  ▼.  Lees,  1  Jar.,  K.  8.,  862, 
are  the  following:  The  contract  mnst  863;  Aiintarn  ▼.  Se^monr,  4  Johns.  Ch. 
be  conolnded,  certain,  nnambignons,  497;  Burling  t.  King,  66  Barb.  683; 
mutual,  and  upon  a  valnable  considera-  Butman  ▼.  Porter,  100  Mass.  837; 
tion;  it  must  be  perfectly  fair  in  all  its  Yasser  y.  Yasser,  23  Mist*.  378;  Estate 
parts;  free  from  any  misrepresentation  of  Webb,  49  Cal.  641,  645;  Murphy  ▼. 
or  misapprehension,  fraud  or  mistake,  Rooney,  45  CaL  78;  [ante,  §  1293; 
imposition  or  surnrise;  not  an  uncon«  Lamprey  y.  Lamprey,  29  Minn.  151; 
scionable  or  hara    bargain;    and   its  and  see  Downs  y.  Porter,  64  Tex.  59; 

Serformance  not  oppressiye  upon  the  Wilson  y.  Simpson,  68  Tex.  309.] 
efendant;    and   finally,  it  must  be        *  Marsh  y.  Milligan,  3  Jur.,  N.  8., 

capable  of  specific  execution  through  a  979;  Morrison  y.  Barrow,  1  De  Oez, 

decree  of  the  court.  F.  &  J.  633;  Taylor  y.  Portington,  7 

*  [For  particular  instances  dl  the  De  Gex,  M.  &  G.  328;  Pearoe  y. 
application  of  these  maxims,  see  §§  392,  Watts,  L.  R.  20  Eq.  492;  Tailmaa  y. 
893,  400,  459.]  Franklin,  14  N.  Y.  584;  Stanton  y. 

'  A  seal  does  not,  for  this  purpose.  Miller,  58  N.  Y.  192;  Nichols  y.  Wil- 

import  a  valuable  consideration:  Jef*  liams,  22  N.  J.  Eq.  63;  Garr  y.  Passaic 

ferys  y.  Jefferys,  Craig  k  P.  138;  Ord  etc.  Co.,  22  N.  J.  Eq.  85;  19  N.  J.  Eq. 
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mutual  in  its  obligation  and  in  its  remedy.^  The  con- 
tract must  be  free  from  any  fraud,  misrepresentation 
even  though  not  fraudulent,  mistake,  or  illegality.'    The 

424;  Potto  T.  Whitehead,  20  N.  J.  Eq.  Paige,  288;  Meuon  t.  Kaine,  63  Pa. 
65;  Ree^e  t.  Reese,  41  Md.  654;  St  336;  Moore's  Adm'rs  y.  Fitz  Ban- 
Htfdesty  ▼.  Richardson,  44  Md.  617;  dolph,  6  Leigh,  175;  Flight  v.  Boliand, 
22  Am.  Rep.  67;  Pierce's  Heirs  ▼.  4  Rass.  29S;  Blauchard  v.  Detroit  etc. 
Catron's  Heirs,  23  Gratt.  588;  Allen  t.  R.  R.»  31  Mich.  43;  18  Am.  Rep.  142; 
Webh^  64  111.  342;  Bowman  t.  Can-  Maynard  v.  Brown,  41  Mich.  298;  Hop- 
ningham,  78  111.  48;  Miller  ▼.  Camp-  kins  v.  Roberts,  54  Md.  312;  [Dii£f  v. 
bell,  52  lod.  125;  MnnseU  y.  Loree,  21  Hopkins,  33  Fed.  Rep.  599;  Balloa  y. 
Mieh.  491;  Mcdintock  y.  Lainpr,  22  March,  133  Pa.  St.  64;  Chilhowie  Iron 
Mich.  212;  Wright  y.  Wright,  81  Co.  v.  Gardiner.  79  Va.  306;  Bonrget 
Mieh.  380;  Tieman  y.  Gibney,  24  Wis.  y.  Monroe,  58  Mich.  663;  55  Am.  Rep. 
190;  Mastin  y.  Halley,  61  Mo.  196;  687;  Brown  y.  Manser,  42  Minn.  482; 
Long  y.  Duncan,  10  Kan.  294;  Asard  Mayger  y.  Crase,  6  Mont.  486;  Stnrgis 
y.  Valencia,  39  Cal.  292;  OdelT  y.  y.  Galindo,  69  Cal.  28;  43  Am.  Rep. 
Morin,  6  Or.  96;  Lynes  y.  Hayden,  239;  Iron  Age  Publishing  Co.  y.  W. 
119  Mass.  482;  Hyde  y.  Cooper,  13  U.  T.  Co.,  83  Ala.  498;  3  Am.  St.  Rep. 
Rich.  Eq.  250;  McGaire  y.  Steyens,  758;  Morris  y.  Fox,  45  Fed.  Rep.  406.] 
42  Miss.  724;  2  Am.  Rep.  649;  Bell  y.  This  doctrine  is  constantly  stated  by 
Brsen,  1  How.  169;  Hopkins  y.  Rob-  the  oonrts,  but  there  are  so  many  ex- 
erts, 54  Md.  312;  McComack  y.  Sage,  ceptions,  especially  with  respect  to 
87  BL  484.  [See  also  Mi^  y.  Thom-  the  obliffation,  that  the  rule  is  far  from 
■00,  20  Ch.  Div.  705;  Hennessy  ▼.  uniyers^:  See  Green  y.  Richards,  23 
Woolworth,  128  U.  S.  440;  Crouae  y.  N.  J.  £q.  32, 36.  It  may  be  said,  how- 
Ftothingham,  97  N.  Y.  106;  Higgins  ever,  as  a  general  proposition,  that 
y.  Bntler,  78  Me.  520;  Woodruff  y.  where  a  contract  was  intended  to  bind 
Woodni£^  44  N.  J.  £q.  356;  Anderson  both  the  parties,  and  for  any  reason 
▼.  Brinser,  129  Pa.  St.  376;  Wilks  y.  one  of  them  is  not  bound,  he  cannot 
finrns,  60  Md.  64;  Haskin  y.  Agria  compel  performance  by  the  other:  But- 
Kre  Ins.  Co.,  78  Va.  700;  Blanken-  man  y.  Porter,  100  Mass.  337;  Sailings 
•Upy.  Spencer,  31  W.  Va.  510;  Spears  y.  SuUings,  9  Allen,  234.  Unilateral 
▼.  Long,  32  S.  C.  528;  Patrick  y.  Sears,  contracto,  in  the  form  of  bonds  and 
19  ?U.  856;  Iron  Age  etc.  Co.  y.  W.  the  like,  are  constantly  enforced: 
U.  T.  Co.,  83  Ala.  498;  3  Am.  St.  Rep.  Ewins  v.  Gordon,  49  N.  H.  444;  Jones 
758;  Watkins  y.  Tamer,  34  Ark.  663;  y.  Robbins,  29  Me.  .351;  50  Am.  Dec. 
Bagadale  y.  Mays,  65  Tex.  256;  Green  593;  Barnard  y.  Lee,  97  Mass.  92; 
T.  Begole,  70  Mich.  602;  Wood  y.  Palmer  y.  Soott,  1  Russ.  &  M.  391. 
Erans,  113  HI.  186;  66  Am.  Rep.  409;  [Frue  y.  Houghton,  6  CoL  318;  Calan- 
Hamilton  y.  Haryey,  121  HL  469;  2  ohini  y.  Branstetter,  84  Cal.  249. 
Am.  St.  Rep.  118;  Minneapolis  eto.  R^  Where  the  plaintiff  has  already  oom- 
R^  Co.  y.  CoXf  76  Iowa,  306;  14  Am.  plied  with  the  unenforceable  condition, 
St  Bep.  216;  Isaacs  y.  Skrainka,  96  the  objection  of  want  of  mutuality  can- 
Mo.  517;  Brandige  y.  Blair,  43  Kan«  not  be  made:  Woodruff  y.  Woodruff, 
364;  HoUenbeck  y.  Prior,  5  Dak.  298;  44  N.  J.  Ea.  349;  Wilks  y.  GeorgU 
Ryan  y.  Dayia,  5  Mont  605;  Breokin-  Pac.  R.  R.  (Jo.,  79  Ala.  180;  Welch  y. 
nd|e  y.  Crocker,  78  CaL  630.  See,  for  Whelpley,  62  Mich.  15;  4  Am.  St  Rep. 
limitations  on  the  requisite  of  com-  810.      So  where  the  defendant  alone 

?le(eness   in    the    contract^    Central  has  signed  the  memorandum  required 

'rut  Co.  y.  W.,  St.  L.,  k  P.  Ry.  Co.,  by  the  statute  of  frauds,  the  requisite 

29  F«d.  Rep.  646.]  mutuality  is  supplied  by  the  complain- 

'  Bromley  y.  Jefferies,  2  Vem.  416;  ant's  filing  his  bill:  Hodges  v.  Kowing, 

Rogers  T.  Saunders,   16  Me.  92;  33  68  Conn.  12;  Moses  y.  McClain,  82 

Am.  Dec  6.35;  Duyall  y.  Myers,  2  Md.  Ala.  870;  Doctor  y.  Hillberg,  65  Wis. 

Ch.  401;  Beard  y.  Linthicum,  1  Md.  415;  Mastin  y.  Grimes,  88  Mo.  478.] 
Ch.  345;  Reese  y.  Reese,  41  Md.  664;        *  The  effect  of  these  incidento  upon 

Benedict  y.  Lynch,  1  Johns.  Ch.  370;  contracto  in  equity,  and  upon  the  rem- 

7  Am.  Dea  484;  German  y.  Machin,  6  edy  of  specific  performance,  has  beea 
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elements  which  peculiarly  affect  the  equitahle  character 
of  the  agreement  and  of  the  remedy  are  the  following: 
The  contract  must  be  perfectly  fair^  equal,  and  just  in  its 
terms  and  in  its  circumstances.'     The  contract  and  the 

situation  of  the  parties  must  be  such  that  the  remedy  of 
specific  performance  will  not  be  harsh  or  oppressive.* 

discQSSod  in  the  preceding  yolame.    Am  497;  St.  John  v.  Benedict,  6  John& 

to  parol  evidence  of  misteke,  f rand,  or  Ch.  Ill;  Acker  ▼.  Phosniz,  4  Paige, 

■arpriae,  see  vol.  2,  $§  857-859;  defense  305;  Howard  v.  Moore,  4  Sneed,  317; 

of  mistake  in  snits  for  specific  per-  Bowman  v.  Cunningham,  78  ILL  48; 

formance:  §  860;  proof  of  mistake  on  Fish  v.  Leser,  69  111.  394.    The  rem> 

plaintiff's  part  in  same  suits:  §§  861-  edy  will  therefore  be  refused  when  the 

863;  effect  of  statute  of  frauds  on  the  performance  of    the    contract  would 

proof  of  mistake,  fraud,  or  surprise:  work  a  breach  of  tmst:  Harnett  v. 

§§  864-867.  Yielding,   2  Schoales  &  L.  548,  593; 

As  to  misrepresentations  as  a  de*  White  v.  Cuddon,  8  Clark  ft  F.  766; 

fense,  even  when  not  intentional  or  or    work   injury    to    third    persons: 

with  knowledffe,  see  vol  2,  §  889;  also  Thomas  v.  Dering,  1  Keen,  729;  Cur- 

S  899.    Non-disclosure  of  facts  a  de-  ran  v.  Holyoke  W.  Co.,  116  Mass.  90; 

fense:  S  905;  inadequacy  of  considera*  [see  Chicago,  B.,  ft  Q.  R.  R.    Co.    v. 

tion  as  a  defense:  |§  925-928;  Beady  Reno,  113  111.  39;  Conger  v.  N.  Y.,  W. 

▼.  Noakes,  29  N.  J.  Eq.  497;  illegal  S.,  ft  B.  R.  R.  Co.,  120  N.  Y.  29;]  fnr- 

contracts,  in  general:  §§  929-936;  937-  ther  examples  of   the  general    mle: 

942.  Shriver  v.  Seiss,  49  Md.  334;  Abbott 

^  See  ante,  I  1404;  [also  §  400.]    If,  v.  L'Hommedien,   10   W.    Va.    677; 

then,  the  contract  itself  is  unfair,  one-  White  v.  McGannon,  29  Gratt.  511; 

sided,  unjust,  nnconscionable,  or  af*  Shaddle  v.  Disborough,  30  N.  J.  Eq. 

fected  by  anyother  inequitable  feature;  370;  Coe  v.  N.  J.  Midland  R'y,  31 

or  if  its  enforcement  would  be  oppress-  N.  J.  Eq.  105;  Tillotson  v.  Gesner,  33 

ive  or  hard  on  the  defendant,  or  would  N.  J.  Eq.  313;  Chicago  etc.  U.  "EL  v. 

prevent    his  enjoyment  of    his    own  Schoeneman,  90  111.  258;  Tamm  v.  La- 

rights,  or  would  work  any  injustice;  valle,  92  III.  263;  Foil's  Appeal,   91 

or  if  the  plaintiff  has  obtained  it  by  Pa.  St.  434;  36  Am.  Rep.  671:  Brake 

■harp  and  nnscmpulous  practices,  by  v.   Ballon,    19    Kan.    397;    Nims    v. 

overreaching,  by  trickery,  b^  taking  Vaughn,  40  Mich.  356;  Fitspatrick  t. 

undue  advantage  of  his  position,  by  Dorland,  27  Hun,  291;  Schuessler  ▼. 

non-disclosure  of  material  facts,  or  by  Hatchett,  58  Ala.  181;  Race  t.  Wes- 

any  other  unconscientious    means, —  ton,  86  111.  91;  [Brewster  ▼•  Tuthill 

then  a  specific  performance  will  be  re-  Spring  Co.,  34  Fed.  Rep.  773;  I^vis 

fused,    it  necessarily  follows  that  a  7eM  v.  Read,  37  Fed.  Rep.  421;  Cowan  t. 

ffron^oeue  is  sufficient  to  ef^/ea<  a  suit  for  Sapp,  81  Ala.  525;  McElroy  t.  Max- 

a  specific  performance  than  is  requisite  well,  101  Mo.  294.] 
to  obtain  the  remedy:  See  Vigers  v.        *This  rule    generally  operates    in 

Pike,  8  Clark  ft  F.  562,  645,  per  Lord  favor  of  defendants;  but  may  be  in- 

Cottenham.     See  cases  in  note  under  voked  by  a  plaintiff  when  a  defendant 

§  1404;  Will&n  v.  Willan,  16  Ves.  72,  demands  the  remedy  hj  oounterclaim 

83;  Savage  v.  Brocksopp,  18  Ves.  335;  or   cross-complaint.     The  oppression 

Twining  v.  Morrice,  2  Brown  Ch.  326;  or  hardship  may  result  from  unoon- 

Revell  V.  Hussey,  2  Ball  ft  B.  280, 288;  scionable  provisions  of  the  contract 

Willard  v.  Tayloe,  8  Wall.  557;  Mar-  itself;  or  it  may  result  from  the  situ- 

ble  Ca  V.  Ripley,  10  Wall.  339;  Jack-  ation  of  the  parties,  unconnected  with 

son  V.  Aflhton,  11  Pet.  229;  McNeil  v.  the  terms  of  the  contract  or  witii  the 

Maffee,  5  Manon,  244;  Margraf  v.  Muir,  circumstances  of  its  negotiation  and 

57  N.  Y.  155;  Osgood  v.  Franklin,  2  execution;  that  is,  from  external  facts 

Johns.  Ch.  1,   23;  7   Am.    Dec.   513;  or  events  or  circumstances  which  con* 

Minturn  v.   Seymour,  4  Johns.  Ch.  trol  or  affect  the  situation  of  the  de- 


2165  BPECIKIC   P£SFOBMAKCS  OF  CONTRACTS.        §  1406 

The  yendor's  title  muet  be  free  from  reasonable  doubt 
In  suits  by  a  vendor,  the  purchaser  will  not  be  com- 
pelled to  complete  the  contract,  unless  the  title  is  free 
from  any  reasonable  doubt.^  The  remaining  essential 
elements  and  incidents  relate  more  directly  to  the  rem- 
edy itself,  to  the  actual  performance  directed  by  the  de- 
cree, and  may  be  briefly  stated  as  follows:  The  contract 
must  be  such  that  its  specific  enforcement  would  not  be 

fondant:    See  cases  cited  ante,  nnder  Gex,  J.  ft  S.  605;  Bensel  ▼.  Gray,  SO 

§  1404;  Gonld  ▼.  Kemp,  2  Mylne  ft  K.  N.  Y.  517;  Bates  v.  Delavan,  5  Paige, 

304,  306;  Kimberley  ▼.  Jenninn,  6  299;  Seymoarv.DeLancey,  HoplcCh. 

Sim.  340;  WilJard  ▼.  Tayloe,  8  Wall  436;  14  Am.  Deo.  552;  Jefi^es  ▼.  Jef. 

557;  Marble  Co.  ▼.  Ripley,  10  Wall,  fries,    117  Mass.  184;    Stnrtevant  ▼. 

339;  C^thcart  ▼.  Robinson,  5  Pet.  263;  Jaqnes,    14  Allen,   523;  Vreeland  ▼. 

Tobey  y.  County  of  Bristol,  3  Story,  Blanvelt,  23  N.  J.  Eq.  483;  Dobbs  ▼. 

800;  Margraf  ▼.  Mnir,  57  N.  Y.  155;  Norcro8s,24N.  J.£q.327;Kostenbader 

Clarke  t.  Rochester  etc.   R.  R.,   18  v.  Spotta,  80  Fa.  St.  430;  Pratt  v.Eby, 

Barb.  350;  Weise's  Appeal,  72  Pa.  St.  67  Pa.  St.  396;  Walsh  ▼.  Hall,  66  K.  C. 

351;  Cannadayv.  Shepard,  2  Jones  Eq.  233;  Allen  v.  Atkinson,  21  Mich.  351; 

224;  Bamett  v.  Spratt's  Adm'r,  4  Ired.  Powell  v.  Conant,  33  Mich.  396;  Mor- 

Sq.  171;  Stone  ▼.  Pratt»  25  HI.  25;  ffan's  Heirs  ▼.  Morgan,  2  Wheat.  290; 

Chicago  etc.  R.  R.  v.  Schoeneman,  90  LoDgworth  ▼.  Taylor,  1  McLean,  395; 

DL  258;  Coe  V.  N.  J.  Midland  R*y,  Watts  ▼.  Waddle,  1  McLean,  200;  Jen- 

31 K.  J.  Eq.  105.     [See  also  Wood  ▼.  kins  v.  Fahey,  73  N.  Y.  355;  Cornell  ▼. 

Etsiis,  113111.  186;  55  Am.  Rep.  409;  Andrews,  35  N.  J.  Eq.  7;  Mitchell  ▼. 

Ramsayy.Gheen,  99N.  C.  215;  Miles  Steinmetz,  97  Pa.  St.  251;  Rader  ▼. 

▼.  D.  P.  L  Co.,  125  N.  Y.  294.]  Neal,    13  W.   Va.   373;    Swepson  ▼. 

'  This  nile  shonld  not  be  misandero  Johnston,  84  N.  C.  449;  Hancock  ▼. 

■tood.    It  is  wholly  distinct  from  the  Bramlett,   85    N.   C.    393;    Lyles  ▼• 

objection  that  the  vendor  has  no  title  Kirkpatrick,  9  S.  C.  265;  Chrisman  ▼. 

at  all,  or  has  only  a  partial  or  defect-  Partee,  38  Ark.  31 ;  Hymers  ▼.  Branch, 

hreone,  —  an  objection  which  may  be  6  Mo.   App.  511;   Luse  ▼.  Deits,  46 

raised  by  either  of  the  parties,   and  Iowa,  205.     [See  aUo  Adams  ▼.  Val- 

which,  if  proved,  wonld  either  totally  en  tine,  33  Fed.  Rep.  1;  Toole  ▼.  Toole, 

<lefeata  specific  porformance  or  ren-  112  N.  Y.  333;  8  Am.  St.  Rep.  750; 

der  it  partiaL     The  mle  of  the  text  Moore  ▼.  Williams,  115  N.  Y.  586;  12 

anrnnes   that  the  qnestion  whether  Am.  St.  Rep.  844;  Voaght  v. Williams, 

tlM  vendor's  title  is  valid  or  imper-  120  N.  Y.  253;  17  Am.  St.  Rep.  634; 

feet  is  not  definitely  decided  by  the  Irving  v.  Campbell,  121  N.  Y.  353; 

court  Bat  if  there  arises,  on  the  plead-  Cambrelleng  v.  Furton,  125  N.  Y.  610; 

iogs  or  from  the  proofs,  a  reasonable  Kilpatrick  v.  Barron,  125  N.  Y.  751; 

drabt  as  to  the  vendor's  title,  the  Dow  v.  Whitney,  147  Mass.  1;  Noyes 

coort,  withont  deciding  the  question  v.  Johnson,  139  Mass.  436;  Holt's  Ap- 

Wtveen  the  parties  then  before  it,  re-  peal,  98  Pa.  St.  257;  Murray  v.  Ellis, 

mil  the  doubt  as  a  sufficient  reason  112  Pa.  St.  485;  Qill  v.  Wells,  59  Md. 

for  not  compelling  the  purchaser  to  492;  Castlebury  v.  Maynard,  95  N.  C. 

any  oat  the  contract  and  accept  a  281;  Webb  v.  Chisholm,  24  S.  C.  487; 

eooTeyance.     Where  the  purchaser  is  Linn  v.  McLean,  80  Ala.  360;  Estell  v. 

pUmtif^  he  ma^  elect  to  take  a  defect-  Cole,  62  Tez.  695;  Close  v.  Stuy vesant, 

ive  and  partial  title:  Pyrke  v.  Wad-  132111.  607;  Townshend  v.  Goodfellow, 

dingham,    10    Hare,    1;    Radford    v.  40  Minn.  312;  12  Am.  St.  Rep.-  736; 

Willis,  L.  R.  7  Ch.  7;  Alexander  v.  Hedderly  v.  Johnson,  42  Minn.  443; 

^iUa,  L.  R.  6  Ch.  124;  Beioley  v.  Car-  18  Am.   St.   Rep.  521;  Reynolds  v. 

t«T,L.E.4Ch.  230;  Collier  v.  HcBean,  Borel,  86  CaL  538.] 

^^  1  Clk  81;  Rede  v.  Cakes,  4  De 
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nugatory.'  Although  the  contract  by  its  terms  can  be 
specifically  enforced^  the  defendant  must  also  have  the 
capacity  and  ability  to  perform  it  by  obeying  the  decree 

of  the  court.'  Finally,  the  contract  must  be  such  that 
the  court  is  able  to  make  an  efficient  decree  for  its  spe- 

'  The  oonrt  will  not  grant  the  rem-  Atk.  672;  Oolnmbine  t.  Ohicheater,  2 
edy  when  by  the  terms  of  the  contract  Phill.  Ch.  27;  Hallett  ▼.  Middleton,  1 
itself  the  defendant  would  be  entitled  Rnss.  243;  Greenaway  ▼.  Advns,  12 
at  any  time  to  terminate  the  agree-  Ves.  395,  401;  Phillips  v.  Stanch^  20 
ment  and  thns  evade  the  decree.     U-  Mich.  369;  Bnrke  ▼.  Seely,   46  Mo. 
Instrations:    Partnership   agreements  334;  Barton  v.  Shotwell,  13  Bash,  27h 
will  not,  unless  in  some  exceptional  The  rule  applies  even  when  the  inabil- 
cases,  be  thus  enforced:  Scott  ▼.  Ray-  ity  is  caused  by  the  defendant's  own 
menl^  L.  R.  7  Eq.   112;    Hercy  ▼.  wrongful  aot;  as  where  a  yendor,  after 
Birch,  9  Ves.  367;  Sheffield  etc.  Co.  making  the  contract  and  before  the 
▼.  Harrison,  17  Bear.  294;  Bngland  ▼.  suit,  conveyed  the  land  to  a  bona  fide 
Curling,  8  Beav.  129;  Tobey  v.  Co.  of  purchaser  tor  value  and  without  no- 
Bristol,  3  Story,  800;  Buck  v.  Smith,  tice.    A  specific  performance  would  be 
29  Mich.  166;  18  Am.  Rep.  84;  Mea-  refused,  although  the  oonrt  of  equity 
son  V.  Kaine,  63  Pa.  St.  336;  Man-  migfU  grant  a  decree   for    damages: 
ning  V.  Wadsworth,  4  Md.  69;  Reed  Denton  v.  Stewart,  1  Coz,  268;  Gieen- 
V.  Yidal,  6  Rich.  Eq.  289;  and  see  away  v.   Adams,    12  Ves.   396,   400; 
Rust  V.  Conrad,  47  Mich.  449;  41  Am.  Ferguson  v.  Wilson,  L.  R.  2  Cb.  77; 
Rep.  720.    Nor  a|preements  to  submit  Smith  v.  Kelley,  66  Me.  64;  Little  ▼. 
to  arbitration:  Price  v.  Williams,  cited  Thurston,  68  Me.  86;  Gupton  v.  Oup- 
6  Ves.  818;  Street  v.  Rigby,  6  Ves.  ton,  47  Mo.  37;  Warren  v.  Richmond, 
816;  Tobey  v.  Co.  of  Bristol,  3  Story,  63  111.  62.    But  if  a  vendor,  after  mak- 
800,  820,  823;    Noyes  v.  Marsh,  123  ing  a  contract,  should  enter  into  a  see- 
Mass.  286;  Conner  v.  Drake,  1  Ohio  ond  agreement  to  sell  the  land  to  B^ 
St.  166;  ELing  v.  Howard,  27  Mo.  21.  or  should  convey  it  to  B,  under  such 

'  Total  incUnliij/.  —  If  at  the  time  of  circumstances  that  B  is  not  a  bom 

the  inability  the  defendant  is  totally  un-  Jide  purchaser,   etc.,   then  the  prior 

able  to  perform  because  he  has  no  title  vendee  can  compel  a  specific  pertonn- 

at  all,  or  a  title  completely  defective,  ance  against  the  vendor  and  B:  Snow- 

the  remedy  will  not  be  granted:  [Wil-  man  v.  Harford,  67  Me.  397;  Fullerton 

liams  V.  Mansell,  19  Fla.  646;  Gaines  v.  McCurdy,  4  Lans.  132;  Haughwout 

V.   Molen,   41   Ark.  232;  Werden  v.  v.  Murphy,  22  N.  J.  Eq.  631;  21  N. 

Graham,  107  HI.  169  (bill  brought  to  J.  Eq.  118;  Cole  v.  Cole,  41  Md.  301; 

compel    as8ij;[nment  of  interest  in  a  Bryant  v.  Booze,  66  Ga.  438;  Johnson 

patent  shortly  before  its  expiration);  v.  Bowden,  37  Tex.  621;  Bird  v.  Hall, 

Hurlbut  V.  Kantzler,  112  UI.  482  (to  30  Mich.  374;  YoueU  v.  Allen,  18  Mich, 

compel  assignment  of  a  lease  which  107;  Gregg  v.  Hamilton,  12  Kan.  333; 

contained  a  covenant  not  to  assign  [Veith  v.   McMurtry^  26  Neb.  341; 

without  the  lessor's  consent);    Moses  Love  joy  v.  Potter,  60  Mich.  96.] 

V.  McClain,  82  Ala.  370;  Kennedy  v.  Partial  incapadty.^  Where  the  de- 

Hazelton,  128  U.  S.  671  (to  compel  as-  fondant's  tiUe  faUs  as  to  a  part  of  the 

signment  of  a  void  patent).]    Mere  pe-  subject-matter,  or  is  partially  defect- 

cuniary  inability  to  pay  the  price  is  not,  ive,  the  plaintiff  may  elect  and  be  en- 

however,  such  an  incapacity  as  the  rule  titled  to  a  specific  enforcement  of  the 

assumes.    Hiis  incapacity  must  exist  contract,  so  far  as  it  can  be  enforoed; 

at  the  time  of  the  hearing.    The  mere  and  may  claim  and  receive  compensa- 

faot  tiiat  the  defendant  did  not  own  or  tion  for  the  deficiency:  See  cases  cited 

possess  the  subject-matter  at  the  time  post,  under  §  1407;  [see  also  Bostwick 

of  making  the  contract  does  not  of  it-  v.  Beach,  103  N.  Y.  414;  Roberts  v. 

self  constitute  the  legal  impossibility,  Lovejoy,  60  Tex.  263;  Swain  v.  Bur- 

if  he  acquired  it  subsequently,  at,  or  nett,  76  Cal.  299;  Burrow  v.  Scam* 

before  the  hearing:  Green  v.  Smith,  1  mell,  19  Ch.  Div.  176.] 
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cific  performance,  and  is  able  to  enforce  its  own  decree 
when  made.^ 

§  1406.    Bifirlits  under  the  Oontract  —  Effect  of  Events 

without  the  Agency  of  the  Parties.  —  The  effect  of  an 

'Althoagh  the  oontract  if  Talid,  and  P.  R'y  Co.,  29  Fed.  Rep.  546;  Coles 
the  defendant  is  able  to  do  what  he  ▼.  Peek,  96  Ind.  333;  49  Am.  Rep. 
hu  undertaken  to  do,  if,  through  the  161;  Hermann  t.  Babcock,  103  Ind. 
mat  of  appropriate  means  and  instru-  461.]  Contracts  for  personal  services, 
mentalities,  the  eonrt  is  nnable,  while  where  the  fnll  performanoe  rests  upon 
porsaing  its  ordinary  modes  of  admin«  the  personal  wUl  of  the  oontractins 
ntering  jnstioe,  either  to  render  a  de-  party:  Palmer  ▼.  Soott»  1  Rnss.  ft  M. 
cree  or  to  enforce  the  decree  when  391 ;  Mair  ▼.  Himalaya  Tea  Co.,  Lb  R. 
msde^  then  the  remedy  will  be  refused.  1  Eq.  411;  Marble  Co.  v.  Ripley,  10 
Cata  where  the  court  eannoi  render  a  Wall.  339;  Ford  ▼.  Jermon,  6  rhila.  6; 
decree:  The  following  species  of  con-  Cooper  y.  Pena,  21  Cal.  403,  411; 
tracts  win  not  be  thus  enforced:  Randall  ▼.  Latham,  36  Conn.  48; 
Agreements  oonceming  the  manufac-  Richmond  v.  Dubnqne  etc.  R.  R.,  33 
tore  and  sale  of  secret  medicines  and  Iowa,  422;  De  RiTaflnoli  v.  Corsetti, 
other  secret  commodities,  where  the  4  Paige,  264;  26  Am.  Dea  832;  Ham« 
eootract  recognizes  the  secret  as  not  blin  y.  Dinneford,  2  Edw.  Ch.  52^; 
tobediadosed:  Newbery  v.  James,  2  Haight  y.  Badgeley,  15  Barb.  499; 
Her.  446;  Williams  y.  Williams,  3  [Campbell  y.  Rust,  85  Va.  653;  Iron 
Mer.  157.  Contracts  for  the  sale  or  Age  Pub.  Co.  y.  W.  U.  T.  Ca,  83 
tzwisfer  of  a  good-will,  separate  from  Ala.  498;  3  Am.  St.  Rep.  458.  Con- 
or tmconnected  with  the  business  and  tracts  for  support:  Bumpus  y.  Bumpus, 
pemises  of  which  it  is  an  incident:  63  Mich.  346;  Boumt  y.  Monroe,  58 
Boion  y.  Farlow,  1  Mer.  459;  Baxter  Mich.  563;  55  Am.  Rep.  687;  Ikerd  v. 
▼.  Conolly,  1  Jacob  k  W.  576;  Coslake  Beayers,  106  Ind.  483;  Deular  y.  Hile, 
T.  Till,  1  Rubs.  376.  But  where  the  123  Ind.  68.]  How  far  and  when  such 
good-will  is  sold  and  transferred,  to*  contracts  may  be  negatiyely  enforced 
ifdhar  with  the  business  and  premises,  by  injunction  has  been  considered  ante, 
the  agreement  may  be  directly  en-  in  S  1343.  Contracts  whose  perform- 
foroe^  or  negatiyely  enforced  by  an  ance  would  be  continuous,  and  would 
iajimetion:  Darbey  y.  Whitaker,  4  require  protracted  snperyision  and 
Drew.  134^  139,  140;  Chissum  y.  direction;  e.  g.,  contracts  for  building; 
Dewea,  6  Russ.  29;  Wbittaker  y.  for  construction  of  works,  railroads, 
Howe,  3  Beay.  383;  and  see  cases  cited  and  the  like;  for  working  mines, 
in  note  under  §  1344,  [also  in  note  un«  quarries,  etc. :  See  ante,  §  1402,  and 
der  §934.]  Oases  where  the  court  cannot  cases  in  the  note.  The  English  decis* 
enforce  Us  decree:  This  class  includes  ions  on  this  subject  are  yery  numer- 
the  following  species  of  contracts,  for  ous.  The  following  are  a  few  illuatra- 
which  the  equitable  remedy  is  refused,  tions  of  American  decisions:  Beck  y. 
Cbntmuiii^coyenants:  Collins y.  Plumb,  Allison,  56  N.  Y.  366;  15  Am.  Rep. 
16  Ves.  454;  City  of  London  y.  Nash,  430;  Mastin  y.  Halley,  61  Mo.  196; 
3  Atk.  512,  515;  Caswell  y.  Gibbs,  33  Randall  y.  Latham,  36  Conn.  48; 
Mich.  ^1.  Contracts  for  sale  at  a  Starnes  y.  Newsom,  1  Tenn.  Ch.  239; 
price  to  be  fixed  by  yaluers:  Milnes  y.  Columbia  W.  Co.  y.  Columbia,  5  S.  C. 
Gery,  14  Ves.  400;  Wilks  y.  Dayis,  3  225;  Atlanta  etc.  R.  R.  y.  Speer,  32 
Mer.  507;  Collins  y.  Collins,  26  Beay.  Oa.  550;  79  Am.  Dec.  305;  Cincinnati 
906;  Vickers  y.  Vickers,  L.  R.  4  Eq.  etc.  R.  R  y.  Washburn,  25  Ind.  259; 
529;  Richardson  t.  Smith,  L.  R.  5  Ch.  Columbus  etc.  R.  R.  y.  Watson,  26 
^;  Earl  of  Damley  y.  London  etc.  Ind.  50;  Gregory  y.  Ingwersen,  32 
K'y,  3  De  Oex,  J.  &  S.  24;  L.  R.  2  N.  J.  Eq.  199;  Danforth  y.  Philadel- 
H.  L.43;  Hopkins  t.  Oilman,  22  Wis.  phia  etc.  R'y,  30  N.  J.  Eq.  12;  Whar* 
^6;  for  limitations  of  the  rule,  see  ton  y.  Stontenbnrgh,  35 IT.  J.  £q.  266; 
Dinham  y.  Bradford,  L.  R.  6  Ch.  519;  Roberts  y.  Kelsey,  38  Mich.  602.  The 
Smith  V.  Peters,  L.  R.  90  Eq.  511;  tendency  of  the  recent  cases,  especially 
Jackson  ▼.  Jackson,  1  Smale  &  G.  184;  in  England,  is  to  narrow  and  limit  th«* 
[Central  Trust  Co.  t.  W.,  St.  L.,  k  operation  of  this  rule. 
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executory  contract  for  the  sale  of  land,  in  working  an 
equitable  conversion,  and  in  clothing  the  purchaser  with 
an  equitable  estate  in  the  land,  and  the  vendor  with  an 
equitable  ownership  of  the  purchase  price,  has  alreadj 
been  described.^  As  soon  as  the  contract  is  finally  con- 
cludedf  although  it  is  wholly  executory  in  form,  these 
rights  and  estates  become  fixed  and  vested.  It  follows, 
therefore,  that  the  purchaser,  being  the  equitable  owner, 
is  entitled  to  all  the  benefits  and  assumes  all  the  risks  of 
ownership.* 

§  1407.  Performance  by  Plaintiff  a  Condition  Prece- 
dent. —  The  doctrine  is  fundamental  that  either  of  the 
parties  seeking  a  specific  performance  against  the  other 
must  show,  as  a  condition  precedent  to  his  obtaining  the 
remedy,  that  he  has  done  or  ofiered  to  do,  or  is  then 
ready  and  willing  to  do,  all  the  essential  and  material 
acts  required  of  him  by  the  agreement  at  the  time  of 
commencing  the  suit,  and  also  that  he  is  ready  and  will- 
ing to  do  all  such  acts  as  shall  be  required  of  him  in  the 
specific  execution  of  the  contract  according  to  its  terms.' 

^Seean^^  §§368,  372,  116];  Coman  300;  51   Am.   Dec.   651;  Andrews  r. 

V.  Lakey,  80  N.  Y.  346,  350;  Pelton  Bell,  56  Pa.  St.  343;  Lee  ▼.  Kirby, 

▼.  Westchester  F.  Ins.  Co.,  77  N.  Y.  104  Mass.  420,  428;  Ewing  ▼.  Beau- 

605,  607.  champ,   6   B.   Mon.  422;  Cooper   y. 

*  From  that  time  he  takes  the  ben-  Pena,  21  Cal.  403;  Willard  ▼.  Tayloe^ 
efit  of  all  subsequent  improvements,  8  Wall.  558,  571;  Marble  Co.  ▼.  Kip- 
increases,  gains,  rises  in  value,  and  ley,  10  Wall.  339;  Hale  v.  Wilkinson, 
other  advantages  happening  to  the  21  Gratt.  75;  Ambronse's  Heirs  v. 
property:  [Anstin  v.  Wacks,  30  Minn.  Keller,  22  Gratt.  769.  Vendor's  de- 
335.]  Conversely,  the  subject-matter  lay  or  default:  Wyvill  ▼.  Bishop  of 
it  at  his  risk,  and  he  must  bear  all  Exeter,  1  Price,  292;  Paine  v.  Metier, 
total  or  partial  losses,  from  fire  or  6  Ves.  349:  Christian  ▼.  Cabell,  22 
other  accidental  cause,  or  from  tres-  Gratt.  82;  Griffin's  Ex'r  ▼.  Cunning- 
passers,  and  all  depreciations  in  value,  ham,  19  Gratt.  571 ;  Booten  v.  Schef- 
and  other  disadvantages;  res  petit  do*  fer,  21  Gratt.  474;  Merritt  v.  Brown, 
rnina.  This  liaJbUUy  is,  however,  sub-  19  N.  J.  £q.  286;  Eirby  ▼.  Harrison, 
ject  to  the  important  limitation  that  2  Ohio  St.  326;  59  Am.  Dec  677. 
the  loss  or  depreciation  does  not  arise  [But  see  South  v.  Phoenix  Ins.  Co.,  91 
from  the  neglect^  default,  or  unwar-  Cal.  323.] 

rantable  delay  of  the  vendor  in  carry-       '  In  the  language  often   used,  be 

ing  out  the  eontraot:  Paine  v.  Meller,  must  show  himself  *' ready,  willing, 

6  ves.  349;  Cass  t.  Rudele,  2  Vern.  desirious,  prompt,  and  eager.**  There 
280;  Mortimer  ▼.  Capper,  1  Brown  Ch.  are  two  aipparerU  exceptions,  depend* 
156;  Jackson  v.  Lever,  3  Brown  Ch.  ing  upon  strictly  equitable  considera- 
605;  Riohter  v.  Selin,  8  Sere,  k  R.  425;  tions:  1.  A  strict  performance  at  the 
440;  Brewer  ▼.  Herbert,  30  Md.  301;  96  very  stipulated  Urns  is  not  always 
Am.  Deo.  582;  Robb  v.  Maun,  11  Pa.  St.  necessary;  and  2.  Partial  and  imms* 
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With  respect  to  the  necessity  of  an  actual  tender  and  a 
demand  of  performance  before  suit  broaghti  the  Ameri- 

fcerial  fftQnrM  of  title  or  defects  of  the  dor  cannot  force  performance  upon 
gabject-matter,  if  admitting  of  com-  the  purchaser,  unless  he  is  able  to 
pensatioD,  may  not  prevent  the  ven*  give  a  good  title  to  the  subject-matter: 
dor  from  enforcing  the  remainder  of  King  v.  Knapp,  69  K.  T.  402;  Hep- 
the  agreement:  Lloyd  v.  'Gollett,  4  bum  v.  Anld,  5  Cranch,  262;  Hoover 
Brown  Ch.  469;  4  Yes.  690,  note;  Har-  v.  Calhoun,  16  Oratt  109;  Jackson  v. 
rinffton  v.  Wheeler,  4  Yes.  686;  Guest  Ligon,  3  Leigh,  160;  Bryan  v.  Read, 
V.  Homfray,  5  Yes.  818;  Walker  v.  1  Dev.  ft  R  Eq.  78;  Cunningham  v. 
Jeffireys,  1  Hare,  341,  362;  Southcomb  Sharp,  U  Humph.  116,  121;  Jeffries 
V.  Bishop  of  Exeter,  6  Hare,  213,  218;  v.  Jefi&ries,  117  Mass.  184;  Dobbs  v. 
Dorin  v.  Harvey,  15  Sim.  49;  Sharp  v.  Norcroes,  24  N.  J.  Eq.  327;  Yreeland 
Wright,  28  Beav.  160;  Earl  of  Darn-  v.  Blauvelt,  23  N.  J.  Eq.  483;  Cornell 
ley  T.  London  etc.  R'y>  3  De  Gez,  J.  v.  Andrews,  35  N.  J.  Eq.  7;  Jenkins 
ft  &  24;  McMurray  v.  Spicer,  L.  R.  6  v.  Fahey,  73  N.  Y.  356;  Bensel  v. 
Eq.  527,  537;  Colson  v.  Thompson,  2  Gray,  SON.  Y.  517;  Swepson  v.  Johns- 
Wheat  336;  Watts  v.  Waddle,  6  Pet.  ton,  84  N.  C.  449;  Hancock  v.  Bram- 
389;  Boone  v.  Mo.  Lx>n  Co.,  17  How.  lett,  85  N.  C.  393;  Lyles  v.  Eirk- 
340;  McNeil  v.  Magee,  5  Mason,  244;  patrick,  9  S.  C.  265;  Rader  v.  Neal, 
Longworth  v.  Taylor,  1  McLean,  395;  13  W.  Ya.  373;  Hymers  v.  Branch,  6 
SnllmgB  V.  Snllings,  9  Allen,  234;  Mo.  App.  511;  Chrisman  v.  Partes,  38 
Wood  V.  Perry,  1  Barb.  114;  Burling  Ark.  31;  Mitchell  v.  Steinmetz,  97  Pa. 
T.  King,  G6  Barb.  633;  Yan  Cam-  St.  251.  [That  it  is  not  generally 
pen  V.  Knight,  63  Barb.  205;  Reeves  necessary  that  the  vendor  be  able  to 
T.  Kimbal^  40  N.  Y.  299;  King  furnish  a  ^ood  title  at  tibe  time  of  the 
▼.  Rnckman,  21  N.  J.  Eq.  599;  contract,  if  he  be  able  to  do  so  at  the 
Thorp  V.  Pettit,  16  N.  J.  Eq.  488;  time  of  the  suit,  time  not  being  of  the 
Crane  v.  Decamp,  21  N.  J.  Eq.  414;  essence,  see  Dodson  v.  Hays,  29  W. 
Merritt  v.  Brown,  21  N.  J.  Eq.  401;  Ya.  577;  Munford  v.  Pearce,  70  Ala. 
Barl  V.  Habey,  14  Pa.  St.  332;  Bn-  452;  McEinney  v.  Jones,  55  Wis.  39. 
chanan  v.  Lorman,  3  Gill,  51,  77;  Mc-  For  cases  where  the  vendee  may  be 
Comas  V.  Easley,  21  Gratt.  23;  Yail  v.  compelled  to  accept  a  defective  title, 
Nelaon,  4  Rand.  478;  Blackmer  v.  see  Fortune  v.  Watkins,  94  N.  C.  304; 
Phillips,  67  N.  C.  340;  Secrest  v.  Mc-  Lawrie  v.  Lees,  7  App.  Cas.  (H.  L.)  19 
Kenna,  1  Strob.  Eq.  366;  Brown  v.  (where  the  contract  has  fixed  a  method 
Hayes,  33  Ga.  Snpp.  136;  Tyler  v.  Mo-  of  ascertaining  whether  the  title  is 
Gtfdle,  9  Smedes  t  M.  230;  Richard*  good,  and  it  is  good  as  judged  by  that 
nn  V.  linney,  7  R  Mon.  571;  0*Kane  method).] 

▼.  Kissr,  25  Ind.  168;  Allen  v.  Atkin-  Hia  pariUd  d^eet  or  failure,  —  But 

WD,  21  Mich.  351;  Rogers  v.  Taylor,  where  the  defect  or  faUnre  is  partial 

40  Iowa,  193;  Wass  y.  Mngridge,  128  and  immaterial,  so  that  he  can  give 

Han.  394;  Jenkins  v.  Harrison,  66  substantially  what  he  contracted  to 

AU.  345;  Selleck  v.  Tallman,  87  N.  Y.  give,  the  court  may  grant  the  remedy, 

106;  McHugh  v.  Wells,  39  Mich.  175;  with  compensation  to  the  purchaser; 

HnveU  y.  Nester,  46  Mich.  290;  Lud-  Halsey  v.  Grant,  13  Yes.  73,  77;  Guest 

{nniv.  Buckingham,  35  K.  J.  Eq.  71;  v.     Homfray,    5    Yet.     818;     Mort- 

Kinney  v.  Redden,  2  Del   Ch.  46;  lock  v.  BuUer,  10  Yes.  292,  306;  Mc- 

PViiliaias  v.  Brisco,  22  Ch.  Div.  441;  Queen  v.  Farquhar,  11  Yes.  467;  Foley 

Alexander's  Appeal,  118  Pa.  St  610;  y.  Crow,  37  Md.  51;  [Towner  v.  Tick- 

OttiweU  V.  Walsh,  70  Md.  504;  Yan-  ner,  112  HL  217;  In  re  Fawcett,  42 

■coy  V.  Stinchcomb,  29  W.  Ya.  253;  Ch.  Div.  156;  arUej  §  1403,  note;]  but 

AUea  V.  Taylor,  96  N.  C.  37;   Hag-  the  defect  or  failure  must  be  imma- 

C[|»t7  V.  Elyton  Land  Co.,  89  Ala.  428;  tetial:  Peers  v.  Lambert^  7  Iseav.  546; 

^^0  Mnn.  Gas  Liffht  Ca  v.  Town  Howard  v.  Kimball,  65  N.  C.  175;  6 

f  ^e,  130  HL  42;  Mayger  v.  Cruse,  Am.  Rep.  739;  Griffin's  Ex'r  v.  Cnn« 

0  Moot.  485.]  niugham,   19    Gratt   571;    Smith   v. 

,/<M2or*«   failure   <if  tiik.-^lt    is  Turner,  50  Ind.  367;  Havens  v.  Bliss, 

wersfore  a  familiar  rule  that  the  TOi-  26  N.  J.  Eq.  363;  Gr^ory  ▼•  Perkins 
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can  decisions  are  somewhat  conflicting,  and  different 
rules  seem  to  prevail  in  different  states.  The  most  im* 
portant  of  these  rules  are  given  in  the  foot-note. 

40  Iowa,   82;  Walsh  ▼.   Barton,  24  Van  Campen  ▼.  Knight,  63  Barb.  205; 
Ohio  St  28;  Began  r,  Danghdrill,  51  Irvin  r.  Bleakley,  67  Pa.  St.  24,  28^ 
Ala.  312.     [See  Wetmore  ▼.   Brace,  Crabtree  t.  Levings,  63  111.  526.     3. 
117  N.  Y.  320;  118  N.  Y.  319;  City  of  Time  eMenOcU:  Where  the  time  of  pay- 
Tiffin  ▼.  Shawhan,  43  Ohio  St.  178.]  ment  by  the  Tendee  is  made  ttaerUial, 
Tender^  when   neceuary,  — In  gen-  and  a  fortiori  where,  if  his  paymenta 
eral,  the  niles  of  equity  oonoeming  the  are  not  made  on  the  exact  day  named, 
necessity  of  an  actual  tender  are  not  the  vendor  may  treat  the  contract  a» 
so  stringent  as  those  of  the  law.     The  at  an  end,  the  vendee  mnst  maka  ma 
foUowiog  special  rnles  seem  to  be  set*  aotnal  tender  of  the  price  and  a  de- 
tied:    I.    An  actual   tender   by  the  mand  of  the  deed  at  a  specified  time. 
plaintiff  is  unnecessary  when,   from  The  same  is  true  of  the  vendor  -when 
the  acts  of  the  defendant  or  from  the  the  time  of  conveying  is  made  esaen- 
situation  of  the  property  it  would  be  tial.      This  is  the  very  meaning  of 
wholly  nugatory.    Thus  if  defendant  time  being  of  the  essence  of  the  con- 
has  openly  refused  to  perform,  the  tract:  Duffy  v.  ODonovan,  46  N.  Y. 
Slaintiff  need  not  make  a  tender  or  223;  Gale  v.  Archer,  42  Barb.    320; 
emand;  it  is  enough  that  he  is  ready  Wells  v.  Smith,  2  Edw.  Gh.  78;  Kim- 
and  willing,  and  offers  to  perform  in  ball  v.  Tooke,  70  Bl.  553;  Phelps  v. 
his    pleading:    Hunter   v.   Daniel,  4  Illinois    Cent.    R.    B.,   63   HI.    468; 
Hare,  420,  433;  Mattocks  v.  Young,  Heuer    v.  Rutkowski,   18   Mo.    216; 
66  Me.  459,  467;  Crary  v.  Smith,  2  [Carter  v.  PhUlips,  144  Mass.    100;] 
N.  Y.  60,  65;  Kerr  v.  Purdy,  50  Barb,  but  the  necessity  may  be  waived  by 
24;  Maxwell  v.  Pittenger,  3  N.  J.  £q.  conduct  of  the  other  party:  Duffy  v. 
156;  White  v.  Dobson,  17  Gratt.  262;  O'Donovan;  Kimball  v.  Tooke,  mtpra; 
Brock  V.  Hidy,  13  Ohio  St.  306,  310;  Tobey  v.  Foreman,  79  HI.  489.     Time 
Brown  v.  Eaton,  21  Minn.  409,  411;  not  euenUal:  Concerning  the  necessity 
Gill  V.   Newell,  13  Minn.   462,  472;  of  actual  tender  in  eon^cts  in  which 
Deichmann  v.  Deichmann,  49  Mo.  107;  time  is  not  essential,  the  Amerioan 
Gray  v.  Dougherty,  25  Cal.  266,  280,  decisions  are  directly  conflicting.    Ao- 
281.     [See  also  Eberly  V.  Lehman,  110  cordine  to  one  ^oup  of  cases,    the 
Pa.  St.  542;  Orne  v.  Kittanning  Coal  strict  legal  rule  is  enforced.     Where 
Co.,   114  Pa.   St   172;  Wil bourn  v.  the  stipulations  are  mutually  depend- 
Bishop,  62  Miss.  341;  Lyman  v.  Ged*  ent,  the  plaintiff  must  make  an  actual 
ney,  114  III.  388;  55  Am.  Rep.  871;  tender,  and  must  demand  performance 
Dulin  V.  Prince,  124  HI.  76;  Baumann  before  bringing  his   suit.      Some  of 
V.   Pinckney,   118  N.   Y.   604,  616.]  these  oases,  however,   dispense  witii 
Also,  if  at  the  time  fixed  the  vendor  the  demand,  and  only  require  a  ten- 
is  unable  to  convey,  by  reason  of  a  der.     SuUh  by  the  vendee:   Klyoe   v. 
defect  in  his  title,   etc.:   Karker  v.  Broyles,  37  Miss.  524;  M boon  v.  Wil- 
Haverly,   50    Barb.   79;    Delavan    v.  kerson,  47  Miss.  633;  Gray  v.  Dough- 
Duncan,  49  N.  Y.  485,  487;  Hall  v.  erty,  25  Cal.  266,  278,  282;  Jones  v. 
Wfaittier,  10  R.  L  530;  Youns  v.  Dan-  Petaluma,  36  Cal.  230,  232;  MarshaU 
iels,  2  Iowa,  126;  63  Am.  Dec  477;  v.  Caldwell,  41  Cal.  611,  615;  Duff  v. 
Gray  v.  Dougherty,  25  Cal.  266,  280;  Fisher,  15  Cal.  375,  381;   Mather  v. 
unless  time  was  made  essential:  Kim-  Scoles,  36  Ind.  1;  Fall  v.  Haselrig^ 
ball  V.  Tooke,  70  HI.  553.     2.  Where  45  Ind.  576;  15  Am.  Rep.  278;  LyniS 
the  stipulations  are  mutual  and  de-  v.  Jennings,  43  Ind.  276, 286;  Hart  v. 
pendent,  —  that  is,  where  the  deed  is  McClellan,  41  Ala.  251;  Bell  v.Thomp- 
to  be  delivensd  upon  payment  of  the  son,  34  Ala.  633;  Deichmann  v.  Deicn- 

Erice,  — an  actual  tender  and  demand  mann,  49  Mo.  107;  Brock  v.  Hidy,  13 

y  one  party  is  necessary  to  put  the  Ohio  St.  806,  310;  Rogers  v.  Taylor, 

other  in  default,  and  to  cut  off  his  right  40  Iowa,   193;    Bearden  v.  Wood,  I 

to  treat  the  contract  as  still  subsisting:  A.   K.    Marsh.  450;    Hall  v.   Whit- 

Hubbell  V.  Von  Schoening,  49  N.  Y.  tier,  10  R.  L  530.     SmUb  Jm  vendor: 

326, 331;  Lealr.lv.  Smith,  44N.Y.  618;  Klyoe  v.  Broyles,  37  Min.  024;  Bz. 
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§  1408.    Time  as  Affecting  the  Bight  to  a  Performance. 

—  The  stipulations  concerning  time  of  performance  in  a 
contract  are  regarded  by  equity  either  as  immaterial,  or 
as  essential,  or  as  material.  In  all  ordinary  cases  of  con- 
tract, equity  does  not  regard  time  as  of  the  essence  of  the 
agreement.  In  all  ordinary  cases  of  contract  for  the  sale 
of  land|  if  there  is  nothing  special  in  its  objects,  subject- 
matter,  or  terms,  although  a  certain  period  of  time  is 
stipulated  for  its  completion,  or  for  the  execution  of  any 
of  its  terms,  equity  treats  the  provision  as  formal  rather 
than  essential,  and  permits  a  party  who  has  suffered  the 
period  to  elapse  to  perform  such  acts  after  the  prescribed 
date,  and  to  compel  a  performance  by  the  other  party 
notwithstanding  his  own  delay.^     Time  essential:    Time 

parte  Hodget»  24  Ark.   197;   Corbaa  296;  Winton  ▼.  Sherman,  20  Iowa, 

T.  Teed,  69  IlL  205;  and  see  Thomson  296;  Seeley  ▼.  Howard,  13  Wis.  336; 

T.  Smith,    63  N.   T.  301.      Another  Woodson's  Adm'rs  ▼.  Scott,  1  Dana, 

pon^  of  decisions  adopts  a  rale  more  470.    This  is  nnqnestioaably  the  true 

in  accordance  with  the  principles  of  eqtiUable  doctrine.    For  further  illus- 

eqaity,  vis.,  that  in  such  contracts  an  trations,  see  Wass  v.  Mugridge,  128 

letnal   tender    or    demand    by    the  Mass.  394;  Selleck  ▼.  Tallman,  87  N. 

plaintiff  prior  to  the  snit  is  not  essen-  T.  106;  Jenkins  ▼.  Harrison,* 66  Ala. 

tiaL    It  ia  enough  that  he  was  ready  345;  McHugh  v.  Wells,  39  Mich.  175; 

and  willing,  and  offered,  at  the  time  [Atkinson  ▼.   Hudson,  44  Ark.  192, 

ipecified^  and  even  that  he  is  ready  197,  200.] 

sad  willing  at  the  time  of  bringing  the  '  This  general  doctrine  is  established 

nit,  unleos  his  rights  have  been  lost  by  an  uoDroken  line  of  decisions;  but 

by  laches,  and  that  he  offers  to  per-  it  is  subject  to  various  exceptions  and 

form  in  his  pleading.    The  plaintiff's  limitations,  one  of  the  most  important 

performance  will  be  provided  for  in  being  that  the  delay  must  not  be  wiil- 

tbe  decree,  and  his  previous  neglect  ful  and   intentional,   and    must    not 

will  only  affect    his   right  to  costs,  have  worked  any  harm  to  the  other 

8«Ut  by  vendee:  Irvin  v.  Gregory,  13  party.     My  limits  do  not  permit  me 

Gray,  215,  218;  Park  v.  Johnson,  4  to  enter  upon  a  full  discussion  of  these 

Allni,  259;  Stevenson  ▼.  Maxwell,  2  questions;  for  their  solution  the  reader 

K.  T.  408,  415;  Bruce  v.  Tilson,  25  must  be  referred  to  special  works  on 

N.  T.  194,  197,  203  (see  comments  of  this  subject:   Seton  v.  Slade,  7  Ves. 

Allen,  J.,  upon   Wella   v.  Smith,  2  265,  per  Lord  Eldon;  Decamp  v.  Feay, 

Bdw.  Ch.   78;  7  Paige,  22;   31   Am.  5  Serg.  &  R.  323;  9  Am.  Dec.  372;  per 

Beo.  274;  confinins  it  to  contracts  in  Gibson,  J.;  Vyse  v.  Foster,  L.  R.  7 

wbieb  time  is  made  essential);  Free-  H.  L.  318;  McMurrayv.  Spicer,  L.  R. 

no  T.  Bissell,   63  N.  Y.    168,    170;  6  Eq.  627;  TiUey  t.  Thomas,  L.  R.  3 

(Siesa's  Appeal,  4  Pa.  St.  52;  46  Am.  Oh.  61,  67,  69;  Parkin  v.  Thorold,  2 

Bee.  668;  Smoot  v.  Rea,  19  Md.  398,  Sim.,  N.  8.,  1;  16  Beav.  59;  Hull  v. 

410;  lianghlin  v.  Perry,  35  Md.  352;  Sturdivant,  46  Me.  34;  Dresel  v.  Jor- 

Morris  v.  Hoyt,  11  Mich.  9, 18;  Seelev  dan,  104  Mass.  407;  Qninn  y.  Roath, 

▼.  Howard,  13  Wis.  336;  St.  Paul  Di-  37  Conn.  16;  Edgertou  v.  Peckham,  11 

^00  etc  ▼.  Brown,  9   Minn.  167.  Paiffe,  352;  Hubbell  v.  Von  Schoening, 

AiMi  fiy  vmdor:  Stevenson  v.  Maxwell,  49  S.  Y.  326;  Van  Campen  v.  Knight, 

voce  V.  Tilson,   Freeson  v.  Bissell,  63  Barb.  205;  Sharp  v.  Trimmer,  24 

M^mrHawky.Greensweig,  2Pa.  St.  N.J.   £q.  422;  King  y.    Ruckman, 
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may  be  essentiaL  It  is  so  whenever  the  intention  of  the 
parties  is  clear  that  the  performance  of  its  terms  shall  be 
accomplished  exactly  at  the  stipulated  day.  The  inten- 
tion must  then  govern.  A  delay  cannot  be  excused.  A 
performance  at  the  time  is  essential;  any  default  will  de- 
feat the  right  to  a  specific  enforcement.^     Time  material: 

20  K.  J.  Eq.  316;  Smoot  ▼.  Rea,  19  kins,  2  Del.  Ch.  126;  Davison  ▼.  Jei^ 
Md.  S99;  Scarlett  ▼.  Stein,  40  Md.  aey  Co.  Abs'd,  71  N.  Y.  333;  Wonaon 
512;  Brock  ▼.  Hidy,  13  Ohio  St  305;  y.  Fenno,  129  Mass.  405. 
Keller  v.  Fisher,  7  Ind.  718;  Shafer  v.  *  Hipwell  v.  Knight,  1  Tounge  &  C. 
Niver,  9  Mich.  253;  Snyder  ▼.  Spaal-  401;  Qainn  v.  Roath,  37  Conn.  16; 
ding,  57  HI.  480;  Spalding  v.  Alexan-  Miller's  Adm'r  ▼.  Miller,  25  N.  J.  £q. 
der,  6  Bnsh,  160;  Walton  ▼.  Wilson,  30  854;  King  v.  Ruckman,  20  N.  J.  Eq. 
Miss.  576;  Morgan  ▼.  Bergen,  3  Neb.  816;  Prince  ▼.  Grifiin,  27  Iowa,  614; 
209;  Prince  v.  Griffin,  27  Iowa,  514;  Knott  ▼.  Stephens,  5  Or.  235;  Grey  ▼. 
Knott  V.  Stephens,  6  Or.  235;  Steele  ▼.  Tubbs,  43  Cal.  359.  Time  may  be- 
Branoh,  40  Cal.  3;  [Day  t.  Hnnt,  112  coma  essential  from  the  subject-mat* 
N.  Y.  191;  Dynan  ▼.  McCulloch,  46  ter,  or  object  of  the  contract;  e.  g., 
N.  J.  Eq.  14;  Sylvester  v.  Bom,  132  where  the  value  of  the  subject-matter 
Pa.  St.  467;  Smith's  BxV  t.  Profitt's  fieccMarii^  fluctuates  and  changes  with 
Adm'r,  82  Va.  832;  Maltby  v.  Austin,  the  mere  lapse  of  time:  Hipwell  ▼. 
65  Wis.  527;  Van  Vranken  v.  R.  R.  Knight,  1  Younge  &  C.  401,  416;  Do- 
Co.,  55  Iowa,  135;  Austin  v.  Wacks,  loret  v.  Rothschild,  1  Sim.  ft  St.  590 
30  Minn.  335.  Non -performance  in-  (stocks);  see  McKay  ▼.  Carrington,  ] 
duced  by  conduct  of  the  defendant:  McLean,  50;  Holt  ▼.  Rogers,  8  Pet. 
Cheney  t.  Libby,  134  U.  S.  78.]  A  420;  Brashier  v.  Gratz,  6  Wheat, 
delay  m  payment  at  the  day  appointed,  52S;  Hepburn  v.  Auld,  5  Cranch,  262; 
unless  intentional  and  willful,  or  un-  Jennisons  v.  Leonard,  21  Wall.  302; 
reasonably  long,  will  not  preclude  Jones  v.  Robbins,  29  Me.  351 ;  50  Am. 
the  vendee  from  enforcing  the  con-  Dea  593;  Goldsmith  v.  Guild,  10  At- 
tract. Of  course,  the  delay  must  be  len,  239;  Hoyt  v.  Tuzbury,  70  111.  331; 
explained  and  accounted  for,  and  it  [Carter  v.  Phillips,  144  Mass.  100; 
must  not  be  prejudicial  to  the  other  Wilson  v.  Roots,  119  III.  379.]  Also 
party  beyond  the  means  of  reparation:  in  unilateral  contracts:  Brooke  v.  Gar* 
See  Longworth  v.  Taylor,  1  McLean,  rod,  3  Kay  &  J.  608;  2  De  Gex  ft  J.  62; 
395;  14  Pet.  172,  per  Story,  J.,  and  Austin  ▼.  Tawney,  L.  R.  2  Ch.  143; 
cases  cited;  Moote  v.  Scriven,  33  Mich.  Kerr  v.  Purdy,  51  N.  Y.  629;  50  Barb. 
500;  Brassell  v.  McLemore,  50  Ala.  24;  Karker  v.  Haverly,  50  Barb.  79; 
476;  Sharp  v.  Trimmer,  24  N.  J.  Ea.  Potts  v.  Whitehead,  20  N.  J.  Eq.  65; 
422;  Pritchard  v.  Todd,  38  Conn.  413;  Fessler'a  Appenl.  75  Pa.  St.483;  Maugh- 
Converse  v.  Blumrich,  14  Mich.  109,  lin  v.  Perry,  35  Md.  352,  360;  White  ▼. 
114;  90  Am.  Dec.  230;  Shortall  v.  Dobson,  17  Gratt.  262;  Jones  v.  Noble, 
Mitchell,  57  111.  161;  Decamp  v.  Feay,  3  Bush,  694;  Mason  v.  Payne,  47  Mo. 
5  Serg.  &  R.  323,  327;  9  Am.  Dec.  372;  517;  Estes  v.  Furlong,  59  111.  298,  300; 
Edgerton  v.  Peckham,  11  Paige,  352,  [Stembridge  v.  Stembridge,  87  Ky.  91; 
359;  McQartey  v.  Gokey.  31  Iowa,  Harding  v.  Gibbs,  125  lU.  85;  8  Am. 
505;  [Ballard  y.  Ballard,  25  W.  Va.  St.  Rep.  345.]  Time  mav  be  made 
470];  andsee  further,  in  this  connection,  essential  by  express  stipulation.  Ko 
Grey  v.  Tubbs,  43  Cal.  359;  Snider  v.  particular  form  is  necessary,  but  any 
Lehnherr,  5  Or.  385;  Peck  v.  Brighton  clause  will  have  the  effect  which 
Co.,  69  111.  200;  Beach  v.  Dyer,  93  IlL  olearly  provides  that  the  contract  is  to 
296;  Tilton  v.  Stein,  87  111.  122;  Jones  be  null,  if  the  fulfillment  is  not  within 
V.  Jones,  11  Phila.  559;  Russell  v.  the  prescribed  time:  Hudson  v.  Bar* 
Baughman,  94  Pa.  St.  400;  Parsons  y.  tram,  8  Madd.  440;  Benedict  y, 
Gilbert^  45  Iowa,  33;  Chadwell  v.  Lynch,  1  Johns.  Ch.  370;  7  Am.  Dec 
Winston,  3  Tenn.  Ch.  110;  Henderson  484;  Wells  v.  Smith,  2  Edw.  Ch.  78; 
y.  Hicks,  58  Cal.  364;  Burton  v.  Ad-  7  Paige,  22;  31  Am.  Dec  274;  Barnard 
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Although  time  is  not  ordinarily  essential,  yet  it  is,  as  a 
general  rule,  material.  In  order  that  a  default  may  not 
defeat  a  party's  remedy,  the  delay  which  occasioned  it 
must  be  explained  and  accounted  for.  The  doctrine  is 
fundamental  that  a  party  seeking  the  remedy  of  specific 
performance,  and  also  the  party  who  desires  to  maintain 
an  objection  founded  upon  the  other's  laches,  must  show 
himself  to  have  been  ^  ready,  desirous,  prompt,  and 
eager."*  ' 

§  1409.  Enforcement  of  Verbal  Contracts  Part  Per- 
formed.—  The  doctrine  was  settled  at  an  early  day  in 
England,  and  has  been  fully  adopted  in  nearly  all  the 
American  states,  that  a  verbal  contract  for  the  sale  or 
leasing  of  land,  or  for  a  settlement  made  upon  considera- 

T.  Lea,  97   liasa.   92;  Goldsmith  ▼.  tell  t.  Matot,  6S  Vt.  271.    But  raoh 

GfoQd,  10  Allen,  839;  Qainn  ▼.  Roatb,  notice  must  be  reasonable  in  ita  terma: 

37  Cona.  16;  Baldwin  ▼.  Van  Vorst*  See  Anatin  ▼.  Wacka,  80  Minn.  835.] 

9  N.  J.  Eg.  577;  Ballock  ▼.  Adams's        '  The  following  are  a  few  out  of  the 

Ex'n,  20  If,  J.  Eq.  367,  871;  Reed  v.  creat  number  of  cases  illnstrating  this 

Breedeo,  61  Pa.  8t  460;  Jackson  v.  doctrine:    Lloyd  t.  Collett»  4  Brown 

Ligoa,  3  Leigh,  160,    187;  Kirby  w.  Gh.  469;  Alley  r.  Deschamps,  13  Yes. 

Harrison,  2  Ohio  St.  326,  332;  69  Am.  225;  McMurray  v.  Spioer,  L  R.  5  Eq. 

Bee  677;  Scott  v.  Fields,  7  Ohio,  424;  527, 537;  Hubbell  ▼.  Von  Schoening,  58 

Phelps  T.  ni.  Cent.  R.  R.,  63  III.  468;  Barb.  498;  49  N.  T.  326;  Eppinger  ▼. 

Peck  ▼.   Brighton  Co.,  69  111.   200;  McGreal,  31   Tex.  147;    Campbell  ▼. 

Kimball  ▼.  Tooke,  70111.  553;  Davis  v.  Hicks,  19  Ohio  St.  433;  Mix  t.  Bal- 

StBTens,    3    Iowa,    158;    OTallon  ▼.  dno,  78  111.  215;  Peck  ▼.  Brighton  Co., 

Keonerly,  45  Mo.  124;  Morgan  y.  Ber»  69  111.  200;  McDermid  v.  MoGregor, 

gen,  3  Neb.  209;  Snider  ▼.  Lehnherr,  21   Minn.    Ill;   Ritson  ▼.  Dodge,   33 

6  Or.  385;  Grey  v.Tubbs,  43  Cal.  359;  Mich.  463;  Delaran  v.  Duncan,  49  N. 

[Sowles  ▼.  Hall,  62  Vt.  247;  22  Am.  Y.  485;  Finch  ▼.  Parker,  49  N.  Y.  1; 

Si  Bep.  101;  Cleary  ▼.  Folger,  84  Cal.  Hawley  v.  Jelly,  25  Mich.   94;   Mc* 

316;  18  Aql  St.  Rep.  187;  Coleman  v.  Lanrie  v.  Barnes,  72  111.  73;  Roby  v. 

Applegarth,  68  Md.  21;  6  Am.   St.  Cossitt,  78  III  638;  Green  v.  Covilland, 

Rep.  417.     For  wairer  of  snch  con-  10  Cal.  317;  70  Am.  Dec.  725;  Steele 

ditions,  see  Dana  v.  St.  Paul  Invest-  y.   Branch,   40  Cal.   3;    Williams  v. 

meat  Co.,  42  Minn.   194;    Panlman  Hart,  116  Mass.  513;  Boyd  ▼.  Schles- 

▼.  Cheney,  18  Neb.  392;  Ballard  v.  singer,  59  N.  Y.  301,  305;  Davison  ▼. 

Cheney,    19    Neb.   58.  J     Time    may  Jersey  Co.  Aaa'n,  6  Hun,  470;  71  N. 

•lao  be  made  essential,  where  one  of  Y.  333;  Ludlom  ▼.  Bnckiugham,  35  N. 

the  parties  delays  in  fulfilling,  and  J.  Eq.  71;  Kinney  v.  Redden,  2  DeL 

the  other  party  by  a  notice  prescribes  Ch.   46;   Rassell  v.  Nester,   46  Mich. 

«  period  withm  which  the  contract  290;  Beach  v.  Dyer,  93  III.  295;  Til- 

ntnt  be  completed,  or  else  be  aban-  ton  t.  Stein,  87  HL  122;   Parsons  t. 

dooed:  Reynolds  y.  Nelson,  6  Madd.  Gilbert,  45  Iowa,   33;    Chadwell    v. 

18;  Eads  ▼.  Williams,  4  De  Gex,  M.  Winston,  3  Tenn.  Ch.  110;  Henderson 

^  0.  674;  Rogers  v.  Saunders,  16  Me.  ▼.  Hicks,  58  Cal.  364;  Burton  ▼.  Ad- 

92;  83  Am.  Dec.  635;  Wiswall  t.  Mo-  kins,  2  Del.  Ch.  125;  Wonson  t.  Fen- 

^wan,  Hoif.  Ch.  125;  Thompson  ▼.  no,  129  Mass.  40Si;  Russell  v.  Baugh- 

^>iilH  5  Rich.    Eq.   370;  Smith  ▼.  man,  94  Pa.  St.  400;  Jones  r,  Jones, 

Uwrence,  15    Mich.    499;    Reed  v.  11  Phila.  559;  [Stewart  y.  Allen,  47 

Breeden,  61  Pa.  St  460.    [See  also  Bat-  Fed.  Rep.  399.  J 
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tion  of  marriage,  if  part  performed  by  the  party  seek* 
ing  the  remedy,  may  be  specifically  enforced  by  courts 
of  equity,  notwithstanding  the  statute  of  frauds.^    The 

*  The  oontraot  must  poaseas  all  the    163;  Doaglaaa  t.  Snow,  77  Me.  96; 

elementa  and  f eatarea  neoeaaary  to  the  Yoang  t.  Yonng,  45    K.  J.  "Bq,  34; 

apecifio  enforcement  of  any  agreement^  Schuey  ▼.  Sohaeffer,  130  Pa.  St.  18; 

except  the  written   memorandnm  re*  Barrett  ▼.  Forney,  82  Va.  269;  Qalla- 

qnired   by  the   aUtnte.     My   Urnits  gher  ▼.  Gallagher,  31  W.  Va.  9;  Hnnt 

oolj  permit  me  to  atate  the  moat  gen*  ▼.  Hayt^  10  CoL  278;  Wagonblaat  ▼. 

era!  mlea  on  thia  anbjeet.     Ont  of  the  Whitney,  12  Or.  88;  Day  ▼.  Cohn,  65 

▼aat  number  of  decisiona,  I  ahaJl  cite  CaL   508.]    In  a  very  few  atatea  the 

only  a  oomparatiTely  few,  by  way  (^  remedy   aeema   to   be  either  wholly 

illnatration:  Leater  ▼.  Foxcrof t,  GoUea,  denied,  or  elae  admitted  only  nnder 

108;  cited  2  Vem.  456;  1  Lead.  Caa.  very    apedal    circnnutancea:    North 

Eq.,  4th  Am.  ed.,  1027,    1038,   1042;  Oarolina,  Tenneaaee,  Kentucky:  [See 

Clman  ▼.  Cooke,  1  Schoalea  ft  L^  22;  Holmea   ▼.   Holmea,  86   N.    a   205; 

Newton  ▼.  Swazey,  8  N.  H.  9;  Tilton  White  ▼.  Bannon,  86  Ky.  93;  and  in 

T.   Tilton,  9    N.   H.   385;    Eaton  ▼.  Miaaiasippi,  NUea  ▼.  Daria,  60  Miaa. 

Whitaker,  18  Conn.  222;  44* Am.  Deo.  750;]    while    in    Maaaachnsetta    and 

586;  HaU  v.  Whittier,  10  R.  I.  530;  Maine,  it  did  not  exist  until  the  very 

Freeman  v.  Freeman,  43  N.  Y.  34;  3  recent  legialation:  [See  §§  314,  826.] 
Am.  Rep.  657;  WeUh  v.  Bayaud,  21        FtauUmenkU  groimd  if  the,  jurmUc- 

N.  J.  Eq.  186;  Greenlee  v.  Greenlee,  titm.  ^The  ground  ia  equitable  fraud; 

22  Pa.  St.  225;  Cole  ▼.  Cole,  41  Md.  not  an  antMedent  fraud  in  entering 
301;  Semmea  ▼.  Worthington,  38  Md.  into  the  contract,  but  a  fraud  inhering 
298;  Pierce'a  Heira  v.  Catron'a  Heira,  in  the  conaequenoe  of  aetting  up  the 

23  Gratt  483;  Lowry  ▼.  Baffington,  6  atatute  aa  a  defenae.  If  the  defend- 
W.  Va.  249;  Church  of  the  Advent  ▼.  ant  knowingly  permita  the  plaintiff  to 
Farrow,  7  Rich.  Eq.  378;  Ford  v.  Fin-  do  acta  in  plart  performance  of  the 
ney,  35  Ga.  258;  Johnson  r,  Bowden,  Terbal  agreement,  acta  done  in  reli- 
37  Tex.  621;  Furarv.  Patton,  20  Mo.  ance  on  the  agreement,  which  change 
81;  Feuaier  ▼.  Sneath,  3  Not.  120;  the  relations  of  the  parties  and  pre* 
Morgan  ▼.  Bergen,  3  Neb.  209;  Gregg  vent  a  restoration  to  their  former 
v.  Hamilton,  12  Kan.  333;  Northrop  condition,  it  would  be  a  virtual  fraud 
y,  Boone,  66  111.  368;  Fall  y.  Hazel-  for  the  defendant  to  interpoae  the 
f^ggf  45  Ind.  576;  15  Am.  Rep.  278;  atatute  aa  a  defense,  and  thua  to  ae- 
Grant  v.  Ramaey,  7  Ohio  St.  157;  cure  for  himself  the  benefit  of  the  acta 
Armea  t.  Bigelow,  SMcAr.  442;  Hiatt  of  part  performance,  while  the  plain- 
T.  Williama,  72  Mo.  214;  37  Am.  Rep.  tiff  would  be  left  not  only  without  ade- 
438;  Bohanan  t.  Bohanan,  96  HL  591;  quate  remedy  at  law,  but  alao  liable 
McDowell  ▼.  Lucaa,  97  III.  489;  Jef-  for  damagea  aa  a  treapasaer:  See  vol 
fersonv.  Jefferson,  96  DL  561;  Mar-  2,  §1864-867,  921,  where  this  princi- 
ahall  T.  Peck,  91  III.    187;   Laird  ▼.  pie  ia  diacusaed.    See  also  Leater  v. 


Allen,  82111.  43;  Wallace  v.Rappleye,     Foxcrof t,  »upra;  McCormick_jr.  Gre 

~    tlefield,     gan,  L.  f 
51  Wis.  23;  Seaman  Y.  Aachermann,  51    Slaye,  L.  R.  7  Ch.  469;  Caton  v.  Ca 


103  HI.  229;  Littlefield  t.  Littlefield,     gan,  L.  R.  4  H.  L.  82,  97;  Haigh  ▼. 


Wia.  678;  37  Am.  Rep.  849;  Manly  v.  ton,  L.  R.  1  Ch.  137,  147;  Bond  ▼. 

Hewlett,  55  Cal.  94;  Hanlon  Y.  Wilaon,  Hopkina,  1   Schoalea  &  L.  413,  433; 

10  Neb.    138;  Hibbert  v.   Aylott,  52  Qinan  ▼.  Cooke,  1  Schoales  &  L.  22, 

Tex.  530;  Judy  ▼.  Gilbert,  77  Ind.  96;  41;  Mundy  ▼.  JoUiffe,  5  Mylne  A  C. 

40  Am.  Rep.  289;  Lamb  v.  Hinman,  167,  177;  Parkhurat  t.  Van  Cortlandt, 

46  Mich.  112;  Jamiaon  v.  Dirnock,  95  1  Johna.  Ch.  273;  Wright  ▼.  Pucket, 

Pa.  St   52;  Newkumet  t.  Kraft,  10  22  Gratt.  370,  374;  Pierce'a  Heira  v. 

Phila.  127;  Wharton  t.  Stoutenburgh,  Catron'a  Heirs,  23  Gratt  588;  Semmea 

35  N.  J.  Eq.  266;  Sherman  ▼.  Scott,  t.  Worthington,  38  Md.  298;  Horn  v. 

27  Hun,  331;  Barnea  ▼.  Boaton  etc  R.  Ludington,   32  Wia.   73;   Morgan  ▼. 

R.,  130  Masa.  388.    [See  alao  Union  Bergen,  3  Neb    209;  and  cases  cited 

Pao.  R'y  Co.  v.  McAlpine,  129  U.  S.  above,  in  this  note.    [See  also  Maddison 

807;  Wmchell  v.  WinchelL  100  N.  T.  ▼.  Alderson,  L.  K.  8  App.  Caa.  (H.  L.) 
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groand  upon  which  the  remedy  in  such  cases  rests  is  that 
of  equitable  fraud.     It  would  be  a  virtual  fraud  for  the 

467, 476;  Woodbury  ▼.  Gardner,  77  Me.  Eq.  828;  OBbome  ▼.  Kimball,  41  Kan. 

68;  Bama  ▼.  Fox,  113  lad.  205;  Popp  187;  Wallace  v.  Scoggins,  17  Or.  476 

V.  Swaoke,  68  Wia.  364;  Slingerland  (lease).     Or  to  agreements  in  consid* 

T.  Slingerland,  39  Minn.  197.]    It  fol-  oration  of  marriage:  Pomeroy  on  Spe- 

lows  from  this  principle  that  the  acts  cific  Performance,  sec.  101.] 
of  part  performance  mnst  be  done  by        Ads  of  part  performance,  —  The  fol- 

the  party  seeking  to  enforce  the  con-  lowing  acts  do  noi  constitute  a  part 

tract;  and  mnst  be  done  in  pnrsnance  performance  within  the  doctrine:  Acts 

of  the  contract^  and  with  the  design  aone  prior  to  the  contract;  acts  merely 

of  carrying  the  same  into  execution;  preparatory  or  ancillary  to  the  agree- 

aad  must  oe  done  with  the  consent,  ment^  such  as  delivering  abstract  of 

express  or  implied,  or  knowledge,  of  title,  measuring  the  land,  drawing  up 

the  other  party:  Id.    [See  Linn  v.  Mc-  deeds,   etc.:  [Lydick  v.   Holland  83 

Lean,  85  Ala.  250;  Haines  v,  McGlone,  Mo.  703;  Nibert  t.  Baahurst,  47  N.  J. 

44  Ark.  79;  Fairfield  t.  Barbour,  61  Eq.   201;]   marriage  tUone:   [Peck  ▼. 

Mioh.57;  Morrison  y.  Herrick,  130  111.  Peck,  77  Cal.  106;  11   Am.  St.  Rep. 

631;  Reckcagle  ▼.  Schmaltz,  72  Iowa,  244;  McAnnulty  ▼.  McAnnulty,  120 

63;  HoUenbeck  y.  Prior,  6  Dak.  293;  III.  26;  60  Am.  Rep.  652;  Welch  y. 

Oocie  y.  Ford,  138  U.  S.  587;  Nibert  Whelpley,   62  Mich.    15;  4  Am.   St. 

▼.  Baghnrst,  47  N.    J.  Eq.  201.     On  Rep.   810;  Adams  y.  AHams,  17  Or. 

the  groand   of  preyenting  fraud,   a  247;]  payment  of  the  price  in  whole  or 

purol  g^  of  land  made  to  a  near  rela-  in  part  (otherwise  in  Iowa,  by  statute): 

tive,  and  followed  by  possession  and  [Townsend  y.  Fenton,  30  Minn.  528; 

ralaable  improyements  on  the  part  of  32  Minn.  482;  Baker  y.  Wiswell,  17 

the  donee,  will  generally  be  enforced:  Neb.  52;  Forrester  y.  Flores,  64  Gal. 

See  Pomeroy  on  Specific  Performance  24;  Nibert  y.  Baflhurst,  47  N.  J.  £q. 

of  Contracts,  sees.  130,  131;  Seayey  y.  201.     See  also  Maddison  y.  Alderson, 

Drake,  62  N.H.  393;  Allison  y.  Bums,  8  App.  Cas.  (H.  L.)  467,  479,  480.] 

107  Pa.  St.  50;  Erie  etc.  R'y  Co.  y.  The  important  acts  which  do  consti- 

Knowles,  117  Pa.  St.  77;  Halsey  y.  tute  a  sufficient  part  performance  are 

Peters's  Ex'r,  79  Va.  60;  Hunter  y.  actual,  open  poasesnon  of  the  land;  or 

Millt,  29  S.  C.  72;  Beall  y.  Clark,  71  permanent  and  valuable  improvements 

6a.  818;  Irwin  y.  Dyke,  114  111.  302;  made  on  the  land;  or  these  two  com* 

Anderson  y.  Scott,  94  Mo.  643;  West  bined.    In  addition  to  the  cases  cited 

T.  Bandy,  78  Mo.  407;  Newkirk  y.  at  the  commencement  of  this  note,  see 

Marshall^  35  Kan.  77;  Dawson  v.  Mo-  Poaeennon:  Pain  y.  Coombs,  1  De  Oex 

Faddin,  22  Neb.  131;  Story  y.  Black,  &  J.  .^;  Shilltbeer  ▼.  Jarvis,  8  De  Oex, 

5  Mont.  26;  51  Am.  Rep.  37;  Manly  M.  &  G.  79;  Coles  y.  Pilkington,  L. 

T.  Hewlett,  55  Cal.  94.    Taking  pos-  R.    19  Eq.    174;  ainan  y.  Cooke,    1 

lenion  is  not  sufficient:  Anderson  y.  Schoales  &  L.  22;  Gregory  y.  Mighell, 

8oott»  94  Mo.   637.    The  acts  done  18  Ves.  328;  TUton  y.  Tilton,  9  N. 

most  be  referable  exdusiyely  to  the  H.  385,  390;  Malins  y.  Brown,  4  N. 

(Tift:  Truman  y.  Truman,  79  Iowa,  Y.  403;  Reed  y.  Reed,  12  Pa.  St  117; 

506;  and  see  Pond  y.  Sheehan,  132  Danforth  y.  Laney,  28  Ala.  274;  Cat- 

lU.  312.    In  Kaufman  y.  Cook,  114  lett  y.  Bacon,  33  Miss.  269;  White  y. 

HI.  11,  an  after-acquired  title  of  the  Watkins,   23  Mo.   423:  Anderson  v. 

donor  was  held  not  to  inure  to  the  Simpson,   21   Iowa,   399;   [Tavlor    y. 

Wefit  of  the  donee.    The  improye-  Millard,   118  N.  Y.   244;  Holmes  v. 

meats  must  be  of  considerable  value:  Caden,  57  Vt.  Ill;  Heflin  y.  Milton, 

Suoa  T.  Eason,  61  Tex.  225.  69  Ala.  354;  Mcl^ure  v.  TenvlUe,  89 

In  certain  states,  parol  lieetue§  are  Ala.    572;    Murphy,  y.     Stever,    47 

eaforced,  where  there  has  been  large  Mich.  622.]     ImprovemenU:   Wills  v. 

ezpeaditare  by  the  licensee:  See  Pom-  Stradling,   3  Ves.   378;    Stocklev   y. 

•royonSpecificPerformanoe,  sec.  132;  Stockley,  1  Ves.  ft  B.  23;  Mundy  y. 

Ohnstead  ?.  Abbott,  61  Vt.  281.     But  JoUiffe,  5  Mylne  &  C.  167;  Surcome 

*«  doctrine  of  part  performance  ap-  y.  Penniger,  3  De  Gex,  M.  &  G.  571; 

plies  only  to   contracts    relating    to  Crook  y.  Cor  per.  of  Seaford,  L.  R.  6 

tali-  McElroy  y.  Ludlum,  32  N.  J.  Ch.  651;  10  Eq.  678;  WiUiams  v.  Evans, 
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defendant,  after  permitting  the  acts  of  part  performance, 
to  interpose  the  statute  as  a  bar  to  the  plaintiff's  remedial 
right.  The  acts  of  part  performance,  therefore,  in  order 
to  satisfy  this  principle,  must  be  done  in  pursuance  of 
the  contract,  and  must  alter  the  relations  of  the  parties. 
The  most  important  acts  which  constitute  a  sufficient 
part  performance  are  actual  possession,  permanent  and 
valuable  improvements,  and  these  two  combined. 

§  1410.  •  Damages  in  Place  of  a  Specific  Performance. 
—  When  the  impossibility  of  a  specific  performance  is 
disclosed  at  the  hearing,  and  the  suit  was  brought  by  the 
plaintiff  in  ignorance  of  such  fact,  the  court  will  award 
the  remedy  of  damages.^ 

L.  B.  19  Eq.  547;  Miller  v.  Tobie,  41  270  (same);  but  see  Maddiaon  ▼.  AI- 

N.  H.  84;  Potter  v.  Jacobs,  111  Mass.  derson,  8  App.  Cas.  (H.  L.)  467.] 
32;  Freeman  v.  Freeman,  43  N.  Y.  34;        ^  If  the  vendor  has  disabled  himself 

3  Am.  Rep.  657;  Cagger  ▼.  Lansins,  from  performance  after  making  the 

43  N..  Y.  650;  Adams  ▼.  FuUam,  43  contract,  and  if  the  disability  existed 

Vt.  592;  Peckham  v.  Barker,  8  R.  I.  at  the  time  of  making  the  contract 

17;   Green  ▼.   Finin,   35  Conn.    178;  from  a  defect  in  his  title,  a  conrt  of 

Mims  V.  Lockett,  33  Ga.  9;  Wimberly  equity  will,  in  either  of  these  cases, 

V.   Bryan,   55    Ga.    198;    Sackett    ▼.  award  damages  to  the  yendee-plaiutifi^ 

Spencer,  65  Pa.  St.  89;  Moss  v.  Gul-  provided  he  commenced  his  snit  in 

ver,  64  Pa.  St  414;  3  Am.  Rep.  601;  good  faith,  without  any  knowledge  of 

Ingles    V.    Patterson,   36    Wis.    373;  the  disability:  See  Milkman  v.  Ordway, 

Gregg  V.  Hamilton,  12  Kan.  333;  Po-  106  Mass.  2.32,  253;  Chartier  v.  Mar- 

landv.  O'Connor,  1  Neb.  50;  93  Am.  shall,  56  N.  H.  478;  Wiswall  v.  Mo- 

Dec  327;   Hoffman  v.  Fett,  39  Gal.  Gowan,  Hoff.  Ch.  125;  Parkbnrst  v. 

109;  MoCarger  v.  Rood,  47  Cal.  138;  Van    Oortlandt,   1    Johns.   Ch.    273; 

Neide  v.  Neales,  9  Wall.  1;  [Mims  v.  Morss  v.  Elmendorf,  11  Paige,  277; 

Chandler,   21    S.   C.   480;   Moore    v.  Berry  v.   Van  Winkle,  2  N.  J.  Eq. 

Gordon,   44    Ark.    334;    Sullivan    v.  269;  Hopkins  v.  GUman,  22  Wis.  476; 

O'Neal,  66  Tex.  43.3;  Whiteitt  v.  Trus-  Tenuey  v.  Stote  Bank,  20  Wis.  162; 

tees  Presbyterian  Cliurcli,  110  III.  125;  McQueen  v.  Chouteau's  Heirs,  20  Mo. 

Anderson  v.  Scott»  94  Mo.  637;  Bur*  222;  64  Am.  Dec  178;  Hamilton  v. 

lingame    v.   Rowland,    77  Cal.   315.]  Hamilton,   69    Ma   232;    Gupton  v. 

Special  acts,  penonal  aerviees,  etc:  See  Gupton,  47  Mo.  37,  47;  Harrison  v. 

Rhodes  v.  Rhodes,  3  Sand.  Ch.  279,  Derarans,  33  Ala.  463;  Carroll  v.  Wil- 

284;  Davison  v.  Davison,  13  N.  J.  Eq.  son,  22  Ark.  32;  Foley  v.   Crow,  37 

246;  Vanduyne  v.  Vreeland,  12  N.  J.  Md.   51;   [Combs  v.   Scott,   76  Wis. 

£<|.    142,   151;  Twiss  v.   George,   33  662;]  but  will  not,  in  general,  grant 

Mich.  253;  Johnson  v.  Hubbell,  ION.  damages  if  the  plaintiff  was  awaroof 

J.  Eq.  332;  66  Am.  Dec.  773;  Cronk  the  disability  at  the  time  of  bringing 

V.  Trumble,  66  111.  482;  Edwards  v.  his    suit:  Ibid.;    Hatch    v.    Cobb,    4 

Estell,  48   Cal.  194;   [Brown  v.  Sut-  Johns.  Ch.  559;  Eempshall  v.  Stone, 

ton,  129  U.  S.  238;  Warren  v.  War-  6  Johns.   Ch.    193;  Smith  v.  Kelley, 

ren,    105    HI.     568;    Slingerland    v.  56  Me.  64;  Sternberger  ▼.  McGovem, 

Slingerland,  39  Minn.  197;  Smith  v.  56  N.  Y.  12,  20.     [See  also  vol  1,  S§ 

Yocum,    110  111.   142;  Carmichael  v.  181,237.]    For  a  f nil  and  able  discns- 

Carmichael,  72  Mich.  76;  16  Am.  St.  sion  of  the  rules  as  to  damages  in 

Rep.  528  (agreement  for  testamentary  equity,  see  Woodman  v.  Freeman,  26 

disposition  of  property);  Sharkey  v.  Me.  531,  532,  543. 
McDermott,  91  Mo.  647;  60  Am.  Rep. 
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CHAPTEE  SECOND. 

BPKCIFIO    ENFORCEMENT   OF    OBLIGATIONS   ARIS- 
ING  FROM  TRUSTS  AND  FIDUCIARY  RELATIONS, 

i  141L    Gknenl  natnnt  kind%  and  oImmi. 

i  1412.    Suite  Agunat  oorpoimtioiu  to  compel  the  tramfer  or  imie  of  stook. 

§  1411.  General  Nature^  Kinds,  and  Olassea.  —  The 
nature  and  objects  of  the  varioue  remedies  included  in 
this  division  are  snflSciently  indicated  by  the  title,  and 
need  no  further  description.  The  remedies  belonging  to 
the  class  are  suits  to  enforce  express  trusts,  either  private 
or  charitable;  suits  to  enforce  resulting  or  constructive 
trusts  by  compelling  a  conveyance  of  the  legal  title;  suits 
against  persons  in  fiduciary  relations;  suits  against  ad- 
ministrators or  executors;  and  suits  against  corporations 
and  their  managing  oflScers.  The  jurisdiction  to  enter- 
tain these  suits  and  to  grant  these  remedies  has  been 
described  in  previous  chapters.^  There  remains  one  par- 
ticular remedy  to  be  briefly  considered,  —  the  suit  by  a 
stockholder  against  a  corporation  to  compel  the  transfer 
or  issue  of  stock. 

§  1412.  Suits  against  Oorporations  to  Compel  the 
Transfer  or  Issue  of  Stock.  —  Cases  frequently  arise 
where  corporations  or  joint-stock  companies  refuse  to 
recognize  the  rights  of  assignees  of  stock,  and  make  the 
transfers  on  their  books  and  issue  new  certificates  in 
place  of  the  old  ones  presented,  or  where  certificates 
have  been  presentec[  to  the  company  without  the  owner's 
consent  and  negligence,  and  new  certificates  have  been 

* 

'  See  cHrfe^    eonoeming    oharitabla    1154;  and  aee  Peyaer  y.  Wendt^  87 
tnitiy  K  1018-1029;  axpreia  priyato    N.  Y.  322;  aaite  againat  oorporationa 
tmU:  K   1050-1067;  reaiiltiiig   and    and  their  managing  offioen:  §§  1069- 
eQBrtreetiTetni8to:§il03O-1058;fidn.    1096;   and  aee  Brinckerhoff  y.  Boat- 
wick,  88  N.  Y.  62;  Van  Ehp 
Quade,  86  N.  Y.  38^  45,  46. 


OUT  peiaona.  gnardiana,  eto.:  §$  1088,    wick,  88  N.  Y.  52;  Van  Dyok  ▼.  Mo- 
mt\  admimatration  anitot  H  1152-    "     " 
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issued  instead  thereof  to  others  purporting  to  be  entitled 
thereto.  In  such  cases  it  is  well  settled  that  although 
the  law  may  give  some  remedy,  as  that  of  damages,  for 
the  refusal,  equity  has  jurisdiction  to  compel  the  corpora- 
tion to  make  the  transfer  and  issue  new  certificates  in 
the  one  case,  to  the  lawful  assignee;^  and  in  the  other, to 
decree  that  the  corporation  replace  the  stock  upon  its 
books,  and  issue  new  certificates  to  the  original  owner,  or 
if  it  is  unable  to  do  this  by  reason  of  its  not  haying  or 
being  able  to  procure  any  shares,  to  pay  the  value  of  the 
stock.' 

1  Ciuhman  t.  Thayer  Mfg.  Go.,  70  >  HUdyard  ▼•  South  Sea  Gow,  2  P. 

K.  Y.  366;  32  Am.  Bep.  316;  Middle-  Wms.    77;    Ashby  ▼.  iKackweD,    2 

brook  y.  Merchants'  &tnk,  41  Barb.  Eden,  299;  Sloman  y.  Bank  of  Eng- 

4S1;   3    Abb.    App.    296;    Purchase  land,  14  Sim.  476;  Tkylor  y.  Midland 

▼.  N.  Y.  Exch.  Bank,  3  Rob.  (N.  Y.)  R'y  Co.,  28  Beav.  2S7;  8  H.  L.  Cas. 

164;  [Iron  R.  B.  Oo.  y.  Fink,  41  Ohio  761;  Pollock  y.  National  Bank,  7  N. 

St.  321;  62  Am.  Rep.  84;  Feokheimer  Y.  274;  67  Am.  Dea  620;   Chew  t. 

y.  Nat  Exch.  Bank,  79  Va.  80.]    It  Bank  of  Baltimore,  14  Md.  299  (sale 

has  been  said,  in  analogy  to  suits  for  of  stock  by  lunatic);  Sewall  y.  Boston 

specific  performance  of  sales  of  stock,  etc.  Co.,  4  Allen,  277;  81  Am.  Dec 

that  the  action  is  proper,  in  this  case,  701;  Pratt  y.   Taunton  Copper  Co., 

where  a  recovery  of  damages  would  123  Mass.  110;  25  Am.  Rep.  37;  Pratt 

furnish    '  inadequate     compensation:  y.  Boston  eto.  R.  R.,  126  Mass.  443: 

Cushman  y.  Thayer  Mfg.  Co.,  supra.  Telegraph    Co.     y.     Dayenport,    97 

In   Burrall  y.   Bushwick  R.  R.,  76  U.  S.  369;  [Blaisdell  y.  Bohr,  68  Ga. 

N.  Y.  211,  an  action  was  brought  to  66.] 

obtain  the  issue  and  delivery  of  a  cer-  The  cases  under  this  head  almost  in* 

tain  number  of  shares  of  capital  stock,  variably  arise  where  the  owner's  name 

in  accordance  with  what  purported  to  has  been  forged.     It  is  no  answer  tiiat 

be  the  terms  of  a  certificate.     Held,  the  officers  of  the  company  have  been 

that  a  subscriber  may  become  the  owner  without  blame  in  allowing  the  unan- 

of  shares,  but  not  in  the  sense  that  he  thorixed  transfer,  or  that  the  certifi- 

can  take  them  awayout  of  the  corporate  cate  was  obtained  by  a  purchaser  in 

fund.    The  corporation  has  no  power,  good  faith:  See  Telegraph  Co.  v.  Dav- 

and  cannot  be  compelled  while  contin-  enport,    supra.     Dividends    received 

uing  its  legal  existence  and  carrying  on  the  stock  after  the  unauthorised 

on  its  affairs,  to  issue  and  deliver  such  transfer  will  be  ordered  by  the  decree 

shares;  it  can  only  be  compelled  to  issue  to  be  paid  by  the  corporatioii:  Sea  the 

their  legal  evidence,  in  the  shapes  geo-  oases  aboye  oited* 
oraUy,  of  stock  oertificatei. 
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SIXTH  GROUP. 

REMEDIES  IN  WHICH  THE  FINAL  RELIEF  IS 
PECUNIARY,  BUT  IS  OBTAINED  BY  THE  EN- 
FORCEMENT  OF  A  LIEN  OR  CHARGE  UPON 
SOME   SPECIFIC  PROPERTY  OR  FUND. 


CHAPTEE  FIRST. 

FORKCLOSURE  SUITS— MARSHALING  SECURITIES- 
CREDITORS'  SUITS. 

ANALYSIS. 

S  1413.    Natnre,  kinds,  and  classes. 

§  1414.     Suits  for  marshaling  of  secnritiai.  i 

§  1415.     Creditors'  snits.  | 


§  1413.  Nature,  Kinds,  and  Classes.  — The  title  of  this 
group  plainly  indicates  the  nature  and  object  of  the  rem- 
edies composing  it.  They  are  all  purely  equitable,  and 
therefore  belong  to  the  exclusive  jurisdiction;  because, 
although  the  final  relief  is  pecuniary,  and  so  resembles 
the  ordinary  relief  at  law,  it  is  obtained  through  prelim- 
inary proceedings,  forming  a  part  of  the  judgment,  which 
belong  solely  to  the  procedure  and  jurisdiction  of  equity. 
The  group  contains  the  following  species  of  remedies: 
Suits  for  the  foreclosure  by  judicial  sale  of  mortgages  of 
real  property;  suits  for  the  similar  foreclosure  of  mort- 
gages of  personal  property;  suits  for  the  similar  foreclos- 
ure of  pledges;  suits  to  enforce  the  various  equitable  liens; 
suits  to  enforce  the  equitable  contracts  of  married  women 
upon  their  separate  property;  suits  to  marshal  securities; 
and  creditors'  suits.  The  jurisdiction  to  entertain  most 
of  these  suits  —  when  and  between  what  parties  most  of 
these  remedies  will  be  granted  —  has  already  been  dis- 
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cussed  as  fully  as  my  limits  will  permit.'  I  shall  briefly 
consider  in  the  present  chapter  marshaling  of  securities 
and  creditors'  suits. 

§  1414.  Marshaling  of  Securities.  —  The  equitable 
remedy  of  marshaling  securities,  with  that  of  marshaling 
assets,  depends  upon  the  principle  that  a  person  having 
two  funds  to  satisfy  his  demands  shall  not,  by  his  elec- 
tion, disappoint  a  party  having  but  one  fund.  The  gen- 
eral rule  is,  that  if  one  creditor,  by  virtue  of  a  lien  or 
interest,  can  resort  to  two  funds,  and  another  to  one  of 
them  only,  —  as,  for  example,  where  a  mortgagee  holds  a 
prior  mortgage  on  two  parcels  of  land,  and  a  subsequent 
mortgage  on  but  one  of  the  parcels  is  given  to  another,  — 
the  former  must  seek  satisfaction  out  of  that  fund  which 
the  latter  cannot  touch.'  If,  therefore,  the  prior  creditor 
resorts  to  the  doubly  charged  fund,  the  subsequent  cred- 

*  See  ante,  foreoloBnre  of  mortgages  444,  446;  Aldrioh  ▼.  Cooper,  8  Vim. 

of  land:  §  1228;  of  mortgages  of  chat-  382;  895;  2  Lead.  Cas.  Eq.,  4th  Am. 

tela:  §  1230;  of  pledgeR:  §  1231.     The  ed.,  2280,  notes;  £x  parte  Kendall,  17 

enforcement  of  equitable  liens;  arising  Ves.  514,  620;  Baldwin  v.  Belcher,  3 

from  express  contract:  §§  1235-37;  from  Dm.  &  War.  173, 176;  Hnghes  ▼.  Wil- 

implied  contract:  §§  1289-1243;  from  liams,   8  Macn.   &  G.   688;  Tidd  ▼. 

charges  by  will  or  deed:  §§  1245-1247;  Lister,  10  Hare,  140,  157;  3  De  Q«x» 

grantor's  lien:  §§  1249-1258;  vendor's  M.  ft  G.  857;  Averall  ▼.  Wade,  Lloyd 

lien:  §  1262;  vendee's  lien:  §  1263;  de-  &  G.  252;  Gibson  v.  Seagrim,  20Beav. 

posit  of  title  deeds:  §  1267;  statutory  614;  Hales  v.  Cox,  32  Beav.  118;  Ex 

liens:   §  1269.      Suits  to  enforce  the  parte  Alston,  L.  R.  4  Oh.  168;  Hey* 

equitable  contracts  of  married  women  man  ▼.   Dubois,   L.   B%    13  Eq.    158; 

upon  their  separate  property:  §§  1121-  Cheesebroueh  v.  Millard,  1  Johns.  Ch. 

1126.     Although  the  late  Enslish  cases  409;  7  Am.  Dea  494;  Hawley  v.  Man- 

hold  that  these  contracts  of  married  oius,  7  Johns.  Oh.  174,  184;  Evertson 

women  do  no<  create  any  lien,  yet  the  v.  Booth,  19  Johns.  486,  492;  Besley 

whole  remedy  in  form  and  substance  v.  Lawrence,  11  Paige,  581;  York  etc 

is  exactly  the  same  as  though  there  Ferry  Co.  v.  Jersey  Co.,  Hopk.  Ch. 

woM  a  lien,  and  as  though  its  object  460;  Ziegler  v.  Long,  2  Watts,  205; 

was  to  enforce  that  lien.     Further-  Fallen  v.  AgricultursJ  Bank,  Freem. 

mora,  the  American  courts  generally  (Miss.)  419;  Glass  v.  Pullen,  6  Bush, 

hold  that  a  lien  is  created.     "Credi-  346;  Russell  v.  Howard,  2  McLean, 

tors'  suits  "  belong  to  this  group,  be-  489;  Boss  v.  Dnggan,  5  CoL  85;  Terry 

cause  they  are  based  unon  the  con-  v.  Bosell,  32  Ark.  478;  [People  v.  Rem* 

oeption  that  an  equitable  lien  is  created  ington,  121  N.  Y.  333;  Robeson's  Ap- 

upon  the  judgment  debtor's  property,  p^J,  117  Pa.  St.  628;  Kendig  y.  Laa- 

by  means  of  the  judgment  and  exe-  ais,    135   Pa.    St.    612;    Hudiion    v. 

cution  returned  unsatisfied;  and  this  Dismukes,  77  Va.  242;  State  Say.  Bank 

lien  is  in  reality  enforced,  althou^^h  v.  Harbin,  18  S.  C.  425;  Trentmaa  y. 

the  enforcement  may,  perhaps,  require  Eldridge,  08  Ind.  525;  Shackelford  v. 

the  ancillary  remedies  of  cancellation,  Clark,  98  Mo.  491;  Gusdorf  y.  Iksl* 

a  receiver,  etc  heimer,  75  Ala.  148i] 

>Lanoy  y.  Duke  of  Athol,  2  Atk. 
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itor  win  be  substituted,  as  far  as  possible,  to  his  rights.* 
These  rules  must  be  taken  with  the  modifications  and  ex- 
ceptions  that  in  their  application  the  paramount  encum- 
brancer  shall  not  be  delayed  or  inconvenienced  in  the 
collection  of  his  debt,  for  it  would  be  unreasonable  that 
he  should  suffer  because  some  one  else  has  taken  imper- 
fect security;'  that  the  rights  of  third  parties  shall  not  be 
prejudiced;'  and  that  the  parties  themselves  are  creditors 
of  the  same  debtor.^  The  rules  of  marshaling  securities 
are  applied  under  a  variety  of  circumstances;  but  gener- 
erally,  in  this  country,  between  mortgagees,  mortgagees 
and  judgment  creditors,  and  between  judgment  creditors.' 
§  1416.  Creditors'  Suits.  —  The  jurisdiction  of  equity 
to  entertain  suits  in  aid  of  creditors '  undoubtedly  had  its 

>  CheesebroQgh  y,  Millard,  1  Johiia.       «  Bz  parte  Kendall,  17  Ves.  514, 620; 

Ol  409;  Hunt  ▼.  Townsend,  4  Sand.  DorrT.  Shaw,  4  Johns.  Ch.  17;  Stevens 

Oh.  610;  Herriman  ▼.   Skillman,   83  ▼.   Ghnroh,  41  Conn.  369;  [Rogers  v. 

Barb.   378;    Bank   of    Kentucky    ▼.  Blum,  66  Tez.  1;  Boone  ▼.  Clark,  129 

Vanee's  Adm'rs,  4  Litt  168;  Ramsey's  BL  466;  16  Am.  St.  Rep.  724.]    The 

Appeal,  2  Watts,  228;  27  Am.   Bee.  mle,  alBo,  does  not  apply  between  a 

301;  [Niizam  t.  Morr>s,  25  W.  Va.  debtor  and  his  oreditor,  bnt  only  be- 

589;  HopkinB  y.  Ward,   30  W.  Va.  tween  different  creditors:  Rcgers  ▼. 

204;  8  Am.  8c  Rep.  22.]  Meyers,  68  HI.  92;  [Plain  v.  Roth,  107 

'B^ertson  ▼.  Booth,  19  Johns.  486;  111.  688.] 
493;  Wooloocks  ▼.  Hart,  1  Paige,  186,       *  When  creditor  No.   1  has  a  lien 

JarriB  ▼.  Smith,  7  Abb.  Pr.,  N.  S.,  217;  upon  two  funds,  A  and  B,  and  cred* 

Briggi   ▼.     Planters'    Bank,    Freem.  itor  No.  2  has  a  sabsequent  lien  npon 

(Mia.)  674;  De»ham  ▼.  Williams,  39  fund  B  alone,  the  theory  of  the  rem- 

Ga.  312;  Calloway  ▼.  People's  Bank,  edy  is,  that  the  lien  of  creditor  No.  2 

M  Ga.    672;    Walker    ▼.    Covar,    2  is  transferred  to  and  enforced  against 

8.0.  16;  C^ker   ▼.    Shropshire,    69  fnndA.     It  is  possible  that  some  cases 

Ala.  542;  Sweet  ▼.  Redhead,  76  111.  may  have  carried  the  principle  to  the 

874;  Wolf  ▼.   Smith,  36  Iowa,   464;  extent  of  permitting  creditor  No.  2  to 

[Hopkins  v*  Ward,  30  W.  Va.  204;  8  maintain  an  equitable  snit  for  the  pnr* 

Am.  St.  Beip.  22;  Witte  v.  Clark,  17  pose  of  compelling  creditor  No.  1  to  \ 

8.  C.  313}  Clark  ▼.  Wright,  24  S.  C  enforce  his  secnrity,  in  the  first  place, 

S2&;  Wilkes  ▼.   Adler,   68  Tez.  689;  ont  of  fund  A,  so  as  to  leave  fund  B, 

Palmer  y.  Snell,  111  Dl.  161;  In    re  if  possible,  subject  to  the  plaintiff's 

Bates,  US  HI.  524;  69  Am.  Rep.  383;  subsequent  lien.     This  form  of    the 

Boone  ▼.  Clark,  129  HI.  466;  15  Am.  relief  is  not,  in  my  opinion,  warranted 

8i  Hep.  724.]  by  the  principle;  it  was  not  allowed  in 

'Barnes  ▼.  Racster,  1  Younge  ft  C.  the  analogous  remedy  of  marshaling 

Ch.  401;  Averall  ▼.  Wade,  Qoyd  ft  assets;  and  it  seems  to  interfere  with 

G.  252;  Cannon  ▼.  Kreipe,  14  Kan.  the  prior  vested    rights  of    creditor 

324;  Leib  v.  Stribling,  61    Md.  285;  No.  1. 

MeArthnr  v.  Martin,  23  Minn.  74  'Creditors'  suits  may  be  brought 
(homestead  right);  Marr  v.  Lewis,  31  either  while  the  debtor  is  living,  or 
Ark.  203;  25  Am.  Rep.  553  (ditto);  after  hia  death  against  his  estate.  In 
[Gilliam  v.  McCormack,  85  Tenn.  697;  the  latter  oaae,  the  suit  ends  in  ad- 
White  V.  Fulghum,  87  Tenn.  281  (home-  ministration,  if  the  executor  or  admin* 
stead  right);  Armitage  T.  Toll,  64  istrator  does  not  admit  assets.  If  aa- 
Mich.  412  (same).]  sets  are  admitted,  a  decree  is  simply 
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origin  in  the  narrowness  of  the  common-law  remedies  by 
writs  of  execution.    These  writs,  issued  by  courts  of  com- 
mon law,  besides  being  otherwise  limited  in  their  opera- 
tioui  were,  of  course,  confined  to  those  estates  and  interests 
recognized  by  the  law,  and  did  not  extend  to  estates  and 
interests  equitable  in  their  nature.     Creditors'  suits  were 
therefore   permitted  to  be  brought  in   those   instances 
where  the  relief  by  execution  at  common  law  was  inefiec- 
tual;  as  for  a  discovery  of  assets;^  to  reach  equitable  and 
other  interests  not  subject  to  levy  and  sale  at  law; '  and 
to  set  aside  fraudulent  conveyances  and  obstructions.' 
Statutes  in  England  and  in  certain  American  states  have 
greatly  extended  the  scope  of  writs  of  execution,  thereby 
providing  for  adequate  legal  relief  in  cases  where  for- 
merly resort  to  equity  was  necessary,  and  even  extending 
the  relief  to  instances  where,  perhaps,  a  creditor's  bill 
would  not  lie.^    In  other  states,  statutes  have  increased 

made  for  payment  of  the  debt.    The  ground  for  equitable  relief,  and  when 

jnrisdietion  of    equity  to    entertain  no  statute  ^ves  jnrisdiotion,  oreditora' 

■nite  of  this  latter  class  has  been  oon-  suits  may  be  broueht  to  reach  a  legal 

sidered  under  the  head  of  Administra-  cAom  in  action  of  the  debtor,  not  sub- 

tion:  See  anie,  $  1154.     The  present  ject  to  execution  at  law,  is  a  qnestion 

discussion  will  be  confined  to  suits  of  on  which  there  has  been  much  disoue- 

the  first  class.  sion.    In  Greene  ▼.  Keene,  14  R.  I. 

^  Hadden  r.  Spader,  20  Johns.  564;  388,  51  Am.  Rep.  400,  it  was  held  that 
6  Johns.  Ch.  280;  Hendricks  v.  Robin-  such  a  bill  (to  apply  to  the  judgment- 
son,  2  Johns.  Ch.  283;  Goi'don  r.  Low*  debt  royalties  under  a  patent)  could 
ell,  21  Me.  251;  Bay  State  Iron  Co.  ▼.  not  be  sustained;  following  DonoTan 
Goodall,  30  K.  H.  223;  Miers  v.  Zanes-  y.  Finn,  Hopk.  Ch.,  2d  ed.,  69.] 
yille  etc.  Co.,  11  Ohio,  273;  Cadwal-  •Beck  ▼.  Burdett,  1  Paige,  305;  19 
lader  ▼.  Granyille  etc.  Soc.,  11  Ohio,  Am.  Dec.  436;  Gates  ▼.  Boomer,  17 
292;  Thomas  v,  Adams,  30  HI.  37;  Wis.  456;  Hasan  y.  Walker,  14  How. 
Clarke  v.  Webb,  2  Hen.  &  M.  8;  Le  29;  Hammond  ▼.  Hudson  River  etc 
Roy  V.  Rogers,  3  Paige,  234;  Trego  v.  Co.,  20  Barb.  378;  McCaffrey  v. 
Skinner,  42  Md.  426;  [Lawson  ▼.  Hickey,  66  Barb.  489;  Tantum  v. 
Warren,  89  Ala.  584.]  Green,  21  N.  J.  Eq.  364;  Pulliam  v. 

'Halsted  v.  Dayison,  10  N.  J.  Eq.  Taylor,  50  Miss.  551;  Trego  ▼.  Skin- 

290;  Montgomery  v.  McGee,  7  Humph,  ner,   42  Md.  426;  [Mann  y.   Appel*. 

234;  Wallace  ▼.  Smith,  2  Handy,  78;  31  Fed.  Rep.    378;  Lewis  ▼.   Shain- 

Galveston  etc.  R'y  v.  McDonald,  53  wald,  48  Fed.  Rep.  492.] 

Tez.  510;  Lackland  ▼.   Garesche,  56  *  In    England,    by    the  statute  of 

Mo.  267;  Harris  ▼.  Alcock,  10  Gill  &  frauds,  29  Car.  II.,  c  3,  sec  10,  legal 

J.   226;  32  Am.  Dec   158;  Rose  v.  execution  was  given  against  the  lands. 

Be  van,  10  Md.  466;  69  Am.  Dec.  170;  tenements,  and  hereditaments  of    a> 

Hadden  ▼.  Spader,  20  Johns.  554;  5  person  seised  in  trust  for  the  debtor  at 

Johns.  Ch.  280;  Bayard  v.  Hoffman,  the  time  of  ezecution  sued  out.     Hiia 

4  Johns.  Cb.  450;  Tompkins  v.  Fonda,  exception  to  the  property  capable  of 

4  Paige,  448.     [Whether,  in  the  ab-  being  reached  by  the  ordinary   writa 

sence  of  fraud,  or  some  other  special  was  obviously  very  narrow,  —  extend* 


2188  CRBDITOBS'   8UIT8.  §  1415 

the  efficiency  of  creditors'  suits  by  dealing  with  the  sub- 
ject directly.^    It  is  a  necessary  result  from  the  whole 
theory  of  the  creditors'  suits  that  jurisdiction  in  equity 
will  not  be  entertained  where  there  is  a  remedy  at  law.* 
The  general  rule  is,  therefore,  that  a  judgment  must  be 
obtained,  and  certain  steps  taken  towards  enforcing  or 
perfecting  such  judgment,  before  a  party  is  entitled  to 
institute  a  suit  of  this  claaracter.'    In  this  there  is  a  uni- 
formity of  opinion,  but  the  difficulty  arises  in  determin- 
ing exactly  how  far  a  plaintiff  should  proceed  after  he  has 
obtained  his  judgment.^    It  is,  of  course,  necessary  for 

ingonly  to  real  estate  WMecI  in  tmst  at  a  creditor's  suit  can  be  brought  to 

the  time  of  execution  sued  out,  and  reach  choses  in  action  and  personal 

not  embracing  chattels  real,  trusts  un-  property  in  such  a  shape  or  torm  or 

der  which  the  debtor  had    not  the  under  such  conditions  that  no  levy  can 

whole  interest,  equities  of  redemption,  be  made  at  law,  execution  must  haTe 

or  say  equitable  interest  parted  with  been  issued  and  a  return  of  nulla  bona 

before  execution  sued  out:  See  Forth  made:  Beck  ▼.  Burdett,  I  Paige,  305, 

▼.  Duke  of  Norfolk,  4  Madd.  503.    By  309;  Willis  v.  Moore,  Clarke  Ch.  150; 

statute  Iki  Vict.,  c.  110,  the  remedies  Spader  ▼.  Davis,  5  Johns.  Oh.  280;  20 

olereditoraby  ordinary  writs  of  execu-  Johns.  554;  Brinkerhofif  ▼.  Brown,  4 

tioD  are  very  complete.  As  an  example  Johns.  Ch.  671;  McElwain  v.  Willis,  9 

of  tbe  legislation  in  American  states  Wend.  548,  562,  565,  569;  Beardsley 

of  the  first  type  referred  to  in  the  text,  Scythe  Co.  ▼.  Foster,  36  N.  Y.  561 ;  Dun- 

Me  OsL  Code  Civ.  Proc.,  sec.  688.  levy  v.  Tallmadge,  32  N.  Y.  457;  Crip- 

'  [Statutes  in  severad  states  author-  pen  v.  Hudson,  13  N.  Y.  161;  Parshall 

in  a  suit  to  be  instituted  in  equity  by  v.  Tillon,  13  How  Pr.  7;  Scott  v.  Wal- 

a  general  creditor  without  a  lien,  to  lace,  4  J.  J.  Marsh.  654;  Wooley  v. 

sstablish  his  debt,  to  remove  fraudu-  Stone,  7  J.  J.  Msrsh.  302;  Morgan  v. 

lent  obstructions,  and  the  like,  without  Crabb,  3  Port.  470;  Brown  v.  Bank  of 

first  proceeding  to  obtain  judgment  at  Mississippi,  31  Miss.  454;  Suydam  v. 

law:  See  Bernard  v.   Barney  M.  Co.,  North  West  Ins.  Co.,  51  Pa.  St.  394; 

147  Man.  356;  Balls  ▼.  Balls,  69  Md.  [Baxter  v.  Moses,  77  Me.  465;  52  Am. 

388;  Stovall  v.  Border  Grange  Bank,  Eep.  783.]  On  the  other  hand,  where  it 

78ya.l88;  Taf  t  v.  Pickering,  28  W.  is  sought  to  reach  equitable  interests  of 

Vs.  330;  Lehman  t.  Meyer,  67  Ala.  a  debtor  in,  or  to  remove  fraudulent  ob- 

M.    These  statutory  suits  cannot  be  structions  from,  real  property,  judicial 

mintaincd  in  the  federal  courts,   as  opinion  inclines  in  favor  of  the  rule 

conflicting   with    the    constitutional  that  execution  must  have  been  issued, 

light  to  trial  by  lury:  Scott  y.  Heely,  but  a  return  is  unnecessary:  Keate  v. 

140  U.  a  106;  United  States  v.  In*  Buke  of  Marlborough,  3  Mylne  ftC. 

pts,  48  Fed.  Rap.  251.]  407;  Shirley  v.  Watts,   3  Atk.   200; 

'See  the  cases  cited  in  the  next  note  North  American  F.  Ins.  Co.  v.  Gra- 

Int  one;  [also  §§  279,  280.]  ham,   5    Sand.    197;    McCuUough   v. 

'It  is  impossible  to  state  a  more  Colby,  5 Bos w.  477;  Hendricks  v.  Rob- 

Mnite  rule  than  this,  as  will  subee*  inson,  2  Johns.  Ch.  283,  296;  Beck  v. 

qnatly  appear.  Burdett,  1  Paige,  305,  308;    19  Am. 

*  When  an  exeaUkm  returned  imsatit-  Dec.  436;  McElwain  ▼.  Willis,  9  Wend. 

f^korUnotan essential preUminary.  548,  568;  Buswell  v.  Lincks,  8  Daly, 

-Mnoh  of  the  confliot  doubtless  re-  518;  Geery  v.  Geery,  63  N.   Y.   252; 

nits  from  the  effect  judgments  and  Jones  v.  Green,  1  WalL  330;    Man- 

writs  of  exeention  have  in  different  cheater  v.  McKee,  4  Gilm.  511;  Thnr* 

^  lUtfla  The  rule  seems  to  be  sustained  mond  v.  Reese,  3  Ga.  449;  46  Am. 

r  ^  the  weight  of  authority,  that  before  Dec  440;  Newman  v.  WiUetts,  52  UL 
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the  creditor  to  allege  and  prove  that  he  has  taken  the 
necessary  proceedings  at  law  hefore  he  can  show  a  case 

98;  Lovinff  y.  Pairo,  10  Iowa,  282;  77  tary,  for  in  ftuoh  case  it  cannot  appear 
Am.  Dea  108;  Miller  v.  Dayton,  47  that  any  wrong  haa  been  done  antU 
Iowa,  312;  [Adsit  v.  Butler,  87  N.  Y.  it  is  shown  that  the  debtor  baa  not 
685;  Ahlhanaer  ▼.  Doad,  74  Wis.  406.]  the  means  of  paying  the  debt  with 
The  equitable  relief  in  this  case  rests  property  other  than  that  ooyered  by 
on  the  faot  that  the  judgment  is  or  is  the  contested  conveyanoe:  National 
in  the  nature  of  a  lien,  which  should  be  Bank  v.  Kinard,  28  S.  O.  101,  112; 
perfected  by  an  execution  taken  out^  CSompton  v.  Patterson,  28  S.  C.  152.] 
m  which  steffe  of  the  proceedings  a  Special  exeeptioiu, — The  circnmstan- 
creditor  will  be  assisted.  As  regards  oes  constituting  exceptions  to  the 
ohoses  in  action  and  personal  property,  general  rule  as  stated  in  the  text  are 
however,  under  the  above  circum-  not  numerous;  and  as  to  what  will  ex- 
stances,  no  specific  lien  is  created  cuse  issuing  of  an  execution,  or  iasning 
until  proceedings  are  taken  in  equity,  of  an  execution  and  a  return  unsatis- 
It  therefore  fulows  from  the  pre*  fied,  the  cases  are  not  unanimoua.  In 
ceding  that  if  the  judgment  itself  Shaw  v.  Dwight,  27  N.  Y.  244,  84  Am. 
constitutes,  or  is  held  to  constitute,  Deo.  275,  where  it  was  sought  to  set 
a  specific  Uen,  execution  is  un*  aside  fraudulent  obstructLoas,  iamiing 
necessary:  Cornell  v.  Radway,  22  of  execution  in  counties  where  the 
Wis.  200;  Fleming  v.  Orafton,  54  Miss,  lands  were  situated  was  held  nnneces- 
79;  McNairy  v.  Eastland,  10  Yerg.  sary,  an  execution  having  been  issned 
310;  Montoomerv  v,  McGree,  7  Humph,  in  tiie  county  where  the  debtor  resided, 
234;  [Wadsworth  y.  Schisselbauer,  32  and  returned  unsatisfied.  And  see 
Minn.  84;]  and  where  the  judgment  Payne  y.  Sheldon,  63  Barb.  109.  [But 
constitutes  no  lien  on  real  estate,  the  where  the  creditor  knew  that  the 
creditor  must  make  a  levy,  if  the  debtor  had  property  subject  to  execu- 
debtor  has  the  legal  title,  and  if  he  tion  in  a  certain  county,  or  where  there 
has  but  an  equitable  title,  execution  was  a  legal  presumption  that  there  was 
must  be  returned,  as  in  the  case  of  property  belonging  to  the  debtor  in 
personal  property,  before  a  suit  in  that  county,  it  was  held  to  be  a  neoes- 
equity  can  be  maintained:  Webster  v.  sary  preliminary  to  the  tiling  of  a  cred- 
Clark,  25  Me.  313;  Dana  v.  Haskell,  iter's  biU  that  execution  be  issued  to 
41  Me.  25;  Hartshorn  y.  Eames,  31  the  sheriff  of  the  countv:  See  Durand 
Me.  93;  Corey  y.  Qreene,  51  Me.  115;  v.  Gray,  120  HL  9,  and  cases  cited.] 
Dockray  v.  Mason,  48  Me.  178;  GrifiKn  Where  a  judgment  was  obtained 
y.  Nitdier,  67  Me.  270,  272.  [Some  against  one  of  two  persons  saed  as 
cases  make  a  distinction  between  joint  debtors,  and  an  execution  thereon 
suits  to  reach  equitable  interests  of  a  was  returned  unsatisfied,  a  creditor's 
debtor  in  real  or  personal  property,  suit  may  be  begun  without  prooeeding 
and  suits  to  remove  fraudulent  ob*  to  judgment  and  execution  against 
strnctions  or  cancel  fraudulent  convey-  the  other  joint  debtor:  Hiler  y.  Het- 
anoes.  Execution  and  return  nuUa  terick,  6  Daly,  33;  see  Voorheea  y. 
5ofia,  it  is  held,  are  necessary  pre-  Howard,  4  Abb.  App.  503.  [It  is  aaid 
requisites  to  the  former;  while  for  the  that  a  suit  may  be  maintained  to  aet 
purpose  of  maintaining  the  latter  it  is  aside  a  conveyance  made  in  fraud  of  a 
necessary  to  show  merely  that  execu-  decree  in  equity,  —  as,  for  example, 
tion  has  issued:  Logan  v.  Logan,  22  an  award  of  alimony  without  obtain- 
Fla.  561;  1  Am.  St.  Rep.  281;  or  if  ing  execution  on  the  decree:  Tw^ 
the  judgment  itself  is  a  lien  on  real  v.  Twell,  6  Mont.  19,  and  cases  cited.] 
estate  merely,  that  a  judgment  has  Whether  the  debtor's  insolvency  will 
been  docketed,  when  it  is  sought  to  obviate  the  neoessity  of  prooeeding  at 
reach  lands  fraudulently  conveyed:  law  in  the  same  manner  as  if  he  were 
Wadsworth  v.  Schisselbauer,  32  Minn,  solvent  is  unsettled;  it  has  been  held 
84;  Multnomah  Street  B'y  Co.  v.  on  the  one  side  that  insolvency  is  an 
Harris,  13  Or.  198.  It  has  been  held  excuse:  Tabb  v.  Williams,  4  Jones 
that  the  return  of  the  execution  £q.  352;  Turner  v.  Adams,  46  Mo.  96; 
unsatisfied  is  necessary  when  the  con-  fand  see  Case  y.  Beauregard,  101  U.  8. 
yeyanoe  is  assailed  as  msrely  voUm*  688;]  and  on  the  other^  that  it  la  not: 
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requiring  the  interposition  of  equity.  Whether  an  equi- 
table  suit,  analogous  to  the  creditor's  suit,  will  he  allowed 
in  aid  of  the  lien  created  hy  an  attachment,  hefore  the 
recovery  of  judgment,  is  a  question  to  which  the  Ameri« 
can  courts  have  given  directly  conflicting  answers. 

Mizon  V.  Dunklin,  48  Ala.  405;  Par-  the  itept  rabieqaent  theraio,  neoei- 

iah  V.  Lewis,  Freem.  (Miia.)  299.  sary  in  ordinary  creditors'  suits:  Fal* 

There  are  exceptions  to  the   rule  ooner  v.  Freeman,  4  Sand.  Ch.  565; 

even  that  a  judgment   ia  required.  Greenleaf  v.  Mumford,   19  Abb.  Pr. 

Thus  it  IS  held  that  under  oertain  oir-  469;  Skinner  t.  Stuart,  15  Abb.  Pr. 

CDinstances  equity  willlend  its  aid  to  391;  Bates  t.  Plonsky,  62  How.  Pr. 

■et  sside  fraudulent  conyeyances  of  429;  Kelly  t.  Lane,  42  Barb.  594;  Me« 

Sroperty  and  apply  it  to  a  creditor's  ohanics'  etc  Bank  ▼.  Dakin,  51  N.  T. 

emands,  by  a  proceeding  that  may  be  519;  Heyneman  t.  Dannenberg,  6  CaL 

called  "equitable  attachment,"  with-  376;  65  Am.  Dec.  519;  Scales t.  Scott, 

oat  a  judgment  haying  been  obtained,  13  CaL  76;  Robert  y.  Hodges,  16  N.  J. 

where  the  debtor  has  absconded,  or  Eq.  299;  Curry  y.  Glass,  25  N.  J.  Eq. 

remoTed  from  or  resides  out  of  the  108;  Hunty.  Field,  9N.  J.Eq.  36;  57 

the  state:  Sooti  r.  McMillen,  1  Litt.  Am.  Dec  365;  Williams  y.  Michenor, 

302;   13   Am.   Dec   239;    Kipper  y.  UN.  J.Eq.  520;  Wardy.  MoKensie,38 

OUncey,  2  Blaokf.  366;  Peay  v.  Mor*  Tez.  297;  7  Am.  Rep.  261;  Tappan  y. 

rison's  Ez'rs,  10  Oratt.  149;  Pope  y.  Byans,  II  N.  H.  311;  Dodge  y.  Oris- 

Solomon,  36  6a.  541 ;  [Merohants'Nat.  wold,  8  N.  H.  425;  Stone  y.  Anderson, 

Banky.  Paine,  13  B.  I.  592.    See  also  26  N.  H.   506;  Sheafe  y.  Sheafe,  40 

National  Tradesmen's  Bank  y.  Wet-  N.  H.   516;  see  Castle  y.  Bader,   23 

more,  124  N.  T.  248;  Quarly.  Abbott^  CaL  76;  Chicago  &  A.  Bridge  Co.  y. 

102  Ind.  234;  52  Am.  Rep.  662.  Mere  Anglo-American  etc  Co.,  46  Fed.  Rep. 

inaoWency  of  the  debtor  does  not  dis-  584  (Missouri);  Taylor  y.  Branscombe, 

paiss  with  the  necessity  of  first  ob-  74  Iowa,  534;  Little  y.  Ragan,  83  Ky. 

tuning  a  judgment,  whether  or  not  it  321;  Barton  y.   Barton,   80  Ky.  600; 

will  dispense  with  the  necessity  of  an  Perham  y.  Hayerhill  Fiber  Co.,  64  N. 

execution:  Oinn  y.  Brown,  14  R.  L  H.  2;  the  right  to  maintain  a  cred- 

S2i;  but  see  Austin  y.  Morris,  23  S.  C.  itor's  suit  in  aid  of  attachment  is  se- 

402.    For  a  case  where  delay  would  cured  by  statute  in  Wisconsin:  Eyans 

be  highly  prejudicial   to   the   ored-  y.    Laughton,    69    Wis.    138;    Wis. 

iter,  sad  the  obtaining  of  a  judgment  Rey.   Stats.,  sec    3186;   Dawson   y. 

wia   dispensed  with,  see    McMillan  Sims,    14    Or   561;    and   see   Quarl 

T.  Knapp,  76  Ga.  171;  2  Am.  Si  Rep.  y.    Abbett,   102  Ind.    234;    52  Am. 

39;]  and  to  reach  money  of  an  abscona-  Rep.    662;    Johnson    y.    Heidenhei- 

ing   debtor  not   subject  to  garnish-  mer,  65  Tex.  263.]    In  pursuance  of 

meat  at  law:  Pendleton  y.  rerkins,  this    doctrine,  when    the    attaching 

49  M c  566.  creditor  or  officer  is  sued  for  taking 

haidi^attaekmenit, — An  exception  the  property,  it  may  be  shown  as  a 

hu  been  sought  to  be  made  in  the  case  (^ood  defense  that  the  plaintiff's  title 

of  fttflrhing  creditors,  and  the  quea-  is  fraudulent:  Hall  y.  Stryker,  27  N. 

tioa    has    been    presented  whether  Y.  596;  Rinchey  y.  Stryker,  28  N.  Y. 

equity  will  oyer  assist  an  attachment  45;  84  Am.  Dec  324;  31  N.  Y.  140. 

St  law.    It  has  been  held,  in  accord-  Other  decisions  hold  that  such  a  suit 

uoe  with  the  preyailing  tiieory,  that  cannot   be    maintained:    Thurber  y. 

aereditor'ssuitmay  bemaintamed  to  Blanck,  50  N.   Y.   80;  Lawrence  y. 

nich  real  estate  when  a  specific  lien  Bank    of   Republic,   35   N.   Y.   320; 

ii  created,  that  an   attachment  con-  Greenleaf  y.  Mumford,  50  Barb.  643; 

■titates  such   a   lien   as  to  furnish  Griffin  y.  Nitoher,  57  Mc  270;  Ten- 

gnnnd  for  equitable  interference  to  nent  y.  Battey,  18  Kan.  324;  Weil  v. 

leiDOYe  fraudulent  obstructions  or  im-  Lankins,  3  Neb.  384;  Bigelow  y.  An- 

pedimsnts  on  the  property,  real  or  dress,  31  HL  322;  Martin  y.  Michael, 

1            penooal,  attached,   without   the  re-  23  Mo.  50;  66  Am.  Dec  656;  MoMinn 

I             qairement  of  a  judgment  obtained,  or  y.  Whelan,  27  CaL  300. 
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SEVENTH  GROUP. 

BEMEDIES  IN  WHICH  THE  FINAL  RELIEF  IS 
WHOLLY  PECUNIARY,  AND  IS  OBTAINED  IN 
THE  FORM  OF  A  GENERAL  PECUNIARY  RE- 
COVERY. 


CHAPTER    FIRST. 

SUITS   FOE    CONTRIBUTION,    EXONERATION,     AND 

SUBROGATION. 

AVALYSSa, 

1 1416.  General  natnre,  kinds,  and  claasea. 

1 1417.  Exoneration;  righta  of  inrety  against  the  principal  debtor. 

1 1418.  Contribution. 

1 1419.  Subrogation. 

§1416.  General  Nature,  Kinds,  and  Glasses.  —  The 
remedies  composing  this  group  belong  to  the  concurrent 
jurisdiction  of  equity,  since  the  final  reliefs  are  the  same 
in  form  and  substance  as  that  granted  under  like  circum- 
stances by  a  judgment  at  law,  —  a  general  pecuniary  re- 
covery,— and  since  the  primary  rights  and  interests  of 
the  parties  are  generally  recognized  and  protected  by  the 
law.  Within  the  group  are  included  suits  by  assignees  of 
things  in  action;  suits  by  equitable  assignees  of  a  fund;^ 
suits  for  contribution  in  general;  suits  for  contribution, 
exoneration,  and  subrogation,  growing  out  of  suretyship; 
suits  for  an  accounting  in  general;  and  suits  under  va- 
rious circumstances,  and  between  particular  parties,  in 
which  an  accounting  is  a  necessary  element  of  the  relief, 
— as,  for  example,  between  partners. 

>  As  to  suits  by  assignees  of  things    equitable  aasignees  of  a  fond:  H  1280- 
in  aotion,  see  ante,  §§  1277,  1278;  by    12S4. 
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§  1417.  Exoneration  —  Bights  of  Surety  against  the 
Principal  Debtor. — When  a  suret}^  has  actually  paid  or 
satisfied  the  principal's  obligation^  or  any  part  thereof,  ho 
is  entitled  to  be  reimbursed  by  the  principal  debtor,  and 
can  maintain  an  equitable  action  for  that  purpose.^    He 

'  The  right  of  recovery  being  based  may  maintain  a  suit  in  equity  against 
upon  an  implied  oontract  of  the  prin*  the  debtor — in  the  nature  of  a  bill 
cipal,  a  jurisdiction  at  law  to  give  the  miia  timet  —  to  compel  fiim  to  pay  the 
same  rolief  has  become  established,  debt  or  perform  the  obligation;  pro- 
•nd  is  ordinarily  resorted  to  in  this  Tided  the  creditor  can  himself  enforce 
ooantry.    The  equitable  jurisdiction,  payment  or  performance,  and  neglects 
however,  still    exists:    [See  §  278.]  or  refuses  to  do  so.     The  creditor  is. 
The  surety  is  entitled  to  exoneration,  of  course,  made  a  co-defendant:  Cal. 
whether  his  payment  was  voluntary  Civ.  Code,  sec.  2846;  Dering  v.  Earl 
or  compulsory;  if  compulsory,  he  can  of  Winchelsea,  «t<j>ra;  notes  in  2  Lead, 
recover  back  his  reasonably  necessary  Gas.  £q.,  4th  Am.  ed.,  278,  280,  283, 
cotts  and  expenses.     The  jurisdiction  306,  1806;  Nisbet  v.  Smith,  2  Brown 
extends  to  all  those  who  in  reality  Ch.   579,   582;   Comes   Ranelaugh  v. 
■tand  in  a  position  of  suretyship  tow-  Hayes,  1  Vern.  189;  Antrobus  v.  Ba- 
uds principal    debtors;    e.   g.,   to  a  vidson,  3  Mer.  569;  Padwick  v.  Stan- 
snrety  for  a  prior  ntriiy:  Dering  v.  ley,  9  Hare,  627;Wooldridge  v.  Norria 
EarlofWinchelsea,  I  Cox,  318;  1  Lead.  L.  R.  9  Eq.  410;  Beaver  v.  Beaver,  23 
Caa.  Eq..  4th  Am.  ed.,  120,  124,  134;  Pa.  St.  167;  Ardesco  Oil  Co.  v.  N.  A. 
Craythome   v.    Swinburne,    14   Ves.  Oil   etc.   Co.,    66    Pa.   St.   375,   381; 
]60;  Haselton  V.  Valentine,  113  Mass.  Bishop  v.   Day,  13  Vt.  81;   37   Am. 
472,  479;    Savage  v.  Winchester,    15  Dec.  582;  Hayes  v.  Ward,  4  Johns. 
Gray.  453;    Konitzky   v.    Meyer,  49  Ch.  123,  131;  8  Am.  Deo.  554;  King 
N.Y.  671;  Townsend  V.Whitney,  75  v.   Baldwin.    2   Johns.    Ch.   554;    17 
N.Y.  425;  Harris  V. Warner,  13  Wend.  Johns.  3S4;  Norton  v.  Reid,  11  S.  C. 
400;  Neimcewicz  v.   Gahn,  3  Paige,  593;  White  v.  Schurer,  4  Baxt  23; 
614:  11  Wend.  312;    Wesley  Church  Oilliam    v.   Esselman,   5    Sneed,   86; 
▼.  Moore,  10  Pa.   St.  273;  Baxter  v.  Irick  v.   Black,    17  N.  J.   Eq.   189; 
Moore,  5  Leigh,  219;  Butler  v.  Bat-  Stephenson  v.   Tavemers,    9    Gratt. 
leri  Adm'r,  8  W.  Va.   677;  Hare  v.  3S9;  Rice  v.  Downing,  12  R  Mon.  44; 
Grant,  77  N.  C.  203;  Moore  v.  Young,  Denipsey  v.  Bush,  18  Ohio  St.  376; 
IDaDa,516;Hamilton  V.Johnston,  82  Fame  Ins.  Co.*s  Appeal,  83  Pa.   St 
HL  39;  Heame  v.  Keath,  63  Mo.  84.  396,  405;  [Miller  v.  Stout,  5  Del.  Ch. 
If  the  rarety  satisfies  the  obligation  at  259;  Delaware,  L.,  k  W.  R.  R.  Co.  v. 
Icnthauita  fuU  amount,  he  can  only  Oxford  Iron  Co.,  38  N.  J.  Eq.  151; 
recover   from    the    principal    debtor  Merwin  v.  Austin,  58  Conn.  22;  Moore 
vhat  he  has  actually  paid,  or  the  value  v.  Topliff,  107  HI.   241;  Hellams  v. 
of  the  property  given  up;    Reed  v.  Abercrombie,  15  S.   C.   110;  40  Am. 
Norris,  2  Myine  &  C.  361,  375;  Bon-  Rep.  684.    That  one  of  several  sureties 
^J  V.  Seely,  2  Wend.  481;  Blow  v.  on  a  trustee's  bond  cannot  maintain  a 
Maynard,  2  Leigh,  30;  [Delaware,  L.,  suit  to  compel  him  to  substitute  sol- 
&  W.  R.  R.  Ca  V.  Oxford  Iron  Co.,  vent  sureties  for  those  who  have  be- 
3B  K.  J.  £q.    151.     Where  principal  come  insolvent,  or  to  give  other  and 
ud  surety  jointly  execute  a  mortgage  additional  security,  see  Ridgewiiy  v. 
to  the  creditor  of  their  separate  luxdM,  Potter,  114  III.  457;  55  Am.  Rep.  875.] 
the  surety  may  require  that  the  lands  Conversely,  when  the  surety  has  been 
of  the  principal  be  first  applied  in  sat*  discharged  by  the  acts  of  the  creditor 
j<factioD  of  the  debt:  Gresham  V.Ware,  in  dealing  with  the  principal  debtor, 
Id  Ala.  192;  and  see  Bell  v.  McCon-  he  may  maintain  a  suit  in  equity  for 
^7i82Va.  176.]  a  decree  declaring  his  liability  at  an 
Suit  before  payment.  —  After  the  ob-  end,  and  restraining  the  creditor  if 
ligation  becomes  payable,  the  surety,  necessary:  See  Morley  v.  Dickinson^ 

t  before  he  has  paid  it,  and  whether  he  12  Cal.  561. 

I  m  be«n  sued  by  the  creditor  or  not| 
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may  also  maintain  a  quia  timet  suit  in  equity  before  any 
payment. 

§  1418.  Oontribntion. — Where  there  are  two  or  more 
sureties  for  the  same  principal  debtor,  and  for  the  same 
debt  or  obligation,  whether  on  the  same  or  on  different 
instruments,  and  one  of  them  has  actually  paid  or  satis- 
fied more  than  bis  proportionate  share  of  the  debt  or  ob- 
ligation, he  is  entitled  to  a  contribution  from  each  and 
all  of  his  co-sureties,  in  order  to  reimburse  him  for  the 
excess  paid  over  his  share,  and  thus  to  equalize  their 
common  burdens.  The  same  doctrine  applies,  and  the 
same  remedy  is  given,  between  all  those  who  are  jointly, 
or  jointly  and  severally,  liable  on  contract  or  obligation 
in  the  nature  of  contract.^    The  right,  however,  may  be 

>  The  doctrine  of  oontribntion  reeta  120,  124,  134;  Craythome  t.  Swin- 
upon  the  maxim,  Equality  ia  equity:  bnme,  14  Yea.  160;  Primrose  y.  Brom- 
See  vol  1,  S§  405-412.  Although  con-  ley,  1  Atk.  89;  Stirling  y.  Forreater, 
tribution  ia  baaed  upon  general  con-  3  Bligh,  575;  Yonge  v.  Reynell,  9 
aiderationa  of  juatice,  and  not  upon  Hare,  809;  Hitchman  y.  Stewmrt^  3 
any  notion  of  an  implied  promiae,  a  Drew.  271;  Mayor  of  Berwick  y. 
juriadiction  at  law  baa  become  well  Murray,  7  De  Gez,  M.  &  6.  497; 
aettled  which  ia  aufficient  in  all  ordi*  Whiting  y.  Burke,  L.  R.  6  Ch.  342; 
nary  oaaea  of  suretyship  or  joint  lia-  Hichborn  y.  Fletcher,  66  Me.  209;  22 
bility.  The  equitable  jurisdiction  Am.  Rep.  562;  Morgan  y.  Smith,  70 
atill  remaina,  and  has  some  moat  im-  N.  T.  537;  WeUa  y.  Miller,  66  N.  Y. 
portant  adyantagea:  [See  §  278.]  All  255;  Johnaon  y.  Haryey,  84  N.  Y. 
the  co-aureties  and  the  principal  363;  38  Am.  Rep.  515;  Smith  y.  State, 
debtor  beinff  partiea  to  the  equity  46  Md.  617;  Kally  y.  Long,  66  Md. 
Buit,  the  liabilitiea  of  each  and  their  567;  Bright  y.  Lennon,  83  a.  O.  183; 
exoneration  by  the  principal  debtor  Scofleld  y.  Gaakill,  60  Ga.  277;  Owen 
can  be  adjuated  and  eatablished  by  a  y.  McGehee,  61  Ala,  440;  Broughton  y. 
aingle  decree.  If  one  or  more  of  the  Wimberly,  65  Ala.  549;  Jenkina  y. 
co-suretiea  are  insolvent,  the  plain-  Lockard'a  Adm'r,  66  Ala.  377;  Magru- 
tiff  can  in  equity  obtain  a  proportion-  der  y.  Admire,  4  Mo.  App.  133; 
ate  increaae  of  contribution  from  the  Stephena  y.  Meek,  6  Lea,  226;  Oldham 
others  who  are  solvent.  It  aeema,  v.  Broom,  28  Ohio  St.  41;  Camp  y. 
however,  that  the  surety  muat  first  Boatwick,'  20  Ohio  St.  337;  6  Am.  Bep. 
resort  to  the  principal  debtor;  and  669;  Bobertaon  v.  Deatherage,  82  lU. 
that  he  can  only  compel  oontribntion  511;  Conover  y.  Hill,  76  Dl.  &2;  Wag- 
in  equity  when  he  haa  failed  to  ob-  enseller  v.  Prettyman,  7  111.  App.  192; 
tain  exoneration  from  the  principal,  Curtu  y.  Parka,  55  OaL  106;  Taylor 
Of  coarse,  there  can  be  no  such  limi-  v.  Reynolds,  53  Gal.  686;  Powell  y. 
tation  to  a  contribution  among  joint  Powell,  48  Gal.  SS4;  Dnmol  y.  Bra- 
debtors  not  auretiea.  There  ia  no  suiere,  50  Gal.  456;  Black  v.  Shreeve, 
contribution  among  tort-feasora.  Aa  7  N.  J.  Ek).  440;  Bowen  y.  Hoakina, 
to  contribution  among  co-trustees,  46  Miss.  183;  7  Am.  Rep.  728;  Mills 
see  ante,  §  1081;  among  ownera  of  y.  Hyde,  19  Vt.  59;  46  Am.  Dec.  177; 
lands  subject  to  encumbrance:  §§1221-  Strong  v.  Mitchell,  19  Vt.  644:  Way* 
1226.  As  illustrations  of  the  general  land  v.  Tucker,  4  Gratt.  267;  50  Am. 
doctrine,  aee  Dering  v.  Earl  of  Win-  Deo.  76;  Gampbell  v.  Mesier,  4  Johna. 
Chelsea,  1  Gox,  318;  1  Lead.  Gaa.  £q.  Gh.  334;  8  Am.  Dea  570;  6  Johna. 
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eontroUed  or  modified  by  express  agreement  among  the 
co-sureties  or  debtors. 

(1419.  SnbrogatioiL — The  surety  who  has  paid  or 
satisfied  the  principals  debt  or  obligation  is  entitled  to  be 
subrogated  to  and  to  have  the  benefit  of  all  securities 
which  may  at  any  time  have  been  put  into  the  creditor's 
hands  by  the  principal  debtor,  or  which  the  creditor  may 
have  obtained  from  the  principal  debtor.  By  the  fact 
of  payment,  the  surety  becomes  an  equitable  assignee 
of  all  such  securities,  and  is  entitled  to  have  them  as- 
signed and  delivered  up  to  him  by  the  creditor,  in 
order  that  he  may  enforce  them  for  his  own  reimburse- 
ment and  exoneration.  If,  therefore,  the  creditor  refuses 
to  surrender  up  such  securities,  the  surety  may  maintain 
an  equitable  suit  to  compel  their  assignment  and  sur- 
render. The  doctrine  and  remedy  of  subrogation  are 
extended  also  to  the  creditor,  who  is  subrogated  to  and 
entitled  to  the  benefit  of  all  securities  given  to  a  surety 
for  purposes  of  kis  indemnification  by  the  principal 
debtor;  and  also  between  co-sureties,  so  that  one  surety, 
in  enforcing  his  rights  of  exoneration  and  of  contribution, 
is  subrogated  to  securities  given  to  his  co-surety.^    It 

Ch.  21;  [Moore  ▼.  Baker,  84  Fed.  Rep.  a  bill  in  equity  to  compel  the  co-earety 
1  (remedy  at  law  need  not  first  be  ex-  to  pay  the  debt  and  save  him  harmleas, 
hawtod);  Fuller  y.  Inn  Co.,  86  Fed.  in  analogy  with  the  rait  by  a  surety 
Bepi  478;  Dillenbeok  v.  Dygert,  97  to  compel  payment  by  the  principal 
N.T.908;  49  Am.  Rep.  625;  Chenault  debtor:  Hayden  y.  Thrasher,  18  Fla. 
▼.  Bosh,  84  Ky.  528.  That  the  rarety  796.]  Where  one  or  more  eO'Suretiee 
ctiinot»  in  seneral,  enforce  oontribu-  ore  inaolMni:  Hitohman  y.  Stewart, 
tion  vnti]  he  has  paid  the  common  8  Drew.  271;  Mayor  eta  y.  Mar- 
dabt|  or  until  judgment  for  it  has  ray,  7  De  Gex,  M.  ft  G.  497;  Ma- 
beoi  recoyered  against  him,  see  grader  y.  Admire,  4  Mo.  App.  133; 
Strothsr's  Adm'r  y.  Mitchell's  Bx'r,  Barrows  y.  McWhann,  1  Desaus.  Eq. 
BO  Vs.  149;  Ckrardin  y.  Trenholm,  26  409;  Breckinridse  y.  Taylor,  6  Dana: 
&G.362.  Whether  one  who  becomes  110;  [Grots  y.  Dayis,  87  Tenn.  226; 
■Dsty  at  the  request  of  another  10  Aul  Si  Rep.  836.]  On  death  of  a 
nnty  is  liable  to  contribute  at  the  co-rarety,  his  estate  is  liable  to  con- 
nit  of  the  latter,  there  being  no  con*  tribute:  Primrose  y.  Bromley,  1  Atk. 

^            ^n«t  of  immunity  for  the    former's  89;  Dussol  y.  Bruguiere,  60  Cal.  466; 

btoefit,  is  a  disputed  question.    Bur-  Johnson  y.  Haryey,  84  N.  T.  363;  3S 

B*tk  y.  Millsaps,  69  Miss.  383,  fayors  Am.  Rep.  616;  Stephens  y.  Meek,  6 

j            neh  liabUity.    It  has  been  held  that  Lea,  226. 

I            smrety  who  has  become  liable  at  the  ^  The  doctrine  of  subrogation  is  of 

I            isqsegt  of  a  co-surety,  and  whom  the  wide  extent  and  operation  in  yarious 

oo-«arety  has  agreed  to   indemnify,  departments  of  equity  jurisprudence. 

»*yi  after  the  debt  is  due^  maintain  The  grounds  and  reasons  i^pon  which 
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necessarily  follows  from  the  surety's  right  of  subrogation 
that  the  creditor  cannot^  without  the  surety's  assent^  aur- 

it   depends   have  already    been   ex-  72  Pa.  St.  101;  Bleakley's  Appeal,  66 
plained.    Being  a  doctrine  of  purely  Pa.  St.  187,  191;  Price  y.  Tnudell,  28 
equitable  origin  and  nature,  its  opera-  N.  J.  £q.  200;  Receivers  of  N.  J.  etc. 
tioDS  LB  always  controlled  by  equitable  R'y  v.  Wortendyke,  27  N.  J.  "Bq,  658; 
uriuciples.     It  is,  therefore,  never  en-  Iriok  v.  Black,  17  N.  J.  Eq.  189;  Dent 
forced  so  as  to  defeat  or  interfere  with  v.    Wait's   AdmV,    9    W.     V^a.     41; 
the  superior  or  eaual  equities  of  third  Hevener  v.  Berry,    17   W.  Va.  474; 
persons,  or  with  the  legal  right  of  third  York  v.  Landis,  65  N.  C.  535;  Saffold 
persons  growing  out  of  express  con-  v.  Wade's  Ez'r,  51  Ala.  214;  Knighton 
tract.     As  to  subrogation  among  en-  v.   Curry,   62    Ala.    404;    Osborn  v. 
cumbrancers,  see  ante,   §§  1211-1214.  Noble,  46  Miss.  449;  Davis  v.  Walker, 
The  remedy  of  subrogation  has  been  51   Miss.  659;  Talbot  v.  Wilkina,  81 
granted  to  sureties  much  more  favor-  Ark.411;Fishbackv.  Weaver,  34  Ark. 
ably  and  extensively  by  the  American  669;  Farmers'  etc.  Bank  v.  Sherley,  12 
equity   jurisprudence    than    by    the  Bush,  304;  Storms  v.  Storms,  3  Boah, 
EQ|;lish.     In  England,  prior  to  modem  77;    Allen    v.    Henley,  2   Lea,    141; 
lesislation,  if  a  suretjr  paid  a  contract  Harlan  v.  Sweenv,  1  Lea,  682;  Kirk- 
which  he  executed  jointly  with  his  man  v.  Bank  of  America,  2  Cold.  397; 
principal  debtor,  or  paid  a  judgment  Smith  v.  Rumsey,  83  Mich.  183;  Keith 
recovered  against  him  and  his  prinoi-  v.   Hudson,   74  Ind.  333;    Front    ▼. 
pal  jointly,  the  contract  or  judgment  Lomer,  79  BL  331;  HoUingaworth  y. 
was  thereby  ended  and    discharged,  Pearson,   53  Iowa,  53;   McArthur  v. 
and  could  not  itself  be  enforced  by  the  Martin,  23  Minn.  74;  Eaton  v.  Haaty, 
surety.     The  courts  of  all  the  Ameri-  6  Neb.   419;  29  Am.  Rep.  265;  Van 
can  states,  with  very  few  exceptions,  Orden  v.  Durham,  35  Cat  136;    Lid- 
have  extended  the  remedy  of  subro-  derdale's  Ex'rs  v.  Executor  of  Rob- 
gation  to  such  cases;  they  enable  the  inson,   12    Wheat*   594;   Norwood  y. 
surety  to  enforce  such  bond,  or  con-  Norwood,  2  Har.  k  J,  SS8;  Wright  v. 
tract,  or  judgment  immediately  against  Grover,  82  Pa.  St.  80;  Marsh  r.  Pike, 
the    principal    debtor,   although    the  10  Paige,  595;  McDougald  v.  Dough- 
surety  was  himself  directly  liable.    In  ert^,  14  Oa.  674;  Neilson  y.  Fiy,  16 
other  words,  by  the  English  doctrine,  Ohio  St.  552;  91  Am.  Deo.  110;  Dear- 
the  surety  became  equitable  assignee  bom  y.  Taylor,  18  N.  H.  153;  Pierson 
only  of  collateral  securities;  by  the  y.  Catlin,  18  Vt.  77;  Hayes  y.  Ward, 
American  doctrine  he  becomes  equi-  4  Johns.  Gh.  123;  8  Am.   Rep.    6M; 
table  assignee,  not  only  of  collateral  [Forbes  y.  Jackson,  19  Gh.  Div.  616; 
securities,  but  of  the  principal  under-  Philadelphia  &  R.  R.  Go.  v.  Littte,  41 
taking.     As  illustrations  of  the  doc*  N.  J.  Eq.  519;  Forrest's  Ex'rs  y.  Lud- 
trine,  see  Dering  v.  Earl  of  Winchel-  dington,  68  Ala.  1;  Miller  v.  Stout,  6 
■ea^  supra;  2  Lead.  Gas.  Eq.  277-291;  Del.  Gh.  259;  Penn  v.  Ingles,  82  Va. 
notes  to  Aldrich  V.  Cooper,  8  Yes.  282;  65;  Ward's  Appeal,  100  Fa.  St.  289; 
Mayhew  v.  Grickett,  2  Swanst  185;  Wildrip  y.  Black,  74  Gal.  409;  Taylor 
Law   V.   East.    L    Ga,   4  Yes.  824;  v.  Tarr,  84  Ma  420;  Lochenmeyar  y. 
Hodgson  V.  Shaw,  8  Mylne  ft  K.  183,  Fogarty,  112  111.  572;  Pieroe  y.  Hig- 
190;  Pearl  v.  Deacon,  24  Beav.  186;  1  eius,  101  Ind.  178    (surety  on  appeal 
De  Qex  ft  J.  461;  Lake  v.  Brutton,  18  bond  subrogated  to  the  lien  of   the 
Beay.  34;  8  De  Gex,  M.   ft  O.  440;  judgment  appealed  from  and  paid  by 
Strange  y.  Fooks,  4  Gi£  408;  Drew  v.  him);  Gilbert  y.  Neely,  85  Ark.  24 
Lockett,  82  Beav.  499;  Capel  v.  Butler,  (surety  on  guardian's  bond  subrogated 
2  Sim.  ft  St.  457;  Scribner  v.  Adams,  to  ward's  remedies  against  the  gaa^ 
73  Me.   641;  Kelly  y.   Herrick,  131  dian);  Blake  y.  Traders'  Nat.  Bank, 
Mass.  373;  Thompson  v.    White,  48  145    Mass.    13   (surety  on    trustee's 
Conn.  509;  Townsend  v.  Whitney,  75  bond);  Rice  v.  Eioe,  108  III.  199  (aor- 
N.  Y.  425;  15  Hun,  93;  YanSanten  v.  ety  on  guardian's  bond,  who  has  paid 
Standard  Oil  Go.,  81  N.  Y.  171;  Cole  a  judgment  thereon,  may  enforce  for 
v.  Malcolm.  66  N.  Y.  363;  Lewis  v.  his  own  benefit  a  trust  which  resulted 
Palmer,  28  N.  Y.  271;  Steele's  Appeal,  to  the  ward  by  the  guardian**  inveaV 
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render,  give  up,  release,  or  discharge  any  sncli  securities, 
or  render  them  in  any  way  unavailable  to  the  surety, 

mg  the  ward'i  money  in  lands).  Guar-  Deo.  478;  FhiUipe  t.  Thompeon,  2 
anton  of  negotiable  paper:  Conner  Johns.  Ch.  418, 421;  Rice's  Appeal,  79 
T.  Howe»  85  Minn.  818;  Havens  ▼.  Pa.  St.  168;  Wallace's  Appeal,  6  Pa. 
Willis,  100  N.  Y.  488  (surety  snbro-  St.  103;  Borwell's  Adnfrs  v.  Fan- 
gated  to  jndffment  recovered  against  ber,  21  Gratt.  446;  Osbom  y.  Noble, 
himself  and  debtor  jointly);  Fergueon  46  Miss.  449;  Rardin  v.  Walpole,  38 
y.  Ouson,  86  Mo.  673;  Searing  y.  Ind.  146;  [Matthews  y.  Joyce,  85 
Berry,  68  Iowa,  20;  Bank  of  Old  N.  G.  258;  Barton  y.  Croyden,  63 
Dominion  y.  Allen,  76  Va.  200;  Garyin  N.  H.  417;  Holt  y.  Penacook  Sav. 
y.  Garvin,  27  8. 0. 472.  Obn^ro,  Tiddy  Bank,  62  N.  H.  561;  WUliamson's 
y.  Harris,  101  N.  C.  589.  Astosabro-  Appeal,  94  Pa.  St.  231;  Harmony 
gation  of  sureties  on  tiie  official  bonds  Nat.  Bank's  Appeal,  101  Pa.  St.  428. 
of  tazoollectors  or  county  treasurers  to  See,  boweyer,  for  limitations  on  the 
the  righta  of  the  state  or  county,  see  general  rule.  Pool  y.  Doster,  59  Miss* 
Hook  y.  Richeson,  115  HI.  431.  448;  258;  Daniel  y.  Hunt,  77  Ala.  567. 
liringston  y.  Anderson,  80  Ga.  175;  The  creditor  does  not  have  the  benefit 
Irby  y.  Liyingston,  81  Ga.  284;  of  securities  giyen  to  the  surety  by  a 
Tamer  y.  Teague,  73  Ala.  554;  Boltz's  co-surity:  Hampton  y.  Phipps,  108 
Estate,  133  Pa.  St.  77.  It  was  held  U.  S.  260;  nor  by  a  stranger,  as  the 
in  United  States  y.  Ryder,  110  U.  S.  wife  or  daughter  of  the  principal: 
729,  that  a  surety  on  a  recognizance  Taylor  v.  Fanners'  Bank,  87  Ky.  404; 
fortheappearanoeof  a  person  charged  12  Am.  St.  Rep.  500;  Macklin  y. 
with  a  criminal  offense  could  not  be  Northern  Bank,  83  Ky.  314.]  As  the 
subrogated  to  the  rights  of  the  United  rules  concerning  the  discharge  of  the 
States,  on  grounds  of  public  policy,  surety's  liability  by  the  conduct  of 
The  right  of  the  surety  to  subrogation  the  creditor  are  generally  enforced  at 
may  m  waiyed  at  the  time  of  pay*  law  as  well  as  in  equity,  I  do  not  enter 
meat  by  the  surety,  and  will  be  upon  their  discussion.  [For  special 
waived  by  his  accepting  an  indepen-  circumstances  under  which  such  dis- 
dent  security  which  is  not  cnmulatiye  charge  can  be  set  up  only  in  a  court 
merely,  and  the  enforcement  of  which  of  equity,  see  Dodgson  y.  Henderson^ 
is  not   consistent  with  the  right  of  113111.360.] 

snbrogation:    Watts  y.  Eufaula  Nat.  [Instances  of  the  subrogation  of  one 

Bank,    76    Ala.    474.]      By    mirety  of  two  debtors  in  a  joint  judgment  to 

<VotiM<   a   etfrntrety:    Copis    y.   Mid-  the  rights  of  the  judgment  creditor: 

dleton,  Turn.  &  R.   22i,  231;  Fish-  Bender  y.  George,  92  Pa.  St.  36;  Ack- 

back  y.  Weaver,  34  Ark.  569;  Brown  erman's  Appeal,  106  Pa.  St.  16;  that 

V.  Bay,  18  N.  H.   102;    45  Am.  Dea  such  subrogation  cannot  be  bad  until 

961;  Administrator  of  Aldrich  y.  Hap-  the  creditor  has  been  fully  paid,  see 

good,  39  Vt.  617;  Elwood  y.  Deifen-  Forest  Oil  Co.'s  Appeal,  118  Pa.  St. 

dorf,  5  Barb.  398;  Parham  y.  Green,  138;  4  Am.  St.  Rep.  584. 

64N.  CL  436;  McCune  y.  Belt,  45  Mo.  Subrogation  of  purchaser  at  a  yoid 

174;  [Steel  y.  Dizon,  17  Ch.  Diy.  825;  judicial  or  execution  sale  to  the  rights 

Benidge  y.  Berridge,  44  Ch.  Div.  168;  of  the  creditors  whose  debts  his  money 

Mason  y.  Purron,  63  Wis.  239;  Bough-  has  paid:  Perry  y.  Adams,  98  N.  C. 

aer  y.  Hall,  24  W.  Va.  249.     That  167;  2  Am.  St.  Rep.  326;  Meher  y. 

the  surety  has  a  ri^ht  to  participate  Cole,  50  Ark.  361;  7  Am.  St  Rep.  101; 

in  any  indemnity  gxyen  by  the  pnnci-  Weaver  y.  Norwood,   59  Miss.   665; 

pal  to  the  co-surety,  see  Shaeffer  y.  Flaniken  y.  Neal,  67  Tex.  629.     It  is 

Clendenin,  100  Pa.  St.  565;  Munden  generally  held   that  purchasers  at  a 

▼.  Bailey,  70  Ala.  63;  Cannon  y.  Con-  yoid  tax  sale  cannot,  in  the  absence  of 

naway,  5  Bel.  Ch.  559;  but  not  in  in-  statute,  be  subroffated  to  the  rights  of 

demnity  giyen  by  a  stranger,  as  the  the  state:  See  Mclrney  v.  Reed,  23 

wife  of  the  principal:  Lej?gett  y.  Mc-  Iowa,  410,  per  Dillon,  J. ;  McConniok 

Clelland,  39  Ohio   St.  624.]    By  Hia  y.    Edwards,   69  Tex.  106.     A   mere 

^tdUor  ogninH   a   ttureiy:    Moses  y.  yolunteer  is  not  entitled  to  subroga- 

Murgatroyd,  1  Johns.  Ch.  119;  7  Am.  gation. 
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either  by  his  own  acts  or  omissions.     If  he  does  so,  the 

surety's  liability  is  thereby  discharged|  wholly  or  par- 
tially,  as  the  case  may  be. 

**  One  of  the  principles  lying  at  the  oues  oitedf  Fay  ▼.  Fay,  43  N.  J.  Bo. 
foundation  of  subrogation  in  equity  438;  Bvuns  v.  Halleck,  83  Ma  876; 
is,  that  the  person  seeking  the  suliro*  Bonn  r.  Lindsay,  95  Ma  250;  6  ^n. 
gation  must  have  paid  the  debt  under  St.  Rep.  49;  Dawson  r,  Lee,  83  Ky.  49 
some  necessity,  to  save  himself  from  (one  who  paid  a  debt  for  which  he  sap- 
less which  might  arise  or  aocrue  to  posed  himself  to  be  bound  as  surety, 
him  by  the  enforoement  of  the  debt  in  when  in  fact  his  obligation  as  surety 
the  hands  of  the  original  creditor  "s  had  ceased  by  operation  of  a  statutab 
^tna  Life  Ins.  Ca  r.  Middleport^  124  held  to  be  a  mere  voluntMr).] 
U.  &  684|  647»  per  Miller,  J.jaadsee 
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CHAPTER  SECOND. 

SUITS  FOR  AN  ACCOUNTING. 

1 1420.  Origin  of  the  equitable  jiuisdiotion. 

1 1421.  Exteat  of  the  equitable  jurisdiotioD;  when  ezeNieed. 

S  1420.  Origin  of  the  Equitable  Jnrisdictioii.— The 
action  of  account-render  was  one  of  the  most  ancient 
actions  known  to  the  common  law.'  From  the  narrow 
Bcope  and  technical  rules  of  this  action,  the  inability  of 
common-law  courts  to  obtain  a  discovery  from  the  de- 
fendant on  his  oath,  the  difficulty  met  with  in  cases  of 
mutual  and  complicated  accounts,  and  the  impossibility 
of  otherwise  doing  complete  justice,  it  is  easy  to  under- 
stand why  the  action  of  account-render  fell  into  disuse, 
and  a  jurisdiction  in  equity  to  entertain  suits  for  an  ac- 
coonting  grew  up.'  The  jurisdiction  exists,  therefore, 
and  is  well  established;  but  the  question  arises,  since 
there  is  a  similar  jurisdiction  at  law.  When  may  a  suit  in 

^This  aetion  was  exceedingly  nar*  of  the  defendant,  the  |»lainti£F  conld 

raw  in  its  operation;  for  it  tky  only  not  be  compelled  to  nay  it:  1  Spenoe's 

in  caaei  where  there  wai  either   a  £q.  Jur.  650.     Besides  this  defect  in 

pniity  in  deed,  as  against  a  bailiff  the  common-law  procedure,  the  audi- 

or  noeiver  appointed  by  the  party,  tors  had  no  power,  ]^rior  to  statute, 

or  t  privity    in    law,   ex  provukme  of  examining  the  parties  on  oath;  and 

^V**!  tt  sgamst  guardians  in  socages  any  disputes  which  arose  before  them 

Col  lit  90  b.     By  the  law  merchant,  on  the  items  of  account  conld  only  be 

>lso^  the  action  conld  be  brought  by  a  settled  by  as  many  issues  in  oourt: 

pneon,  naming  himself  a  merchant^  Jeremy's  Eq.  Jur.  504^    This  action 

Sioat  mother,  naming  him  a  mer-  of  account-render  was  the  only  means 

ni,  and  charging  him  as  a  receiver:  which  the  common  law  furnished  of 

Co.  lit.  172  a.  Statutes  afterwards  ex-  obtaining  a  settlement  of  an  account, 

hooded  the  action,  which  was  strictly  except  that  assumpsit  might  be  brought 

confined  to   these   parties,   to  their  for  a  determinate  balance:  3  Black. 

Qzocaton  and  administrators:  3  ft  4  Com.    162.    But  if  the  balance  was 

Anne,  e.  16;  13  Edw.  L,  c.   23;  31  disputed,  it  was   necessary  for   the 

Bdw.  m.,  o,   11.     The   method   of  jury  to  investigate  the  items  one  by 

praoednre  was,  firsts  to  obtain  a  pre-  one,  a  task  which  was  practically  im- 

ununary  jnd^ment  that  the  defend-  possible. 

*nt  do  aooonnt^  quod  wmpuUt,  before  *  1  Spence's  Eq.  Jur.  649;  Mitford's 

nditon,  and  then  a  second  judgment  Eq.   PI.   120,   123;   Bacon  Abr.,  tit. 

tbathepaythe  plaintiff  the  balance  Accompt.      The   action   of   aooount- 

foQttd  to  be  due  him:  3  Black.  Com.  render  is  perfected  in  MTsnl 

1(8.    But  if  the  balance  waa  in  favor  by  statuteu 
IXq.  Jua.  — 138 


§  1421  BC^UITY  JUBISPBUDBNCB*  2l94 

equity  for  an  accounting  be  brought?  This  question,  of 
course,  does  not  arise  in  those  cases  where  an  accounting 
is  decreed  as  an  incident  to  other  equitable  relief;  nor 
should  it  arise  where  the  subject-matter  is  an  equitable 
interest  or  estate,  for  here  the  jurisdiction  should  be 
exercised  as  a  necessary  consequence,  without  regard  to 
legal  remedies.^  It  is  not  in  every  matter  of  account 
cognizable  at  law  that  the  equitable  jurisdiction  will  be 
exercised,  the  general  rule  being  that  a  proper  case  is 
presented  when  the  remedies  at  law  are  inadequate.' 

§  1421.  Extent  of  the  Equitable  Jurisdiction—  When 
Exercised. — The  instances  in  which  the  legal  remedies  are 
held  to  be  inadequate,  and  therefore  a  suit  in  equity  for  an 
accounting  proper,  are:  1.  Where  there  are  mutual  accounts 
between  the  plaintiff  and  the  defendant,  —  that  is,  where 
each  of  the  two  parties  has  received  and  paid  on  account  of 
the  other;'  2.  Where  the  accounts  are  all  on  one  side,  but 
there  are  circumstances  of  great  complication,  or  difficnt 
ties  in  the  way  of  adequate  relief  at  law;*  8.  Where  a  fidn- 

*  VoL  1,  §§  218,  219.  ooantf  on  both  tides,  bat  h&Tinff  no 
>  VoL  1,  §§  176,  178.                              oonnection  with  each  other).  [See  State 

*  The  aocoante  miut  be  mntiial,  m  y.  Chnrchill,  48  Ark.  tfS.]  For  a  difi* 
diatiDgnished  from  mattera  of  eet-ofl^  nition  of  a  mntnal  aoooant^  aee  PhQ- 
and  aooounts  on  one  aide  only:  Din-  lipe  y.  PhiUipe,  9  Hare,  471. 
widdie  ▼.  Bailey,  6  Ves.  136;  WeUe  ▼.  '  0*Connor  ▼.  Spaiffht,  1  Schoales  k  L. 
Cooper,  oited  6  Vee.  139;  Allison  ▼.  805;  O'Mahony  v.  Dickson,  2  SehosI« 
Herring,  9  Sim.  583;  FhUlips  r.  PhiU  ft  L.  400;  Bliss  ▼.  Smith,  84  Beav.  508; 
lips,  9  Hare,  471;  Padwiok  ▼.  Harst^  South  Eastern  R'yr.Broeden,  3  Macn. 
18  Beav.  575;  Flnker  ▼.  Taylor,  8  &  G.  8;  Kennington  ▼.  Honghton,  2 
Drew.  183;  North-eastern  RV  v.  Mar-  Tonnge  ft  C.  Ch.  020,  627;  j^'etas  ▼. 
tin,  2  PhilL  Ch.  758;  Kennmgton  y.  Dos  Santos,  1  Tonnge  ft  J.  574;  Tsff 
Houghton,  2  Yonnge  ft  C.  Ch.  620,  Vale  R'y  y.  Nixon,  I  H.  L.  Gas.  110; 
627;  Porter  v.  Spenoer,  2  Johns  Ch.  Mitchell  y.  Great  Works  ete.  Co.,  2 
169;  Smith  y.  Marks,  2  Rand.  449;  Story,  648;  Goyemor  y.  McEwen,  5 
Hickman  y.  Stout,  2  Leigh,  6;  McLin  Humph.  241;  Watt  y.  Conger,  13 
y.  M<^amara.  2  Dey.  ft  R  Kq.  82;  Smedes  ft  M.  412;  Kirkman  y.  Vanlier, 
Hay  y.  Marshall,  8  Humph.  623;  Wil-  7  Ala.  217;  Printupy.  Mitchell,  17  Oa. 
son  y.  Mallett,  4  Sand.  112;  Durmnt  558;  63Am.  Deo.  258;  Wilson y.  Riddle, 
y.  Einstein,  5  Rob.  (N.  T.)  423;  Salter  48  Ga.  609;  Lafeyer  y.  Billmyer,  5  W. 
y.  Ham,  31  N.  T.  321;  Walker  y.  Va.  33;  Blood  y.  Blood,  110  Mass.  545; 
Cheeyer,  85  N.  H.  339;  Gloninger  y.  Frue  y,  Loring,  120  Mass.  607;  Ward 
Hazard,  42  Pa.  St.  389;  Passyunk  v.  Peck,  114  Mass.  121;  Farmen'etc 
Building  Ass'n's  Appeal,  83  Pa.  St.  441;  Bank  y.  Polk,  1  Del.  Ch.  167;  Trapnall 
Carter  y.  Bailey,  64  Me.  458;  18  Am.  y.  Hill,  81  Ark.  345;  Nesbit  r.  8t 
Rep.  278;  Dickinson  y.  Lewis,  34  Ala.  Patrick's  Church,  9  N.  J.  Eq.  76; 
698;  Ayery  y.  Ware,  58  Ala.  475;  Seymour  y.  Long  Dock  Ca,  29  N.  J. 
Gamer  y.  Reis,  25  Minn.  475;  Hay-  Eq.  396;  contra,  Norwich  etc.  B.  R 
wood  y.  Hutohins,  65  N.  a  574  (ao-  y.  Storey,  17  Coon.  864.    For 
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dary  relation  exists  J)6tween  the  parties,  and  a  duty  rests 

apon  the  defendant  to  render  an  account.'  A  plea  of  stated 

foniaUiig  peealiar  Ulnitratioiit  <rf  the  t,%  1154;  [m  to  gnardiaiui  §  1097.]  See 
latter  hnach  of  the  mle^  see  Dabbe  r.  farther,  DaTie  ▼.  Davie,  1  Del.  Ch.  256, 
Nagent^  11  Jnr.,  N.  8.,  943;  Coffinan  and  State  y.  Qainn,  74  N.  0. 859,  on  the 
▼.  &uigiton,  21  Oratl  2B9,    To  deter*  acoonntinj;  of   ^^nardiani   in  equity. 
oiiM  what  degree  of  oompUoatioa  la  The  prinoipal  difficulty  it  as  to  when 
nqaired  before  a  oonrt  of  equity  will  eqnify  will  take   jnnsdiotion  of   an 
ntertaun  jnnsdiotion  for  that  reason,  aooonntinjc    between    prinoipal    and 
iadependeDt  of  other  eirenmstanoet,  agent.    The  mere  relation  of  principal 
tl»  ral^  was  established  in  England  and  agents  without  more, — the  relation 
that  the  aoooont  shonld  be  so  oompli*  not  bSuiff  really  fidnciary  in  its  nature, 
ttted  that  a  eonrt  of  law  wonld  be  and  no  obstacle  intervening  to  a  reoov- 
incompetent  to  examine  it  at  nisi  prku  ery  at  law, — is^  insufficient  to  enable  a 
vitfa  toe  necessary  aoenraoy :  O'Connor  principal  to  maintain  the  action  affainst 
?.  Spaight^  1  Schoales  k  L.  305,  per  nis  agent:  Kins  v.  Boesett^  2  Young 
Lord  Radesdale;  South  Eastern  ft'y  k  J.  33;  NavuUhaw  v.  Brownrigg,  1 
▼.  Brogden,  S  Maon.  k  6.  8;  Ken-  Sim.,  N.  S.,  573;  2  De  Gez,  M.  &  G. 
niogton  v.  Houghton,  2  Younge  k  O.  441;    Hemings  v.  Pugh,  4  Gift  456; 
Gh.  620,  627;  Ta£F  Vale  B'y  v.  Nixon,  Moxon  v.  Bright,  L.  B.  4  Ch.  292; 
1 H.  L  Gas.  110;  Foley  v.  Hill,  2  H.  Crothers  v.  Lee,  29  Ala.  837  (attorney 
L  (ha  28, 45.     But  under  the  present  and  client);   Knotts  v.  Tarver,  8  Ala. 
pnctiet  in  England,  matters  of  ao*  743  (agency  for  a  single  transaction); 
count  may  now  be  referred  to  officers  CoquilTard  v.  Suydam,   8  Blaokf.   21 
or  referees,  so  that  the  rule  as  above  (ditto);  Blakeley  v.  Bisooe^  1   Hemp, 
itatod  ean  now  hardly  be  followed.  114;    Powers   v.    Cray,    7   Oa.    206 
[A  Bimilar  practice  prevents  the  fol-  (attomev  and  client);  Long  v.  Coch- 
lovingof  the  rule  in  New  York:  See  ran,  9  Phila.  267;  County  of  Clinton 
Mtf?in  V.  Brooks,  94  N.  Y.  71;  Uhl-  v.  Schuster,  82  BL   137  (not  main- 
nan  V.  Now  York  Life  Ins.  Co.,  109  tainable  against  a  treasurer  and  as- 
N.  7.  421,  433;  4  Am.  St.  Bep.  482;  sessor,  as  everything  was  a  matter  of 
per  Peckham,  J.,  quoting  the  last  sen-  record).    But  where  the  relation  is 
^onoe  preceding^  and  hoTdius  that  the  such  that  a  confidence  is  repoeed  by 
txeroie  of  the  jurisdiction,  because  of  the  principal  in  his  agents  and  the 
oomplioation  of  accounts,  is  largely  a  matters  for  which  an  accounting  is 
matter  of  discretion,  and  will  be  re-  sought    are    peculiarly    within    the 
fond  when  it  will  be  of  very  great  knowledge  of  the  latter,  equity  will 
meaQTenienoe  and  possible  oppression  assume   jurisdiction:    Makepiece    v. 
to  the  defendant.]    The  facte  of  each  Boffers,  11  Jar.,  N.  S.,  215;  Memings 
partiealsr  case  idiould  govern,  and  if  v.   rugh,  4  QifL  456;  Maokenjde  v. 
It  b  doubtful  whether  adequate  relief  Johnston,   4  Madd.   373;    Moxon  v. 
eonld  be  obtained    at    law,    equity  Bright,  L.  B.  4  Ch.  292;  Southampton 
ihoold  entertain  jurisdiction.  Dock  Co.  v.  Southampton  etc.  Board, 
'  This  wfll    embrace  suits   asainst  L.  B.  11  Eq.  254;  Thornton  v.  Thom- 
tnutees^ including  directors  of  cor-  ton,  31  Gratt.  212;  Taylor  v.  Tomp- 
pQiaticns — which,  as  before  steted,  kins,  2  Heisk.  89;  Kerr  v.  Camden 
^  particularly  of   equiteble  cogni-  Steamboat  Co.,  Cheves  Eq.  189;  Hal- 
&nce:  [See  JH  1058,  1063;  as  to  suite  sted  v.   Babb,  8  Port.  &;   Hale  v. 
against  directors  of  corporations,  see  Hale,    4    Humph.    183;    [Marvin    v. 
11881, 1092.]  Also  saite  for  an  account-  Brooks,  94  N.  Y.  71;  Webb  v.  Faller, 
ing  between  partners;  this  relation  no-  77  Me.  568;  Vilwig  v.  B.  &  0.  B.  B. 
<«ttrily  givmg  rise  to  the  right  of  an  Co.,  79  Va.  449;  Bippe  v.  StogdUl,  61 
aooosnting  in  equity:  Parsons  on  Part-  Wis.    38.]    Other   circnmstences,    as 
Bordup,608.  Thejnrisdiction  of  equity  complication   and   mutoality    of   ac- 
tocoinpel  guardiana  and  executors  and  counts,  make  a  stronger  case:  Walker 
administrators  to  aooount  is  governed  v.  Spencer,  13  Jones  kS,  71;  Halsted 
to  a  great  extent  in  the  United  Stetee  v.  Babb,  8  Port.  63;  Taylor  v.  Tomp- 
^7 thspowers  given  to  conrte  of  pro-  kins,  2  Heisk.  89;  [Colonial  eto.  Mort- 
bate:  VoL  1,  B  77,  78»  347-350;  voL  gage  Co.  v.  Hutehinson  Mortgage  C^.^ 
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account  obyiously  constitutes  a  bar  to  a  suit  in  equity  for  an 
accounting,  since  in  that  case  the  remedy  at  law  is  entirely 
adequate;^  but  of  course  a  stated  account  may  be  opened 
for  fraud  or  error.'    The  remedy  of  accounting  is  in  most 

44  Fed.  Rep.  219.]  While  the  rales  rion  to  recover  a  share  of  rents,  profits^ 
are  thus  settled  in  favor  of  a  princi*  and  issues,  amounting  in  the  aggre- 
pal,  it  does  not  follow  that  tne  re-  gate  to  a  oertain  sum,  cannot  be  main- 
Terse  is  true,  and  that  an  agent  may  tained  in  equity:  Pico  t.  Co]uml>et, 
borne  into  equity  for  an  accounting  12  CaL  414;  73  Am.  Dec.  650.  At  the 
against  his  principal,  since  generally  common  law,  no  action  of  account  for 
there  is  no  trust  or  confidence  reposed  taking  rents  and  profits  lay  against  a 
in  the  latter,  and  no  duty  on  his  part  to  joint  tenant  or  tenant  in  common 
account:  Padwick  v.  Stanley,  9  Hare,  by  another,  unless  the  defendant 
627;  Smithy.  Leveaux,  2DeGex,  J.  &  was  constituted  bailiff:  Co.  Lit. 
S.  1.  But  there  are  cases  where  an  200  b;  but  this  was  remedied  by  the 
agent  may  maintain  the  action  against  statute  of  4  Anne,  c.  16,  sec  27,  and 
his  principal;  as,  for  example,  where  the  action  could  be  brought  agaiost  the 
his  salary  depends  on  the  profits  defendant  as  bailiff  for  reoeiving  more 
made  by  his  employer:  Harrington  t.  than  his  share  or  proportion.  Thia 
Churchward,  6  Jur.,  N.  S.,  576;  Shep-  statute  has  been  substantially  re* 
ard  V.  Brown,  4  Giff  208;  Buel  v.  Sebs,  enacted  in  many  of  the  American 
5  111.  App.  116;  and  persons,  although  states,  but  the  equity  jurisdiction 
not  technically  partners,  who  are  to  exists  notwithstanding:  Leach  t. 
reoeiye  a  certain  share  of  the  profits  of  Beattie,  33  Y t.  1 95;  Wright  y.  Wright, 
an  undertaking,  may  likewise  main-  59  How.  Pr.  176.  An  accounting  is 
tain  the  action:  Bentley  y.  Harris,  10  often  an  incident  to  a  suit  for  parti- 
R.  L  434;  14  Am.  Rep.  695;  Garr  y.  tion  between  joint  tenants  and  tenants 
Redman,  6  Cal.  574;  Ferry  y.  Henry,  in  common:  See  Goodenow  y.  Ewer, 
4  Pick.  75;  Hallett  y.  Cumston,  110  16  CaL  461;  76  Am.  Dec.  540;  Jones  v. 
Mass.  32.  [See  King  y.  Barnes,  109  Massey,  14  S.  C.  292;  Tyner  v.  Fen- 
N.  Y.  267;  Darrah  y.  Boyce,  62  Mich,  ner,  4  Lea,  469;  Scott  y.  Guernsey,  48 
480.]  The  foregoing  rules  are  appli-  N.  Y.  106.  The  relation  of  banker 
cable,  for  similar  reasons,  to  part  own-  and  customer  is  not  fiduciary  in  its 
ers:  Strelly  y.  Winson,  1  vern.  297;  character,  and  unless  there  are  other 
McLellan  y.  Osborne,  51  Me.  118;  circumstances,  there  can  be  no  ac- 
Dyckman  y.  Valiente,  42  N.  Y.  549,  counting  between  them  in  equity: 
563;  [Shirley  y.  Goodnough,  15  Or.  Foley  y.  Hill,  2  H.  L.  Gas.  28. 
642;]  and  to  tenants  in  common  and  The  rule  is  sometimes  laid  down  hj 
joint  tenants  taking  more  than  their  text-writers  and  judges,  that  where 
share  of  rents  and  profits:  Early  y.  accounts  are  all  on  one  side,  but  a 
Friend,  16  Gratt.  21;  Leach  y.  Beat-  discoyery  is  necessary,  a  proper  case 
tie,  33  Vt.  195;  Wiswell  y.  Wilkins,  4  is  presented  for  equitable  interference, 
Vt.  137  (where  there  are  more  than  but  such  a  rule  seems  to  be  only  ap- 
two  tenants  concerned);  Darden  y.  plicable  to  oases  partaking  of  a  fida- 
Cowper,  7  Jones,  210;  75  Am.  Dec  oiary  character:  See  oases  ante,  it^ 
461;  Wright  y.  Wright,  59  How.  Pr.  this  note.  As  to  discovery  enlarging 
176;  Hoages  y.  Pingree,  10  Gray,  the  equitable  jurisdiction  over  ac- 
14;  Blood  y.  Blood,  110  Mass.  545;  counting,  see  yol.  1,  §§  223  et  seq. 
Gates  y.  Frazer,  9  111.  App.  624  (no  >  Weed  y.  Small,  7  Paige,  573;  Bcl- 
legal  liability  on  one  joint  owner  to  lock  v.  Boyd,  2  Edw.  Ch.  293;  Dial'f 
account  to  another  with  respect  to  the  Ex'rs  y.  Rogers,  4  Desana.  Bq.  175; 
iue  of  a  patent  right,  but  the  action  Craig  y.  McKinney,  72  III.  305;  [Wahl 
maintained  under  an  agreement);  y.  Barnum,  116  N.  Y.  87;  Hoyty.  Mo- 
podson  y.  Hays,  29  W.  Va.  577;  Lauehlin,  52  Wis.  280.] 
Almy  y.  Daniels,  16  R.  L  312.]  An  '  Slee  y.  Bloom,  5  Johns.  Ch.  866; 
action  by  one  tenant  in  common  20  Johns.  669;  Barrow  y.  Rhinelander, 
against  another  in  exclusive  posses-  1  Johns.  Ch.  550. 
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instances  a  necessary  incident  and  part  of  the  relief 
granted  in  suits  brought  by  those  beneficially  interested, 
against  trustees,  either  express  or  implied,  and  persons 
standing  in  fiduciary  relations,  such  as  administrators, 
executors,  guardians,  directors,  and  the  like.    The  equi* 
table  jurisdiction  is  also  practically  exclusive  in  proceed- 
ings  for  an  account  and  settlement  of  partnership  affairs, 
including  suits  for  an  accounting  and  settlement  of  the 
firm  affidrs  between  the  copartners  themselves;  suits  for 
a  settlement  of  the  firm  affairs  between  the  survivors  and 
the  executors  or  administrators  of  the  deceased,  when  a 
partner  has  died;  and  suits  to  settle  the  affairs  of  an  in- 
solvent firm,  and  to  adjust  the  demands  of  the  firm  cred- 
itors and  the  creditors  of  the  individual  partners.    The 
equitable  jurisdiction  over  partnerships  is  a  necessary 
outgrowth  of  the  jurisdiction  over  accounting,  and  the 
remedies  of  dissolution,  injunction,  and  receivership  are 
incidents  necessary  to  a  final  and  complete  relief.^ 

'  The  tabjeot  of  partaenhip  is  to  reader  is  referred  to  the  apecial  trea* 

broidf  reqmring  lo  maoh  dieonwrioQ  tiees  which  deal  with  tiie  law  of  part* 

for  iti  adequate   treatinent»  that  I  nership.    [King  ▼.  Barney  109  a.  Y* 

■ban  ool  attempt  to  oQOflider  ik    The  267,  mj 
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A 

abatement; 

order  of,  Appropriating  aneti  of  decedenta,  1185. 
what  i%  and  nature  of,  1186. 
eertain  oLaaaee  of  legacies  preferred  to  othen,  1188. 
an  application  of  maxim.  Equality  ia  equity,  41 1«  1188, 
of  apecifio  legacies,  1187. 

demonstrative,  1133,  1138. 

general,  1139. 

annuities,  1138,  note,  1139. 
dooirina  o^  subject  to  testator's  intention,  1185,  1140,  1141. 

language  showing  intention,  1140,  note. 
no  exemption  from,  of  general  legacies  in  favor  of  legacies  to  near  rala- 
liTe%  1141. 

sabjeet  to  testator's  intention,  1141. 

rule  changed  by  statute  in  certain  states,  1141. 
general  legacies  for  valuable  consideration  preferred  in,  114Z 
where  fund  appropriated  for  payment  with,  and  without^  legatee's  con- 
sent, 1143. 

ACCIDENT, 

fraud,  mistake,  and,  as  basis  of  equity  classification,  119. 

not  embraced  entirely  in  concurrent  jurisdiction,  138, 140,  note,  175,  note, 
188,822. 

inadequacy  of  legal  remedies  In,  as  occasion  of  exclusive  jurisdiction, 
140,  note,  188,  221,  824. 

fraud,  mistake,  and,  as  occasions  of  concurrent  jurisdiction,  140,  174,  188. 

ground  for  enlarging  equity  jurisdiction  where  discovery  asked,  224-226. 

equity  jurisdiction  in  cases  involving,  not  abridged  by  jurisdiction  subse- 
quently acquired  at  law,  278,  824. 

equity  jurisdiction  of  courts  of  Maine  over  cases  involving,  330. 

equity  jurisdiction  over  penalties  and  forfeitures,  whether  embraced  in 
that  o^  433,  note. 

definition  of,  823. 

distinction  between,  and  mistake  and  fraud,  823,  839,  873. 
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early  origio  and  comprehenuTttneu  of  equity  jnrisdiotioii  orer,  82L 
foiionale  of  equity  jurisdiction  over,  824. 
general  limitations  on  equity  jurisdiction  oyer,  82S. 
instances  in  which  jurisdiction  occasioned  by,  does  not  ezisk  826-82SL 
non-performance  of  contracts  occasioned  by,  826. 
supplying  lost  or  destroyed  records,  827. 
where,  is  result  of  negligence  or  &ult,  828L 
where  party  has  no  vested  right,  but  expectancy  or  bope,  828L 
testator  prevented  by,  from  making  bequest,  828. 
entire  non-execution  of  powers  through,  not  supplied,  690^  888, 
note,  834,  1002. 
aided  when  accompanied  with  trust,  828^  note,  835^  1002L 
Jurisdiction  on  ground  of,  not  exercised  against  bona  Jide  pnrchsser, 
776,  829. 
not  exercised  against  one  with  equal  equity,  829. 
instanoes  in  which  jurisdiction  occasioned  by,  exists,  830-837* 
jurisdiction,  when,  in  general,  exercised,  830. 
in  suits  on  lost  bonds  and  sealed  instruments,  83L 
grounds  of  jurisdiction:  profert,  indemnity,  831. 
whether  jurisdiction  abridged  by  legislation,  831. 
in  suits  on  lost  or  destroyed  unsealed  instruments,  832. 
negotiable  and  non-negotiable  paper,  832. 
grounds  of  jurisdiction;  indemnity,  832. 
jurisdiction  is  concurreut,  832. 

effect  of  legislation  and  reformed  procedure  on  juriadietioD,  8S2i 
penalties  incurred  through,  relieved  against,  826,  833. 

where  payment  accelerated,  439,  833,  note, 
forfeitures  occasioned  by,  relieved  against,  451,  454^  456^  note^  826, 
833. 
relief,  what  and  how  granted,  833. 
defective  execution  of  powers  through,  aided,  589, 690,  834^  836.   See 

P0WBB8. 
judgments  set  aside  or  enjoined,  when  defense  prevented  bjt  896, 
1364,  1377. 
relief,  how  obtained  under  reformed  prooednre^  836. 
executors  and  administrators  relieved,  when  deficiency  of  assets,  837. 
relief,  where  consideration  for  payment  of  large  sum  of  money  foils 
through,  837. 
dispositions  of  public  securities  becoming  impossible  by,  837,  note. 
Jurisdiction  for  adjustment  of  disputed  boundaries  rects  partly  on, 

837,  note, 
indorsement  of  negotiable  paper  omitted  by,  oompelledy  837t  B^^ 
parol  evidence  to  show,  868-867.    See  Bvidbhgb. 
ground  for  ezeroise  of  remedy  of  cancellation,  1377* 

AccouNTma, 

remedy  of,  well  established,  110, 112. 

belongs  to  concurrent  jurisdiction,  140,  174,  186,  1416,  1420L 
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whore  remody  at  law  adoqnate,  no  jnriidictioii,  bocaiua^  needed,  178^ 

1420. 
groand  for  enlarging  equity  joriadiction  where  dieoorery  eonght,  224- 

226,  234,  1421,  note, 
■nit  by  ward  for,  not  abridged  by  jnriidiotion  giren  to  law  ooorte,  280. 
power  of  courts  of  New  Hampshire  to  grant  remedy  of,  808^  806. 
of  courts  of  Massachusetts,  319. 
of  courts  of  Maine,  832. 
maTim,  He  who  seeks  equity  must  do  equity,  applied  in  suits  for,  893i. 
remedy  of,  may  be  had  in  case  of  fraud,  910. 
illegality  may  not  defeat  a  suit  for,  940,  note, 
equitable  rights  and  remedies  in  fiduciary  relations  are  not  applications 

of,  1088. 
Jnnsdiction  of  equity  to  compel,  in  administration  suits,  1164,  1421,  note. 
hy  mortgagee  in  possession,  for  rents  and  profits,  1190,  1218. 
where  deed  abeolute  in  form  is  mortgage,  1196. 
of  personal  property  after  sale,   where  inequitable  conduct^   164^ 
1230. 
pledgor  may  sue  to  redeem  where,  needed,  1231. 
jurisdiction  of  equity  over  assignments  where,  necessary,  1277. 
may  be  had  of  profits  where  patent  rights  or  copyrights  infringed,  1362^ 

1421,  note, 
origin  of  equitable  jurisdiction  for,  1420. 
Jurisdiction,  when  exercised;  inadequacy  of  legal  remedies,  178,  142(^ 

1421. 
extent  of  equity  jurisdiction,  186,  1421. 
where  mutual  accounts,  1421. 
in  complicated  accounts,  1421. 
in  fiduciary  relations,  186,  1097,  1421. 

trustees,  express  or  implied,  1058,  1063, 1097,  1421. 
directors  of  corporations,  881,  1092,  1421,  note, 
between  partners  and  part  owners,  1421. 
guardians,  78,  1097,  1313,  1421,  note, 
executors  and  administrators,  1154,  1421. 
principal  and  agent,  186,  1421,  note, 
tenants  in  common  and  joint  tenants,  1421,  notei 
banker  and  customer,  1421,  note, 
applications  of,  general  average,  apportionment^  etc,  186. 
plea  of  stated  account  a  bar  to,  1421. 

ACCOUNTS, 

manner  of  making  discovery  of,  204. 
estoppel,  when  settlements  of,  are  acquiesced  fn,  820. 
settlement  of,  under  mistake,  relieved  against^  87L 
duty  of  trustees  to  render,  1063. 
stated,  may  be  opened  for  fraud  or  error,  1421. 

See  AooouMTiNQ. 
S£a  JvB.— l«l 
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ACCUMULATION, 

trust  for,  a  class  of  active  trusts,  992. 

trust  for,  by  statute,  and  rules  concerning,  100^  1005,  nottb 

ACQUIESCENCE, 

as  waking  an  estoppel,  816-821.    See  Estoppsu 

nature  of,  965. 

SeeliAOHia. 
ACTIONS, 

Koman  law,  early,  9L 

new,  invented  by  protors,  6,  ?• 
English  law,  early,  22. 

new,  invented  by  statutes  Edw.  I.;  case;  trover;  assnmpttth  2S-29. 
distinction  between,  at  law,  and  suits  in  equity  abolished  by  reformed  pn^ 
eedure,  40,  84,  183,  354.    See  Reformxd  Psoobditrk. 

in  what  states,  40,  note. 

retained  in  United  States  courts  and  in  what  states,  41,  42i 
at  law,  when  restrained,  1360-1365.    See  Imjumctions. 
equitable  defenses  to  legal,  as  substitute  for  injunctions  agaiofl  bgtl 
judgments  and,  1366-1374.    See  Ihjukciions. 

ADEMPTION, 

what  is,  and  when  takes  place,  1131. 

distinction  between,  and  satisfaction,  524,  554,  1131. 

does  not  apply  to  demonstrative  or  general  legacies,  1131,  I139L 

depends  on  testator's  intention,  524,  1131,  note. 

ADEQUACY, 

of  legal  remedies,  as  affecting  equitable  jurisdiction.    See  Rth«wm. 

ADMINISTRATIONS, 

suits  for,  are  pecuniary  remedies,  112,  187. 

statutes  allowing  suits  against  personal  representatives^  not  abridging 

equity  jurisdiction  over,  280. 
election,  whether  embraced  in  jurisdiction  over,  518. 
order  of  administering  assets,  1135, 

jurisdiction  of  equity  over,  77,  156,  187,  346-351,  1152-1154. 
discovery  as  foundation  of,  234^  235,  346,  1128. 
gained  by  once  attaching  for  any  purpose,  235,  351, 1154. 
practically  exclusive  on  ground  of  trusts,  156,  346,  1127,  1152^ 
statutory  changes  concerning,  77,  156,  187,  235,  347-350,  1152-1154. 
exists  where  full  equity  jurisprudence  adopted,  unless  azpreisly 

abrogated,  77,  156,  350,  1153. 
as  administered  in  the  several  states,  178,  846-351,  914,  note,  II64. 
states  where  ordinary  jurisdiction  abolished,  310,  320,  M,  H^ 
where  practically  obsolete,  349,  1154. 
where  unimpaired  and  oonourrent  with  probate  oonrtib  ^ 

1164. 
special  subjects  of  equitable  cognizance  in  aid  of,  S3C^  M 
349,  351,  352,  914,  note,  1154. 
fooeivers  when  appointed  in  administration  suits,  1834,  notci» 
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ADULTERY. 

righte  under  marriage  aettlementB  in  oaae  o(  1110. 

as  affeeting  equity  to  a  settlement^  1116,  note,  1117,  note. 

ADVANCEMENTS, 

to  child,  when  in  satiifaction  of  debts,  040. 

aatiafaction  of  legacies  by,  553-564.    See  SATTsrAcnoir. 

presumption  of,  where  property  is  purchased  by  parent  in  child's  name, 

981,  1039,  1041. 

See  PosnoHS. 
MQUTTAB, 

growth  of,  in  Roman  law,  2-9,  17.    See  Romax  Law. 

AFFIDAVIT, 

necessary  to  accompany  bill  of  interpleader,  1828. 

AQENTS.    See  Pbjdioipal  and  AaxxT. 

ALABAMA, 

law  and  equity  systems  distinct  in,  and  administered  by  separats  feriba* 

nals,  42,  note, 
seal,  presumptive  evidence  of  consideration  in,  70,  note, 
equity  jurisdiction,  extent  of,  generally,  in,  285,  842,  345. 

statutory  provisions  concerning,  285,  note. 

inadequacy  of  legal  remedies  as  affecting,  342,  344. 
rules  governing  election  of  widow  concerning  dower  in,  494,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
statute  of  uses  in,  986,  note, 
deeds  of  trust  in,  995,  note, 
charitable  trusts  in,  1029,  note, 
statutory  provisions  concerning  married  women  s  separate  estates  and  oon- 

traots,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1105,  note, 
married  women's  contracts  in,  1126,  notes, 
jurisdiction  of  equity  over  administration  of  decedents'  estates  in,  851, 

note,  1154. 
mortgages  of  land  in,  163,  note,  1187. 
grantor's  lien  on  conveyance  exists  in,  1249. 

remains,  although  debt  barred  by  statute  of  limitations,  1262;  note. 

whether  assignable,  1254,  note, 
equitable  remedies  and  decrees  operating  Is  rem  in,  1817»  note, 
interpleader  in  legal  actions  in,  1329,  note. 

AUENS, 

contracts  with  alien  enemies  void,  934. 

could  not  inherit  by  Roman  law,  976. 

whether  can  be  beneficiaries,  987,  note. 

bequest  of  land  to,  when  converted,  valid,  although  otherwise  void,  1164. 
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ALIMONY, 

as  an  equitable  remedy  by  statute,  171. 

what  is,  1120. 

jurisdiction  of  equity  to  award,  1120,  1200. 

ANKUrriBS, 

election  between,  and  dower,  where  eharged  on  lands  derised  to  ottno^ 

600. 
annuitant  relieved  where  accidental  failure  of  inoomei  837,  note, 
what  are,  1134. 

■re  for  life  if  no  time  specified,  1134. 

oomprised  in  term  "legacies"  in  oonstruing  wills,  1134,  notOi 
may  be  governed  by  rules  of  demonstrative  or  general  legacisi^  IIM^ 

1138,  note,  1139.    See  Abatsmbnt;  ADSMFTioir. 
reoeiven  appointed  in  suits  to  enforce  payment  of,  1334. 

ANTICIPATION,  RESTRAINT  ON.    See  RisraAnrr  ov  AjraxoirATJinr. 

APPOINTMENTa    See  Powsbs.  ^ 

APPORTIONMENT, 

an  application  of  accounting,  186. 

maxim.  Equality  is  equity,  applied  to,  of  Uens,  411,  122SL 

ARBITRATION, 

discovery  cannot  be  had  to  aid  voluntary,  198. 

can  be  had  to  aid  involuntary,  196. 
agreements  to  submit  to^  not  specifically  enforced,  1405,  note. 

See  AwABDS. 
ARIZONA, 

distinction  between  legal  actions  and  suits  in  equity  abolished  in,  40^  te^ 
assignments  of  things  in  action  in,  705,  note, 
statutory  suit  to  quiet  title  in,  1396,  notes. 

ARKANSAS, 

law  and  equity  systems  distinct,  but  administered  by  same  trilMiisl  is, 

41,  note, 
equity  jurisdiction,  extent  of,  generally,  in,  287,  342,  345. 
statutory  provisions  concerning,  287,  note, 
inadequacy  of  legal  remedies  as  affecting,  342;  344 
reformed  procedure  adopted  in,  287. 
equity  jurisdiction  over  administration  of  decedents*  estatas  in,  S49,  Bot\ 

1164. 
rules  governing  election  of  widow  concerning  dower  in,  494»  Bot<b  ^^^ 

note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record,  664,  note, 
eharitable  trusts  in,  1029,  note, 
statutory  provisions  concerning  married  women's  separate  proper^  v^i 

contracts,  1099,  note. 
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nutfried  women'!  power  of  dispotition  of  leparate  estate  iHt  1106^  note 
married  women's  contracte  in,  1126,  note, 
mortgages  of  land  in,  163,  note,  1187. 
grantor's  lien  on  oonveyanoe  exists  in,  1249. 

whether  assignable,  1254,  note, 
equitable  remedies  and  decrees  operating  m  rem  in,  1817»  note, 
interpleader  in  legal  actions  in,  1329,  note, 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in«  1337,  note. 

ASSESSMENTS, 

distinct  proprietors  relieved  from  illegal,  to  prevent  mnltiplieity  of  soitii 

258-260,  265,  266,  270,  278,  1345.    See  Taxes. 
removed  as  constitating  cloud  on  title,  259,  265,  1846,  1899,  note.    See 

Clovd  on  Titlb. 

ASSETS, 

executors  and  administrators  relieved  when  unexpected'defldeney  ol^  887* 
relief  of  unpaid  legatee  against  others  when  deficiency  of,  837,  note, 
order  of  appropriating  of  decedents,  1135. 

donations  cauaa  tnoriU  liable  for  testator's  debts  where  deficiency  of,  1147i 
lands  directed  to  be  sold  are,  in  hands  of  executors  or  administrators, 

371,  1165. 
equitable,  reached  by  creditors'  suits,  1415. 
nMrshaUng  of.    See  Mabshaliko  or  Aassra. 

ASSIGNMENTS, 

interests  created  by,  of  things  in  action,  are  permanent  equitable  interesii^ 

148. 
of  things  in  action  when  restrained,  221,  1340, 1363,  note, 
jurisdiction  of  equity  over,  of  things  in  action  not  abridged  by  JurisdiO" 
tion  subsequently  acquired  at  law,  278. 

when  will  not  be  entertained,  281. 

not  entertained  in  Massachusetts,  when,  320. 

how  affected  by  reformed  procedure,  356,  1273. 
effect  of  unauthorized  recording  of,  of  mortgages,  651,  note, 
of  contracts  tainted  with  fraud,  whether  right  of  relief  passes,  899. 
for  benefit  of  creditors,  993,  994. 

are  not  conveyances  on  valuable  consideration,  749. 

do  not  create  trusts  in  England,  993. 

create  active  trusts  in  America^  992;  note,  994. 

when  revocable,  993,  994. 

are  valid  even  when  creditors  are  preferred,  994. 

powers  and  rights  of  different  parties  in,  993,  994 
not  possible  in  case  of  deeds  of  trust  to  secure  debts,  995. 
imperfect  voluntary,  are  not  trusts,  997,  998,  note, 
trusts  resulting  in,  of  things  in  action,  where  another  advances  the  ooa* 
sideration,  1038,  note* 
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of  mortgages,  733,  734,  1209-1214.    See  Mortoaou  ov  Laud. 
•quitable  lieni  by  ezpreas  contract  may  arise  from,  1237. 
grantors'  liens  on  oonveyanoes,  whether  assignable,  1254. 

by  reservation,  whether  assignable,  1259. 
▼endors'  liens  on  oontraots  of  sale,  whether  assignable,  1261. 
of  things  in  action;  estates  and  interests  arising  from,  168,  127<V-1279. 
operation  on,  of  maxim.  Equity  regards  as  done  what  onght  to  be 

done,  873,  1270. 
things  in  action  not  assignable  at  ancient  common  law,  137, 168, 1270» 
1297. 
assignable  in  equity  for  valnable  consideration,  168,  1270, 1297. 
usignee  acquired  no  right  at  ancient  common  law,  137,  168,  1270L 

acquires  an  equitable  ownership,  137,  168,  693,  1271. 
assignee  finally  permitted  to  sue  in  assignor's  name  at  law,  113)  137, 
1272. 
not  allowed  to  sue  in  his  own  name,  113,  137,  1272,  note, 
legislation  regarding,  168,  1273,  1297. 

assignee  allowed  to  sue  in  own  name,  and  interest  legal,  137, 168^ 

281,  356.  1273,  1277.     . 
usignments  in  writing  allowed  in  England,  168,  1273. 
real  party  in  interest  to  sue  where  reformed  procedure  adopted, 
856,  1273. 
effect  of,  on  assignability,  1273. 
what  are  and  are  not  assignable,  1275. 

those  which  pass  to,  or  create  liability  against,  persoDsl  repre- 
sentatives, are  assignable,  1275. 
what  do  and  do  not  thus  survive,  1275. 
what  forbidden  by  public  policy,  1276. 

emoluments,  pensions,  salaries,  etc.,  paid  by  government,  1276. 
favoring  champerty  or  maintenance,  1276. 
of  right  to  procure  transaction  set  aside  for  fraud,  1276. 
Jurisdiction  of  equity  over,  former  importance,  150,  168,  1271. 

when  exercised  at  present  day,  168,  281,  1274,  note,  1277, 1278. 
remedy  at  law,  by  statutes,  ordinarily  adequate,  168,  1271, 1S7S, 

1277,  1278. 
nature  of  the  equitable  remedy  given  in  cases  of,  1416. 
notice  to  debtor,  holder,  or  trustee,  requisite  to  establish  rights  of 

priority  in,  693-702,  1279.     See  Pbiobitibs. 
are  subject  to  equities  in  favor  of  debtor  and  third  persons,  703-715^ 

1279.    See  Pbiorities. 
of  debts,  whether  carry  securities  or  guaranties,  1279,  note. 
0f  a  fund  by  order  or  otherwise,  169,  128(^1284. 

•quitable,  belong  to  exclusive  jurisdiction,  ICO^  169,  219. 

effect  of  legislation  on,  168,  169,  1277. 
no  action  at  law  unless  debtor  has  assented  to  appropriation,  lOi^ 

1280. 
operation  on,  of  maxim.  Equity  regards  as  done  what  ought  tobt 
,done,  373,  1270. 
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interest  enforceable  in  equity  withont  debtor*!  Meent  to  tnuisfir« 
169,  1280. 
regarded  as  property  and  not  as  lien,  1280,  note, 
when  equitable  and  enforceable  withont  debtor's  assent,  169,  219, 

1274,  note,  1280. 
fond  or  debt  mnst  exist  in  prcesenii  or  m  /uturo  to  be  equitable,  1280. 
agreement  or  order  must  in  effect  assign  the  fund,  1280,  1283,  note. 

oriterion  to  determine  whether  orders  are  assignments,  1280. 
part  as  well  as  whole  of  debt  may  constitute  equitable,  169,  1280. 
fond  followed  by  assignee  as  long  as  it  can  be  identified,  1280. 
notice  to  assignees  essential  to  absolute,  1281,  1282. 

to  debtor  or  holder  necessary  as  against  subsequent  assigneeti 
695.    See  PiuoBrnxs. 
mere  mandates  to  agents  or  depositaries  directing  payment^  not,  bat 

rerocable,  1282. 
what  constitute  equitable,  are  questions  of  intention,  1282. 
mere  promise  or  executory  agreement  whether  equitable,  1283,  note, 
fond  need  not  be  in  existence,  if  exists  in  potentiality,  1275,  note,  1283. 
bUls  of  exchange  and  checks  not  in  general  equitable,  1284. 
nature  of  remedy  furnished  by  equity  in  case  of,  1416. 
of  possibilities,  expectancies,  and  property  to  be  acquired  in  future,  168, 
1285-1291. 
operation  on,  of  maxim.  Equity  regards  as  done  what  ought  to  be 

done,  369,  373,  1270. 
formerly  not  allowed  at  law,  168,  369,  1297. 
permitted  at  law  by  statute  when  coupled  with  interest,  168,  1283^ 

note  1285,  1287. 
jurisdiction  of  equity  over,  formerly  and  at  present,  168,  1270,  1271, 

1285,  1287. 
grades  of  contingencies,  expectancies^  and  possibilities,  1286. 
of  possibilities,  1287,  1297. 

of  personal  property  to  be  acquired  in  future,  1288-1291. 
doctrine  at  law:  "potential**  existence,  1288. 

in  equity,  1288. 
whether  operate  as  contracts  specifically  enforceable,  1288. 
correct  rationale  of  doctrine,  1288. 
of  future  cargoes  of  freight,  1289. 
of  future  wages,  payments,  demands,  eto.,  1275,  note,  1288, 

1289,  note, 
distinction  between,  and  mere  powers  to  deal  with  such  property, 

1290. 
present  transfer  or  present  agreement  necessary  in,  1290. 
lien  extends  to  substituted  property,  1291. 
avail  against  what  persons,  1291. 
affect  of  statutes  on,  1291,  1297. 

mortgages  of  future  acquired  personal  property,  operating  a% 
1236,  note,  1288-1291.     See  Likns. 
■pecific  performance  of,  1403,  note. 
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specific  performanoe  of  oontraoti  to  anign  things  in  action  when  dacreedg 
1402,  1403,  note. 

ASSIGNMENTS  FOR  BENEFIT  OF  CRBDITORa.      See  AanancnTSi 
Bakkritptot  AifD  Insolynbct. 

ASSIGNOR  AND  ASSIGNEE, 

eitoppel  from  conduct  of  debtor  towards  intended  assignee,  704,  8S0l 

rights  of  assignee  of  mortgage  when  assignment  nnreoorded,  784^ 

payment  of  charge  by  life  tenant  makes  him  assignee,  799. 

rights  of  assignee  of  one  of  several  notes  secored  by  mortgage^  1201-1209L 

See  MoBTOAGXS. 

assignee  of  thing  in  action  acquired  no  right  at  ancient  oommon  ]aw,  137* 

168,  1270. 

acquired  an  equitable  ownership  in  equity,  187»  168,  698»  1271. 

assignor,  and  not  assignee,  of  thing  in  action  to  sue  at  oommon  ]aw,  111^ 

187,  1272. 

assignee  allowed  by  statute  to  sue  in  his  own  name,  and  intsrast 

legal,  137,  168,  281,  856,  1273,  1277. 

assignor  to  be  made  a  party  in  certain  states,  113,  notsu 

notice  to  debtor,  holder,  or  trustee,  of  assignment  of  thing  in  acticniisoesp 

sary  as  against  subsequent  assignees,  693-702,  1279.    See  Pbiobictb. 

notice  to  creditor-assignee  of  fond,  necessary  for  absolnte  assignment! 

1281. 

See  AssiaNMKNTS. 
ASSUMPSIT, 

action  of;  origin  and  development  of,  25,  29. 

effect  of  development  of,  on  jurisdiction  of  equity,  182. 

action  on  implied,  to  recover  money  equitably  belonging  to  another,  1047. 

ATTACHMENTS, 

equitable,  or  sequestration  not  abridged  by  jurisdiction  obtained  at  law, 

280. 
when  aided  in  equity,  1415. 
equity  suits  in  nature  of,  where  debtor  removes  or  absconds,  1415»  nota 

ATTORNEY  AND  OLIBNT, 

communications  between,  whether  privileged  from  discorery,  199,  209L 
notice  to  attorney  constructive  notice  to  client,  666,  note,  668. 
duty  to  diBclose  in  transactions  between,  902-904. 
validity  of  dealings  between,  960. 

constructive  trust  where  attorney  purchases^  property  with  client's  fnndi, 
1049. 
attorney's  wrongful  appropriation  or  conversion  of  client's  propertj, 
1051. 
wrongful  acquisijbion  of  client's  property,  1052. 
attorney  must  not  deal  with  client's  property  for  his  own  advantage,'1075i. 
must  not  act  inconsistently  with  client's  interests,  960,  1077. 
must  not  sell  client's  property  to»  nor  buy  from,  himself,  960^  1078b 
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attorney's  oomp«iiMtioii  where  also  a  tnutee,  1084. 
attorney  when  may  interplead  client,  1326,  1327. 

when  restrained  by  injonotion  by  client^  1840,  notti 

ATTORNSY-OENERAL, 

interference  of,  in  uUra  virei  tranaactioiis  of  direetors,  1093L 

snits  by,  against  wrong-doing  offioers  where  corporation  is  monidpal,  or 

tmst  eharitable,  1090. 
snit  by,  to  restrain  public  nnisanoe,  1349. 

AUCnON, 

fraud  not  inferred  from  mere  inadequacy  in  sale  at^  926L 
agreements  interfering  with  bidding  at,  are  illegal,  93A 
employment  of  ''puffers  **  whether  illegal,  934^ 
where  sale  without  reserve,  934. 

AUXILIABY  JURISDICTION, 

objects  and  definition  of,  82,  142,  190. 

practical  abolition  of,  in  America,  83,  142,  143. 

branches  of;  discovery;  examination  of  witoesses,  82,  142,  148,  190-216. 

discovery,  143,  144,  190-209.    See  Disoovsrt. 

perpetuation  of  testimony,  82;  142;  190,  210-212.    See  PKBPxnrATiOH 

OVTlSTIHOMT. 

testimony  de  bene  esse,  82,  142,  190,  210,  218-210.    Bee  TunitOHT 
DX  BsNs  Eanx. 

^WAKDS» 

no  discovery  of  grounds  of,  199. 

when  set  aside  or  corrected  for  mistake  or  fraud,  871»  919, 1376^  1877* 

when  specifically  enforced,  1402. 

See  ARBrniATxoN* 


B 

BAILOR  AND  BAILEE, 

owner  of  stock  estopped  where  wrongful  transfer  by  bailee,  710,  711. 
constructive  trust  where  wrongful  conversion  of  property  by  bailee,  tak- 
ing title  in  his  own  name,  1051. 
bailee,  when  may  interplead  bailor,  1820,  note,  1326,  1327. 

See  Plvdgob  and  Plxdou. 
BANKER, 

not  liable  to  account  in  equity,  1421,  note. 

BANKRUPTCY  AND  INSOLVENCY, 

secret  bargain  made  by  insolvent  in  fraud  of  assignment,  relieved  against, 

403,  note,  967,  note. 
m^^iwr*,  Equality  is  equity,  applied  in  settling  estetes  of  insolvents,  410. 
concealments  by  insolvent  buyers,  when  fraudulent,  906. 
fraudulent  intent  in  conveyances  inferred  from,  970,  note,  971-973. 
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asaigDments  in,  as  a  class  of  express  trusts,  992,  note. 

for  benefit  of  creditors,  covered  by  laws  of,  993»  note, 
eqnitable  liens  And  assignments  available  against  assignees  in*  1S91* 
receivers  appointed  in  suits  and  proceedings  in,  1334. 
whether  excuses  necessity  of  prdiminary  steps  in  creditors*  suits,  141CL 
contribution  where  one  or  more  co-sureties  are  insolvent,  1418^  nota. 

BANKS, 

valid  passive  trusts  in  deposits  In,  988,  note. 

control  over  passive  trusts  in  deposits  in,  by  trustee  or  administrator.  Ml 

note, 
declarations  of  trusts  in  deposits  in,  998,  note,  1008,  note, 
trust  moneys  deposited  in,  by  trustees,  1067,  1068,  note,  1070^  notab 
pass-books  of,  as  subjects  of  donations  catua  mortkt  H^ 

BENEVOLENCE, 

trusts  for  purposes  of,  1022.    See  TBUffm. 

BEQUESTS,    See  Lbgaodb. 

BETTERMENTS, 

equitable  lien  for,  1240-1242. 

compensation  awarded  in  partition  for,  1240,  note,  1889. 

See  Improyxmemts. 
BILL, 

originally  not  used  in  proceedings  before  chancellor,  SSL 

from  what  time  used,  35,  89. 

See  Pleading. 

BILLS  OF  EXCHANGE.    See  Negotiablb  Pafeb. 

BILLS  OF  PEACE, 

nature  of  remedy  of,  188,  171,  1378,  note,  1393. 
rationale  of,  249-251.    See  Multiflioitt  ov  Suitbl 
kinds  of,  246,  1394. 

to  establish  general  right  between  single  party  and  numerous  person^ 
246,  1394. 
community  of  interest  requisite,  26fr>261, 264-270,  273,  274^  I30ii 
See  MuLTiFUOiTr  ov  Suits. 
to  quiet  complainant's  title  against  ejectment  suits,  246,  253;  2Si,  912, 
^^  1394. 
grounds  and  purposes  of,  248. 
title  to  be  established  at  law,  248,  note,  252,  253^  263,  267,  d^ 

1394. 
effect  of  judgments  in  ejectment,  by  statute,  1394,  noteu 

BILLS  QUIA  TIMET, 

brought  by  surety  before  payment,  1417. 

See  BiLU  ov  Peace;  Cloud  oh  Titul 
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distinotion  between  rights  of  priority  and  rights  of,  727,  note,  729. 
prior  mortgage  recorded  before  aasignment  of  subsequent  to,  734,  7G7« 
general  meaning;  soope  of,  and  limitations  on  doctrine  of,  73& 
•ffeot  of  recording  acts  on  doctrine  of,  736,  744,  772. 
nUonaie  of  doctrine  of,  737-744. 

equitable  origin,  nature,  and  operation  of  doctrine  of,  738« 
doctrine  not  a  rule  of  property  or  of  title,  739. 
what  kinds  of  estates  protected,  740-743. 
oonflictiDg  opinions,  740,  741. 
formula  of  Lord  Westbury.  742. 
summary  of  conclusions^  743. 
whftt  constitutes  a,  746-762. 

g^eral  statement  of  rule,  200,  745. 
enentiBl  elements  constituting,  745. 
element  of  valuable  consideration,  746-751. 

what  is  valuable  consideration:  illustrations,  747-749. 
antecedent  debts  whether  valuable  consideration,  747-749,  1048. 
rules  of  negotiable  paper  whether  applied  to,  748. 
security  for,  or  satisfaction  of,  antecedent  debts,  749. 
extending  time  of  payment,  749,  note, 
assignments  for  benefit  of  creditors,  749. 
payment  of  consideration,  200,  760,  761, 

must  be  paid  before  notice  of  prior  olaimy  691,  760,  755. 
part  payments  before  notice,  750,  755. 
payment  must  be  actual,  200,  761. 
element  of  absence  of  notice,  200,  752-761. 
effects  of  notice,  753,  764. 
general  rule,  200,  753. 
after  rights  acquired  and  perfected,  753. 
notice  inhering  in  form  of  conveyance,  753. 

quitclaim  deeds,  631,  note,  753. 
second  purchaser  without,  from  first  purchaser  with  notice, 
754. 
reconveyance  to  first  purchaser,  754. 
•eoond  purchaser  with,  from  first  purchaser  without  notice 

754. 
on,  of  equitable  interests,  756. 
time  of  giviog  notice,  691,  755. 

before  consideration  paid,  691,  750,  755b 
before  conveyance  made,  691,  755. 
where  interests  equitable,  756. 
recording  in  connection  with  notice,  757-761. 

interest  under  prior  unrecorded  conveyance,  758. 
requisites  to  protection  from  first  record  by  subsequent  pur« 

chaser,  659,  759. 
with  apparent  record  title  from  grantor  with  notice  of  prior 
unrecorded  conveyance,  754,  note,  760. 
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break  in  record  title;  when  parchMer  itill  charged 
of  prior  nnreoorded  titlo^  668^  761« 
element  of  good  faith,  754,  762. 
iffwts  of  bona  fide  purchase  as  defense,  763-778. 

■nits  by  holder  of  legal  estate  against^  nnder  auxiliary  JorisdiotioD, 
742,  743,  764. 
kinds  of  suits  embraced,  764. 
whether  disoovery  can  be  had  against,  of  equitable  estateb  9X^ 

764. 
whether  will  be  compelled  to  deliver  up  title-deeds,  764 
where  defendant  in  ejectment,  not  prevented  from  setting  up 

outstanding  terms,  764. 
whether  defense  of,  will  defeat  suit  for  perpetuation  of  testunony, 
764. 
■uiti  by  holder  of  legal  estate  against,  under  concurrent  jurisdiction, 
766. 
not  a  defense  where  legal  relief  sought^  740,  742,  743^  76fii 
suits  for  dower  and  to  establish  tithes,  765. 
foreclosure  by  legal  mortgagee,  740,  741,  765. 
rule  as  affected  by  recording  acts,  766. 
■uits  by  holder  of  equitable,  against  purchaser  of  l^gal  estate,  766- 
774. 
cases  where  questions  arise,  766. 

where  legal  estate  acquired  by  original  purchase,  740^  767. 
purchaser  must  record  deed,  766,  767»  note, 
cases  arising,  767,  note, 
mortgagee  can  come  within  rule,  734,  767. 
where  legal  estate  subsequently  acquired  by  purchaser  of  equi* 
table,  740,  768. 
tacking  mortgage,  768. 
extent  and  limitations  of  rule,  769. 
where  purchaser  acquires  legal  estate  from  trustee,  728,  W% 

769,  770,  773. 
rule  as  applied  in  America,  771-773. 
where  purchase  made  at  execution  sale,  724,  774. 
assignees  of  things  in  action  perfecting  legal  title,  698,  noto^  70U 
712,  713.  774. 
raiti  against,  by  holder  of  an  equity,  775-778. 

for  relief  against  accident  or  mistake,  776,  829,  871. 
for  relief  against  fraud  upon  creditors,  777,  968. 
against  fraud  upon  subeequent  purchasers,  974. 
against  conveyance  obtained  by  fraud,  754^  note^  777t 
against  fraudulent  sales  of  chattels,  778. 
for  fraud  in  general,  899,  918. 
when  not  a  defense  in  fraud,  915,  note,  918. 
affirmative  relief  to,  779-783. 

special  instances  when  given  on  account  of  fraud,  738,  779. 
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wlittr*  Qxirighteoiia  ooadact  toward,  by  holder  of  prior  tiUa^  78D  782. 
prior  eneambrattoerB  who  haye  mialedy  781,  782i 
in  romovisg  cloud  from  title,  788. 
mode  and  form  of  defease  of,  784,  786, 

pleadings  in  ohanoery  under  reformed  prooedure»  78i» 
necessary  allegations,  786. 
protected  in  oonveyance  by  trustee  of  ezpresi  statutory  trasl^  1009^ 

1006,  note, 
trust  follows  legal  estate,  except  into  hands  oi^  767,  note,  968^  note^  1048^ 

1018,  1061,  1058,  1080. 
evidence  to  show  deed  absolute  in  form  to  ba  mortgage^  ool  aUowed 

against^  1198. 
grantor's  lien  avails  against  all  except^  1263, 
vendor's  lien  avails  against,  1260. 

BONDS 

may  be  reformed  or  canceled,  871,  936,  note,  1876,  IS77* 

See  Sealed  Imstkumxiets. 

BOUNDARIES.  ESTABLISHMENT  OF  DISPUTED, 

remedy  o^  belongs  to  concurrent  jurisdiction,  140,  174,  186,  786,  note^ 
1379. 
substantially  the  same  at  law  and  equity;  estate  or  right  directly  e»- 

tabUshed  or  recovered,  110,  140,  174,  180,  1378. 
based  upon  inadequacy  of  legal  remedy,  1379. 
Jurisdiction  for,  rests  partly  on  accident,  837,  note, 
origin  of  jurisdiction,  1334. 

special  equitable  incident  required  for,  1379,  1384,  1386. 
illustrations;  fraud;  mutiplidty  of  suits,  etc.,  1386. 
portion  of  lands  must  be  in  possession  of  defendant^  1386. 
parties  in  suits  for,  1386,  note. 

BROKERAQE, 

marriage,  contracts,  illegal,  931. 

cancellation  or  recovery  back  of  money  paid  on,  decreed,  941,  notSb 

■ 

BUILDING, 

agreements  not  to  build,  when  enforced  by  injunction,  1344,  note, 
specific  performance  of,  contracts,  1402,  note,  1406,  note. 

BURDENS, 

public,  relieved  against,  to  prevent  multiplicity  of  niiti^  268-260^  266, 
266,  270,  273»  1346.    See  Taxis. 

C 
CALIFORNIA, 

distinction  between  sealed  and  unsealed  instruments  abolished  In,  70,  note^ 
lost  instruments:  changes  made  by  statute  as  to  actions  on,  in,  71,  note. 
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when  injunotion  oui  be  had  to  prerent  maltiplicity  of  saiti  in,  275. 

equity  jarisdietion  oo-extensiye  with  English  chancery  in,  285,  842;  84Si 

reformed  procedure  adopted  in,  40,  note,  287. 

dower  aboliahed  in,  603. 

oommnnity  property  in,  503. 

notice  of  lia  pendem  in,  640,  note. 

recording  in,  646,  note,  733,  note. 

effect  of  other  kind  of  notice  in  absence  of  record,  664,  note. 

aseignments  of  things  in  action  in,  706,  note. 

definition  of  mistake  in  code  of,  839. 

definition  of  frand  in  code  of,  873,  note. 

definition  of  dnress  and  menace  in  code  of,  950,  notsw 

deeds  of  trust  in,  996,  note. 

express  trusts  in,  163^  note,  1003,  note,  1004. 

charitable  trusts  in,  1029,  note. 

"  voluntary  and  involuntary  "  trusts  in,  1030,  note. 

powers,  duties,  and  liabilities,  etc,  of  express  trustees  In,  1061,  noftfl^ 

1086,  note, 
passive  trusts  for  married  women  abolished  in,  1098,  note, 
statutory  provisions  concerning  married  women's  separate  property  sad 

contracts  in,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1106^  note. 

contracts  in,  1126,  notes, 
ademption  of  legacies  in,  1131,  note, 
distinction  between  real  and  personal  property  in  appropriating  saeli 

abolished  in,  1136,  note, 
legacies  to  near  relatives,  preferred  in  abatement  in,  1141,  note 
lapsed  devises  and  legacies  in,  1146,  note, 
donations  causa  mortis  in,  1146,  notes,  1160,  note, 
equity  jurisdiction  over  administration  of  decedents'  estates  in,  1154. 
mortgages  of  land  in,  163,  note,  1188. 

definition  of,  1191. 
levying  on  interest  of  mortgagor  in,  1204,  note. 

resort  to  land  in  foreclosing,  where  different  mortgages  given,  122^  nets, 
remedies  of  pledgee  in,  1231,  note, 
chattel  mortgages  in,  164,  1232. 
grantor's  lien  on  conveyance  exists  in,  1249. 

whether  assignable,  1264,  note, 
vendor's  lien  for  purchase-money  adopted  in,  1263,  note, 
real  party  in  interest  to  sue,  1273,  note, 
anthorijnttioii  and  regulation  of  assignments  of  things  In  aotlon  in,  1279^ 

note, 
assignments  of  possibilities  and  expectancies  in,  1285^  note,  1287,  nobs, 
identity  of  claims,  and  privity  of  titles  in  interpleader  suits  in,  1824|  nofca 
interpleader  in  legal  actions  in,  1329,  note, 
appointment  of  receivers  in,  1336,  note, 
granting  of  injunctions  in,  1337,  note. 
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aaaignment  of  good-will  in,  1356,  note. 

new  trials  in,  1365,  note. 

uniting  of  legal  and  equitable  defenses  in  same  answer,  1368,  notiw 

restraining  actions  at  law  in;  mnltiplioity  of  suits,  1371,  note,  1472^  note. 

■tatotory  snit  to  quiet  title  in,  1396,  note. 

■cope  of  writs  of  execution  in,  enlarged,  1415,  note. 

CANCELLATION, 

remedy  of,  well  established,  110,  112. 

effects  may  be  indirectly  obtained  In  legal  actions,  110. 

belongs  to  exclusive  jurisdiction,  171,  188. 

preliminary  to  final  relief,  171,  1375. 

obtained  on  behalf  of  legal  or  equitable  interest  by  legal  or  equitable 

owner,  138,  221,  1375,  1377. 
when  depends  upon  inadequacy  of  legal  remedies,  221,  911,  914, 
1377. 
Jurisdiction  attaching  for  purpose  of,  extending  to  whole  controversy,  235, 
237,240. 
damages  may  be  granted,  237. 
power  of  courts  of  New  Hampshire  to  grant  remedy  of,  303. 
remedy  of  delivery-up  of  instruments  included  in,  1376,  note,  1377,  note. 

of  rescission  included  in,  1375,  note, 
when  granted,  836,  870,  899,  910-974,  1377.     See  Aooidxmt;  Mistaks; 
Fraud. 
occasions  giving  rise  to  exercise  of  jurisdiction,  1377. 
when  instrument  void  at  law,  1377. 
as  a  relief  against  penalty  or  forfeiture,  434. 
for  accident,  836,  1377. 
for  mistake,  870,  1377. 

instrument  fails  to  express  intention,  846,  870. 
where  reasonable  diligence  not  used,  856. 
by  defendants  in  legal  actions  under  reformed  procedure,  868. 
for  fraud,  899,  910-921,  926-928,  944-974,  1377.     See  Fraud. 
fraudulent  representations  or  concealments,  899,  910. 
non-disclosure  of  facts  may  not  be  ground  for,  905. 
when  inadequacy  of  legal  remedies  governs,  221,  911,  914,  1377. 
where  plaintiff  jxtrft'ceps  doU,  916. 
when  for  inadequacy  of  consideration,  926-928. 
contracts   of  persons   incapacitated,  944-954.     See   Marrikd 

Womkn;  Invants;  Lunatics,  etc. 
contracts  of  persons  in  fiduciary  relations,  966-963.    See  Trus- 

TSB  AND  Gsffrui  QUB  Trust;  Prinoipal  and  Agent,  etc 
oontracts  fraudulent  against  creditors,  966-974.    See  Fraud. 
for  illegality,  929-942.    See  Illbqalfit. 

when  in  general  given,  929. 
parol  evidence  in  suits  for,  859. 
delay  in  acquiescence  preventing,  817,  856,  917,  966. 
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not  given  against  bona  fide  pnrchaser»  776,  777,  871,  918. 
particular  instances  where  remedy  granted,  836,  871,  912-914,  1377. 
instrnments  oonoeming  land,  869,  871,  912,  note,  914»  note^  1377. 
negotiable  paper,  914,  note,  1377. 
bonds,  1377. 

policies  of  insoranoe,  912,  note,  914,  note,  1377. 
settlements  and  compromises,  871,  1001,  note,  1377. 
judgments  and  awards,  836,  871,  914,  note,  919,  1877. 
fraudulent  wills,  913,  919. 
action  at  law  enjoined  where,  necessary,  1363. 
present  jurisdiction  to  enjoin  judgments,  incidental  to  that  oly  of  wuQ$t 

1365. 
remedy  of,  in  removing  clouds  from  title^  1398,  note. 

CARGOES, 

to  be  obtained  on  voyage  contracted  for,  are  possibilitiei  ooapled  with 

interest,  1286,  1289. 
assignment  of  future,  at  law  and  In  equity,  1289. 
persons  claiming,  whether  may  be  interpleaded,  1827,  note. 

CASE, 

action  of:  origin  and  development  of,  25,  29. 

effect  of  development  of  action  of,  on  jurisdiction  of  equity,  182. 

CESTUIS  QUE  TRUSTENT.    See  Tritstbb  and  Cbstui  qub  Tsgar. 

CHAMPERTY, 

contracts  constituting  or  amounting  to,  illegal,  936. 
assignments  not  permitted  in  equity  when  violating  policy  of  law  sgunsli 
1276. 

CHANCELLORS, 

ancient  office  o(  12,  81. 

early  ordinary  jurisdiction  of,  32. 

extraordinary  jurisdiction  of;  grace,  83-35. 

commencement  of,  33. 

rapid  growth  of:  statute  22  Edw.  HL  concerning,  34,  3S. 

principles  upon  which  decisions  of,  based,  35,  50. 
notion  of  equity  as  adopted  by  earliest,   43,  45,  note,  4Q,  48-54.    8ti 
Equitt. 

correct  notion  at  the  present  day,  47. 
sources  from  which  early,  took  their  doctrines,  55-58. 
notions  of  "conscience"  as  ground  of  authority  o^  55^  SSL    See  Gov- 

80IXN0B. 

CHANCERY,  COURT  OF.    SeeCouBTS. 

CHARGES, 

distinction  between  property  given  for,  and  subjeol  to.  or  bhai^gsd  witi^ 
particular  purpose,  1033^  1224. 
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no  tmat  results  in  devises  or  bequests  charged  with  debts,  1033»  note, 
jnrisdiction  of  equity  exclusive  where  land  charged  with  debts  and  lega> 

cie%  166,  1128. 
equitable  liens  arising  from,  by  will  or  by  deed.  1244-1218.    See  Liens. 

GHARITIES, 

defective  execution  of  powers  aided  on  behalf  o^  688,  689,  834. 
tonats  for,  154,  1018-1029.    See  T&usra. 

CHATTELS, 

equitable  suit  to  recover,  a  branch  of  concurrent  jurisdiction,  174,  185. 

will  not  be  entertained  except  in  extraordinary  cases,  177,  I402i 
when  transfer  of,  restrained  in  equity,  221,  1340,  1363,  note, 
sum  to  be  paid  if  contract  concerning,  is  violated,  whether  penalty,  442; 

note, 
rule  of  U$  pendens  whether  extends  to  suits  oonoerning;  636 
effect  of  record  of  deed  transferring,  651,  note, 
lien  on,  by  contract,  inferior  to  subsequent  perfected  mortgage,  726. 
tendency  of  American  courts  to  apply  doctrines  of  bona  fde  purchaser  to, 

735. 
htmafide  purchaser  of,  protected  against  prior  equitable  interest,  767,  note. 

when  a  defense  in  fraudulent  sales  of,  778. 
owner  of,  when  estopped  from  setting  up  title  to,  806,  note. 

cannot  be  divested  of  title  to,  through  mere  negligence,  811. 
may  be  estopped,  although  intention  was  that  acts  should  not  be  re* 
Uedupon,  811. 
delivered  under  mistake,  whether  can  be  recovered  back  in  equity,  869. 
eonditions  and  limitations  in  restraint  of  marriage  annexed  to  gifts  of 

when  valid,  933. 
sales  of,  to  be  acquired  in  the  future,  168,  369,  373,  1286-1291.    See  Afl- 

nONHENTB. 

partition  of,  in  equity,  1391,  1392.     See  Pabtitioh  ov  Pbbsonal  P&or^ 


specific  performance  of  contracts  concerning,  when  decreed,  1402i 
mortgages  of.    See  Mobtgaokb  of  Pxesonal  Psopbrtz; 

See  Monet. 

CHECKS.    See  Nbootiablb  Instruusnts. 

CHILDREN.    See  Parbxtt  ahp  Child. 

CIRCULARS, 

of  corporations,  statements  in,  constituting  estoppel,  819. 
when  fraudulent,  879,  881. 

kinds  of  relief  given,  881,  1092. 

CIVIL  ACTION.    See  Rsvobmbd  Pbocbdvbb. 

8  Eq.  Jue.— 163 
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importance  and  difficulty  of  a  correct,  118. 
different  grounds  which  might  be  taken  for,  119,  12(l» 
according  to  the  nature  of  the  jurisdiction,  121-125. 

in  the  three  diyisions  of  exclnaiye,  concurrent,  aad  auxiliary,  ISL 
different  modes  of  carrying  out  this  system  by  various  writers,  VO^ 

123. 
objections  to  this  system  of,  I2i,  125. 
true  principles  of,  in  present  condition  of  equity,  126,  127. 
plan  and  order  of  arrangement  adopted  in  present  treatise,  128. 

CLOUD  ON  TITLE, 

nature  of  remedy  in  suits  to  remove,  171,  1378,  note,  I39S. 
bona  fide  purchaser  may  have  remedy  of  removal  o^  783L 
statutory  suits  to  remove,  1397. 
Jurisdiction  to  remove,  well  settled,  1398. 

exercised  on  the  principle  quia  Umei,  1395,  note,  1398. 
may  be  prevented  as  well  as  removed,  1346,  1398,  nots. 
cancellation  and  injunction  the  remedies  given,  1398^  nota. 
when  exercised,  1399. 

inadequacy  of  legal  remedies,  when  governs;  legal  and  tqailsUi 

estates,  138,  1399. 
instruments  void  on  face,  1399. 
^here  extrinsic  evidence  necessary,  1899. 
possession  by  plaintiff,  when  necessary,  1399,  notsw 
instances;  deeds;  mortgages;  tax  assessments,  269,  266^  IStfb 

1399,  notes. 
Judgments;  executions,  etc,  1899,  note. 

CODES.    See  Rbiobmcd  Frocbduia 

CODICILS, 

effect  o^  on  satisfaction  of  legacies,  661« 

COLORADO, 

reformed  procedure  adopted  in,  40,  note,  287. 

statutory  provisions  concerning  equity  Jurisdiotion  in,  287,  nots. 

recording  in,  646,  note. 

married  women's  separate  property  and  oontraoti  in,  1999,  nots^  11% 

note, 
mortgages  of  land  in,  163,  note,  1188. 
grantor's  lien  on  conveyance  exists  in,  1249. 
real  party  in  interest  to  sue  in,  1273,  note, 
interpleader  in  legal  actions  in,  1329,  note, 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note, 
statutory  suit  to  quiet  title  in,  1396,  notea. 

COMMITTEES.    See  Lunatics;  Guasdiah  avd  Wabd. 
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early  Sazon  governed  by  cnstoma,  10,  13» 
growth  and  derelopment  of  English,  13. 
diTiaion  of,  into  »cripia  and  non^acriptct,  13L 
influence  of  Roman  law  on  English,  14^  15. 
caoaes  tending  to  retard  this  influence,  16-2L 
artificial  character  of  English,  16,  17. 
fendel  origin  of  mles  concerning  real  property,  18, 19. 
hostility  to  papal  authority,  20. 
common-law  procedure,  21. 
kinds  of  actions  at,  22. 
meager  system  of  remedies  furnished  by,  23. 

new  actions  invented  by  statute  £dw.  I.;  case,  trover,  assumpsit,  24, 29. 
supplied  and  corrected  by  equity  during  its  formative  period,  48-M.    See 

Equitt. 
eorrected  and  modified  by  equity  as  now  administered.  54. 
effect  of  moral  precepts  upon,  69^-66. 
equity  more  just  and  moral  than,  67. 
present  relations  of  equity  with,  68-88.    See  EQUtrr. 

COMMUNICATIONS, 

discovery  of  privileged,  not  compelled,  203. 
disclosure  of  confidential,  restrained,  1340,  note. 

COMMUNITY  PROPERTY, 
from  whence  derived,  603. 

what  embraced  in,  nature  of  ownership,  and  disposition  o^  79, 608. 
election  in  devises  of,  603-606. 

COMPENSATION, 

in  cases  of  election,  mles  governing,  468,  469. 

right  to  reoover,  under  executory  contracts,  whether  assignable,  1275,  note. 

expected  to  be  earned  under  contracts  not  made,  whether  assignable  at 
law,  1276,  note. 

whether  assignable  in  equity,  1276,  note,  128.3,  1289,  note. 

of  military  officers,  judges,  eta,  whether  assignable,  1276,  note. 

to  become  due  under  existing  contracts,  is  possibility  coupled  with  in- 
terest, 1286. 

on  partition  of  lands,  1240,  note,  1389. 

specific  performance  with,  where  complete,  impossible,  889,  899,  note, 

1403,  note,  1407,  note. 

See  iMFROYXKKiris. 
COMPOSITIONS, 

secret  bargains  in  fraud  o^  with  creditors  relieved  against^  403,  note,  967* 

COMPROMISES, 

mistake  of  plain  rule  of  law  in  family,  whether  relieved  against,  846,  note, 
made  under  mistake  as  to  legal  rights,  whether  relieved  against^  860, 

871,  1376,  1377. 
mistake  of  fact  in,  of  doubtful  claims,  not  relieved  against,  866,  871, 1376^ 

1377. 
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OONOURRENT  JURISDICTION, 

what  embraced  in,  139-141,  173-176. 

where  primary  right,  estate,  or  interest  ia  legal,  and  legal  and  aqoi* 

table  remedies  are  alike,  139,  173,  222. 
eases  how  classified,  140,  174,  175,  184. 
fraud,  accident,  and  mistake  as  occasions  of,  140,  174,  188.    See  Ao> 

gident;  Mistake;  Fraud. 
cases  may  inclade  both,  and  ezclnsive  jurisdiction,  141. 
remedies  must  be  legal,  that  suits  may  fall  within,  176,  1379,  1418, 
when  does  not  exist,  178-179. 

when,  in  general,  law  courts  can  do  complete  justice,  178. 
limitations  on  rule,  176,  177,  182. 

legal  remedy  must  be  complete,  certain,  and  not  donbtfol,  17% 
180. 
not  exercised  merely  to  recover  possession,  or  try  title  to  chattels  or 
land.  177,  736. 
possession  of  land  decreed  when  incidental,  177. 
not  exercised  to  recover  money  merely  as  debts  or  damages,  178. 
special  cases  with  equitable  features  where  equitable  cognizance  ie> 

fused,  178. 
where  law  court  has  first  taken  jurisdiction,  179. 
where  matters  distinctly  equitable  exist,  179. 
effect  of  right  of  jury  trial,  179. 
exists  when  legal  remedy  is  inadequate,  139,  173,  178,  180,  217,  222. 

particular  instances,  180. 
acquired  for  one  purpose,  retained  for  all,  181,  231-242.    See  JuusDio- 

TioN  OF  Equity, 
exercised  to  prevent  multiplicity  of  suits,  139,  181,  243-276.    See  Jubib- 

BIOTION  OF  EqUITT. 

not  abridged  by  jurisdiction  subsequently  acquired  by  law  courts,  176^ 
182,  276-281.    See  Jurisdiction  of  Equity. 
where  statutes  have  conferred  jurisdiction  on  law  courts,  182. 
effect  of  reformed  procedure  on,  84-88,  183.    See  Reformxd  Prookdub& 
principal  matters  coming  within,  184-189. 

■uits  for  recovery  of  lands  or  chattels,  185,  1379.     See  Partitios  <xr 
Land;  Assionmsnt  of  Doweb;  Boundaries,  Kstablishino  Dd- 
futbd;  Chattels. 
for  pecuniary  recoveries,  186-188,  1416.    See  Aooountino;  Goh- 
tribution;  Exoneration,  etc 
special  cases,  189. 
enlarged  by  discovery,  143,  181,  223,  227. 

CONDITIONS, 

forfeiture  in  contracts  for  land  depending  upon,  precedent  and  sabse- 

■ 

qnent^  whether  relieved  against,  465,  466,  note, 
specific  performance  of,  as  not  enforcing  forfeitures^  460. 
in  restraint  of  marriage,  annexed  to  gifts,  when  valid,  933.    See  Mae- 

BIAG^ 
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CONNECTICUT, 

judicial  organization  for  adminiBtering  law  and  equity  in,  40,  note,  41, 

note, 
equity  jnrifldiction,  extent  of,  generally,  in,  285,  342,  345. 

inadequacy  of  legal  remedies  as  affecting,  342,  844. 

reformed  procedure  adopted  in,  40,  note,  287. 

time  to  exercise  right  of  election  in,  513^  note. 

notice  of  lis  jtendena  in,  640,  note. 

recording  in,  646,  note. 

effect  of  other  kinds  of  notice  in  absence  of  record  in,  664,  note. 

doctrine  of  precatory  trusts  restricted  in,  1015,  note. 

charitable  trusts  in,  1029,  note. 

statutory  provisions  concerning  married  women*!  separate  property  and 

contracts,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1105,  note, 
married  women's  contracts  in,  1126,  note, 
equity  jurisdiction  over  administration  of  decedents'  estates  in,  349,  note, 

1154. 
statute  7  Geo.  11.  concerning  mortgages  of  land  re-enacted  in,  1179,  note, 
mortgages  of  land  in,  163,  note,  1187. 
grantor's  Uen  on  conveyance  does  not  exist  in,  1249. 
equitable  remedies  and  decrees  operating  in  rem  in,  1317,  note. 

CONSCIENCE, 

as  a  principle  on  which  early  chancellors  based  decisions,  35,  36,  note,  60. 

power  of  probing,  as  extending  chancery  jurisdiction,  37. 

notions  of  early  chancellors  of  the  term,  49,  55-58,  873. 

"discovery,"  a  name  given  to  process  of  probing  defendant's,  144. 

operation  of  equity  upon,  of  a  party,  430,  431. 

as  a  basis  of  doctrine  of  lonafide  purchaser,  738. 

relief  given  in  equity  for  fraud  referable  to  original  jurisdiction  of,  873. 

CONSIDERATION, 

seals  in  what  states  presumptive  evidence  of,  70,  note. 

jurisdiction  of  equity  to  relieve  for  failure  of,  not  abridged  by  jurisdiction 

acquired  at  law,  280. 
agreements  partly  performed,  founded  on  meritorious  or  imperfect,  en- 
forced, 588-590. 
what  is  meritorious  or  imperfect,  588. 
agreements  against,  and  in  favor  of  whom,  enforceable,  588. 
surrender  of  copyholds  against  heir  supplied,  588. 
defeotive  execution  of  powers  may  be  aided,  589,  590,  834    See 

PCWXBS. 

inadequacy  of,  whether  oonstitutee  actual  notice,  600. 
want  of  valuable,  in  first  conveyance,  as  affecting  priority  at  law,  679. 
valuable,  important  in  determining  superiority  of  equities,  684,  685. 
time  of  payment  of,  to  obtain  rights  of  priority,  691. 
should  be  parted  with  before  notice,  to  obtain  rights  of  Uma  fidt  pur- 
ehaser,  691,  750,  755. 
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f Ailnre  or  illegality  of,  good  defense  to  suit  on  thing  in  Mtion  Mrigned, 

704,  note. 
Taluable,  in  bona  fide  purchase,  746-751.     See  Boka  Fidk  Pubchisb. 
relief  when  failure  o(  through  accident,  837. 

inadequacy  of,  as  constituting  oonstruotiTe  fraud,  925-928.    See  Feaobl 
requisite  by  statute  13  EUz.,  969. 
equitable  theory  of,  the  basis  of  resulting  uses  and  trusts,  981, 1031, 1033^ 

1035,  1037. 
not  required  in  conveyances  of  land  prior  to  statute  of  uses,  981. 
conveyances  after  statute  of  uses,  based  on  equitable  theory  of,  985,  nots^ 
valuable,  not  required  in  creation  of  trusts,  996. 
trust  resulting  in  conveyances  without,  1033,  1035. 
recital  of  pecuniary,  as  rebutting  resulting  trust,  1035,  1086. 
trust  resulting  where  conveyance  to  one,  price  paid  by  another,  1037- 

1043.    See  Tbusts. 
valuable,  necessary  in  equity  to  enforcement  of  executory  contracts^  370^ 

12293,  1405. 
want  of,  may  be  shown  in  equity;  effect  of  seal,  370,  note,  379,  383, 1281 

in  snits  for  specific  performance,  1293,  1405,  note, 
payment  of,  whether  part  performance  sufficient  to  enforce  verbal  oon* 

tract,  1409,  note. 

CONTINGENCIES, 

assignments  of,  168,  1285-1291.     See  AssiONVXHTSi 

CONTRA  BONOS  MORES, 

discovery  must  be  in  aid  of  object  not,  202. 
contracts  illegal  because,  402,  936. 

for  past  or  future  illicit  sexual  intercourse,  936. 

for  past  illicit  intercourse  where  contract  sealed,  936^  note. 

promoting  or  furnishing  opportunities  for  unlawful  cohabitation  or 

prostitution,  402,  936. 
constituting  or  amounting  to  champerty  or  maintenance,  936. 
forbearance  or  abandoning  of  criminal  prosecution,  402^  936. 

CONTRACTS, 

rights  arising  from,  are  embraced  in  domain  of  equity,  100. 

disputes  growing  out  of  complicated,  settled  to  prevent  multiplicity  of 

suits,  271,  274; 
sums  to  be  paid  on  violation  of,  when  liquidated  damages,  441,  note, 
when  forfeitures  arising  from,  relieved  against,  455,  456,  826,  nets.    Ses 

FORFBITUREfl. 

interests  created  by,  in  rem,  superior  to  those  by  gift  or  judgment^  68^ 

691,  720. 
purchaser  with  notice  of,  to  sell  or  lease,  bound,  688,  692. 
non-performance  of,  through  accident,  not  relieved  against^  821 
made  through  mistake  or  fraud.     See  Mibtakx;  Fbaud. 
trusts  arising  from  express  or  implied,  1046. 
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of  married  women*  1221,  1226.    See  MAHTtT»n  Women. 

theory  of  equitable  liens  as  founded  in,  1234. 

equitable  liens  arising  from  express  and  implied,  1235-1243.     See  LiXNS. 

afibct  of  executory,  for  sale  of  land,  at  law,  105,  367. 

in  equity,  105,  368,  372, 1161,  1260,  1261,  1268.    See  Vindob  akd 
Vkndse. 
eonTeraion  by,  1159,  1161,  1163.    See  CoiryKBsiON, 
what  claims  arising  from,  are  assignable,  1275. 

•aaignments  of  possibilities  whether,  to  convey  on  vesting  of  property,  1287. 
for  sale  of  chattels  not  in  existence^  1288-1291.    See  AsaiaiiMUffTB. 
in  equity,  1292-1297. 

eMontitl  elements  of,  the  same  as  at  law,  1293,  1294. 
exception  in  married  women's  contracts,  1293. 
modification  as  regards  consideration,  370,  1293,  1405. 
statute  of  frauds  construed  and  applied  as  at  law,  1293. 
arising  from  representations  and  acts  in  pursuance  thereto^  1294. 
character  of  representations,  1294. 
distinction  between,  and  offers  accepted  by  acts,  1294. 
intention  to  be  bound  unnecessary,  1294. 
ooyenants  creating  equitable  servitudes,  689,  1295,  1842. 
effects  of,  in  general,  368,  1296. 
tnforcement  of,  1297. 

when  no  action  at  law  can  be  maintained,  103,  1297,  1409. 

where  plaintiff  has  not  performed  all  conditions  on  his  part^ 

1297,  1409. 
where  law  does  not  recognize  contracts  as  existing,  103, 1297» 
1409. 
particular  instances,  1297. 
▼iolation  ot,  prevented  by  injunctions,  1341-1344.    See  iNJUNonoNS. 
specific  performance  of.    See  SpEomo  Perjohmakob. 

CX)NTEIBT7nON, 

equitable  relief  of,  wholly  pecuniary,  112,  140,  1416. 

is  branch  of  concurrent  jurisdiction,  139,  140,  174, 186,  1416* 

where  remedy  at  law  adequate,  equity  jurisdiction  not  exercised  because 

asked,  178. 
equity  jurisdiction  exists  in  suits  for,  although  law  courts  have  acquired 

jurisdiction,  278,  1418,  note. 
muTim^  Equality  is  equity,  applied  to,  406,  407,  411,  1418,  note, 
among  co-trustees  for  breach  of  trusts,  1081. 
on  redemption  of  mortgages,  1221-1226.     See  Redemftiok. 
estate  of  deceased  surety  liable  to  co-sureties  for,  409,  1302. 
in  general  among  co-sureties,  and  persons  jointly  or  jointly  and  severally 

liable,  1418. 
right  of,  controlled  or  modified  by  agreement,  1418. 
advantages  of  equity  suit  for,  1418,  note. 

in  case  of  insolvency,  eta,  1418,  note, 
among  tort-feasors,  1418,  note. 
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estates  and  interests  resnlting  from,  belong  to  •zduaiTe  jnrisdiotkA  of 

equity,  161,  1159. 
definition  and  description  of,  161,  371,  1159. 
is  an  application  of  maxim,  Equity  r^ards  that  as  done  which  oncht  to 

be  done,  161,*  371,  1159. 
notice  of  estate  arising  from,  binds  subsequent  purchasers,  092. 
practical  questions  concerning,  connected  with  devolution  and  tnnsfer, 

1159. 
doctrine  of,  of  small  importance  in  America,  1159,  note, 
words  sufficient  to  effect,  1159,  1160. 
intention  the  only  essential  requisite  for,  1159,  1160. 
does  not  occur  if  act  of  converting  is  left  optional,  1160. 
direction  for,  may  be  implied,  1160. 

under  a  contract  of  sale  of  lands,  105,  368,  372,  1161,  1260,  1261,  1263. 
rights  of  vendor  and  vendee  flowing  from,  105,  368,  372,  1161,  1261^ 

1261,  1263,  1406.    See  Vendor  akd  Vbndkk. 
requisites  of  the  contract,  372,  1161. 
where  contract  is  at  option  of  purchaser,  1161,  1163. 
tbne  from  which,  takes  place,  1162,  1163. 
at  time  specified,  if  any,  1162. 

from  death  in  wills,  and  date  in  deeds,  when  time  not  specified.  116& 
in  contracts  of  sale  with  option,  1163. 
effects  of,  1164-1166. 

where  land  directed  to  be  sold,  161,  371,  992,  1159,  1164. 

corporations  and  aliens  may  take,  although  otherwise  not,  1164. 
where  money  directed  or  agreed  to  be  laid  out  in  land,  161,  371i  99% 

1159.  1165. 
limitations  on,  1166. 

effects  extend  to  what  persons,  1163,  1166. 
evasion  of  statutes  of  mortmain  not  permitted,  1166. 
in  case  of  lands  of  partnerships,  1166,  note. 
in  compulsory  sale  of  land  by  statute,  1167. 

money  remains  land  if  owner  not  9ui  Juris,  1167. 
of  land  sold  under  order  of  court,  1167. 
•s  between  life  tenant  and  remainderman,  1168. 
resulting  trust  on  failure  of  purposes  of,  1169-1174. 
object  and  extent  of  doctrine  of,  1169. 
in  total  failure,  to  whom  results,  1170. 
in  partial  failure,  to  whom  results,  1171-1174. 

where  wills  direct  conversion  of  land  into  money,  1171* 
where  wills  direct  conversion  of  money  into  land,  117^ 
where  deeds  direct  conversion  of  land  into  money,  ]  IT^ 
where  deeds  direct  conversion  of  money  into  land,  IIT'^ 
reconversion,  1175-1178. 
definition  of,  1175. 

doctrine  of,  of  small  importance  in  America,  1175,  note, 
depends  on  election  of  person  entitled  to  the  property,  117^ 
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parties  md  juris  who  may  elect  to  have  a»  1176. 

party  may  elect  to  have  a,  where  he  owna  entire  interest,  1178. 

when  may  electa  where  he  owns  partial  interest,  1176. 
mode  of  election;  express  or  implied,  1175,  1177. 
entry  on  land  directed  to  be  sold,  1177,  note, 
receiving  money,  etc.,  directed  to  be  laid  oat  in  land,  1177,  note, 
presumption  arising,  1177,  note, 
double,  what  is,  and  rules  concerning,  1178. 
dower  assigned  oat  of  money  when,  of  land,  1383. 

CX)PYHOLDS, 

bills  of  peace  by  copyholders  against  landlord,  247. 

whether  election  applied  in  cases  of  devises  of  ansarrendered,  486. 

equity  will  supply  surrenders  of,  against  the  heir,  688. 

COPYRIGHTS, 

injunction  when  granted  to  restrain  infringement  of,  1352. 

CORPORATIONS, 

statutory  suits  to  wind  up  insolvent,  as  equitable  remedies,  112,  138, 171. 
removing  and  appointment  of  officers  of,  as  equitable  remedy,  112;  138, 

171. 
officers  of,  joined  with,  for  purposes  of  discovery,  199. 
maxim.  Equality  is  equity,  applied  in  settling  up  affairs  of,  410. 
notice  to  officers  of,  is  constructive  notice  to,  667. 

when  the  notice  must  be  received,  670. 

whether  rule  applies  when  officers  are  guilty  of  fraud,  675,  note, 
may  be  estopped  by  statements  in  circulars  and  prospectuses,  819. 
prospectuses,  reports,  and  circulars  issued  by,  when  fraudulent,  879,  881. 

kinds  of  relief  furnished,  881,  1092. 
contracts  interfering  with  election  and  appointment  of  officers  of,  illegal, 

935,  note, 
when  estopped  from  setting  up  illegality  in  executed  contracts,  940,  note, 
contracts  of,  illegal  by  statute,  or  ultra  vires,  may  be  enforced  on  implied 

contract,  942,  note, 
dealings  between  directors  and,  963. 

distinction  between  gifts  to^  and  charitable  trusts,  154,  1020,  note, 
gifts  to^  excepted  from  statutes  abolishing  charitable  trusts.  154,  1029, 

note, 
property  of  private,  a  trust  fund  for  creditors,  1046. 
hold  the  full  title  to  corporate  property,  1090. 
salts  against  directors,  when  to  be  brought  by,  1091,  1094. 
when  defendants  in  suits  by  stockholders  against  directors,  1093,  1095. 
actions  by,  against  promoters  of,  1096. 

raits  by  attorney-general  against  wrong-doing  offioers  of  municipal,  1096. 
bequest  of  lands  to^  when  converted,  valid,  although  otherwise  void, 

1164. 
may  interplead  opposing  claimants  of  stock,  1327,  note. 
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receivers  appointed  in  smte  against^  1334. 

restrained  from  committing  illegal  or  ultra  vhru  acts,  1345. 

from  expelling  person  from  membership,  1345. 

•aits  against,  to  compel  transfer  or  issue  of  stock,  1412. 

transfer  and  issuing  of  new  certificates  to  assignee  compelled,  1411 

replacement  of  stock  and  issuing  of  new  certificates  oompelled,  1411 

See  DnuBOTOBs:  Stock;  Stockholdbbs. 
COSTS, 

in  equity  suits  are  within  discretion  of  court,  1328^  notew 

when  allowed  plaintiff  in  interpleader  suit^  1328. 

COUNTERCLAIMS, 

distinction  between,  and  defense  to  thing  in  action  assigned,  7001 

right  of  defendant  by  means  of,  to  enforcement  of  contract  as  ▼aried,  860. 

union  by  defendant  of  reformation  and  specific  performance  or  peeanisiy 

relief  by  means  of,  862. 

reformation  or  cancellation  for  mistake  by  means  of,  868L 

affirmatiye  equitable  relief  in  legal  actions  obtained  by,  1368. 

e£fect  of,  on  injunctions  restraining  actions  at  law,  1368 

when  expressly  required  to  be  set  up,  1371,  note. 

when  relief  cannot  be  obtained  by,  1373. 
COURTS, 

Anglo-Saxon,  and  early  English,  10-13. 

Anglo-Saxon,  guided  in  decisions  by  customs^  10^  13. 

superseded  by  king's  court,  11. 

king*a  bench,  origin  of,  12. 

common  bench,  origin  of,  12. 

exchequer,  origin  of,  12. 

character  of  law  administered  by,  13. 
ancient  office  of  chancellor,  12,  31. 
causes  making  chancery  necessary,  16-23.     See  EqimT. 
common-law  writs  originally  issued  by  clerks  of  chancery,  21. 
new  writs  drawn  by  clerks  of  chancery  by  statute  Edw.  L»  24-29.    See 

Writs. 
commencement  and  progress  of  jurisdiction  of  chancery,  12;  d(Ml    See 

JlTBISDIOnON  OF  EqUFTT. 

chancery  abolished  in  England  and  most  American  states,  12;  40* 
systems  of  procedure  in  English  and  American,  40-42. 
discovery  cannot  be  had  to  aid  inferior,  196. 

jurisdiction  of  American  state  and  national,  whence  deriTed,  35,  note,  281 
See  Frobatb  Courts;  Unitkd  States  Courts;  Jurisdictiov  or  EQunr. 

COVENANT, 

action  of,  at  common  law,  22, 29. 

COVENANTS, 

sum  to  be  paid  on  Tiolation  of,  not  to  carry  on  trade^  is  liquidated  dam- 
ages, 442,  note, 
on  yiolation  o^  in  leases,  442^  notsw 
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forfeitnTM  arising  from  breaches  of,  in  leases^  when  relieved  againtt,  460, 

451,  note,  453,  454,  826.  note, 
performanoe,  how  arises  from  breaoh  of^  578-588.    See  Pbuobmaitci. 
notioe  of  lease  is  notioe  of,  528. 

^  to  stand  seised  "  raising  use  between  relatives,  985,  note,  1085. 
creating  eqaitable  servitndes  enforced  or  violatioa  restrained  against  per* 
sons  having  notioe,  689,  692,  1295,  1342. 
forfeitures  are  not  enforced  thereby,  400. 
need  not  "mn"  with  the  land,  689,  1295,  1342. 
injunction  to  restrain  violation  o^  granted  almost  as  matter  of  oourii^ 
1342. 
oofntinning,  not  speoiAoally  enforoed,  1405,  note. 

COVERTURE.    See  Marbiid  Wombh;  Husbaiid  akb  Wi7& 

CREDITORS  AND  DEBTORS, 

oommon-law  rule  exempting  lands  from  liability  for  simple  contract  debt^ 

not  relieved  against  in  equity,  53. 
mlea  of  equity  concerning  joint,  antagonistie  to  common  law,  104,  note, 
creditors  of  married  woman  may  proceed  in  equity  against  separate  estate^ 

although  remedy  at  law,  280. 
pro  rata  distribution  and  contribution  among,  result  of  maxim.  Equality 

is  equity,  406,  407,  411. 
whether  creditors  must  elect  where  gift  made  in  trost  for  them,  491. 
satisfaction  of  debts  by  legacies  given  to  creditors,  527-540.    See  Satis- 
faction. 
defective  execution  of  powers  aided  on  behalf  of  creditors,  589,  834. 
notice  of  conveyance  to  defraud  creditors,  whether  affects  subsequent  pur- 
chaser, 692. 
of  assignment  of  thing  in  action  unnecessary  as  against  assignor's 
judgment  creditors,  694. 
where  assignment  is  of  shares  of  stock,  700. 
Bssignments  for  benefit  of  creditors  subject  to  equities,  704,  note. 

whether  conveyances  on  valuable  consideration,  749. 
judgment  creditors  not  purchasers  within  meaning  of  recording  acts,  721. 
priorities  where  judgment  creditor  has  notice  of  prior  unrecorded  mort- 
gage, 723. 
hona  fide  purchase  defense  to  suit  for  relief  against  fraud  on  creditors, 

777. 
secret  bargains  in  fraud  of  compositions  with  creditors  relieved  against, 

403,  note,  967. 
oonveyances  when  in  fraud  of  creditors,  968-973.     See  Frathx 
trust  or  settlements  free  from  claims  of  creditors,  989,  1098. 
assignment  for  benefit  of  creditors,  a  frequent  kind  of  active  trust,  992, 

note,  993,  994^    See  AflSiGKMSiiTS. 
deeds  of  trust  to  secure  creditors,  995. 
trusts  for  benefit  of  creditors  by  statute,  1004. 
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liability  of  express  statutory  trust  estates  to  creditors,  1005. 

resulting  trust  to  creditors  where  debtor  pays  the  price  and  oonTeyaiios 

taken  in  another's  name,  1042. 
partnership  and  corporate  property  after  insolvency  or  dissolutUn  as  t 

trust  fund  for  creditors,  1046. 
oonstruotive  trust  in  creditor's  favor  where  property  tnnsferred  with 

intent  to  defraud,  1057,  1291,  note, 
lien  of  creditors  where  money  advanced  to  trustees,  1085. 
gifts  and  post-nuptial  settlements,  subject  to  husband's  creditors'  rights 

973,  1101. 
creditors  of  decedents  preferred  to  volunteers,  in  distribution,  1135. 
general  legacy  to  creditor  in  lieu  of  debt,  preferred  in  abatement,  114S. 
judgment  creditors  when  may  sue  in  equity  in  administrations,  1154. 
creditor  of  estate  when  may  sue  in  equity  without  administration,  1151 
maintaining  "creditor's  bill,"  to  subject  property  to  administrstifln, 

1154,  1415,  note, 
cannot  maintain  suits  to  construe  wills,  1156. 
ereditors  entitled  to  redeem  from  mortgages,  1220,  note, 
whether  grantor's  lien  available  to  judgment  creditors,  1254. 
equitable  assignments,  liens,  or  mortgages  on  future-acquired  property 
available  against  subsequent  judgment  creditors,  1291. 
whether,  by  statute,  available  against  creditors,  1291,  note, 
equitable  debt  exists  against  representatives  of  deceased  joint  debtor,  104, 
note,  409,  1301. 
when  may  be  sued  in  equity,  104,  note,  409,  1301. 
where  joint  debtor  is  surety,  409,  1302. 
receivers  when  may  be  appointed  in  suits  by  creditors,  1334. 
Judgment  creditors  may  reach  widow's  right  of  dower,  1338. 

when  parties  in  suits  for  partition,  1387,  note.  / 

marshaling  of  securities  among  creditors,  396,  1414.    See  MAJtSHAUXG  or 

SECURiriES. 

creditors'  suits  in  aid  of  executions  and  attachments,  1415.    See  Cbxdi- 

TOBs'  Suits. 
contribution  among  joint  debtors,  1418. 

CRBDirORS'  SUITS, 
nature  of,  171,  1413. 
whether  statutory  proceedings  supplementary  to  ezeeatiofn  have  done  tway 

with,  280,  note,  281,  note. 
Jurisdiction  of  courts  of  New  Hampshire  to  entertain,  809. 
of  courts  of  Massachusetts,  317. 
of  courts  of  Maine,  828. 
receiver  may  be  appointed  in,  1334,  1335. 

when  maintained  for  purposes  of  administration,  1154»  1415,  not^u 
origin  of,  1415. 

when  brought;  discovery  of  a«etf;  equitable  assets;  fraadnlent  cootsf* 
ances,  1416. 
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neoessity  for,  obviated  by  statntes  increasing  scope  of  writs  of  exeoatloiit 

1416. 

efficiency  of,  increased  by  statute,  1416. 

jurisdiction,  when  exercised;  adequacy  of  legal  remedy,  1416. 

steps  to  be  taken  preliminary  to  bringing,  1416. 

judgment  obtained,  296,  note,  1416. 

when  unnecessary;  insolvency;  debtor  absconding,  eto.,  1416, 

note. 

execution,  when  must  be  returned  unsatisfied,  1416,  note. 

in  aid  oi  attachments,  1415. 

See  CfiSDiTOSs  and  DsBTOBa. 
CRIMES, 

criminal  jurisdiction  of  early  chancellors,  36. 

criminal  actions,  not  aided  by  discovery,  197. 

discovery  subjecting  to  criminal  punishment  not  compelled,  202. 

contracts  for  forbearance  or  abandoning  prosecution  for,  illegal,  402,  936. 

relief  denied  where  knowledge  that  money  or  property  will  aid,  940,  note. 

injunction  not  granted  to  restrain,  1347,  note. 

criminal  proceedings  not  enjoined,  1361,  note. 

CROSS-BILL, 

defendant  must  file,  to  obtain  discovery,  198. 

not  required  to  enforcement  of  contract  as  varied  by  defendant,  660l 

CROSS-COMPLAINT, 

affirmative  relief  demanded  by,  on  ground  of  mistake,  868. 
precluding  necessity  for  injunction  restraining  sction  at  law,  1372L 
where  relief  cannot  be  obtained  by,  1373b 

CURTESY, 

in  trust  estates  of  wife,  990,  1098,  note. 

in  money  of  wife  directed  to  be  laid  out  in  land,  1166. 

interest  of  mortgagor,  in  equity,  subject  to^  1204. 

CUSTOMS, 

early  Saxon  laws  embodiment  of  prior,  10,  13. 

OY-FRES, 

meaning  and  extent  of  doctrine  of,  1026,  note,  1027. 
distinction  between  doctrine  of,  and  uncertainty,  1027. 

states  which  have  adopted  doctrine  o^  10279 1029L 


D 

DAKOTA, 

distinction  between  legal  actions  and  suits  in  equity  abolished  in,  40,  note. 

preventing  multiplicity  of  suits  in,  276,  note. 

recording  in,  646,  note. 

assignments  of  things  in  action  in,  706,  notsy 
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deecU  of  trust  in,  096,  note. 

ezprew  tnuts  in,  1003,  note. 

passive  trusts  for  married  women  abolished  in,  1098,  note. 

married  women's  separate  property  and  oontraots  in*  1090»  sioleL 

mortgages  of  land  in,  103,  note,  119S. 

grantor*s  lien  on  conveyanoe  exists  in,  1249. 

real  party  in  interest  to  sae  in,  1273,  note. 

interpleader  in  legal  actions  in,  1329,  note. 

appointment  of  receiyers  in,  1335,  notSb 

granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1968^  nots^ 

statutory  suit  to  quiet  title  in,  1396,  notes. 

DAMAGES, 

allowed  by  early  chancellors  by  statute  in  certain  cases,  87« 
character  of  award  o^  as  an  equitable  remedy,  112. 
suits  in  equity  where  result  is  award  of,  belong  to  concurrent  jurisdl^ 
tion,  140,  175,  189. 
usually  regarded  as  a  fund,  170,  175. 
suits  for  mere  recovery  o^  not  branch  of  equity  jurisdiction,  178. 
awarded,  in  general,  when  equitable  relief  impracticable,  237. 

in  suit  for  specific  performance,  ISl,  note,  237,  1410. 
whether  awarded  by  courts  of  equity  in  Maine,  326,  836. 
penalties  and  forfeitures  relieved  against  on  payment  of,  881,  438^ 

See  LiQuiDATSD  Damaoxs. 

DB  BENE  ESSE,  TESXIMONT.    See  TsanMONT  Di  Bun  Bbbil 

DEBT, 

action  of,  at  common  law,  22,  29. 

DEBTS, 

jnnsdiction  of  equity  ezclusiye  where  land  charged  with  or  deviied  lab- 

ject  to  payment  of,  156. 
•nits  for  mere  recovery  of  money  as,  not  branch  of  equity  junidiotioiii 

175,  178. 
when  exercised  in  equity,  180. 
satisfaction  of,  by  legacies,  627-543.    See  SATUTACnov. 
antecedent,  whether  valuable  consideration  in  bona  fidt  purohsie^  747* 

749.    See  Bona  Fidb  Purchassr. 
trust  results  in  remainder,  where  property  is  given  to  pay  debti^  1033^ 

note,  1034,  note, 
does  not  result  where  given  subject  to  or  charged  with,  1033^  nota 
antecedent,  paid  by  trustees  in  violation  of  trust,  1048. 
duties  and  liabilities  of  trustees  in  coUectiog  and  pasring,  1067. 
legacies  of,  and  evidences  of,  when  specific,  1130,  note, 
as  subjects  of  donations  canua  mortis,  1148. 
equitable  liens  arising  from  charges  o^  on  property,  1244-1248.  See  Lan 
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assignments  of,  whether  carry  grsnton'  liens,  1264,  1279,  note. 

whether  carry  grantors'  liens  by  reeer^ation,  1269. 

whether  carry  secnrities  or  gnarantiee,  1279,  note. 

•qnitable  assignments  of,  169,  1280-1284^  1297,  note.    See  AmaNiODfn. 

•qnitaUe,  1298-13Q2. 

what  are,  1298. 

husband's  liability  for  wife's  necessaries  oonstitnte,  1299. 

money  advanced  for  necessaries  of  person  incapable  of  contracting^ 

constitute,  1300. 

€m  death  of  one  joint  debtor,  104,  note,  409,  1301. 

on  death  of  joint  surety,  409,  1302. 

contracts  for  assignment  of,  when  specifically  enforced,  1402;  notSi 

See  CRXDrroBS  ahd  Dsbtobs. 

DECREES, 

when  no  jurisdiction,  129,  130. 

general  pecuniary,  seldom  granted,  170,  175. 

when  for  recovery  of  money  for  mistake  or  fraud,  861,  869,  871,  910; 

912,  note,  914.    See  Monst. 

act  in  personam  and  not  in  rem,  134,  135,  170,  428,  1317,  131& 

argument  that  because,  equity  jurisdiction  is  wholly  remedial,  134^ 

136. 
meaning  and  limits  of  rule  that,  135,  170,  428,  429. 

decrees  originally  not  self-executing,  170,  428,  1317. 
injunctions  operate  th  personam,  135,  note,  170,  1360. 
decrees  by  statute  operate  ex  proprio  vigore,  or  executed  by  offi* 
cer,  136,  170,  428,  1317. 
abstract  of  legislation,  1317,  note, 
power  of  equity  to  enforce  obedience  to,  notwithstanding, 

1317. 
when  legislation  does  not  apply,  in  general,  136,  1317. 
operation  of,  in  United  States  courts,  1317. 
when  equity  has  jurisdiction  of  parties,  bat  not  of  subject-mat- 
ter, 136,  428,  1318. 
whether  originally  constructiye  notice,  641. 

statutory  changes,  641. 
Botioe  arising  from  recording  of,  641-643. 

See  JuDoiisNTa. 
DEEDS, 

of  oonveyance  wanting  seals,  or  otherwise  formally  defectiye,  how  treated 

in  equity,  881,  note,  383. 
doctrine  of  election  as  applied  to,  470.    See  Elsotion. 
absence  or  non«produotion  of  titie,  constituting  constructiTe  notice,  606^ 

612. 
soostmctiTe  notice  by  recital  or  reference  to,  626,  631.    See  KonoB. 

by  registration,  or  recording  of,  644-666.   See  Nones, 
grantees  holding  under  quitclaim,  whether  bonaJkU  purchasers,  631,  note^ 
768. 


2592  INDBX. 

Vol.  L,  $$  1-^77;  Vol.  H.,  $$  578-1126;  Y6L  m,  j$  1U7-14ZL 
DEEDS  —  ConUnued. 

may  be  corrected  or  caDceled,  866,  869,  871,  914,  note^  1376,  1377* 
of  married  women,  when  reformed,  1376,  note. 
▼olantary,  when  reformed,  1876,  note, 
effect  of  false  statement  of  consideration  in^  and  eTidenoa  to  impeaeh  or 

sustain,  928,  1036. 
bargain  and  sale,  use  raised  in  grantee  by,  985,  note,  986,  note,  103S. 

when  used,  no  trust  results,  1035. 
covenant  to  stand  seised  in,  raising  use  in  grantee,  985,  note,  1035. 

when  used,  no  trust  results,  1035. 
extrinsic  evidence  in  case  of,  to  show  resulting  trast^  1086. 
conversion  by,  takes  place  from  date  of,  1162. 
resulting  trusts  on  total  failure  of  purposes  of  conversion  in,  1170L 

on  partial  failure,  1173,  1174. 
with  agreements  to  repurchase  distinguished  from  mortgages^  1191^  1196b 

See  Mortgages  of  Land. 
absolute  in  form  may  be  mortgages,  1196. 

evidence  to  show,  866,  note,  1196. 
warranty,  as  influencing  contribution  or  exoneration  on  redemption,  122^ 

1225. 
equitable  liens  arising  from  charges  by,  1244-1248.    See  LnNS. 
grantors'  liens  by  reservation  in,  167, 1255-1259.     See  Likns. 
tender  of,  whether  prerequisite  to  enforcement  of  vendors'  liens,  128SI 
when  removed  as  constituting  cloud,  1399. 

See  GBA19T0R  and  Gbantbe;  Titlb-dbxd& 

DEEDS  OF  TRUST, 

to  secure  debts:  definition  and  description^  996. 
when  reformed,  1376,  note. 

DEFENDANTS.    See  Paktixs. 

DEFENSES, 

equitable,  to  legal  action  permitted  by  the  reformed  procedure^  85,  86, 

183,  357. 
assignments  of  things  in  action  subject  to,  703-716.    See  Priobiiib. 
intentional  omissions  of  stipulations  from  written  agreements  set  up  I7 

way  of,  854,  note, 
parol  evidence  of  fraud,  mistake,  or  surprise,  admissible  in,  to  suits  for 

specific  performance,  860. 
equity  jurisdiction  occasioned  by  mistake  may  be  invoked  by  way  o^ 

868. 
requisites  of  fraudulent  representations  as,  to  snits  for  specifio  psvfofin^ 

ance,  889. 
fraudulent  concealments  are,  to  suits  for  specific  performance^  90fii 
fraudulent  judgments  whether,  in  another  courts  919* 
indequacy  when  a  defense,  926-928. 
that  contracts  are  illegal  constitute,  929,  934. 
usury  constitutes,  391,  393,  note,  937. 


IKDBZ.  2593 

T6L  L.  M  l-Sn;  V6L  H.,  $(  57S-1126:  VoL  IH,  ^  1127-142L 
DEFENSES  —  CoiUinued. 

omission  or  failure  of  valid,  at  law,  not  relieved  against,  1361. 
negligenoe,  ignoranoe,  or  nustake  in  setting  op,  whether  relieved  againsfti 

866,  note,  1361,  note, 
judgments  enjoined  where,  prevented  through  accident,  fraad,  or  mis* 

take,  221,  836,  871,  899,  note,  914,  note,  919,  1364. 
equitable,  to  legal  actions  as  substitute  for  in j notions  against  legal  actions 
and  judgments,  1366-1374.    See  Imjumctioks. 

DELAWARE, 

law  and  equity  systems  distinct,  and  administered  by  separate  tribanals 

in,  42,  note, 
equity  jurisdiction,  extent  of,  generally,  in,  285. 
statutory  provisions  concerning,  285,  note. 
inadequdcy  of  legal  remedies  as  affecting,  342,  344. 
election  of  widow,  concerning  dower  in,  494,  noteb 
recording  in,  646,  note, 
charitable  trusts  in,  1029,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts  in,  1099,  note, 
married  women's  power  of  disposition  of  seperate  estate  in,  1105,  note, 
married  women's  contracts  in,  1126,  note, 
mortgages  of  land  in,  163,  note,  1187,  1188,  note, 
grantor's  lien  on  conveyance  does  not  exist  in,  1249. 
equitable  remedies  and  decrees  operating  m  rem  in,  1317,  note. 

DELAY.    See  Estoppkl;  Lachis. 

DELIVERY-UP, 

bona  fide  purchaser  not  compelled  to  deliver  up  title  deeds,  742,  note,  764. 

remedy  of,  of  instruments,  included  in  cancellation,  1375,  note,  1377,  note. 

special  jurisdiction  of  equity  to  order,  of  instruments,  185,  1377,  note, 

1402,  note. 

See  Canovllation* 

DETINUE, 

action  of,  at  common  law,  22. 

equity  may  maintain  suit  for  chattels  where  remedy  by,  inadequate,  185. 

DEVISEES  AND  LEGATEES, 

interest  of  vendee  under  executory  contract  for  sale  of  land  passes  to  de- 
visee, 105. 
right  of  discovery  by  devisee  against  heir,  and  tke  vena,  198,  note, 
are  not  bona  fide  purchasers,  747. 
mistakes  in  names  of,  may  be  corrected,  871. 
^poat  obU  contracts  made  with,  when  relieved  against,  954. 
relief  to  unpaid  legatee  when  others  paid  in  full,  837,  notey 
when  trust  created  for  children  of,  1012,  note, 
resulting  trusts  enforced  against,  1043. 
constructive  trusts  enforced  against,  1048. 

SEQ.JUB.  — 168 
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legatee  in  speoifio  legacies  acquires  title  from  will,  lldOi 

entitled  to  income  and  profits  of  article,  1130. 
when  may  maintain  action  to  construe  wills,  115d. 
■nits  in  equity  by  devisees  in  possession  to  establish  wills,  361, 1154^  1168b 
resulting  trust  to  devisees  on  total  failure  of  purposes  of  conversion  of  land, 
1170,  note, 
to  residuary  legatees  on  partial  failure  in  wills,  of  pnipoees  of  ooo* 
version  of  land,  1 171,  note, 
devisee  of  mortgagor  subrogated  on  payment  of  mortgage  debt^  798, 1212| 

note, 
entitled  to  redeem  from  mortgages,  1220,  note, 
grantor's  lien  avaiU  against  grantees  devisees,  1263b 
whether  avails  in  favor  of  grantor's,  1254. 

See  Dbtises;  Lboacdb. 
DBVISBS, 

election  under,  461-519.    See  ELEcmoN. 

may  be  impressed  with  trust  on  account  of  fraud,  430,  919,  1054. 

rewards  for  procuring,  are  illegal,  931. 

conditions  or  limitations  in  restraint  of  marriage  annexed  to^  when  vs&c^ 

933.    See  Mabriaob. 
jure  always  specific,  1130,  note, 
lapsed,  when  occur,  and  result,  1144,  1145. 

money  directed  or  agreed  to  be  laid  out  in  land  passes  under,  371,  1165. 
interests  of  mortgagors,  in  equity,  pass  under,  73,  74,  162;  1180-1182; 
1188,  1204. 

DIRECTORS, 

notice  to,  is  constructive  notice  to  corporation,  667. 
when  the  notice  must  be  received,  670. 
whether  rule  applies  when  one  guilty  of  fraud,  675,  note, 
prospectuses,  circulars,  reports,  etc.,  issued  by,  when  fraudulent,  tnd 

what  remedies  given,  879,  881,  1092. 
stronger  case  of  fraud  against,  necessary  than  against  company,  8S1. 
dealings  between,  and  company  or  stockholders,  validity  of,  963,  1077. 
purchasing  property  with  corporate  funds;  constructive  trust,  422,  587, 

1049. 
charter  and  by-laws  the  source  of  fiduciary  power  and  duty  of,  106S^  notSb 
must  not  act  inconsistent  with  corporation's  interests,  963^  1077* 
jurisdiction  of  equity  over,  157,  168,  1088. 
are  quoH  trustees,  157,  963,  note,  1088,  1089. 
are  quasi  trustees  and  agents,  1089, 1090. 
powers  of,  derived  from  function  of  agency,  1089. 
are  quasi  trustees  for  corporation  with  respect  to  o<»por«te  prcpertji 

1090. 
for  stockholders  with  reference  to  shares  of  stock,  1090L 
liability  of,  to  stockholders,  as  corporate  agents,  109L 
liability  of,  for  a  violation  of  their  trusty  1091-1096b 
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where  guilty  of  fraudulent  misrepresentations  or  oonoealments,  879, 
881,  1092. 

promptness  requisite  in  applying  for  relief,  881,  980,  note, 
irhere  proceedings  of,  are  ultra  vireSf  1093. 
wrongful  dealings  of,  with  corporate  property,  1094,  1095. 
corporation  when  to  sue,  1091,  1094. 
stockholders  when  to  sue,  1091-1993,  1095. 
pledgee  may  sue  to  protect  his  own  interests,  1096. 
injunction  may  be  granted  alone,  or  with  other  remedies,  1345,  note. 
maj  be  restrained  from  committing  illegal  or  uUra  virea  aot»  1345. 
aeoonnting  by,  in  equity,  881,  1092,  1421,  note. 

See  CORPOBATIOKS;  STOCKHOLDEBa 

DISCHARGE, 

of  instruments  by  mistake,  whether  relieved  against*  871. 

DISCOVERT, 

description  of  suits  for,  82. 

where  needed,  equity  will  take  jurisdiction  from  law  courts,  179. 

embraced  in  auxiliary  jurisdiction  of  equity,  142,  190. 

different  significations  of  term,  83,  note,  144,  191. 

definition,  and  object  of  suit  for,  143,  191. 

by  what  parties  maintained,  191. 

when  proper,  191,  201,  note. 

origin  and  development  of,  192. 

entire  or  practical  abolition  of,  83,  142,  193,  194,  209,  281. 

equitable  jurisdiction,  where  not  expressly  abolished,  193,  197,  280. 

rules  concerning,  recognized  in  statutory  proceedings  o^  194,  198,  note, 

209. 
when  enforced,  191,  195-209. 

what  proceedings,  in  what  courts  aided  by,  196,  197. 
relations  of  parties  to  each  other,  that  may  be  granted,  191,  198-200. 
plaintiffs  in  suits  for,  198. 
defendants  in  suits  for,  199,  200. 

where  bona  Jide  purchasers,  193,  note,  200,  742,  note,  764. 
matters  which  may  be  subject  of,  201-203. 

confined  to  facts  material  to  plaintiff's  title  or  cause  of  action, 

201. 
defendant's  evidence  may  be  incidentally  disclosed,  201. 
must  be  in  aid  of  object  regarded  with  approval,  202. 
defendant  need  not  criminate  himself,  197,  202. 

bound  to  disclose  frauds,  199,  201-203. 
what  privileged  from,  203. 
manner  in  which  defendant  must  make,  204. 
production  and  inspection  of  documents,  205-207,  209,  note, 
use  of  answer  in  suit  for,  governed  by  rules  of  evidence,  208. 
modern  statutory  methods  of,  209. 
as  source  or  occasion  of  equitable  jurisdiction,  224-226. 
early  and  modern  English  rules,  224-226* 
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American  rale  u  to  deciding  whole  controTcny,  whero  aakedf  tZ7- 
230,  234,  302,  335. 

concnrrent  jurisdiction  enlarged,  148^  181»  S23|  227,  231. 
limitations  on  mle,  228,  229. 
tme  meaning  of  rale,  230. 
effect  of  legislation,  230. 
Jurisdiction  of  eqnity  over  administrations  ezdnsiye  where,  needed,  28^ 

235,  1128. 
jnrisdiction  of  courts  of  New  Hampshii*e  to  entertain  toits  for,  902 

of  courts  of  Maine,  335. 
pledgor  may  sue  to  redeem  where,  needed,  1281. 
actions  at  law  enjoined,  where  needed  in  aid  of  defense^  1362;  nolo, 
dower  assigned  where,  needed,  1381. 
creditors*  suits  to  obtain,  of  assets,  1415. 
accounting  where,  needed,  224-226,  234^  1421,  note. 

DISTRIBUTION, 

maxim.  Equality  is  equity,  applied  to  pro  rata^  iXi^-iffl, 

DISTRICT  OP  COLUMBIA, 
recording  in,  646,  note. 

married  women's  power  of  disposition  of  separate  estate  in,  1 106,  note, 
equity  jurisdiction  over  administration  of  decedents'  estates  in,  1154b 
grantor's  lien  on  conveyance  exists  in,  1249. 

DIVORCE, 

statutory  proceedings  for,  are  remedial,  98,  1 12,  171. 

DOCTRINES  OF  EQUITY, 

what  are,  361.    See  Pemaltibs:  Forfeiturss;  Election;  Notici,  etc 

DOCUMENTS, 

production  and  inspection  of,  205-207,  209,  note. 

DONATIONS  CAUSA  MOTIS.    See  Gifts  Causa  Mortis. 

DOWER, 

widow's  election  hetween,  and  gifts  by  husband's  will,  492-502.    See 

Election. 
purchase-money  mortgage  superior  to  right  of,  725. 
merger  does  not  occur  when  widow  entitled  to,  pays  off  charge,  790. 
not  allowed  in  uses,  982. 
in  trust  estates  of  husband,  990. 
general  legacy  in  lieu  of,  preferred  in  abatement,  1142. 
in  money  of  husband  directed  to  be  laid  out  in  land,  1165. 
interest  of  mortgagor  in  equity  subject  to,  1204. 
one  entitled  to,  may  redeem  from  mortgage,  1220,  note,  1383. 

contribution  on  redemption  where  life- tenant,  1221. 
redemption  when  mortgage  and  equity  of  redemption  are  united,  1223, 

note. 
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anignment  of,  1380-1383.    See  Dower,  Assign  ment  or. 
may  be  reached  by  transferee  or  judgment  creditor  before  assignment^ 
1383. 

DOWEB^  ASSIGNMENT  OF, 

remedy  of,  belongs  to  concnrrent  jurisdiction,  140, 174, 185, 735,  note,  1379, 
1382. 
substantially  the  same  at  law  and  equity;  estate  or  right  directly 

established  or  recovered,  110,  140,  174,  180,  1378. 
based  upon  inadequacy  of  legal  remedies,  174,  180,  1379. 
has  almost  displaced  legal  remedy,  1379. 

legal  remedy  where  retained  in  modified  form,  110,  note, 
"ejectment"  used  for  purpose  of,  under  reformed  procedure, 
110,  note, 
equity  jurisdiction  for,  exists  although  remedy  given  by  statute,  280. 
bcmajide  purchaser,  a  defense  to  suit  for,  765. 
early  origin  of  equitable  jurisdiction,  1380. 
jurisdiction  for  what  purpose  at  first  invoked,  1381. 
growth  of  the  jurisdiction,  1380,  1381. 
advantages  of  equitable  remedy  of,  over  legal  remedy,  1382. 
exclusive  jurisdiction  for,  in  equitable  estates,  1383. 
widow  entitled  to,  may  have  fraudulent  conveyances  conceled,  1382,  1383. 
out  of  money  when  husband's  estate  converted,  1383. 
to  transferee  or  judgment  creditor  of  widow,  1383. 
how  effected,  and  procedure  concerning,  1383. 

DRUNKARDS, 

determining  persons  to  be  confirmed,  are  remedial  rights,  98,  112. 

are  exclusively  equitable,  171. 

jurisdiction  of  equity  over  persons  and  property  of,  1311-1314.     SeeNoir 

CoMPOTis  Mentis. 

See  Intoxioation. 

DURESS, 

assignment  procured  by,  subject  to  equities  of  original  owner,  709. 

illegal  contract  relieved  against,  when,  942. 

relief  in  general  where  contract  or  conveyance  is  obtained  by,  960. 

DUTIES.    See  Rights. 

B 
EASEMENTS, 

injunction  to  restrain  infringements  upon,  to  prevent  multiplicity  of 

suits,  SS71. 
enforcing  stipulations  in  nature  of  conditions  creating,,  are  not  enforcing 

forfeitures,  460. 
structures  constitutincc  actual  notice  of,  600. 
constituting  constructive  notice  of,  611, 
doctrine  of  merger  may  apply  to,  789. 
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pnrchaaer  with  notice  of  corenantf  oreaiing  equitable,  bound,  689,  60fl^ 

1296,  1342.     See  Covsnants. 
interference  with,  not  restrained  where  estoppel  by  aeqniesoence,  817. 
▼iolation  of,  restrained  or  enforced  by  injunotion,  689,  1296,  1342. 
nuisances,  violating,  restrained;  ancient  lights;  excavating;  diverting  and 
polluting  streams,  etc,  1351,  1367»  note. 

EDICTS, 

form  and  nature  of,  in  Roman  law,  6,  8. 

EDUCATION, 

trusts  for  purposes  of,  1023. 

of  infants,  supervised  by  conrt  of  equity,  1307,  1308. 

EJECTMENT, 

action  of,  superseded  real  actions,  22. 

at  common  law  did  not  necessarily  adjudge  the  title,  109. 

actions  supplying,  in  the  various  states,  109,  note. 

in  Georgia  by  person  having  "complete  equity,**  137»  note,  219,  note. 

equity  suit  not  maintainable  to  take  place  of,  177,  735. 

restrained  to  prevent  multiplicity  of  suits,  246,  243,  253,  254,  27S;  274^ 

1394.    See  Bills  or  Peace. 
defendant  in,  when  honafide  purchaser,  not  prevented  from  setting  up 

outstanding  terms,  764. 
mortgagee  may  maintain,  where  doable  system  of  mortgages  exists,  1182, 

1187. 
mortgagor  cannot  maintain,  1182,  1187. 
mortgagee  cannot  maintain,  where  equitable  theory  of  mortgages  slone 

exists,  1188,  1189,  1190. 
mortgagor  cannot  maintain  when  mortgagee  obtains  possession,  1189,. 
1190. 
taking  place  of  actions  for  partition,  assignment  of  dower,  etc.,  110^  note, 

1379,  note, 
statutory  suit  to  quiet  title,  as  taking  place  of,  1395,  note,  1397. 

ELECTION, 

doctrine  of,  originates  in  inconsistent  or  alternate  gifts,  with  intention 
that  one  shall  be  substitute  for  other,  395,  461. 
two  cases  in  which  principle  applies,  395,  461. 
rationale  of  doctrine  of,  462-465. 

germ  of  doctrine  found  in  Roman  law,  463. 
whether  doctrine  of,  depends  on  donor's  intention,  462;  464. 
foundation  on  maxim.  He  who  seeks  equity  must  do  equity,  396, 
461,465. 
meaning,  scope,  and  effects  of,  466-470. 

in  conformity  with  instrument  of  donation,  466,  617. 
in  opposition  to  instrument,  467-469. 

compensation  made  to  disappointed  third  person,  467,  468,  617* 
no^  unless  compensation  can  be  made^  469. 
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applies  to  all  instmments  of  donation,  470. 
applies  to  interests,  whether  remote  or  certain,  470. 
aeoessity  for,  when  does  or  does  not  arise,  471-4M)6. 
fundamental  rule  of  interpretation,  472. 

must  be  an  intention  to  dispose  of  another's  property,  472. 
gifts  must  be  irreconcilable,  472. 

immaterial  whether  donor  knew  or  conoeived  property  to  be  his 
own,  472. 
interpretation  where  donor  has  only  a  partial  interest,  473,  474,  488. 
strong  leaning  against,  by  courts,  473,  488. 
extrinsic  eridence  of  intention,  whether  admissible,  473. 
where  donor  makes  a  general  gift,  474. 
where  donor  is  doubtful  whether  he  owns  the  property,  475. 
erroneous  recitals  and  misconception  as  to  rights  of  others,  476. 
donor  gives  property  to  real  owner,  in  addition  to  other  property, 

475. 
oases  arising  where  donor  gives  property  wholly  another's,  476-486. 
gift  of  specific  property,  473,  477. 
under  appointments  in  pursuance  of  powers,  478-480. 
testator  ineffectually  attempting  to  dispose  of  his  property  by 
will,  481-486. 
infancy  and  coverture  of  testator,  482. 
will  valid  as  to  personal  estate,  but  invalid  as  to  lands,  483. 
will  invalid  in  another  country  or  state,  484. 
will  devising  after-acquired  lands,  485. 
will  of  unsurrendered  copyholds,  486. 
eases  arising  where  donor  gives  property  in  which  he  has  partial  in* 
terest,  487-505. 
general  doctrine,  473,  474,  488. 
donor  owns  only  an  undivided  share,  489. 
donor  owns  only  future  interest,  490. 
devise  of  lands  encumbered,  491. 
devise  in  trust  for  payment  of  creditors'  debts,  491. 
dower  and  benefits  given  by  husband's  will,  492-502. 
general  rule  when  widow  compelled  to  elect,  493. 
presumption  in  favor  of  widow's  having  both  gift  and  dower, 

493. 
rule  changed  by  statute  in  certain  states,  494. 
express  declaration  of  gift  in  lieu  of  dower,  493,  496. 
devise  of  a  part  to  widow,  and  rest  to  others,  497. 
where  devise  to  third  person  is  specific,  497. 
devise  to  widow  for  life,  498. 
devise  in  trust  to  sell  or  with  power  of  sale,  499. 
annuity  or  rent-charge  given  to  widow  charged  on  lands  de- 
vised to  others,  500. 
where  power  of  occupying,  managing,  etc.,  is  given  to  dev- 
isees, 501. 
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devise  generally,  and  intention  that  one  part  shoald  not  be 

snbjeot  to  dower,  601. 
devise  to  widow  and  others  in  eqnal  shares,  602. 
in  devises  of  community  property,  503-605. 
who  may  elect,  507-510. 

persons  mdjurii  entitled  and  bound  to  elect,  507. 
married  women  may  elect,  608. 
court  elects  for  infants,  509. 
court  elects  for  lunatics,  510. 
rights  and  privileges  of  persons  bound  to  elect,  611,  612. 
right  to  examination  of  the  two  properties,  512. 
made  under  mistake,  512. 
time  of,  613. 

acquiescence  of  one  entitled  to,  613* 
statutes  limiting,  513. 
mode  of,  express  or  implied,  conduct  amounting  to,  514,  515. 

implied,  rules  concerning,  515. 
effects  of,  516,  517. 

party  himself,  heirs  and  representatives  bound,  516. 
remainderman  not  bound  by,  of  holder  of  precedent  estste,  616. 
by  one  of  several  constituting  a  class,  not  binding  on  rest,  616. 
on  donees  when  in  conformity  with  and  against  instrument,  466-46^ 
617. 
equitable  jurisdiction  in  matters  of,  518,  519. 

part  of  or  step  in  administration  suits  in  England,  618. 
how  affected  by  probate  jurisdiction  in  America,  618,  519. 
suits  to  compel,  518. 

suits  to  have  accounts  taken  for  purposes  of,  519. 
principle  underlying,  the  same  as  that  governing  satisfaotion,  39d,  461, 

620. 
creditor  when  put  to,  between  debt  and  legacy,  527-640.    See  Sathmiv 

noN. 
by  beneficiary  between  portion  and  subsequent  legacy,  568. 
right  of,  does  not  exist  when  performance,  778. 
reconversion  depends  on,  1175-1177.    See  Cokvbbsiox. 

ENEMIES, 

contracts  of  trading  with,  illegal,  934. 

EQUITABLE  ESTATES, 

cases  concerning,  embraced  in  exclusive  jurisdiction,  137,  146. 
may  exist  in  things  real  and  personal,  146. 
may  be  of  various  amounts  and  degrees,  14 & 
distinction  between,  and  "equities,'*  146. 
defined  and  described,  147-149. 

require  two  estates  vested  in  different  persons,  147. 

are  regarded  in  equity  as  the  real  owuerdhips,  147,  685,  975. 
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two  classes  of,  permanent  and  temporary;  examples  of,  148. 
may  be  regarded  as  trusts,  149. 
distinction  between  certain  doctrines  governing,  and,  150. 
enumeration  of,  150. 
▼arioos,  described:  trusts,  married  women's  separate  property,  mortgages, 

liens,  eto.,  161-160,  975-1291.    See  Xbusts;  Marrisd  Womsn,  etc. 
derived  from  maxim.    Equity  regards  as  done  what  ought  to  be  done, 

370-377. 
effect  on,  of  maxim,  Equity  looks  at  intent  rather  than  at  the  form,  380. 
maxim.  Equity  follows  the  law,  applied  to,  426. 
are  embraced  within  the  recording  acts,  649. 
doctrine  of  priorities  applies  to,  and  interests  alone,  681. 
priorities  among,  716-732.     See  Prioritiks. 
doctrines  of  hcna  Jlde  purchaser  applied  to,  737-785.    See  BonA  Fidk 

P(7RCHA8KR. 

merger  of,  787,  788,    See  Msroxb. 

BQUITIBS, 

as^distinguished  from  equitable  estates,  interests,  and  rights  in  property, 

146. 
what  are  superior  and  equal,  683-692.    See  Prior  rrm. 
assignments  of  things  in  action  subject  to,  703-715.    See  Priorttixs. 
priorities  among,  716-732.     See  PRiORiriEa. 
bona  Jide  purchaser  of  land  takes  free  of,  754. 
defense  of  bona  Jide  purchase  in  suits  by  holders  of,  755-778.    See  Bona 

FiDB  PCTRCHASKB. 

one  with  equal  equity  protected  in  oase  of  accident,  829. 
as  regards  contribution  and  exoneration  on  redemption  of  mortgages, 
1221-1226.    See  RsDEMFrion. 

EQUITY, 

necessity  of  an  historical  review  of,  1. 

nquitas  in  the  Roman  law,  2-9.     See  Rohan  Law. 

analogies  and  differences  between  growth  of,  in  English  and  Roman  law,  9. 

origin  and  growth  of,  in  English  law,  10-42. 

primitive  condition  of  the  law  and  the  courts,  10-13. 
influence  of  Roman  law  on,  14,  15,  55. 
causes  which  made  a  court  of,  necessary,  16-23. 
the  rigid  character  of  the  common  law,  16,  17. 
the  feudal  origin  and  nature  of  certain  laws,  18,  19. 
the  position  and  policy  of  king's  parliament,  and  the  nation  to  the 

Romish  church,  20. 
the  common-law  procedure,  21-23.     See  Procedurs. 
statute  Edw.  I.,  concerning  new  writs,  and  limited  results  of  same, 

24-29.    See  Writs. 
oommencement  and  progress  of  jurisdiction  of,  12,  30-42.    See  Jctris- 
DiOTiOM  OF  Equity. 
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as  principle  npon  which  early  chancellors  based  decisions,  86|  60,  871L 
nature  of,  43-67. 

importance  of  a  correct  notion  of,  43. 
various  meanings  given  to  the  word,  44,  45. 
true  meaning  of,  46,  47. 

theories  of  early  chancellors  concerning,  as  both  supplying  and  001^ 
recting  common  law,  43,  45,  46,  48-M. 
antagonism  to  the  common  law,  48,  50,  54. 
chancellors  guided  by  conscience,  49.     See  CovacasfCE 
growth  of  precedents:  effect  of,  49. 
jurisdiction  extended  to  matters  not  remediable  at  common  law; 

latitude  of  this  maxim,  50. 
jurisdiction  supplementary  to  and  corrective  of  common  lav, 

48,  50,  51. 
illustrations  of  remedies  granted,  where  refused  at  common  lav, 

61. 
different  and  more  efficient  remedies  given  than  at  common  lav, 

52,  108. 
unfinished  work  of  chancellors  in  reform,  63,  54. 
reform,  how  accomplished,  53. 
the  law  corrected  and  modified  by,  as  now  administered,  54,  101. 
source  from  which  early  chancellors  took  their  doctrines,  65-58. 
"conscience,"  notions  of  early  chancellors  of,  as  ground  of  author- 

ity,  55-58,  873. 
finally  established  on  basis  of  settled  principles,  59-61. 
expansive  and  flexible  nature  of  precedents,  59-61,  67. 
equitable  jurisdiction,  how  determined  at  present  day,  62. 
recapitulation,  63-67. 

how  affected  by  moral  precepts,  49,  55,  63-67,  424. 
present  relations  of,  with  law,  68-88. 

importance  of  correctly  understanding,  68. 
the  law  changed  by  statutes  and  decisions,  69. 

important  instances  of  such  changes;  effect  of  seal,  lost  instru- 
ments, reformed  procedure,  etc.,  70-88. 
constituent  parts  of,  89-117. 

rights  classified  and  kinds  embraced  in,  90-117.     See  Rights. 
classification  of,  118-128.    See  Classification  of  Equity. 
jurisdiction  of,  129-358.    See  Jc7&iSDicnoN  or  Equitt. 

EQUITY  JURISDICTION.    See  Jurisdiction  of  Equity. 

EQUITY  OF  REDEMPTION, 
meaning  of,  162,  376,  1180. 
it  an  estate  in  land,  73,  162,  376,  382. 

based  on  maxim,  Equity  regards  as  done  what  ought  to  be  done,  876i 
maxim.  Equity  regards  as  done  what  ought  to  be  done,  applied  to^ 
382. 
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development  of  theory  of,  162,  1180. 
a  misnomer,  as  nsed  under  American  equitable  theory  of  mortgages,  74» 

1188. 
mortgagor  cannot,  in  instrument,  deprive  himself  of,  382,  1193,  1219, 

may  sell  or  release,  by  separate  instrument,  1193,  note, 
does  not  exist  in  sales  with  contracts  of  repurchase,  1194. 
foreclosure  of.     See  FoRiCLOsa&i. 
in  mortgages  of  personal  property,  164,  1230 

See  Mo&TOAQES, 

EQUITY  TO  SETTLEMENT.    See  Marrikd  Woiiur. 

ESCHEAT, 

estate  of  beneficiary  not  subject  to,  990. 

ESTATES  OF  DECEDENTS, 

suits  to  settle  and  distribute,  are  pecuniary  remedies,  112;  187* 

order  of  administering  assets  of,  1135. 

See  Administrations. 
ESTOPPEL. 

maxim.  He  who  seeks  equity  must  do  equity,  applied  to  equitable,  390, 

816. 

party  entitled  to  forfeiture  may  be  estopped  from  asserting  it,  451,  464. 

of  party  entitled  to  election,  513. 

effect  of,  where  record,  on  assignee  of  title  subsequently  acquired,  658, 

note. 

debtor  may  be  estopped  from  setting  up  equities  in  assignments  of  things 

in  action,  704,  820. 

effect  of,  on  equities  between  successive  assignors  and  assignees;  710,  711* 

nature  of  rights  created  by  equitable,  801. 

rights  arising  from,  are  of  property  or  contract,  801,  802. 
doctrine  of  equitable,  not  a  branch  of  evidence,  801. 
early  recognition  of,  at  common  law,  802. 
equitable,  arises  from  matters  in  pais,  or  conduct  of  party,  802, 

objects  and  effects  of,  802. 

distinction  between  legal  and  equitable,  SOC 

doctrine  of  equitable,  administered  by  courts  of  law,  802. 
fraud,  how  far  essential  in  equitable,  803,  805-807. 

meaning  of  "fraud,"  as  used  in  this  connection,  803,  805. 

theory  that  fraudulent  intent  is  essential,  806. 

fraudulent  intent  necessary  in  an,  affectlDg  legal  title  to  lands,  805, 
note,  807,  821. 
equitable,  upon  what  principle  rests,  803. 
definition  of  equitable,  804. 
essential  elements  constituting  equitable,  805. 

in  case  of  chattels,  805,  note. 

in  lands,  805,  note,  807. 
requisites  of  equitable,  illustrated,  808-812. 
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natare  of  oondact  of  party  creating,  808. 

of  the  facts,  present  and  future,  808,  877,  note, 
knowledge  of  the  truth  by  the  party  estopped,  809. 

acquiescence,  ignorance,  mistake,  negligence,  eto.,  809. 
ignorance  of  truth  by  party  claiming  benefit  of,  810. 
time  when  ignorance  must  exists  810. 
record  as  furnishing  means  for  ascertaining  truth,  810. 
intention  of  party  estopped,  811. 

may  be  absent  in  certain  cases,  811. 

where  third  person  holds  apparent  title  to  chattels  or  things  in 

action,  811. 
owner  of  chattels  and  things  in  action,  divested  of  tifle  by, 
though  not  by  negligence,  811. 
conduct  must  be  relied  upon  and  be  inducement  to  act,  812. 
condition  must  be  altered  for  worse  unless,  enforced,  812. 
affirmative  action  unnecessary,  812. 
operation  and  extent  of  equitable,  813-815. 

party  benefited  by,  in  what  position  placed,  813. 

operates  between  immediate  parties  and  their  privies,  813. 

stranger  neither  bound  nor  aided  by,  813. 

diligence,  good  faith,  and  absence  of  fraud  necessary  to  claim  benefit 

of,  813. 
whether  applies  to  married  women,  814. 
to  infants,  816. 
important  applications  of,  in  equity,  816-821. 
acquiescence  as  working,  816-821. 

as  preventing  rights  of  remedy,  817,  897, 917, 965, 1359, 1376,  note, 
injunctions  against  nuisances,  trespasses,  etc,  817,  1359. 

mandatory  injunctions,  1359. 
against  fraud,  in  general,  817,  897,  917,  965. 
right  to  reformation,  1376,  note, 
effect  of  mere  delay,  817,  965. 
as  an,  to  rights  of  property  or  contract,  818. 

owner  permitting  another  to  deal  with  property  as  though 
his  own,  390,  731,  818,  1241,  note, 
corporations  estopped  by  statements  in  prospectuses,  819. 
stockholders  estopped  from  setting  up  uUra  tires  acts,  819. 
in  settlements  of  accounts  or  other  dealings,  820. 

where  parties  stand  in  confidential  relations,  820. 
from  conduct  of  debtor  towards  intended  assignee  of  tiling  in 

action,  704,  820. 
owner  estopped  from  asserting  legal  title  to  land,  821. 
when  doctrine  of,  does  not  apply  in  fraudulent  transaction,  918. 
corporations  estopped  from  setting  up  illegality  in  executed  contraeiib 
940,  note, 
grantor's  lien  may  be  lost  by,  1252. 

See  Laches. 
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IVIDENCE, 

in  what  states  seals  are  presumptiye,  of  oonsideratioD,  70,  note. 

sealed  instraments  modified  by  parol,  70. 

disoovery  of,  190-209.     See  Dis€X>vbbt. 

salts  for  preservation  of,  210-216.    See  Pulpktvatioh  ov  TaBfTiMONT; 

Testimont  dx  Bene  Esse. 
axtrinsic,  whether  admissible  to  show  intention  creating  neceisity  for 

election,  473. 
Siztrinsic,  when  admissible  to  show  satisfaction,  626,  669-677.    See  Sat- 

xsvAcnox. 
to  show  actual  notice,  695-603.    See  NoncB. 
to  show  notice  of  prior  nnrecorded  instrument,  664. 
parol,  to  show  merger,  792. 
equitable  estoppel  is  not  a  branch  of  law  of,  801. 

whether  allowed  of  stipulations  intentionally  omitted  from  written  in- 
struments, 854,  note, 
parol,  to  show  mistake,  accident,  or  fraud,  857-867. 
where  entire  transaction  may  be  parol,  857. 
not  in  general  admissible  to  vary  written  instrument,  868. 
may  be  admitted  to  show  mistake,  accident,  fraud,  or  surprise,  858. 
not  shut  out  by  statute  of  frauds,  so  as  to  commit  fraud,  858,  859. 
admitted  in  suits  for  reformation  and  cancellation,  859. 

character  of  the,  859. 
admitted  in  defense  to  show  fraud,  surprise,  or  mistake,  in  suits  for 
specific  performance,  860. 
inequitable  conduct  of  plaintiff,  whether  essential,  860. 
whether  terms  of  instrument,  or  something  collateral,  may  be 

contradicted,  860,  note, 
nature  of  mistake,  fraud,  etc.;  materiality,  etc.,  860. 
by  defendant,  to  show  fraud,  surprise,  or  mistake,  and  contract  then 
enforced,  860. 
to  prove  additional  parol  stipulation  and  contract  then  enforced, 

860. 
counterclaim  under  reformed  procedure,  860,  862. 
by  plaintiff  in  suits  for  Bpecific  performance  to  show  fraud,  surprise, 
or  mistake,  861-863. 
not  in  general  admitted  in  England,  861. 
admitted  in  America,  862. 

contract  reformed  and  enforced,  862L 
character  of  the,  862. 

proceedings  by  plaintiff  and  defendant  under  reformed  pro- 
cedure, 862. 
admissible. to  prove  parol  variation  part  performed,  and  contract 
then  enforced,  861,  863. 
effect  of  statute  of  frauds  upon  use  of,  864-867. 
two  classes  of  cases:  omissions;  insertions,  866. 
conflicting  opinions,  as  to  admission  of,  in  both  classes,  866. 
doctrine  of  admissibility  of,  in  both  classes,  866. 
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no  relief  except,  when  mistake,  fraud,  or  torpriae^  868. 
limitations  on  admissibility;  Glass  t.  Hulbert^  S67. 
extrinsic,  to  correct  wills,  whether  and  for  what  admissible,  871,  lOSft. 
admissibility  of,  to  impeach  or  sustain  consideration  recited  in  deeds,  928^ 

1036. 
nature  of,  necessary  to  show  illegality  to  constitute  defense,  940,  note. 

to  show  undue  influence,  951. 
parol,  to  show  trust  resulting  to  donor,  1036. 

where  conveyance  to  one,  price  paid  by  another,  1040,  104L 
character  of,  to  show  resulting  and  constructive  trusts,  1058. 
nature  of,  to  establish  gifts  cauaa  martu,  1146,  1147,  note, 
to  show  a  transaction  a  mortgage,  or  a  oonveyance  with  agreement  to 

repurchase,  1195. 
to  show  deeds  absolute  in  form  to  be  mortgages,  866,  note,  1196. 
omission  to  obtain  or  present,  or  error  in  admitting,  at  law,  not  relievad 

against,  1361. 
necessity  for  offering,  as  test  for  removing  cloud  from  title,  1399. 

See  Presumptions. 

EXCLUSIVE  JURISDICTION, 
what  embraced  in,  137,  138,  146. 

embraces  cases  where  primary  estate,  rights  or  interest  is  eqaitsble, 

137,  146,  222. 
oases  where  the  remedy  is  purely  equitable,  138,  146,  222. 
statutory  enlargement  of,  138. 
oases  may  fall  both  in,  and  concurrent  jurisdiction,  141. 
auxiliary  jurisdiction  really  a  special  case  of,  142. 
equitable  estates  and  interests  coming  within,  146-169.     See  Equitibli 

Estates. 
remedies  belonging  to,  170-172.    See  Remedies;   Irtsrflxader;  Ri- 

OEIYBRS;  IkJUNOTIONS;  SPECIFIC  PERFORMANCE,    etC 

how  far  depends  on  inadequacy  of  legal  remedies,  137,  138,  139,  note^  173, 

218-222.    See  Remedies. 
when  acquired  for  any  purpose  is  retained  for  all,  181,  23^242.    See 

Jurisdiction  of  Equitt. 
not  abridged  by  jurisdiction  subsequently  acquired  by  law  courts,  176, 

182,  276-281.    See  Jitrisdiction  of  Equitt. 
where  statutes  have  conferred  jurisdiction  on  law  courts,  182. 
discovery  as  enlarging,  223. 
to  prevent  a  multiplicity  of  suits,  243-275.    See  Multxplioitt  of  Sum. 

EXECUTIONS, 

imperfect  levies  by,  aided  in  equity  although  reliefiat  law,  280. 
IxmaJUU  purchaser  at  sale  under,  rights  of,  724,  774. 
interest  of  mortgagor,  in  eqaity,  liable  to  be  sold  under,  ld04. 
claimants  of  property  seized  on,  when  may  be  interpleaded,  1327,  note, 
when  removed  as  constituting  cloud,  1399,  note, 
when  aided  in  equity,  1415.    See  Creditors'  Suits. 
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ean  8U«  oo-exeontor  or  co-adminiatrator  in  equity,  bat  not  in  law,  5L 

jurisdiction  of  equity  orer,  on  what  based,  156. 

cannot  sue  co-ezeoator  in  equity  for  part  of  commissions,  178. 

statutes  allowing  actions  against^  do  not  abridge  equity  jurisdiction  over 

administrations,  280. 
bound  by  election,  616. 

appearing  in  conveyance,  notice  of  rights  of  third  persons,  630. 
when  relieved  from  Liabilities,  caused  by  unexpected  CTents,  837. 
held  a  trustee  when  probate  obtained  by  fraud,  919. 
prohibited  from  purchasing  or  making  profits  with  property  of  estate,  963, 

1076,  1077,  1078. 
trust  inferred  from  powers  given  to,  and  duties  required  o^  1011. 

in  order  that,  may  carry  out  terms  of  a  will,  1013. 
resulting  trust  enforced  against,  1043. 
constructive  trusts  enforced  against,  1048. 
pnrohasmg  property  with  funds  of  estate,  constructive  trust,  422,  687» 

1049. 
wrongful  acquisition  of  trust  property  by,  constructive  trust,  1052. 
trust  devolving  on,  on  death  of  last  trustee,  1060. 
what  oonstitutes  the  charter  of  power  of,  1062. 
must  not  act  inconsistently  with  interests  of  estate,  1077. 
compensation  of,  1084. 
are  quasi  trustees,  157,  1088. 
when  trustees  in  gifts  cauia  morUs,  1147,  1161. 

equity  jurisdiction  in  administrations,  in  fraud  or  waste  committed  by, 
235,  351,  352,  note,  1154. 

to  compel  accounting  in  administrations,  1154,  1421. 
may  maintain  suits  in  equity  to  construe  wills,  1156. 
lands  directed  to  be  sold,  assets  in  hands  of,  371,  1164. 
resulting  trust  to,  on  total  failure  of  purposes  of  conversion  of  money, 
1170. 
on  partial  failure  of  purposes  of  conversion  of  land,  in  wills,  1171, 

note, 
on  partial  failure  of  purposes  of  conversion  of  money,  in  wills,  1172. 
of  land,  in  deeds,  1173. 
mortgagees'  interests,  in  equity,  pass  to,  73,  162,  1180-1182,  1188,  1204. 
things  in  action  which  survive  and  pass  to»  or  create  liability  against,  are 
assignable,  1275. 
what  do  survive  or  create  liability  against^  1275. 
whether,  of  joint  debtor  may  be  sued  at  law,  104,  note,  409,  1301. 

English  and  American  rules  as  to  suing  in  equity,  104,  note^  409, 
1301. 
reoeiver  appointed  during  litigation,  before  appointed,  1332. 
in  suits  against,  for  breach  of  trust,  1334. 

KXONERATIOK. 

equitable  relief  of,  wholly  pecuniary,  112,  140,  1416. 
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no  relief  except,  when  mist^, ',/ 
limitations  on  admissibility;  C^  ■' 
extrinsic,  to  correct  wills,  whether  ay/    •  ucqniied  iatUk' 

admissibility  of,  to  impeach  or  snst//  ''  *      . 

1^^-  .  *   ''        '        ined  by  gnuitefly  1207, 

nature  of,  necessary  to  show  ill  /  /  ^ 

to  show  undue  influence,    :     /  ao  BxDXMpnox. 

parol,  to  show  trust  resnltir     * 

where  conveyance  to  ' '    '  otew 

character  of,  to  show  res'  •"     '         x417. 
nature  of,  to  establish  f  by  creditor's  aoto,  1417,  notai 

to  show  a  transactic 

repurchase,  1195. 
to  show  deeds  abv^  '         quintain  suits  to  perpetuate  testimony,  IIL 
omission  to  obta  *ititled  to^  when  set  aside,  953. 

against,  1361         *285-1291.    See  AjssiairMXim. 
necessity  for         ''''^'^  ^^^  ^^'^ 

EXOLUSrVF  A  ^^^  "**y  ^  misrepresentatioM  873, 
what  er 
e^ 

P 

^^AfMISSA, 

f^  notion  of  uses  borrowed  from  Roman  law,  151,  ^, 
^•pfcion  of,  151,  976,  977. 
^to  of  beneficiary  under,  151,  967,  977. 

^fjCIARY  RELATIONS.    See  Tbustbb  ahd  Cistui  qom  Tsam  ^^ 
viAS  AHD  Wa&d;  Pbinoipal  akd  Agxnt,  eto. 

IXORIDA, 

law  and  equity  systems  distinct,  but  administered  by  lams  iribimi]  K 
41,  note. 

equity  jurisdiction  co-extensive  with  English  chancery  In,  286,  S42i 

statutory  provisions  concerning,  285,  note, 
time  within  which  widow  must  elect  in,  513,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  nots. 
statutory  provisions  concerning  married  women's  separate  property  ««* 

contracts  in,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1106^  ^^ 
married  women's  contracts  in,  1126,  note, 
mortgages  of  land  in,  163,  note,  1188. 
grantor's  lien  on  conveyance  exists  in,  1249. 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note, 
legal  and  equitable  defenses  united  in  same  answer  In,  1368;  notii 
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t.  ''s,  liens,  eto.,  by  ule,  112, 171,  1413. 

^;'^  '  '378,  note,  1386. 

'"  t^  301. 

\     ^ 

♦^  of,  636. 

^  '>         *^  iv'here,  brought  by  prior  legal  againft  tab- 

-.766. 
V  -^te  agreements  when  mortgages,  1104. 

^  .nen  mortgages,  1196. 

^x  several  notes  secured  by  same  mortgage,  1202. 
a  on  what  based;  nature  and  object  of,  1227. 
lion  form  in  England,  1183,  1227. 
J  used  in  Anierica,  1137,  1188,  1227. 
^rm  of  decree,  1227. 
^  judicial  sale,  conception  on  what  based;  nature  and  object  of,  1190, 1228b 
not  common  in  England,  1183,  1227. 
the  common  form,  in  America,  1187,  1188,  1190,  1228. 
form  of  decree,  1228. 

personal  judgment  on  deficiency;  surplus  remaining,  1228. 
of  pledges  and  mortgages  of  persoDal  property,  164,  1230,  1231. 
of  grantors'  liens  by  reserration,  1 257,  note,  ]  259. 
of  Tenders'  liens  by  contract,  1260,  note,  1262. 
of  liens  created  by  deposit  of  title  deeds,  1267. 

See  MoBTOAQES;  LiKNa. 
FORFEITUKES, 

reHeved  against  by  early  chancellors  in  opposition  to  legal  dogmas,  61. 

equitable  doctrines  concerning,  adopted  by  courts  of  law,  72,  434 

equitable  relief  against,  as  applied  to  mortgages,  162,  382,  433^  1180. 

discovery  subjecting  to,  not  compelled,  202. 

jurisdiction  of  coorts  of  Maine  to  relieve  from,  325» 

enforced  by  the  common  law,  72,  379,  381. 

maxim.  Equity  looks  at  the  Intent   rather  than  the  form,   applied  to^ 

881,433. 
equitable  jurisdiction  over,  whether  embraced  in  that  of  accident^  433, 

note, 
original  extent  and  growth  of  doctrine  of  relief  against,  381,  433» 
damages,  how  ascertained  when  relief  against,  given,  433. 
form  of  relief  against,  434. 
when  equity  will  relieve  against,  449-458. 

whether  governed  by  same  rules  as  penalties,  449,  466. 

relieved  against  when  agreement  secured  is  one  for  payment  of  money, 

381,  433,  460,  456. 
whether  relieved  against  when  agreement  !•  for  pdrformanoe  of  aok 
in  pais,  381,  433,  450. 
whether  depends  on  faot  that  compensation  can  h%  mads.  881« 
433,45a 

tlQ.JUB.-164 
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occasioned  by  fnad,  accident^  aurpriMy  or  ignorance,  451,  464,  456y 

note,  826,  833. 
right  to,  may  be  expressly  or  impliedly  waiTed,  461,  454. ' 
disregarded  or  set  aside,  when  agreement  snbstantially  performed, 

451. 
no  relief  when  willful,  or  occasioned  through  negligence,  462;  9S6, 

note, 
arising  from  covenants  in  leases,  450,  451,  note^  463^  464»  826^  nokSi 
from  contracts  for  sale  of  land,  455,  456,  note. 

not  relieved  against  where  time  is  of  essence  of  contract,  455. 
where  contract  depends  on  conditions  precedent  or  sabseqiieDti 
455,  456,  note, 
from  other  contracts,  456. 

not  relieved  against  when  innatnre  of  liquidated  damages,  45tt. 
of  shares  of  stock,  457. 
statutory,  not  relieved  against,  458. 
equity  will  not  enforce,  459,  460. 

See  Pkmalties;  Liquidated  Dahaois. 
FORGERY, 

assignment  accomplished  by,  subject  to  equities  of  original  owner,  709. 
assignee  through,  when  protected,  712. 

owner  deprived  of  title  through;  relief  against  bona  Jide  purchaser,  918. 
owner  deprived  of  title  to  stock  by;  relief  against  oorporatioDy  1411 

FORMULA, 

nature  and  definition  of,  in  Roman  law,  3,  4 

FRAUD, 

accident^  mistake,  and,  as  basis  of  equity  dassifioation,  119. 

not  embraced  entirely  in  concurrent  jurisdiction,  138^  140,  note^  178^  mH 

188,  822,  911,  914. 
inadequacy  of  legal  remedies  in,  as  occasion  of  ezclusiTe  Jurisdioticii,  140| 

note,  188,  221. 
accident,  mistake,  and,  as  occasions  of  concurrent  jurisdiotioD,  140;  174, 

188. 
where  remedy  at  law  adequate,  equity  jurisdiction  not  exercised  beeaoM 

of,  178,  911,  914. 
cognizance  of  case  in  concurrent  jurisdiction  by  law  oonrt»  not  prevent- 
ing equitable  cognizance  when,  179. 
when  discovery  of  facts  constituting,  may  be  had,  199,  201-203. 
m  ground  for  enlarging  equity  jurisdiction,  where  discovery  ssked,  824- 

226,  234,  9n. 
•quity  jurisdiction  in  cases  involving,  not  abridged  by  Jurisdiction  sabie* 

qnently  obtained  at  law,  278,  280. 
equity  jurisdiction  of  courts  of  New  Hampshire  in  cases  involvings  903L 
of  courts  of  Massachusetts,  318. 
of  Maine»  327. 
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maxim.  He  who  seeks  equity  most  do  equity,  applied  when  relief  loaght 

from,  392,  910,  963. 
fie  who  comes  into  equity  must  oome  with  clean  hands,  applied  to 

cases  of,  401,  916,  940,  941. 
Equity  aids  vigilaat,  not  those  who  slumber  on  rights,  applied  to  suits 
inTolving,  418. 
■tatntea,  in  general,  not  allowed  to  be  instruments  of,  431. 
aooelerating  time  of  payment  relieved  against  where,  InToWed,  489. 
forfeitures  occasioned  by,  relieved  against,  451,  454. 
entire  doctrine  of  notice,  whether  based  upon,  591. 
one  object  of  notice  may  be  to  regard  it  as  badge  of,  692. 
whether  foundation  of  rule  that  subsequent  recorded,  postponed  to  prior 

unrecorded  instrument  where  notice,  660,  665. 
notice  to  agent  whether  notice  to  principal  where  agent  oonuniti»  074^ 

676. 
^vder  of  time  among  legal  estates,  how  affected  by  statutes  oonoeming 

fraudulent  conveyances,  680. 
equities  may  be  superior  by  reason  of,  686. 
notice  of  conveyance  to  defraud  creditors,  whether  affects  subsequent  pur- 

ohaser,  692. 
assignment  procured  by,  subject  to  equities  of  original  owner,  709. 
inhering  in  prior  mortgage  or  Uen  postpones  it  to  subsequent  lien,  726. 
effect  of,  upon  priorities,  716,  727,  731,  732. 
or  inequitable  conduct  as  defeating  bona  fide  purchase,  762. 
the  ground  for  affirmative  relief  to  bona  fide  purchaser,  738,  779-782.    See 

Bona  Fidb  Pubchassr. 
merger  never  prevented  when,  would  result,  794. 
how  far  esseutial  in  equitable  estoppel,  803,  805--807.    See  Estoffxl. 
absence  of,  necessary  to  claim  benefit  of  estoppel,  813. 
mistake  of  law  accompanied  with,  relieved  against,  847. 
parol  evidence  to  show,  858-867.     See  Evidsncb. 
various  reliefs  possible  at  law  and  in  equity  on  ground  of,  872. 

when  reformation  possible,  847,  870,  872,  910,  1376.     See  Rbiorma- 

TION. 

equitable  theory  of,  how  differs  from  legal  conception,  872,  885. 

relief  given  in  equity  for,  referable  to  original  jurisdiction  of  "con* 

science,**  873. 
description  of;  essential  elements,  873. 
distinction  between,  and  accident  and  mistake,  823,  839,  873. 
four  forms  and  classes  of,  in  eqaity,  874. 

what  classes  included  in  actual,  and  what  in  constructive,  874. 
difference  between  actual  and  constructive,  874,  note,  922. 
actual,  875-921. 

nature  of,  875. 

forms  of,  are  misrepresentations  and  concealments,  876. 

misrepresentations  constituting,  876-899. 

essential  elements  which  must  contain,  876. 
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MiYut  be  affirmation  of  fact,  877,  878. 

may  oonsiat  of  language,  conduct,  experiments,  ettt.,  877. 
alteration  of  agreement  in  reducing  to  writing  as  beings  877| 

note, 
of  law  is  not  a,  877. 
statement  of  intention,  whether  may  be,  877. 

of  future  fact,  whether  may  be,  877. 
whether  may  be  of  matter  of  opinion,  877,  878. 
opinions  of  experts,  878. 
opinions  stated  as  facts,  878. 
statements  concerning  value,  878. 
•'  puffing  "  by  sellers,  878. 
representation,  purpose  for  which  must  be  made,  879-381. 
to  induce  other  party  to  act,  879. 
preliminary  to  conclusion  of  transaction,  879. 
as  made  during  and  forming  part  of  negotiation,  879,  881. 
connection  with  the  transaction,  879. 
presumption  of  design  to  induce  action,  880. 
whether  should  all  be  untrue,  880. 

nature  of,  illustrated  by  false  prospectuses,  reports,  oirca- 
lars,  etc.,  881. 
statements  in  prospectuses,  when  fraudulent^  879,  881. 
kinds  oF  relief  furnished,  881,  1092. 
promptness  in  applying  for  relief,  881,  985,  note, 
untruth  of  statement  necessary,  882. 

intention,  knowledge,  or  belief  of  party  making  statement;  883- 
889. 
three  forms  of  misrepresentations  at  law,  884,  888,  887* 
at  law,  scienter  necessary,  884,  922. 

rule  in  Derry  v.  Peek,  805,  note,  807,  note,  884,  nets, 
in  equity;  no  incident  of  moral  culpability,  885. 
forms  of  misrepresentations  in  equity,  888-888. 

untrue  statement  with  knowledge  of  untruth,  886. 
without  knowledge  or  belief  of  truth,  886. 
without  knowledge  of,  or  reasonable  ground  fori 

believing  truth,  887. 
with  honest  belief  of  truth;  laches;  duty  of  know- 
ing truth,  888. 
requisites  of  misrepresentation  as  defense  to  speoxfio  ptf* 
formance,  889.     See  Specifio  Perfobk anob. 
reliance  upon  misrepresentations  necessary,  890-896. 
general  rule  as  to  reliance  and  inducement,  890i 
party  must  be  justified  in  relying,  891. 
when  party  is,  or  is  not,  justified  in  relying,  891-896b 
cases  which  may  arise,  892. 
may  rely  on  statement  of  fact,  891 »  896,  896. 
eannot  rely  on  opinions,  commendations,  ete.,  89L 
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when  bat  Tagne  statements,  891. 

when  information  or  means  of   information  are  poi- 

sessed,  893. 
possession  of  knowledge;  patent  defects,  894. 
when  knowledge  or  information  most  be  proved  and 

not  presumed,  891,  895. 
effect  of  words  of  general  caution  or  advice,  898. 
in  sale  of  thing  "  with  all  its  faults,"  896. 
when  party  can  insist  that  another  should  not  hare  re- 
lied, 810,  note, 
prompt  disaffirmance  necessary  for  relief  in  general,  817,  897, 917. 
must  be  material,  879,  890,  896. 
effects  of;  defensive  and  affirmative  reliefs,  899. 

specific  enforcement;  cancellation,  899,  910,  1377. 
burden  passes  to  all  but  bona  fide  purchasers,  890,  91& 
right  of  relief,  whether  passes,  899. 
oonoealments  constituting,  900-907. 

imply  knowledge  and  intention,  900. 

of  material  fact,  when  duty  to  disclose,  constitutes,  901. 

of  every  material  fact  does  not  constitute,  901. 

words  or  acts  in  addition  to  silence,  901. 

when  duty  to  disclose  exists,  902-904. 

in  existing  fiduciary  relations,  902-904. 

where  trust  or  confidence  expressly  reposed,  902-904. 

in  contracts  or  transactions  essentially  fiduciary,  902;  904, 

907. 
by  vendee  in  contracts  of  sale,  903. 
by  vendor,  904. 
a  defense  to  specific  performance,  905. 
non-disclosure  of  facts  a  defense  to  specific  performanoe,  900, 

905. 
by  buyers  on  credit,  901,  906. 

where  contract  or  transaction  is  essentially  fiduciary,  902,  907* 
insurance;  suretyship,  902,  907. 
principal's  liability  for  agent's,  908,  909. 
Jiiriadiction  of  equity  in  cases  of,  910-921. 
conflict  in  decisions,  910. 
kinds  of  relief  given;  legal  and  equitable,  910. 
kinds  and  forms  of  equitable  reliefs;  cancellation,  reformaiion« 

specific  enforcement,  847,  870,  872,  899,  910,  1376,  1377. 
fundamental  principles  of  the  jurisdiction.  911. 
in  England  extended  over  every  case  of,  912. 
fraudulent  wills  the  exception,  913,  919. 
In  America,  914. 

inadequacy  of  legal  remedies  as  governing,  914. 
cases  illustrating,  914,  note,  919. 
Incidents  of  jurisdiction  and  relief,  915-9181 
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contrftcta  and  transactions  voidable  throogh,  not  Tind,  91& 
whether  void  where  different  instrument  from  that  intended 

executed,  915,  note,  918. 
if  contract  repudiated  for,  considered  a  nullity,  915. 
plaintiff  partieep$  doli;  no  relief  where  in  pari  delkio,  401t 

916.  See  In  Pabx  Dblioto. 
where  not  in  fHiri  delicto,  403,  916. 

ratification,  916,  964. 

cannot  be  of  part  only,  916. 

when  imputed  by  doing  of  act,  897,  916. 
promptness  in  asserting  rights  necessary,  418,  419,  817,  897» 

917,  965. 

delay  throagh  ignorance,  917. 
relief  given  against  all  participants,  899,  918. 

bona  fide  purchasers  universally  protected,  754,  note^  777» 

778,  899,  918. 
when  not  protected,  915,  note,  918. 
particular  instances  of,  919,  920. 

relief  against  judgments  obtained  by,  914,  note,  919^  1S84^ 

1377. 
Judgments  aided  in  cases  of,  919,  note, 
relief  against  awards  obtained  by,  919,  1377. 
in  case  of  fraudulent  devises  or  bequests,  430,  919,  1064i 
where  acts  for  another's  benefit  prevented  by,  919^  1056,  lOM. 
suppressing  instruments,  919. 
fraudulent    appointments    under    powers,    when    rsUsred 

against,  920. 
conveyances  or  settlements  in,  of  marital  rights,  920, 1113. 
constructive  trusts,  920,  1044-1058.     See  Trust& 
statute  of  frauds  not  an  instrument  for,  431,  858,  859,  921, 1299. 
constructive,  922-974.    See  Fraud,  Constructivb. 
trusts  for  fraudulent  purposes  not  enforced,  987. 
presumed  as  against  creditors  where  prioe  paid  by  debtor,  and  title  taken 

in  another,  1042. 
constructive  trusts  referred  to,  155,  981,  1044. 

where  legal  title  procured  through,  919,  1053-1056. 
devise  or  bequest  procured  through,  430,  919,  1054. 
whether  fraud  in  procuring  is  essential  to  the  raising  of  neb 

trust,  1054,  note, 
purchase  on  fraudulent  verbal  promise,  919,  106S. 
no  trust  from  mere  verbal  promise,  1056. 
except  where  conveyance  thereby  obtained  by  person  in  oonfiden- 
tial  relation,  1056,  note, 
trust  in  favor  of  judgment  creditors  where  property  fraudulently  trus- 

ferred,  1057,  1291,  note, 
liabilities  for,  of  property  appointed  by  married  woman,  1106. 
appointed  by  a  man,  HOG,  note. 
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in  administratioD  ■nits,  eqaity  jniiBdioiion  in  ease  of,  914,  note,  1154. 
the  principle  by  which  deeds  absolute  in  form  held  mortgages,  1196. 
ebums  arising  from,  whether  assignable,  1275. 
assignments  of  right  to  have  transaction  set  aside  for,  not  permitted, 

1278. 
light  to  relief  from  acknowledgment  or  promise  obtained  by,  not  deter* 

mined  in  interpleader  suit,  1326. 
transfer  of  negotiable  instruments  obtained  by,  restrained,  221.  899,  note, 

1340,  1383. 
Judgments  or  actions  at  law  enjoined  where,  in  execution  of  instmments, 

221,  899,  note,  914,  note,  1363. 
where,  on  trial  itself,  221,  914,  note,  919,  1364. 
fraudulent  oouTeyanoes  set  aside  in  aid  of  assignment  of  dower,  188S^ 

1383. 
boundaries  established,  where  confused,  through,  1385. 
fraudulent  conveyances  removed  by  creditors*  suits,  1415. 

FaAUD,  CX)NSTRUCnVE, 

what  the  term,  means  and  embraces,  922. 
three  principal  classes  of,  923. 

apparent  from  intrinsic  nature  and  subject  of  transaction  itself,  924-942. 
inadequacy  of  consideration  amounting  to,  925-928. 
when  and  how  may  occur,  925. 
effect  of  inadequacy  pure  and  simple,  926. 
in  sales  at  public  auction,  926. 
gross  inadequacy  amounting  to,  927. 

whether  must  be  conclusive  evidence  of,  927,  note, 
inadequacy  at  what  time  must  exist,  927,  note, 
inadequacy  coupled  with  other  inequitable  incidents,  928. 
want  of  professional  advice,  consultation,  etc.,  928,  948. 
misrepresentations,  concealments,  sickness,  incapacity,  op* 

pression,  etc.,  928,  948. 
in  transactions  between  near  relatives,  928,  note, 
when  contract  is  executed,  928. 

false  statements  of  consideration  in  conveyance,  928,  1036. 
illegal  contracts  and  transactions  permitting  equitable  interposition, 
929-942.    See  Illboality;  In  Pari  Delicto. 
inferred  from  condition  and  relation  of  parties  to  transaction,  943-963. 
absolute  consent  wanting,  943. 

regular  execution  of  instrument  raises  presumption  of  consent,  943. 
transactions  void  or  voidable  with  persons  incapacitated,  944-954. 
with  married  women  and  infants,  945. 

liabilities  for  fraud,  945,  1104,  note, 
with  lunatics,  monomaniacs,  and  idiots,  946. 
persons  of  weak  mind,  947. 

persons  in  vineulis;  illiterate  or  ignorant^  928,  94& 
persons  intoxicated,  949. 
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persotis  under  duress  or  undue  influence,  950,  951. 
sailors,  952. 
expectants,  heirs,  and  revisioners,  953. 
pott  obit  contracts, 
transactions  presnmptiTely  invalid  between  persons  in  fiduciary  reU* 
tions,  955-963. 
element  of  mental  weakness,  ignorance,  etc.,  unnecessary,  955. 
undue  influence  in  connection  with,  955. 
general  principles,  956. 
classes  of  cases;  parties  dealing  with  each  other,  and  on  one  tide 

only,  957. 
gifts  and  contracts,  957. 
trustee  and  beneficiary,  958, 1044-1052, 1075-1078.    See  Tbvstu 

AND  Cestui  qub  Trust. 
principal  and  agent,  959,  1049-1052,  1075-1078.     8ee  Prikcifil 

▲VD  AOKNT. 

attorney  and  client,  960,  1049-1052,  1075-1078.     See  Attoritet 

AND  Client. 
guardian  and  ward,  961,  1049-1052,  107&-1078.     See  Gvarduii 

AND  Ward. 
parent  and  child,  962. 
miscellaneous  relations,  963. 
confirmation  and  ratification  of  transactions,  preventing  relief,  916,  964. 
what  contracts  may  be  ratified:  illegality,  964. 
requisites  for  ratification,  916,  964. 
acquiescence  and  lapse  of  time,  preventing  relief,  418,  419,  817,  917,  965. 
against  third  persons  not  parties  to  the  transaction,  966-974. 
secret  bargains  in,  of  compositions  with  creditors,  967. 

kinds  of  relief  to  which  debtor  entitled,  403,  nota^  967. 
«^  conveyances  in  fraud  of  creditors,  968. 

/  voidable  at  common  law,  968. 

existing  rules  are  founded  on  statute,  968. 
coDsideration  requisite  by  statute,  969. 
fraudulent  intent  requisite,  970. 

how  ascertained,  presumptions,  970,  971. 
existing  creditors,  971,  972. 
subsequent  creditors,  971,  973. 
conveyances  in  fraud  of  subsequent  purchasers,  974. 

See  Fraud. 

FRAUDS,  STATUTE  OF.    See  Statute  ow  Fbaum. 
FRAUDULENT  CONVEYANCES.    See  Fraud. 

FREIGHT, 

to  be  earned  on  voyage  contracted  for  is  possibility  coupled  witfc  tnta^ 

est,  1286,  1289. 
assignment  of  future^  at  law  and  in  equity,  1289. 
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usignmentB  of  a,  169,  1280-1284.    See  AflsiONMXNTa. 

o 

GAMIKO, 

oontraots  may  be  Illegal  by  statate,  402,  930. 
that  contract  is,  constitutes  defense,  938,  940. 

contraots  when  executed  not  canceled,  or  money  recovered  back,  938, 
940. 
when  execatory  canceled  or  negotiation  restrained,  938,  940. 

GEORGIA, 

law  and  equity  systems  distinct,  but  administered  by  same  tribunal  in, 

41,  note, 
person  having  "  complete  equity  "  may  maintain  ejectment  in,  137,  note, 

219,  note, 
•qnity  jnrisdiction  co-extensive  with  English  chancery,  285,  342,  345. 

statutory  provisions  concerning,  285,  note, 
election  of  widow  concerning  dower  in,  494,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
passive  trusts  in,  986,  note. 
express  trusts  in,  1003,  note, 
charitable  trusts  in,  1029,  note, 
implied  trusts  in,  1042,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1105,  note, 
married  women's  contracts  in,  1126,  note, 
equity  jurisdiction  over  administration  of  decedent's  estate  in,  849,  note, 

1154. 
mortgages  of  land  in,  163,  note,  1188. 
grantor's  lien  on  conveyance  does  not  exist  in,  1249. 

whether  formerly  assignable,  1254,  note, 
•quitable  remedies  and  decrees  operating  in  rem  in,  1317,  note, 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note, 
statutory  suit  to  quiet  title  and  remove  dond  from  title  m,  1396,  note, 

1397,  note. 

GIFTS   CAUSA   MORTIS, 

suits  for,  are  pecuniary  reliefs  belonging  to  eoncnrrent  jurisdiction,  187. 

what  are;  general  nature  and  essentials  of,  1146. 

if  article  delivered,  donee  a  trustee  for  donor,  nntH  donor's  death,  1146, 

1150. 
gifts  made  in  last  sickness,  presumed  to  be,  1146. 
nature  of  evidence  to  establish,  1146,  1147,  note, 
not  testamentary:  donee's  title  obtained  directly  from  donor,  1147. 
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imperfect  testamentary  and  inter  vivos  gifts  not  tapported  ai,  1147* 

liable  for  testator's  debts  in  deficiency  of  assets,  1147. 

to  whom  may  be  made,  1147. 

property  capable  of  bein/;;  subject  of,  1148. 

delivery,  an  essential  of,  1146,  1149. 

most  be  accompanied  by  intention  to  giTe*  and  intention  by  delivery, 
1149. 

to  whom  mnst  be  made,  1149. 

actual  or  constructive,  1149. 
acceptance  necessary:  presumption  of,  1149. 
inchoate,  nature  of,  1146,  1150. 
revocation  of,  before  death,  by  language  indicating  intent^  1146,  11601 

by  recovery  from  sickness  or  escape  from  peril,  1146,  1150. 

donor  must  die  of  very  sickness  or  peril  feared,  1146, 1146,  note,  11601 

not  possible  by  donor's  will;  satisfaction  of,  by  legacy,  11501 
jorisdiotion  of  ecclesiastical  courts  over,  1161. 

of  equity  concurrent^  187,  1151. 

exclusive,  where  right  and  interest  equitable,  1151. 

of  probate  courts  in  America  concerning,  1151. 

GIFTS  INTER   VIVOS, 

distinction  between,  and  testamentary  gifts,  where  made  In  fiduciary  reli- 

tioni,  957,  note,  960,  note, 
imperfect,  not  sapported  as  valid  gifts  eatua  moiiiM,  1 147. 
property  the  subject  of,  1148,  note, 
delivery  and  intention  necessary  in,  1149,  note, 
distinction  between,  and  gifts  causa  moriia  as  regards  revocation,  1160L 

GOOD  FAITH, 

as  principle  upon  whioh  early  chancellors  based  decisional  50^  66t 

GOOD-WILL, 

what  is,  and  capability  of,  of  assignment,  1355. 

sale  of  business  with,  when  enforced  against  vendor,  934,  note,  1356, 140^ 
note. 

GOVERNMENT, 

officers  of,  cannot  be  oompelled  to  discover  matters  of  stata^  203. 
contracts  interfering  with  functions  of,  illegal,  935. 
for  procurement  of  office,  935. 
interfering  with  legislative  proceedings,  935. 
with  execntive  and  judicial  proceedings,  935. 

GRACE, 

commencement  of  exercise  of,  by  chancellor,  83k 
statute  of  22  Edw.  m.  concerning,  34,  35. 

GRANTOR  AND  GRANTEE, 

trust  inferred  from  powers  and  authority  given  to  grantee,  101 L 


i 


INDEX.  2619 

Vol  I.,  W 1-577;  Vol.  IL,  $$  678-1126;  Vol.  IIL,  ^  1127-142L 
^TRANTOB  AND  GRANTEE  — C<mUnued. 

liabilities  and  rights  of,  in  conveyances  hj  mortgagors,  1206-120S.     See 

MORTQAGOB  AND  MORTOAGKB. 

grantee  of  mortgaged  premises  when  subrogated  on  payment  of  mortgage 
debt,  1212,  note, 
entitled  to  redeem  from  mortgages,  1220,  note, 
lien  of  grantor,  on  conveyance,  167,  1249-1259.    See  LuKS. 

See  Deeds. 
GUARANTIES, 

whether  pass  by  assignment  of  debt,  1279,  note. 

GUARDIAN  AND  WARD, 

what  rights  and  duties  between,  belong  to  eqoity,  99,  100. 

mistake  of  law  in  transactions  between,  relieved  against,  848L 

duty  to  disclose  in  transactions  between,  902-904. 

reward  to  guardian  for  procaring  or  consenting  to  marriage  with  ward, 

illegal,  931. 
conditions  or  limitations  restraining  marriage  to  extent  of  gaardian's  con- 
sent, valid,  933. 
number  requisite  to  give  consent  where  several,  933. 
validity  of  dealings  and  transactions  between,  961. 
constructive  trust  where  guardian  purchases  property  with  ward's  funds, 
422,  587,  1049. 
where  guardian  obtains  renewal  of  lease  in  his  own  name,  1050. 
in  wrongful  acquisition  of  trust  property  by  guardian,  1052. 
what  constitutes  charter  of  power  of  guardian,  1062. 
guardian  must  not  deal  with  ward's  property  for  own  advantage,  961, 
1075. 
must  not  mingle  his  own  with  ward's  funds,  1076. 
must  not  act  inconsistent  with  ward's  interests,  961,  1077. 
must  not  sell  ward's  property  to,  nor  buy  from  himself,  961,  1078. 
of  infants  and  insane  are  quasi  trustees,  157,  1088,  1097. 
committee  of  lunatic  entitled  to  redeem  from  mortgage,  1220,  note* 
Jurisdiction  of  equity  to  appoint  guardians,  78,  1306. 

when  exercised;  domicile;  situation  of  property,  1306. 
over  guardians,  157,  1097,  1308-1310.     See  Infants. 

how  far  abridged  by  jurisdiction  given  to  law  ooart%  78,  280, 
1309. 
guardian  compelled  to  account  in  equity,  78,  280,  1097,  1813,  1421,  note. 

H 

H£|RS, 

interest  of  vendee  under  executory  contract  for  sale  of  land  descends  to, 

105. 
cannot  during  life  of  ancestor  compel  discovery,  198,  note, 
right  of  discovery  of  title  deeds  by  and  against  devisee,  198,  note, 
bound  by  election  of  ancestor,  516. 
surrender  of  copyholds  against,  supplied,  588. 
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are  not  bona  fide  parohaaerti,  747. 

held  a  trustee  when  devise  prevented  throngh  fraud,  919,  1054. 

agreements  between,  to  share  property  which  may  descend,  not  fllegal, 

931,  note. 

transactions  with  expectant^  when  relieved  against^  053. 

'post  obU  contracts  made  with,  when  relieyed  against^  954. 

resulting  trust  enforced  against,  1043. 

constructive  trust  enforced  against,  1048. 

trust  devolving  on,  on  death  of  trustee,  1060. 

land  descends  to,  when  devise  lapses,  1143,  1144. 

cannot  maintain  action  to  construe  will,  1156. 

money  directed  or  agreed  to  be  laid  out  in  land  descends  to,  371,  1165. 

resulting  trust  to,  on  total  failure  of  purposes  of  conversion  of  land,  1170l 

in  partial  failure,  in  wills,  surplus  results  to,  as  money,  1171. 

in  partial  failure  of  purposes  of  conversion  of  money,  indeeda^  1174 
mortgagor's  interests,  in  equity,  descend  to,  73,  162,  1181. 
of  mortgagor  subrogated  on  payment  of  mortgage  debt,  798,  1212,  note 
entitled  to  redeem  from  mortgages,  1220,  note, 
grantor's  lien  avails  against  grantee's,  1253. 

may  be  enforced  by  grantor's,  1254. 
vendor's  legal  title  in  land  descends  to,  1261. 
vendee's  interest  descends  to,  105,  368,  372,  1261,  1406. 
hope  of,  inheriting  is  mere  expectancy,  1286. 

HONESTY, 

as  a  principle  upon  which  chancellor  based  deoisions,  85,  60. 

HUSBAND  AND  WIFE, 

what  rights  and  duties  between,  belong  to  equity,  99,  100. 

wife  not  compelled  to  make  discovery  against  hnaband,  203. 

power  of,  over  community  property,  503. 

legacy  by  husband  to  creditor- wife,  whether  in  satisfaction,  539. 

portion  or  advancement  to  her  husband,  whether  in  satisfaction  of  l«gMy 

to  female  child,  559. 
defective  execution  of  powers  aided  on  behalf  of  wife,  588,  589,  834. 
conveyances  or  settlements  in  fraud  of  marital  rights  set  aside,  920, 1113. 
agreements  for  separation  between,  when  valid  and  enforced,  402^  ao^ 

932,  1402,  note. 

dealings  between,  when  invalid,  963. 

trnst  arising  where  husband  purchases  property  with  wife's  money,  422, 

587,  1037,  note,  1049. 
no  trust  results  where  husband  purchases  property  in  wife's  name, 

1039,  1041. 
nor  in  conveyance  from  husband  to  wife,  981. 
covenant  to  settle  by  either,  created  use,  981. 
rights  of  husband  on  death  of  wife  intestate,  1110. 
rights  of,  in  marriage  settlements  in  case  of  adultery,  1110. 
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legacies  between,  whether  preferred  in  abatement,  1141. 

executory  agreements  between,  before  marriage,  enforced  in  equity  after, 

1297,  1403,  note, 
hosband*!  liability  for  wife's  necessaries  constitntes  equitable  debt»  1299. 

See  llAXBiis  WoxiN, 


I 
IDAHO, 

distinction  between  legal  actions  and  suits  in  equity  abolished  in,  40,  note. 

recording  in,  646,  note. 

assignments  of  things  in  action  in,  705,  note. 

real  party  in  interest  to  sue  in,  1273,  note. 

interpleader  in  legal  actions  in,  1329,  note. 

statutory  suit  to  quiet  title  in,  1396,  notes. 

IDIOTS, 

transactions  of,  when  invalid,  946. 

jurisdiction  of  equity  over  persons  and  property  of,  1311-1814.    8m  Noh 

COMPOnS  MSNTIS. 

IGNORANCE, 

relief  from  forfeitures  occasioned  by,  451,  454. 

when  does  not  prevent  estoppel,  809. 

essential  prerequisite  of  mistake  is,  839. 

mistake  of  fact  may  consist  of,  854. 

delay  throagh,  of  fraud  does  not  bar  remedies,  917. 

inadequacy  accompanied  by,  relieved  against,  928,  948. 

in  setting  up  defense  at  law,  not  relieved  against,  1361,  note. 

of  facts  constituting  defense,  no  excuse  for  failure  to  make  it^  1361,  note. 

ILLEGALITY, 

Jurisdiction  of  equity  in  cases  of,  not  abridged  by  remedy  given  at  law,  278, 

280. 
maxim.  He  who  seeks  equity  must  do  equity,  applied  where  relief  sought 
against,  391,  937. 
He  who  comes  into  equity  must  come  with  dean  hands,  applied  to 
cases  of,  402. 

limitations  on  the  application  of  the  maxim,  399,  note, 
in  assignment  of  things  in  action,  as  between  assignors  and  assignees^  709. 
Illegal  contracts  and  transactions  constituting  constructiye  fraud,  929-942. 
kinds  of  relief,  affirmative  and  defensive  in,  929. 
illegal  because  contrary  to  statute,  402,  note,  930. 

usurious,  gaming,  and  smuggling  contracts,  402;  note^  080L 
illegal  because  opposed  to  public  policy,  931-935. 

to  influence  a  testator  in  making  dispositions,  981. 
to  share  property  which  may  descend,  931,  note, 
interfering  with  freedom  of  marriage,  931. 
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marriage  brokeraga  oontracta,  98L 
oontraota  in  reatraint  of  marriage,  93L 
rewarda  for  marriagea,  031. 
aeoret  oontraota  in  fraud  of  marriage,  981. 
for  a  separation,  when  valid,  and  enforcement  of^  402^  note,  9SS; 

1402,  note, 
oonditiona  and  limitations  in  instmmenti  in  restraint  of  mar- 
riage, when  valid,  933.    See  Mabbiao& 
in  restnunt  of  trade,  934.    See  Tradi. 
interfering  with  bidding  at  anctions;  pnifing,  934. 
nae  of  frandalent  trade-marks,  934,  1353. 
policy  of  atatnte  regulating  business  dealinga  interfered  with, 

402,  note,  934. 
trading  with  alien  enemies,  934. 

interfering  with  governmental  functions,  935.    See  GoYKBHimT. 
Qlegal  beoauae  opposed  to  good  morals,  936. 

for  past  or  future  illicit  sexual  intercourse,  402;  936. 
promoting  or  furnishing  opportunities  for  unlawful  oohabitatioD 

or  prostitution,  402,  936. 
oonatituting  champerty  or  maintenance,  936. 
forbearance  or  abandoning  of  criminal  proaeoution,  402;  936. 
equitable  jurisdiction  in  case  of,  937-942. 

usurious  contracts  relieved  against,  391,  403,  note^  937.    See 

USUBT. 

gaming  oontracts,  when  reUeved  against^  402;  938.    See  GiM- 

nro. 
ordinary  illegal  oontraota  when  relieved  againat^  402,  939. 
maxima  limiting  exercise  of  jurisdiction,  40^  403,  929,  939-942i 
See  Is  Pabi  Dxlicto. 
meaning  of  maxim.  In  pari  deUdOp  eto.,  939. 
in  pari  delicto^  general  rules,  401,  402;  929,  940. 

limiUtions,  403,  941. 
when  not  in  pari  delicto,  403,  942. 
illegal  oontraota  cannot  be  ratified,  964. 
tmata  illegal  or  unlawful,  not  enforced,  987. 
resulting  trusts  in  case  of,  of  purposes,  1032. 

corporations  and  directors  restrained  from  committing  illegal  acts^  1345. 
public  officers  restrained  from  committing  illegal  aots^  1345. 

ILLICIT  INTEROOURSB, 

contracts  based  upon  future  or  past,  illegal,  936. 

based  upon  termination  of,  and  providing  for  children  from,  valid,  4(ML 

ILLINOIS, 

law  and  equity  systems  distinct,  but  administered  by  same  tribunal  is, 

41,  note, 
equity  jurisdiction  co-extensive  with  English  chancery,  286,  843^  Wh 
statutory  provisions  concerning,  285,  note. 
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election  of  widow  entitled  to  dower  in,  494,  note. 

notioe  of  fit  pemdem  in,  640,  note. 

recording  in,  646,  note. 

effect  of  other  kind  of  notioe  in  absence  of  record  in,  664,  note. 

deeds  of  trait  in,  996,  note. 

charitable  trusts  in,  1028,  nots^  1029,  note. 

statutory  provisions  concerning  married  women's  separate  property  and 

contracts^  1099,  note, 
married  women's  power  of  disposition  of  separate  property  in,  1106^  note, 
married  women's  contracts  in,  1126,  note, 
eqnity  jnrisdiction  over  administcatioin  of  decedent's  estate  in,  849^  note^ 

1164 
mor^ages  of  land  in,  168;  note,  1167. 
grantor's  lien  on  conveyance  exists  in,  1M9. 

whether  assignable,  1254,  note. 
eqnitaUe  remedies  and  decrees  operating  (m  rem  In,  1817,  note, 
statntory  soit  to  quiet  title^  and  remove  doads  from  tltls  in,  1896,  notes^ 
'  1807,  note. 

njJXERACY, 

contracts  with  illiterate  persons  may  be  relieved  against,  866,  note^  948. 

DCPBOYEMENTSi 

nude  by  joint  owner;  right  of  contribntion  and  equitable  lien  for,  1240. 

compensation  for,  in  suits  for  partition,  1240,  note,  1389. 
made  under  mistake  as  to  title,  compensation,  and  equitable  lien  for, 

1241. 
made  by  life  tenant;  right  of  reimbursement^  and  equitable  lien  for,  124Z 
vendee  of  land  from  time  of  conclusion  of  contract  entitled  to  subsequent, 

1406. 
making,  as  constituting  part  performance  of  verbal  oontraot^  1409. 

INADEQUAC7, 

of  legal  remedies  as  affecting  equity  Jurisdiction,  182;  188,  187-189,  178^ 

176,  180,  21(^222.    See  RxMSDna 
of  price,  whether  constitutes  actual  notice,  600. 
d  consideration  as  affecting  honaJUk  purchaser,  747,  note. 

as  constituting  constructive  fraud,  925-928.    See  Fbaud,  CoHSXEUor- 


In  connection  with  personal  incapacity,  948-954.    See  Fbaui)^  Ck)V- 

BTBUUTIVM. 

unosiiNrrY, 

requirement  of,  as  ground  of  exercise  of  equity  Jurisdiction  on  lost  sealed 
instruments,  831. 
on  lost  unsealed  instruments,  882. 

INDIAKA, 

distinction  between  sealed  and  unsealed  instruments  abolished  in,  7<^  note. 
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equity  jnriBdiotion,  extent  of,  in,  287>  342,  84S. 
statntory  provisions  concerning,  287,  note, 
reformed  procedore  adopted  in,  40,  note,  287. 
recording  in,  646,  note^  733,  note. 

effect  of  other  kind  of  notice  in  abeence  of  reoord  in,  664^  nota. 
aesignmenta  of  things  in  action  in,  706,  note, 
deeds  of  trast  in,  995,  note, 
eharitable  trusts  in,  1028,  note^  1029,  note, 
resnlting  tmsts  in,  where  conveyance  to  one»  price  paid  by  anoChor,  lOti^ 

note, 
statntory  provisions  concerning  married  women's  sepwata  property  and 

contracts  in,  1099,  note, 
married  women's  oon tracts  in,  1126,  notes. 

equity  jurisdiction  over  administration  of  decedents'  estate  in,  1154 
mortgages  of  land  in,  163,  note,  1188. 
grantor's  lien  on  conveyance  exists  in,  1249*. 

whether  assignable,  1264,  note, 
real  party  in  interest  to  sne  in,  1273,  note, 
personal  representatives  of  deceased  Joint  debtor  sued  with  sarriTon  !■, 

1301,  note, 
estate  of  joint  surety  whether  liable  in,  1302,  note, 
equitable  remedies  and  decrees  operating  in  rem  in,  1317,  notow 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1368^  notsu 
necessity  for  injunction  restraining  action  at  law  where  new  parties  lO* 

quired,  obviated  in,  1372;  note, 
statutory  suit  to  quiet  title  in,  1396,  notes. 

INFANTS, 

proceedings  in  which  jurisdiction  is  exercised  over,  are  exolnaively  eqol- 

table  remedies,  171. 
discovery  will  not  be  granted  against,  199. 
doctrine  of  election  whether  applies  in  attempted  dispositioos  by  wills  o^ 

482. 
election  by,  made  by  court,  509. 

relief  against,  given  to  bona  fide  purchaser  for  frand,  7801 
equitable  estoppel  applied  to,  815. 
contracts  of,  generally  voidable,  945. 
disabilities  of,  no  defense  to  fraud,  945i 
may  be  trustees,  987. 

legacies  given  to;  jurisdiction  of  equity  over,  exclusive,  1128. 
money  from  land  of,  sold  compulsorily  under  statute,  not  converted,  1167* 
conversion  of  property  of,  under  order  of  courts  1 167,  note, 
cannot  elect  to  have  a  reconversion;  election  by  the  court,  1176^  note, 
money  advanced  to  pay  debts  of,  constitutes  equitable  debt,  ISOOi 
Jurisdiction  of  equity  over  persons  and  estates  o^  78^  1303-1310. 
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importance  of  jarudictioa  in  Bngland,  78,  1303L 
■tatatory  changes  in  America,  78,  1303,  1904. 
origin  of  the  jurisdiction,  1304. 

whether  originated  in  king's  power  as  parens  pcUrhf,  1304. 
firmly  established  and  exercised  as  judicial  function,  1304. 
how  acquired,  1305. 

must  be  made  a  ward  of  court  by  some  proceeding,  1305. 
existence  of  property  whether  necessary  to  exercise  of  jurisdio- 
tion,  170,  note,  1300. 
allegation  of  property  formal,  1305. 
•acttnt  of  the  jurisdiction,  1306,  1307. 
appointment  of  guardians,  1306. 

when  appointed;  domicile;  situation  of  property,  1306. 
controlling  the  person  of,  1307. 

removal  from  custody  of  guardian  or  parent^  1307. 
jurisdiction  when  exercised,  1307. 
how  exercised;  supervision  of  the  guardian,  1308-1310. 
intellectual,  moral,  and  religious  education  of  ward,  1307,  1308. 
management  of  property;  maintenanoe  of  ward,  1309. 
to  what  property  extends,  1309. 
allowance  to  parent  for  maintenance,  1309,  notei 
sale  of  property  for  maintenance,  1309. 
marriage  of  ward,  1310. 

must  be  with  consent  of  court,  1310. 
when  without  consent,  1116,  note,  1310. 
neeiver  appointed  of  estates  of,  during  litigation,  1332. 
bound  by  decree  in  partition,  1387. 

See  Guardian  and  Wabdu 
INJUNCTIONS, 

early  ehanoery  jurisdiction  increased  by  use  of  preventive  remedies,  37. 

granted  in  opposition  to  law,  51. 
a  well-established  equitable  remedy,  110,  112. 

exclusively  equitable,  171. 
legal  estate  protected  by  exclusively  equitable  remedy  of,  138,  170,  221, 

1346. 
operate  in  personam,  135,  note,  170,  1360. 

final  relief  granted  on  jurisdiction  obtained  for  purpose  of,  236,  237. 
to  prevent  multiplicity  of  suits.    See  Multiplicity  ov  Suits. 
power  of  courts  of  New  Hampshire  to  grant,  303,  307. 

of  courts  of  Massachusetts,  319. 

of  Maine,  331,  333. 
application  of  maxim,  Equity  aids  vigilant,  not  those  who  slumber  on 

rights,  to  suits  for,  418. 
estoppel  by  acquiescence  preventing  remedy  of,  418,  817,  1359. 
remedies  in  case  of  fraud  accompanied  by,  910. 
when  granted  in  contracts  in  restraint  of  trade,  934. 

executory  gaming  contracts,  938,  940. 

when  parties  are  in  pari  delicto,  938,  940. 
8  Eq.  Jrn  —165 
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by  beaefieiary  against  trustee  to  render  final  relief  effioient»  1068,  ISM^ 

note, 
whether  granted  to  restrain  acts,  eto.,  in  another  state,  1318^  note,  1361, 

note, 
origin  of;  •' interdicts, "  1337. 
may  be  final,  or  preliminary  and  interlocutory,  1837* 

general  principles,  doctrines,  and  rnles  the  same,  1337. 
remedy  o^  is  preyentive,  prohibitory,  or  protective,  1337* 
statutory  provisions  concerning  granting  of,  1337. 

e£Feot  on  equity  jurisdietion,  1337. 
tendency  of  American  courts  is  to  narrow  scope  of,  227,  note^  1338,  nots^ 

1341,  note, 
fundamental  principles  governing  issue  o^  1338. 
principle  is  affirmative  and  negative,  1338. 
violation  of  rights  will  be  prohibited,  unless  oonsiderationa  of  pdli^ 

or  expediency  forb>d,  1338. 
inadequacy  of  legal  remedies  as  determining  right  to,  1338. 
^  protect  equitable  estates  or  interests,  and  aid  equitable  remedies,  1339^ 
1340. 
questions  of  inadequacy  of  legal  remedies  cannot  arise,  1339. 
where  aid  of,  required,  jurisdiction  to  grant  exists  and  exercised, 
1339. 
effect  of  statute  authorizing  notice  of  Us  pendens,  1339,  note. 
transfer  of  negotiable  instruments  restrained  for  fraud,  etc,  221, 
13iO»  1363,  note,  1377,  note, 
stocks  not  strictly  negotiable,  1340. 

chattels  and  other  property,  221,  899,  note,  1340,  1368,  note. 
payment  of  money  in  violation  of  trust  restrained,  1340. 
breach  of  trust  prevented  by,  1340. 

violation  of  confidence  restrained,  1340,  note, 
property  in  litigation  protected  by,  1340. 

transfer  of  lands,  chattels,  or  securities  restrained  in  suits  to  enforce 
equitable  right  against  property,  1340. 
to  prevent  violation  of  contracts,  1341-1344, 
are  negative  specific  enforcements,  1341. 
governed  by  same  rules  as  specific  performance,  1341. 
may  be  granted  where  stipulations  are  negative  or  aflirmative,  1341. 
inadequacy  of  legal  remedies  the  test,  1341. 

more  freely  granted  in  England  than  America,  227,  note,  1341,  note, 
restrictive  covenants  creating  equitable  easements,  689,  1295,  1342L 
granted  against  immediate  parties  and  subsequent  purchasers 

with  notice,  689,  1295,  1342. 
covenant  need  not  "run "  with  the  land,  689,  1295,  1342. 
granted  almost  as  a  matter  of  course,  1342. 
contracts  for  personal  acts,  1342. 

remedy  at  law  may  be  wholly  inadequate,  1343. 
specific  performance  not  decreed,  1343,  1402,  note, 
when  violation  restrained  by,  1343,  1402;  note. 
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■pedal  agreements  generally  negative  in  nature,  1344. 

granted  where  specific  performance  enforced  if  affirmatl?i^  1844 
inadequacy  of  legal  remedies  the  criterion,  1344. 
agreements  not  to  carry  on  trade,  934,  1344,  note. 

not  to  bnild,  pablish  rival  work,  eta,  1344,  note, 
affirmative  contracts  implying  negative,  1344,  note, 
corporations  and  directors  restrained  from  doing  illegal  or  tiUra  vim  acts, 
or  violating  trnst  duties,  1346. 
from  admitting  to  and  expulsion  from  membership,  1345. 
between  mortgagors  and  mortgagees,  to  restrain  waste,  improper  laleai 

ete.,  134S. 
puUic  officers  not  restrained  from  acting  as  such,  1345. 

illegal,  improper,  or  unlawful  acts  when  restrained,  1345, 

imposition  or  enforcement  of  taxes,  258-260,  265,  270,  278,  1346. 
SeeTAXss. 
elond  on  title  prevented  by,  1345,  1398,  note. 
married  women's  property  protected  by,  1345. 
granted  in  partnership  controversies,  1345. 
special  cases  where  granted,  1345,  note, 
to  prevent  or  restrain  commission  of  torts,  1346-1358. 
estates  and  interests  generally  legal,  1346. 
inadequacy  of  legal  remedies  the  criterion,  221,  1346. 
kinds  and  classes  of  torts  restrained,  1347. 

where  legal  remedy  is  and  is  not  inadequate,  1347. 

title  must  be  clear  and  injury  real,  1347,  1350. 

in  case  of  waste,  actual  or  threatened,  1348.    See  Wastb. 

public  and  private  nuisances,  1349-1351.    See  KviSAXOia. 
violation  of  easements,  1351. 
patent  rights  and  copyrights,  1352. 
literary  property,  as  distinct  from  copyright^  1358L  ^ 
works  of  creative  art,  1353. 
trade-marks,  1354. 

good-will,  934,  note,  1355,  1405,  note, 
trespasses,  1347,  1356,  1357.     See  Tkesbabsmb. 
slander  of  title;  libels;  wrongful  use  of  name,  1358. 
mandatory,  1359. 

term  is,  in  strictness,  confined  to  interlocutory  or  preliminary,  1859. 
final  relief  of  removing  obstructions  properly  abatement^  and  not^ 

1359. 
may  compel  defendant  to  undo  wrongful  act,  1359. 
when  granted,  1359. 

granted  more  freely  in  England  than  America,  227,  note,  1359,  note, 
acquiescence  as  defeating  right  to,  1359. 
to  restrain  actions  or  judgments  at  law,  1360-1365. 
origin  of  the  jurisdiction,  1360. 

equitable  jurisdiction  built  up  through  instrumentality  of,  37,  1360. 
addressed  to  litigant  parties,  and  not  to  law  ooorts,  1360. 
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when  jurisdiction  not  exercised;  general  doctrine,  1361. 

court  of  law  able  to  do  as  full  justice  as  court  of  equity,  IMl. 
where  ground  of  decision  equally  available  at  law,  1361. 
failure  of  valid  defense,  or  erroneous  decision  at  law,  1361. 
ignorance,  mistake,  or  negligence  as  regards  defense,  866^  noto^ 

1361,  note, 
criminal  proceedings  not  enjoined,  1361,  note, 
action  in  foreign  country  or  state,  1361,  note, 
proceedings  in  other  equitable  actions,  1361,  note, 
when  jurisdiction  exercised,  1362-1364. 

equitable  estate,  rights  or  interest  involved,  219,  221,  1368. 
cause  containing  distinct  legal  and  equitable  questions,  1369L 
on  sealed  obligation  after  payment  of  debt,  61,  70,  102. 
to  prevent  multiplicity  of  suits,  1362,  note.     See  MuLTiPuaiTf 

ov  Suits. 
when  discovery  in  aid  of  defense  sought,  1362,  note, 
legal  remedies  inadequate,  221,  914,  note,  1363. 

instruments  executed  through  fraud,  221,  914^  note,  1963. 
equitable  affirmative  relief  necessary,  1363. 
fraud,  accident,  or  mistake  in  trial  at  law,  221,  836,  871«  899, 

note,  914,  note,  919,  1364. 
final  relief  granted,  when  restrained,  236. 
jurisdiction  obsolete  through  power  of  granting  new  trials  at  law, 
1365. 
remaining  in  courts  of  equity,  278,  280,  1365. 
equitable  defenses  in  legal  actions,  as  a  substitute  for,  to  restrain  leg*! 
actions  or  judgments,  1366-1374. 
effect  of  equitable  pleas  permitted  under  common-law  procedure, 

1367. 
equitable  defenses  under  the  reformed  procedure,  1368. 

legal  and  equitable  defenses  united  in  what  states,  1368,  note, 
meaning  and  nature  of  equitable  defenses,  1369. 

may  entitle  defendant  to  affirmative  relief  or  operate  as  bar, 
1369. 
injunctions  against  actions  at  law  in  general  nnneoessaiy,  1870. 

effect  of  courts  of  original  jurisdiction  having  full  equity  powec% 
1370,  note, 
injunctions  when  may  still  be  necessary,  1371-1373. 
to  prevent  multiplicity  of  suits,  1371. 

cross-complaint  precluding  necessity  for,  1371. 
where  new  parties  required,  1372. 

where  codes  provide  for  bringing  in  new  parties,  137SL 
cross-complaint  precluding  necessity  for,  1372. 
where  no  affirmative  relief  required,  in  states  requiring  affirm- 
ative relief  on  equitable  defenses,  1373. 
illustrations  of  equitable  defenses,  1374. 
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IN  LOCO  PARENTIS, 

legacy  gi^tn  by  one,  to  creditor-child,  whether  in  satiefactioii,  689. 

debt  by  one,  to  child  whether  latiafied  by  advancement  in  parenVa  lif^ 

time,  640. 
l^;aciea  to  child  whether  satisfied  by  portions  and  adTancementi,  66S- 

564.    See  SATiSFAcnov, 
portions  to  child  whether  satisfied  by  snbseqnent  legacies,  565-668.    See 

SATI97A0n0V. 

defectiye  execution  of  powers  aided  on  behalf  of  child,  588,  589,  834. 
tmst  inferred  when  property  given  to  one  with  directions  for  mainte- 
nance, 1012. 
no  resulting  trust  where  title  taken  in  another's  name  by  on*  in,  1030« 

1041. 

See  Paunt  ahd  Child. 

IN  PARI   DELICTO, 

no  relief,  in  general,  from  actual  fraud,  where  plaintiflP,  401,  916. 
limiting  exercise  of  equitable  junsdictbn  over  illegal  contracts,  402,  403; 
929,  939-942. 
meaning  of,  939. 

cancellation,  or  recovery  back  of  money  not  decreed,  when  contract 
executed  where  plaintiff;  402,  929,  938,  940. 
decreed  in  special  cases  from  motives  of  public  policy,  403,  941. 
in  usurious  contracts,  403,  note,  937,  941,  note, 
in  marriage  brokerage  contracts,  941,  note, 
in  secret  bargains  in  compositions  and  assignments,  403^ 
note,  967. 
corporation,  when  estopped  from  setting  up  illegality,  940,  note, 
suit  by  third  person  for  accounting  or  recovery  of  proceeds, 
940,  note, 
contract,  when  executory,  not  enforced,  402,  929,  938,  940. 

specific  performance  refused,  where  illegality  disclosed  by  evi- 
dence, 940. 
nature  of  evidence  to  show  illegality  to  constitute  defense,  940,  note, 
oontract,  when  executory  canceled,  or  ancillary  remedies  granted* 
940. 
relief,  when  granted,  937,  938,  940. 
when  parties  not,  full  relief  granted  against  executed  and  executory 
contracts,  403,  929,  937,  942. 
eases  which  may  occur,  942. 

duress,  threats,  undue  influence,  etc,  942. 
contracts  intrinsically  unequal,  942. 
knowledge  or  belief  that  property  or  money  will  be  put  to  Illegal 

use  or  crime,  942,  note, 
contracts  illegal  by  statute  enforced  on  implied  contract;  942;  note. 
uUra  virea  and  other  corporate  contracts,  942;  note 

IN  PERSONAM, 

decrees  and  remedies  of  equity  operating.    See  Dkobiis. 
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IN  REM, 

dboreea  and  remedial  o!  equity  opentiiig.    See  DaaBBOi 

IKS0LVENC7.    See  Bankbuptct  avd  Iksolyinot. 

INSURANCE, 

duty  to  diflolose  to  fallest  extent  in  oontraot  of,  902,  907. 

■pecifio  performance  of  agreements  to  insure,  1402;  note. 

See  PoLiGiBS  OF  Issvrasom, 

INTERPLEADER, 

is  an  ezolusively  eqnitable  remedy,  171. 

remedy  of,  is  ancillary  and  provisional,  171,  1819,  13201 

is  not  specific,  171,  1319,  1320. 

in  what  cases  granted  at  common  law,  1320,  note. 

general  natare  and  object  of,  1320. 

-     rationale  of  the  remedy;  the  risk  of  being  rezed  by  several  sniti^  1820^ 

effect  of  double  liability,  1320,  note. 

nature  of  the  risk,  1320,  note. 

•ait  may  not  have  been  actually  commenced,  1320,  note. 

inadequacy  of  legal  remedies  when,  granted,  221,  1320. 

may  be  granted  whether  claims  are  legal  or  equitable,  1321. 

essential  elements  requisite  for  remedy  of,  1322-1326. 

the  same  thing,  debt,  or  duty,  1323. 

claims  of  different  amounts,  1323,  note. 

taxes  levied  in  different  counties,  1323^  note. 

identity  of  claims  in  choses  in  action,  1323;  notsu 

privity  between  opposing  claimants,  1324. 

no  relief  of,  where  titles  independent,  1324. 

plaintiff  a  mere  stake-holder,  without  claim  or  interest^  132Si» 

interest  in  legal  question  at  issue  not  prejndioial,  132S. 

charge,  lien,  or  claim  admitted  by  defendants,  1825. 

stake-holder  must  be  the  plaintiff  1325,  note. 

must  be  in  possession  or  custody  of  fund,  1825,  nots^ 

BO  independent  liability  to  one  claimant,  1826. 

liability  on  contract  or  for  acknowledgment  of  title^  1826. 

fraud  or  mistake  in  promise  or  acknowledgment^  1820L 

liability  arising  from  nature  of  original  relation,  1326. 

bailee  and  bailor;  principal  and  agent;  tenant  and  landkff^ 

eta,  1326,  1327. 

bj  bailees,  agents,  tenants,  and  parties  to  oontraots,  1820;  1887. 

not  in  general  allowed,  1326,  1327. 

allowed  when  opposing  claimant's  title  is  derivatlTO^  and  sol  M> 

tagonistio,  1327. 

bin  of^  what  allegations  must  contain,  1328. 

must  be  accompanied  by  an  affidavit^  1328L 

plaintiff  in,  when  entitled  to  oosts,  1328. 

In  legal  actions,  1329. 

general  scope  of  the  statutes,  1829. 

effect  on  equity  jurisdiction,  297,  note,  1889» 
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as  ■apeneding  disco^erj^  193,  198,  note,  209* 

INTOXICATION, 

tnnnetioQs  with  penons  lutozicated*  whether  invalid,  949. 

INVESTMENTS, 

by  tniateee»  1071-1074^    See  Tauarai  and  dsrui  qub  Tausb 

IN  VrNCUUS, 

inadequacy  with  penon%  may  be  ground  for  relief,  928,  948. 
ill^^  ccmtraeta  made  with  person^  relieved  againati  942. 

IOWA. 

dlatinetioB  between  sealed  and  uneealed  tnetmmenti  abolished  in,  70,  note. 

•qnity  jnrisdietion  co-eztensive  with  English  chancery,  in,  285^  842^  34fi, 
statutory  provisions  concerning,  285,  note. 

reformed  procedure  adopted  in,  40,  note,  287. 

time  within  which  widow  must  elect  in,  513,  note. 

notice  of  U$  pendent  in,  640,  note. 

recording  in,  046,  note, 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664^  note. 

assignments  of  things  in  action  in,  705,  note. 

deeds  of  tmst  in,  995,  note. 

eharitable  trusts  in,  1029,  note. 

statutory  provisions  concerning  married  women's  separate  property  and 
eontracts,  in,  1099,  note. 

married  women's  eontracts  in,  1126,  note. 

eqoity  jurisdiction  over  administration  of  decedents'  estates  in,  1104 

mortgages  of  land  in,  163,  note,  1188. 

grantor's  lien  on  conveyance  exists  in,  1249. 

real  party  in  interest  to  sue  in,  1273,  note. 

personal  representatives  of  deceased  joint  debtor  sued  with  surviron  In, 
1801,  note. 

eqoitable  remedies  and  decrees  operating  in  rem  in,  1317,  note. 

interpleader  in  legal  actions  in,  1329,  note. 

appointment  of  receivers  in,  1335,  note. 

granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1368,  note. 

necessity  for  injunction  restraining  action  at  law  where  new  parties  re- 
quired obviated  in,  1372,  note. 

statutory  suit  to  quiet  title  in,  1396,  notes. 

payment  of  price  in,  as  pari  performance,  sufficient  to  enforce  verbal  oon* 
traet^  1409,  note. 

J 
JOINT  OWNERS, 

early  equity  jurisdiction  of  controversies  between,  61. 
joint  ownership  preferred  at  common  law  to  ownership  in  eommon,  400^ 
408. 
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pnferenoa  given  to  ownership  in  oommon  over,  by  equity,  406,  4011 

applioation  of  maxim.  Equality  is  equity,  408,  408. 
when  legal  rule  in  favor  of  joint  ownership  operatet  in  equity,  408. 
legislation  declaring  against  joint  ownerahip,  408. 
trustees  are,  of  trust  property,  1060. 
entitled  to  redeem  from  mortgages,  1220,  note, 
equitable  lien  from  expenditure  by  one  of  several,  1240. 
partition  of  land  between,  at  law,  1386. 

in  equity,  1386-1390.     See  pARTmoir  ow  Lahd. 
aooounting  between,  inequity,  1421,  note. 

as  an  incident  to  partition,  1389,  1421,  note. 

JOINT  RIGHTS  AND  LIABILITIES, 

maxim.  Equity  looks  to  intent  rather  than  to  form,  applied  to,  384b 

leaning  of  the  common  law  in  favor  of,  406,  409, 1301. 

how  regarded  in  equity,  406,  409,  1301. 

maxim.  Equality  ia  equity,  applied  to,  406,  409. 

contribution  among  persons  jointly  or  jointly  and  severally  liablcb  I41t, 

JUDEX, 

office  of,  in  Roman  law,  4,  6. 

JUDGMENTS, 

nature  of  reliefs  in,  under  reformed  procedure,  87, 116,  183^  S57* 
rules  concerning  at  common  law,  113,  176. 

in  equity,  114,  115,  175. 
as  constituting  notice,  641-643. 

priorities  between  liens  of,  and  those  created  by  trusts  or  eontntfli  is 
rem,  685,  720-725. 
inferiority  of  judgment  liens,  generally,  685,  720. 
between  subsequent  docketed,  and  prior  unrecorded  mortfsge^  719^ 
721,  722. 
mortgages  to  secure  future  advancea,  1198,  1199, 
defectively  executed  and  equitable  mortgages,  686^  nols^  7n« 

note, 
against  grantee  and  grantor's  lien,  721,  note,  1263. 
against  grantee  and  grantor's  lien  by  reservation,  1258,  note, 
vendee  and  vendor's  lien,  685,  note,  720,  note,  721,  nots^  1861t 

note, 
interest  of  cestui  que  trusi,  685,  note,  721,  note, 
notice  of  prior  lien  or  unrecorded  mortgage,  723. 
between  purchase  at  sale  under  subsequent^  and  prior  unreeocdsd 
mortgages  or  liens,  721,  773. 
purchase-money  mortgages  and,  against  mortgagor,  72S. 
whether  corrected  for  mistake,  871,  1376. 
when  canceled  for  accident,  mistake,  or  fraud,  836,  871»  914,  note^  919, 

1877. 
when  fraudulent^  a  defense,  919. 
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aided  in  equity  when  prevented  or  hindered  by  fraud,  919,  noit^ 

when  enjoined,  1860-1366.    See  iNjuvonoNS. 

in  statutory  raita  to  quiet  tiUe,  effect  of,  1397,  note. 

when  removed  aa  oonatitnting  doud,  1399,  note. 

apedfio  performanoe  of  agreements  to  oompromiae  and  diacfaarge,  1402; 

note. 

neoeaaity  for  obtaining,  as  preliminary  to  oreditors'  suits,  141ft. 

See  Deobxks. 
JURISCONSULTS, 

functions  and  "responses  "  of,  in  Roman  law,  6,  note. 

JURisDicrnoN, 

of  equity.    See  Jubisdictioh  ov  Equitt. 

of  praters  in  Roman  law,  6. 

definition  of,  129. 

of  American  oourts,  state  and  national,  whenoe  derived,  86,  note,  288i 

JURISDICTION  OP  EQUITY, 

necessity  of  historical  review  of,  1. 
commencement  and  progress  of,  12,  80-42. 
ancient  office  of  chancellor,  12,  31. 
early  ordinary  jurisdiction  of  chancellor,  32. 
chancellor's  extraordinary  jurisdiction;  grace,  33-86. 
commencement  of,  33. 

rapid  growth  of;  statute  of  22  £dw.  m.,  eonoeming,  84,  86, 
principles  upon  which  chancellor  based  decision^  86^  60. 
development  of,  36-39. 

ill-defined  in  earliest  periods,  36. 

over  crimes;  recovery  of  land;  trespass,  36. 

causes  tending  to  extend,  87,  38. 

the  power  of  probing  consoienoM,  87* 
of  prevention,  87. 

of  awarding  damagei,  by  statute,  87* 
recognition  by  Parliament,  87. 
introduction  of  uses,  88. 
opposition  to,  from  Parliament  and  common-law  judges,  89. 
how  far  combined  with  that  of  law  in  England  and  Amcrioa,  40-^ 
early  corrective  and  supplementary,  60-^2. 
bow  determined  at  the  present  day,  62. 
effect  on,  through  changes  in  legal  rules,  instances,  69-^. 

sealed  and  lost  instruments,  penalties,  mortgages,  inisti^  recording, 

administration,  infants,  and  married  women,  70  -SO. 
statutory  limitations  of,  81. 
practical  abolition  of  auxiliary,  82,  83,  143. 

reformed  procedure  as  affecting,  84-88,  368-858.     See  Rsiokked 
Pbocbdurb. 
u  a*basis  of  equity  classification,  121-125.     See   CLASsmoATioy  of 
Equitt. 
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definition  o^  129, 130. 

reqnuites,  in  order  that  a  case  may  come  within  the^  130^  491^ 
want  of,  effect  on  judgment^  129,  ISO. 
objection  to,  when  to  be  raised,  129,  note,  130. 
distinction  between  existence  o^  and  its  proper  exerciae,  131,  1^,  noti^ 

218. 
depends  on  existence  of  equitable  rights  and  interests^  and  equitable  rem* 

edies,  133,  424. 
how  far  inpenonam,  and  how  far  in  rem,  134,  135,  170,  428,  1317,  1318. 
decrees  by  statnte  made  to  operate  ex  proprio  vigore,  or  execnted  by 
officer,  135.  170,  428,  1317,  1318. 
effect  of  legislation  on  power  of  equity  to  act  In  penonam^  135^ 
170,  1317,  1318. 
threefold:  exclusive,  concurrent,  and  auxiliary,  138. 
what  embraced  in  exclusive,  137, 138, 14&-172.    See  Exclusiys  Jubibdio- 

noN. 
what  embraced  in  concurrent,  139,  140,  173-189.    See  Ooncurrbv  Jo- 

BISDIOTION. 

oases  may  fall  under  both  exclusive  and  concurrent,  141. 

what  embraced  in  auxiliary,  142-144,  190-215.     See  Aitxiliabt  Jubo- 

Dionoir. 
rules  concerning  govemment  of,  216-281. 

inadequacy  of  legal  remedies  affecting,  182,  133,  137-139,  173;  176^ 

180,  216-222.    See  Remedies. 
discovery  as  a  source  of,  143,  181,  223-226.    See  Disootert. 
when  attaches  for  any  purpose  extends  to  whole  oontrovecsy,  181, 
231-242. 
as  applied  to  concurrent  jurisdiction,  181,  231. 
as  applied  to  exclusive  jurisdiction,  181,  232. 
limitations  on  doctrine,  233. 
illustrations  of  doctrine,  234-241. 

in  cases  of  discovery,  224-230,  234.    See  Disoovbbt. 
of  administration,  235,  351,  1154. 
of  injunction,  236,  237. 
miscellaneous  cases,  238-241. 
effect  of  reformed  procedure  on  doctrine^  242. 
•zists  to  prevent  a  multiplicity  of  suits,  243-275.    See  MffLTirucrTr 

ow  Suits. 
once  existing,  not  lost  by  jurisdiction  subsequently  acquired  by  law 
courts,  276-281. 
doctrine,  a  source  of  concurrent  jarisdiction,  176,  18S;  276. 

as  applied  to  exclusive  jurisdiction,  182;  276. 
where  jurisdiction  enlarged  by  law  courts,  277,  278b 

examples,  278. 
where  jurisdiction  enlarged  by  statute^  279,  280. 

examples,  280. 
where  statnte  destroys  equity  jurisdiction,  28U 
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M  held  by  the  courta  of  the  teveral  statee  and  the  United  Statee,  S82-358. 
mdimited  joriadiotion  not  held  by  any  American  tribnnal,  282. 
oommon-law  juriadiction,  whenoe  derivedt  35,  note^  282. 

equitable,  whenoe  derived,  282L 
amount  of:  fonr  clasBes  of  states,  283-288. 

first  class:  where  expressly  co-eztensiTe  with  English  oonrt  of 

chancery,  284. 
second  class:  where  impliedly  co-extensire,  286^ 
third  class:  where  limited  by  atatate,  286. 
fourth  class:  no  distinction  made  between  law  and  equity,  287. 
summary  of  conclusions,  288. 
aa  established  by  judicial  interpretation,  289-358. 
uniformity  does  not  exist,  288-290. 

in  the  United  States  courts,  291-298.  See  Unitbd  Statu  Coubts. 
states  where  special  and  partial  by  statute,  299-341.    See  Nbw 

Hampshire;  Massachusttts;  Mains;  Pennstltamll 
atates  where  jurisdiction  complete,  342-352. 
what  states  included,  342. 
questions  stated,  343. 
where  limited  by  inadeqnaoy  of  legal  remedies,  842;  notes, 

344 
extent  of  statutory  jurisdiction,  342,  345. 
over  administrations,  346-352,   1152-1154.     See  AmoHia- 

TRATIONS. 

reformed  procedure  as  affecting,  84-88,  353-358.    See  Retobud 

PBOGED0RE. 

maxim.  Equity  will  not  suffer  a  wrong  without  a  remedy,  the  sonroe  of^ 
423^424. 

JURY, 

rdationB  of  Soman  judex  to,  4. 
dumoellor  could  not  summon,  82. 

JURY  TRIAL^ 

an  obctaele  to  complete  amalgamation  of  law  and  equity,  118. 

as  preventing  equitable  oognixanoe  when  law  courts  have  first  taken  cog* 

nizance,  179. 
fihot  of  constitutional  guaranties  of,  on  equity  jurisdiction  eonoeming 

fraud,  914. 

JUS  GENTIUM, 

definition  of,  and  influence  on  Roman  law,  8. 

K 

Kansas; 

dJstiitetloii  between  sealed  and  unsealed  instruments  abolished  in,  70;  notSb 
equity  jurisdiction,  extent  of,  in,  287,  342,  345. 
•tatatozy  provisiona  concerning,  287,  note. 
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reformod  procedure  adopted  in,  40,  note,  287. 

election  of  widow  entitled  to  dower  in,  494,  note. 

notice  of  Ua  pendem  in,  640,  note. 

recording  in,  646,  note,  733,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664^  note. 

assignments  of  things  in  action  in,  706,  note. 

deeds  of  trust  in,  995,  note. 

resolting  tmsts  in,  where  conveyance  to  one,  price  paid  by  another,  104S^ 
note. 

statutory  proTisions  concerning  married  women's  separate  property  and 
contracts,  1099,  note. 

married  women's  contracts  in,  1126,  note. 

equity  jurisdiction  over  administration  of  decedents'  estates  in,  1164* 

mortgages  of  land  in,  163,  note,  1188. 

grantor's  lien  on  conveyance  does  not  exist  in,  1249. 

real  party  in  interest  to  sue  in,  1273^  note. 

personal  representatives  of  deceased  joint  debtor  sued  with  survivors  ii^ 
1301,  note. 

equitable  remedies  and  decrees  operating  m  rem  in,  1317,  note. 

interpleader  in  legal  actions  in,  1329,  note. 

appointment  of  receivers  in,  1335,  note. 

granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1368,  note. 

necessity  for  injunction  restraining  action  at  law  where  new  parties  re- 
quired obviated  in,  1872,  note. 

statutory  suit  to  quiet  title  in,  1396,  notes. 

KENTUCKY, 

distinction  between  sealed  and  unsealed  instruments  abolished  in,  70^  ndSi 
equity  jurisdiction  co-extensive  with  Bnglish  chancery,  285,  348;  34S. 

statutory  provisions  concerning,  285,  note, 
reformed  procedure  adopted  in,  40,  note,  287. 
time  within  which  widow  must  elect  in,  513,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664^  note, 
assignments  of  things  in  action  in,  705,  note, 
deeds  of  trust  in,  995,  note, 
charitable  trusts  in,  1029,  note, 
resulting  trusts  in,  where  conveyance  to  one,  price  paid  by  another,  lOti^ 

note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts,  1099,  note, 
married  women's  power  of  disposition  of  separate  estates  in,  1405,  note, 
married  women's  contracts  in,  1126,  notes. 

equity  jurisdiction  over  administration  of  decedents'  estates  in,  1154. 
mortgages  of  land  in,  163,  note,  1187. 
grantor's  lien  on  conveyance  exists  in,  1249L 
whether  assignable,  1254,  note. 


INDEX.  2637 

Vol  I.,  m-sn;  Vol  il,  m  vn-WB;  Vol  m,  ^  mr-i42L 

KENTUCKY  ^  Conttmud. 

real  party  in  interest  to  rae  in,  1273,  note. 

I^raonal  representatives  of  deceased  joint  debtor  ined  with  tiiiTiTora  in, 

1301,  note, 
eqnitable  remedies  and  decrees  operating  in  rem  in,  1817,  notti 
appointment  of  reoeivers  iu,  1335,  note, 
granting  injunctions  in,  1337,  note, 
statutory  suit  to  quiet  title  in,  1396,  notei. 
specific  performance  of  Terbal  contracts  part  perfonned  In,  1400,  note. 

KNOWLEDGE, 

distinction  between,  and  notice,  592;  504,  0O8L 
of  truth  necessary  by  party  estopped,  809. 

by  person  claiming  benefit  of  estoppel,  810t 
element  of,  in  fraud.    See  Faauo. 

L 

LACHES, 

application  of  maxim.  Equity  aids  Tigilant^  not  thoM  who  slumber  on 

rights,  to,  418,  419. 
preventing  operation  of  maxim,  Equity  will  not  suffer  a  wrong  without 

a  remedy,  424. 
constructive  notice  arising  from,  610-613.     See  NoTicn. 
one  equity  superior  to  other  by  reason  of,  687. 

sssignee  of  thing  in  action  may  lose  priority  through,  608-702.    See  Pri- 
orities. 
priorities  among  equitable  estates,  mortgsges,  etc,  lost  by,  716^  727,  731, 

732. 
of  plaintiff  where  bona  fide  purchaser  has  made  only  part  payment,  760. 
ss  defeating  defrauded  stockholders'  rights  of  remedy,  881,  965,  note, 
constituting  fraud,  where  bona  fide  statement  afterwards  discovered  to  be 

untrue,  888. 
constituting  a  bar  to  relief  from  fraud,  817,  897,  917,  965. 
specific  performance  refused  where  during,  inadequacy  occurs,  927,  note, 
grantee's  lien  may  be  waived  by  grantor,  1252. 
injunctions  against  trespasses,  nuisances,  eta,  not  granted  where,  817, 

1359. 
effect  of,  where  judgment  at  law  sought  to  be  restrained  for  accident^ 

fraud,  or  mistake,  1364,  note. 

as  defense  to  specific  performance,  1408. 

See  Estoppkl;  AoQUiBnoBNCi. 
LAND, 

jurisdiction  of  early  chancellors  to  recover  possession  of,  86L 

jurisdiction  of  equity  over,  how  increased,  53. 

in  what  states  seal  required  in  conveyance  or  contract  concerning,  70. 

verbal  contracts  concerning,  enforced  in  equity  in  opposition  to  law,  103. 

equity  jurisdiction  to  obtain  possession  of,  does  not  in  general  exist,  177- 

735. 
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exists  in  oertain  speoiiJ  esses,  140,  174,  180,  186,  735^  note.     8ss 

BOUIVDABIBS,   EbTABLISHMXNT  OW  DdPOTKD;  DoWKBy   AaSIOKMBIIT 

ow;  Partition  ow  Land. 
possession  may  be  decreed  as  an  incident,  177. 

when  transfer  o^  restrained  in  equity,  221,  1840,  1863,  note. 

whether  remedy  in  equity,  where  by  mistake  conYoyed  or  oontraeted  to 
be  conveyed,  869. 

conditions  or  limitations  in  restraint  of  marriage  annexed  to  gifts  o^ 
when  valid,  933. 

notice  of  assignments  of  equitable  interests  in,  unnecessary  as  against  sab- 
sequent  assignees,  697. 

introduction  by  equity  of  double  natore  of  property  in,  982. 

investment  of  trustees  in,  1074. 

devise  of,  always  specific,  1130,  note. 

conversion  of,  into  money,  and  vies  tfena^  161,  371,  11S9-1178.    See  Con- 

VBRSION. 

executory  oontracts  to  convey,  enforced  where  owner  dies  before  time 

arrives,  1297. 
receivers,  when  appointed  in  suits  between  conflicting  daimants  ta  133S. 
equitable  defenses  in  actions  to  recover,  1374,  note, 
instruments  concerning,  reformed,  871,  1376. 

canceled,  869,  871,  912,  note,  914,  note,  1377. 
partition  of,  1386-1390.    See  Partition  or  Land. 
instruments  concerning,  when  removed  as  constituting  clouds,  1399.  note. 

See  Mobtoaqbs;  Luns;  Yen  dob  and  Vkndbb;  Dowxb,  eta 

LANDLORD  AND  TENANT.    SeeLsASxa. 

LBASES, 

stipulations  for  payment  of  snms,  for  violating  oovenants  in,  liquidated 

damages,  442,  note, 
forfeitures  arising  from  covenants  in,  when  relieved  against^  450^  451, 

note,  453,  454,  826,  note, 
possession  under,  whether  and  of  what  notice,  614-626.    See  NoTioi. 
notice  of,  is  notice  of  covenants  in,  628. 
may  be  corrected  or  canceled,  871,  1376,  1377. 
of  premises  for  purposes  of  prostitution,  etc,  illegal,  936,  note, 
statutory  trusts  for  purpose  of  leasing  land,  1003-1005. 
renewed  by  partner  or  other  fiduciary  person  in  his  own  name  inures  to 

others'  benefit,  1050. 
may  cover  property  to  be  acquired  in  future,  1236,  note, 
tenant  when  may  interplead  landlord,  1326,  1327. 
may  be  removed  as  constituting  doud  on  title^  1899,  nota 

LBGAaES, 

election  where,  given.    See  Eleofion. 

satisfaction  of,  and  debts  by,  520-577.    See  Satisfaction. 

are  not  performance  of  covenants  to  leave  property  by  will,  686: 
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accidental  preyention  of  irmking  of  beqaeitf  whether  relieved  against,  888» 

beqaeato  may  he  impressed  with  trust  on  aoconnt  of  fraud,  919,  1064. 

whether  fraud  in  obtaining,  Is  necessary  to  the  raising  of  such  trusty 

1054^  note. 

rewards  for  proonring  bequests  are  illegal,  98L 

conditions  or  limitations  in  restraint  of  marriage  annexed  to  bequests, 

when  valid,  933.    See  MiBBiAai. 

when  action  would  lie  to  recover,  at  common  law,  156,  1127. 

power  of  ecclesiastical  courts  concerning  claims  to,  156,  1127. 

concurrent  jurisdiction  of  equity  over,  156,  187,  1127. 

jnrisdiction  of  equity  over,  when  exclusive,  156,  1127,  1128. 

is  based  upon  trust  relations,  156,  1127. 

as  exists  under  American  legislation,  77,  156,  187,  1129. 

generally  confined  to  probate  courts,  77t  156,  187,  1129. 

kinds  of,  1130. 

specific,  what  are,  1130. 

article  must  form  part  of  testator's  estate  at  time  of  death,  1180, 

1131. 

title  to,  obtained  by  virtue  of  will,  1130. 

legatee  entitled  to  income  and  profits  of,  1130. 

ademption  o^  what  is,  and  rales  concerning,  1131. 

when  takes  place,  1131. 

does  not  apply  to  general  or  demonstrative,  1131,  1133. 

distinction  between,  and  satisfaction  of,  524,  554,  1131. 

depends  on  testator *8  intention,  524^  1131,  note. 

general,  what  are,  1 132. 

pecuniary,  described,  1132,  note.  . 

create  obligations  on  executors  to  pay,  if  sufficient  assets,  1182. 

favored  by  courts,  rather  than  specific,  1132. 

demonstrative,  what  are,  1133. 

combine  the  advantages  of  general  and  specific,  1133. 

annuities,  what  are,  1134. 

are  for  life  if  no  time  specified,  1134. 

are  comprised  in  term  '* legacies,"  in  construing  wills,  1134,  note. 

may  be  governed  by  rules  of  demonstrative  or  general,  1134,  1138^ 

note,  1139. 

See  Aknutixs. 

abatement  of,  1135-1143.    See  Abatement. 

lapsed,  when  occur,  and  result,  1144,  1145. 

to  a  dass:  class  determined  on  testator's  death,  1144. 

lapse,  how  prevented  by  testator,  1144,  note. 

statutory  changes,  1 145. 
interest  of  mortgagee,  in  equity,  passes  under,  1204. 
equitable  liens  arising  from  charges  o^  on  property,  1244-1248.    See 
LiSNa. 

LEGISLATURE, 

contracts  interfering  with  functions  of,  illegal,  635. 
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no  jurisdiction  of  equity  to  grant,  77. 

LEX  NATURiE, 

definition  of,  and  influenoe  on  Roman  law,  8. 

LIABILITIES, 

joint  righta  and.    See  Jourr  Rights  and  Liabiutibbi  RioRXi. 

LIBEI^, 

whether  reitrained  in  equity,  1358.     See  Slakdsb  Of  TlTiA 

LIENS, 

enforcement  of,  as  equitable  remedy,  112,  171. 

maxim,  Equality  is  equity,  applied  to  apportionment  of^  411,  1222. 

not  created  by  covenant  to  purchase  and  settle  or  convey  lands,  688L 

purchaser  or  mortgagee  with  notice  of,  bound,  688,  692. 

priorities  among,  716-732.    See  Pbioritibs. 

merger  of,  789-799.    See  Mkroer. 

of  beneficiary  on  whole  amount,  where  trust  funds  are  mingled,  10761 

trustee's,  for  expenses  and  outlays,  1085. 

of  creditor  advancing  money  to  trustee,  1085. 

mortgages  regarded  in  equity  as,  73, 74,  163,  1181,  1182;  1188;  1201^ 

equitable,  165-167, 1233-1269. 

what  included  within  term,  1233. 

what  are,  165,  1233. 

analogous  to  and  derived  from  Roman  law  Itypotfieea,  1288;  nota. 

essence  of,  is  possession  remaining  with  debtor,  165,  1233. 

difference  between,  and  common  law,  1233. 

analogous  to  and  not  a  species  of  trusts,  166,  1234. 

introduced  to  make  equitable  relief  on  executory  contraots,  •ffioiflnt^ 

166,  1234. 
theory  of,  founded  in  contracts,  express  or  implied,  166,  1234. 
arising  from  express  contract,  167,  1235-1237. 

executory  agreements  indicating  intent  to  charge  or  oonvey  prop" 

erty  as  security,  167,  1235. 
maxim.  Equity  regards  as  done  what  ought  to  be  done,  applisd, 

873,  1236. 
maxim,  Equity  looks  at  the  intent  rather  than  the  form,  sp* 

plied  to,  380,  383. 
property  must  be  identified,  and  intent  to  be  held  or  given  u 

security  must  appear,  167,  1235. 
agreement  with  reference  to  future-acquired  property,  167,  879; 
1236,  1288,  1289. 
rights  in  such  cases  at  law;  "potential  existenoe,"  369, 18W. 
form  and  nature  of  agreement  immaterial  if  intent  appesi^ 
1237. 
agreements  to  give,  and  defective  mortgages,  883,  1287. 
illustrations  of  agreements  creating,  1237. 

See  ASSIGNMBMTB. 
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arising  from  implied  contractSy  167»  1238-1243. 
nature  of  implied  oontraoto  in  equity,  1238. 
principles  npon  which  based,  1239. 
expenditare  by  one  joint  owner,  1240. 
•zpeaditnres  through  mistake  for  true  owner's  benefit,  124L 
knowingly  sa£Eered  by  owner  to  be  made,  1241,  note, 
by  life  tenant,  1242. 
payment  of  premiums  on  life  insurance  policies,  1243. 
maritime,  1243. 
partners',  1243. 
priority  of,  arising  by  contract  over  those  of  subsequent  judgmental 

68S,  720,  721,  note, 
arising  from  chsrges  by  will  or  by  deed,  167,  1244-1248. 

legal  title  vests  in  recipient,  but  lien  created,  1033,  note,  1244- 
effect  of,  on  common-law  rule  making  personalty  primarily  lia. 

ble,  1244,  note, 
recipient  when  personally  liable  1244,  note, 
distinction  between  property  given  for,  and  subject  to  or  charged 

with,  particular  purpose,  1033,  note,  1244,  note, 
intent  to  charge  must  clearly  appear,  1245,  1246. 
from  express  charges,  1246. 
from  implied  charges,  1247,  1248. 

rules  governing  particular  dispositions,  1247, 1248. 
considerations  upon  which  based,  1247. 
avdlnary  in  favor  of  grantor,  on  conveyance,  167,  1249-1254. 
adopted  in  lUigland  aod  in  what  states,  1249. 
distinction  between,  and  vendor's  lien  under  contract  of  sale^ 

1249,  note,  1260. 
origin  and  ratitmale  of,  1250. 

whether  in  harmony  with  American  real-property  law,  1250,  note, 
permitted  only  for  unpaid  purchase  price,  1251. 
debt  for  purchase  price  must  be  certain,  ascertained,  and  abso- 
lute, 1251. 
how  discharged  or  waived,  1252. 
against  whom  avails,  721,  note,  1253. 
in  favor  of  whom,  avails,  1254. 

whether  personal  and  not  assignable,  1254. 
assignment  of  debt,  whether  carries  lien,  1254^  1279,  note. 
la  favor  of  grantor,  where  reserved,  167,  1255-1259. 

excepted  from  statutes  abolishing  ordinary  grantor's  lien,  1249, 

note,  1255,  note, 
notes  described  and  made  liens  by  deed,  1255,  note,  1256,  note, 

1259. 
what  a  reservation,  1256. 

resemble  purchase-money  mortgages,  1255,  1257, 1268. 
recorded  with  deed,  and  notice  thereby,  1255,  1257, 1268. 
priority  o^  over  general  encumbrances^  1258. 

IEq.  Jua.  — 166 
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how,  may  be  discharged  or  waived,  1259. 
assignable  and  not  personal,  1259. 

passes  by  assignment  of  debt,  1259. 
enforced  by  snit  similar  to  foreclosure,  1257,  note,  12S0. 
in  favor  of  vendor  on  contract  of  sale,  167,  1260-1262. 
rule  of  Ua  pendens  extends  to,  635. 
hss  been  treated  the  same  as  grantor*s,  1249,  1260. 
distinction  between,  and  grantor's  liens  on  conveyance,  1219,  note^ 

1260. 
whether  defeated  by  transfer  to  bona  fide  purchaser,  1260l 
is  a  mode  of  expressing  vendor's  interest  arising  from  conversum, 

1260,  note,  1261. 

vendor's  and  vendee's  positions  determined  by,  and  operation  ol, 
doctrine  of  conversion,  105,  368,  372,  1161,  1261. 

not  waived  by  taking  security,  1261,  note. 

vendee,  when  entitled  to  conveyance,  though  purchase-money 
unpaid,  1261,  note. 

priority  of,  over  subsequent  judgments  against  vendee^  721,  note^ 

1261,  note. 

assignability  of,  where  notes  given,  1261,  note, 
how  enforced,  1260,  note,  1262. 

tender  of  deed,  whether  prerequisite  to  enforcement^  ISOSL 
in  favor  of  vendee  on  contracts  of  sale,  167,  1263. 

when  arise,  and  rules  concerning,  1263. 
arising  from  deposit  of  title  deeds,  167,  1264-1267. 
the  English  doctrine,  1264. 

good  as  against  volunteers  and  persons  with  notice^  612, 

685,  688,  1264. 
doctrine  upon  what  rests,  1264,  note, 
deposit  once  made  may  include  future  advances,  1264^  notai 
the  doctrine  in  America,  1265,  1266. 
how  enforced,  1267. 
priority  of,  over  subsequent  judgments  and  voluntary  transfers,  685^ 

720,  721,  note. 
of  judgment  creditors  in  property  fraudulently  transferred,  1057,  notSi 
married  women's  contracts  as  creating,  1122;  141S»  notati 
farious  statutory,  167,  1268,  1269. 

nature  and  object  of;  mechanics'  liens,  1268. 
enforced  by  purely  legal  actions,  1269. 

by  equitable  actions,  when  charged  npon  real  estate,  167,  297, 
note,  1267. 
equitable  jurisdiction  enlarged  thereby,  1268, 1269. 
equitable  assignments  of  fund  regarded  as  property,  and  not  as,  1280^  ootab 
receiver  when  appointed  in  suits  to  enforce  equitable,  1834,  183S. 
transfer  of  property  restrained  in  suits  to  enforce  equitable,  1340. 

LIMITATIONS, 

in  restraint  of  marriage,  annexed  to  gifts,  when  valid,  983.   See  Mibbiaoe 
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LDOTATIOKSk  8TATUTB  OF.    See  Statutb  or  LDOTATioHa. 

LIQUIDATED  DAMAGES, 

■tipiilatioiis  for,  areinot  penalties,  440-446. 

whether  penalties  or,  on  what  depends  generally,  440,  445. 

efbet  of  use  of  words,  "  penalty  "  and,  440. 

tendency  of  courts  towards  penalties  in  doubtful  oasasi  440. 

rules  determining  penalties  and,  437,  441-445. 

alternative  stipulations  are,  437. 

larger  sums  securing  payment  of  smaller  are  penalties,  433,  436, 

441. 

agreements  for  performance  of  single  act  where  damages  not 

easily  ascertainable  are,  442,  445. 

sums  for  violation  of  agreements  for  performance  of  each  of  sot- 

oral  acts  when,  442,  note,  443,  note,  445. 

sum  to  be  paid  whether  partial  or  complete  defaulti  not»  444. 

specific  performance  not  decreed  where  provision  for,  447. 

forfeiture  not  relieved  against,  where  in  nature  of,  456. 

See  PsNALTiBS;  FoarEiTQBSS. 
IIS  PENDENS, 

constructive  notice  by,  632-640.    See  Nonos. 

effect  of  statute  authorizing  notice  of,  on  right  to  injunction,  1339,  nota. 

LITERARY  PRODUCTIONS. 

invasion  or  piracy  of  unpublished  and  private,  restrained,  1358, 

LOST  INSTRUMENTS, 

power  to  sue  on,  in  equity,  but  not  at  law,  51,  71,  175,  note,  831,  832. 
changes  made  in  legal  rules  as  to  actions  on,  71,  280. 
jurisdiction  of  equity  over  suits  on,  exists,  although  law  courts  have  ac- 
quired jurisdiction,  280. 
when  taken  away  by  statute  in  case  of  non-negotiable  paper,  281. 
does  not  exist  to  supply  lost  records,  827. 
to  deoree  re-execution  of,  1376,  note. 

LOUISIANA. 

equity  jurisdiction,  extent  of,  in,  287,  345. 

statutory  provisions  concerning,  287,  note,  346,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
charitable  trusts  in,  1029,  note, 
mortgages  of  land  in,  163,  note,  1188. 

equitable  remedies  and  decrees  operating  in  rem  in,  1317.  note, 
statutory  suit  to  quiet  title  in,  1396,  note. 

LUNATICS, 

proceedings  determining  persons  to  be,  are  remedial,  98,  112. 

are  exclusively  equitable,  171. 
discovery  will  not  be  granted  against,  199. 
election  by,  made  by  court,  510. 
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whan  contracts  and  conveyances  of,  inyalid,  94^ 

committees  of,  are  quasi  trustees,  167,  1088,  1097. 

money  from  land  of,  sold  compnlaorily  nnder  statute,  not  ooaTertdd,  1187. 

oenyersion  of  property  of,  under  order  of  court,  1167,  note. 

cannot  elect  to  have  a  reoonversion,  1176,  note. 

committees  of,  entitled  to  redeem  from  mortgages,  1220,  note. 

moneys  advanced  to  pay  debts  of,  constitute  equitable  debts,  1300. 

jurisdiction  of  equity  over  persons  and  property  o^  1311-1314.    See  Nov 

Compotes  Mentis. 
receiver  appointed  of  estates  of,  during  litigation,  1332. 


M 

MAINB, 

law  and  equify  systems  distinct,  but  administered  by  same  tribmud  in, 

41,  note, 
equity  juriBdiotton  limited  in,  by  statute,  286,  322-337,  345. 
statutory  provisions  concerning,  286,  note,  322. 
general  interpretation  of,  322,  323,  345. 
applied  to  mortgages,  324. 

penalties  and  forfeitures,  325. 
specific  performance,  326,  1409,  note, 
fraud,  327. 
creditors'  suits,  328. 
trusts,  329. 

mistake  and  accident,  330. 
nuisance  and  waste,  331. 
partnership  and  accounting,  332. 
injunction,  333. 

taxation  by  municipal  corporations,  334. 
discovery,  335. 
damages,  336. 
special  oases,  337. 
election  of  widow,  concerning  dower,  in,  494,  note, 
notice  of  Us  pendens  in,  640,  note, 
recording  in,  646,  note. 

e£Fect  of  other  kind  of  notioe  in  absence  of  record  In,  664,  note, 
charitable  trusts  in,  1029,  note, 
admissibility  of  parol  evidence  in,  to  vary  instruments  within  itatats  d 

frauds,  867. 
statutory  provisions  concerning  married  women's  separata  propai^  and 

contracts,  1099,  note, 
married  women's  contracts  in,  1126,  note. 

•quity  jurisdiction  over  administration  of  deoedents'  estaiei  io,  1151 
mortgages  of  land  in,  168,  note,  1187. 
grantor's  lien  on  conveyance  does  not  exist  in,  1249. 
equitable  remedies  and  decrees  operating  m  rem  in,  1317,  notou 
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maintenance; 

oontrmoti  oonstitating  or  amonnting  to»  illegal,  936. 
aMignmentc  not  permitted  in  equity  when  Tiolating  policy  of  l*w  agftinfft^ 
1276. 

MANAGERa    See  DiRKCiOBfl. 

MANDATORY  INJUNCTIONS, 

when  granted,  1359.    See  iNJUXonORB. 

MAIOTIME  UENS, 

certain  kinda  of.  enforced  by  equity  in  England,  1248. 

MARRIAGE, 

contracta  interfering  with  freedom  of,  illegal;  brokerage;  in  restraint  of; 
rewards  for;  contracts  in  fraud  of,  eta,  931. 

cancellation  or  recovery  back  of  money  on  brokerage  oontraoti  da* 
creed,  941,  note, 
agreements  for  separation,  when  valid  and  enforced,  402,  note,  932,  1402; 

note, 
conditions  and  limitations  in  restraint  of,  annexed  to  gifts,  when  valid, 
933. 

when  absolute,  or  partial  and  reasonable,  933. 
consent  of  trustees  or  guardians,  933* 
number  requisite,  933. 
fraudulent  refusal,  933. 
when  in  restraint  of  second,  933. 

distinction  between  conditions  precedent  and  subsequent^  933. 
between  real  and  personal  property,  933. 
between  conditions  and  limitations,  933,  note, 
executory  trusts  arise  in  agreements  and  articles  of,  1000. 
claims  arising  from  breaches  of  promise  of,  whether  assignable,  1276. 
jurisdiction  of  equity  over,  of  wards,  1310. 
must  be  with  consent,  1310. 
where  without  consent,  1310. 

settlement  directed  to  be  made,  1116,  note,  1310. 
whether  part  performance,  sufficient  to  enforce  verbal  contract,  1409,  nota. 
See  Husband  and  Wir£;  Marbisd  Women, 

MARRIED  WOMEN, 

equity  jurisdiction  to  reach  separate  estate  of,  not  abridged  by  relief 

given  at  law,  280. 
whether  doctrine  of  election  applies  in  attempted  dispositions  by  wills 

of,  482. 
rights  of,  in  community  property,  503-605. 
election  by,  508. 

appearing  in  instrument,  constructive  notice  of  rights,  690. 
notice  to  agent  of,  is  constructive  notice  to,  667. 
relief  against,  for  fraud,  given  to  honafide  purchaser^  780. 
equitable  estoppel,  whether  applies  to,  814. 
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relief  giren  againat,  for  fraud,  780,  945,  1104,  note. 

may  be  trasteea,  989. 

■epamte  estate  of,  159,  160,  1098-Ilia 

equity  dootrinee  concerning,  as  illustrating  inyaaioa  of  oommon-law 

rules,  52,  53,  159,  1098. 

is  a  particular  instance  of  trusts,  159,  1098. 

early  origin  of,  35,  note,  159,  1098. 

jurisdiction  of  equity  over,  eidusiTe,  159,  1098,  1090. 

with  relation  to,  how  far  feme  9oU^  1098,  1104. 

free  from  husband's  control,  creditors  and  common-law  righti^  989^ 

1098. 

alienation  of,  may  be  restricted;  restraint  on  anticipation,  989,  1098^ 

1107. 

distinction  between,  and  her  ordinary  trust  estates,  1098. 

trusts  upon  which  held;  must  conform  to  statutory  regulations,  ISS^ 

1098. 

pasaive  trusts  appearing  in  oonneotion  with,  988,  note,  1098,  note. 

legislation  creating  statutory  estates,  effect  of,  79,  80,  160,   1099, 

1105. 

actual  trustees  in  creation  of,  unnecessary,  1100. 

husband  held  a  trustee  in  absence  of  actual  trustees,  1100. 

words  showing  intention  to  create,  sufficient,  1100,  1102. 

how,  and  by  what  instruments  created;  ante  and  post  nuptial  ssttie- 

ments,  gifts,  etc.,  1101. 

gifts  and  post-nuptial  [settlements  subject  to  rights  of  husbsnd's 

creditors,  973,  1101. 
what  words  showing  intention  to  create  sufficient,  1102L 

what  property  may  be  included  in,  1098,  1101,  1103. 

character  of,  may  be  lost  by  wife's  acts,  and  husband's  dealing  with, 

1103. 

liability  of,  for  commission  or  acquiescence  in  breach  of  trusty  llOL 

power  of  disposition  of,  in  England,  1104. 

in  America,  1105. 

where  she  takes  a  full  legal  estate  by  statute,  160,  1099,  1106. 

where  given  on  express  statutory  trusts,  159,  1003-1006,  1106^ 
1126. 

states  divided  into  two  classes  in  regard  to,  1105. 
disposition  under  power  of  appointment,  1106. 

appointed  property  not  liable  for  debts,  generally,  1106,  1123L 

when  disposition  can  be  made  only  by  power  of  appointmeDt» 
1106. 
restraint  on  anticipation,  clauses  in,  4nay  be  inserted  in  settlsmenl 
and  conveyance,  989,  1098,  1107. 

what  words  sufficient  to  constitute  restraint,  1108. 

property  on  which  restraining  clause  may  operate,  1108» 

time  during  which  may  operate,  1109. 

effect  of  the  restraint,  1109. 
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doea  not  operate  except  during  covertore,  1109. 
operates  during  all  covertarea,  1109. 
power  of  court  of  equity  to  release  restraint^  1109. 
terminated  before  or  after  coverture  by  wife's  dealings,  1103,  1110. 
adultery  as  affecting,  1110. 
derolntion  in  intestacy,  1110. 
pin-money  of,  what  is,  and  rules  concerning,  1111. 
paraphernalia  o^  what  are,  and  rules  concerning,  1112. 
settlement  or  conveyance  by,  in  fraud  of  marriage  set  aside,  920,  11  IS. 

when  a  fraud  on  marital  rights,  920,  1113. 
equity  to  a  settlement,  389, 1114-1118. 

is  an  application  of.  He  who  seeks  equity  must  do  equity,  88flt  1114. 
general  nature  of,  389,  1114. 
doctrine  of,  when  applied,  389,  1114. 

practically  obsolete  in  America,  389,  1114,  note, 
extends  to  what  property,  1115. 
against  whom  extends,  389,  1114  Hlf^ 
when  does  not  arise,  1116. 
may  be  waived,  1116. 

where  ward  of  court  married  without  consent,  1116,  note,  1310. 
amount  of  the  settlement,  1117. 
form  of  settlement,  1118. 
maintenance  of,  power  of  equity  to  compel,  1119. 
alimony,  what  is,  1 120. 

jurisdiction  of  equity  to  award,  1120,  1299. 
contracts  of,  1121-1126. 

enforcement  of,  by  sale  of  separate  estate,  a  pecuniary  remedy,  112, 

1413. 
equity,  doctrines  concerning,  as  illustrating  invasion  of  common-law 

rules,  52,  53,  104,  159,  1121. 
how  considered  at  law  and  in  equity,  945,  1121,  1293. 
not  personal,  but  enforced  against  separate  estate,  1121. 
liability  for,  an  incident  of  separate  estate,  1 122. 
whether  equitable  liens  are  created  by,  1122,  1413,  note, 
separate  property  subject  to  restraint  on  anticipation,  not  liable  for, 
.    1107,1109,1123. 

separate  property  held  at  time  of  engagement  only  liable  for,  1128. 
life  interest  with  power  of  appointment  liable  for,  1106^  1123. 
personal  decree  cannot  be  obtained  on,  1121,  1123. 
separate  property,  how  reached  on,  1133. 
separate  property,  for  what  kinds  of,  liable,  ]  124-1126. 
in  England,  1104,  1124. 
in  America,  1125,  1126.  ' 

equitable  jurisdiction  enlarged  by  legislation,  79,  80,  160^ 

1105,  1125. 
in  case  of  property  given  on  express  statutory  trusts,  1003-. 

1005,  1105,  1126. 
general  doctrine;  different  types,  1126. 


2648  .    INDBX. 

Vol.  Im  W  1-^877:  Vol  IL, )(  878-1125;  VoL  ILL,  ^  1127-14SL 
MARBIED  WOMEN  — CaiUinuetL 

legacies  given  to,  joriBdiction  of  equity  over,  exdnaiye,  112S. 

gifta  cauaa  mortis  to,  law  aooepte,  1149,  note. 

money  of,  directed  to  be  laid  oat  in  land,  snbjeot  tohnsbaad'e 

1166. 
whether  may  elect  to  have  a  reoonYendon,  1176,  note, 
reoeiyers  appointed  in  anits  to  enforce  contracta  of,  ISSSu 
property  of,  protected  by  injunction,  1S45. 
reformation  of  deeda  of,  1376,  note. 

See  Husband  a^cd  Wub;  Mabbiaob. 

MAESHALING  OF  ASSETS^ 

diaorepanoy  between  legal  and  equitable  ruiea  conoeming,  77. 
governed  by  statutes  in  America,  77. 
suits  for,  are  pecuniary  remedies,  112. 
general  nature  and  definition  of,  410. 
maxim,  Bquality  ia  equity^  applied  to,  410. 

MARSHALING  OF  SECURITIES, 

maxim,  He  who  seeks  equity  must  do  equity,  the  aource  of  doctrine  of, 

396. 
nature  of  the  remedy  of,  186,  1413. 
general  doctrine  and  rales  concerning,  396,  1414. 
doctrine  of,  applied  between  what  persons,  1414. 

MARYLAND, 

law  and  equity  systems  distinct*  but  administered  by  same  tribunal,  in, 

41,  note, 
equity  jurisdiction  co-extensive  with  English  chancery,  285,  342;  345. 

statutory  provisions  concerning,  285,  note, 
election  of  widow  concerning  dower  in,  494,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
deeds  of  trust,  995,  note, 
charitable  trasts  in,  1029,  notei 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1105,  notes, 
married  women's  contracts  in,  1026,  notes. 

equity  jurisdiction  over  administration  of  decedents'  estates  in,  1154. 
mortgages  of  land  in,  163,  note,  1187. 
grantor  s  lien  on  conveyance  exists  in,  1249. 

whether  assignable,  1254,  note, 
equitable  remedies  and  decrees  operating  inrtm  in,  1317,  note. 

MASSACHUSETTS, 

law  and  equity  systems  distinct,  but  administered  by  same  tribunal,  in, 

41,  note, 
legal  actiona  for  partition  and  admeasurement  of  dower,  retained  in,  110^ 

note. 
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•quity  jnrisdiotion  limited  in,  by  statute,  178,  283,  note,  286,  S11-S81, 946. 
itatntory  previsioiu  oooceming,  286,  note,  311. 
general  interpretation  of,  312;  313,  8i5. 

applied  to  epecific  performanoe^  314,  1409,  note, 
tnute,  316.    . 
mortgages,  316.  - 
creditors*  suits,  317. 
fraud,  318. 

slander  of  title,  320,  note^  1358^  note. 
special  caees,  319,  320. 
enlarged  by  recent  statute,  321. 

over  administration  of  decedents*  estates,  348,  note,  1164. 
election  of  widow,  concerning  dower  in,  494,  note, 
notice  of  Us  pendens  in,  640,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
admissibility  of  parol  evidence  in,  to  vary  contracts  within  statute  of 

frauds,  867. 
deeds  of  trust  in,  995,  note, 
charitable  trusts  in,  1028,  note,  1029,  note, 
etatutory  provisions  coQceruiDg  married  women's  seuarate  property  and 

contracts  in,  1099,  note, 
married  women's  contracts  in,  1126,  notes, 
mortgages  of  land  in,  163,  note,  1187. 

grantee  assuming  mortgage  liable  on  principle  of  subrogation,  1207,  note, 
compensation  of  mortgagee  in  possession,  1217,  note. 
grantor*s  lien  on  conveyance  does  not  exist  in,  1249. 
equitable  remedies  and  decrees  operating  m  rem  in,  1317,  note. 
statutory  suit  to  quiet  title  in,  1396,  note. 

MAXIMS  OP  EQUITY, 

as  a  basis  of  equity  classification,  120. 
underlie  the  whole  of  equity  jurisprudence,  359,  360. 
list  of,  and  importance  of,  363. 

Equity  regards  as  done  what  ought  to  be  done,  364-377» 
importance  and  general  operation,  364. 
true  meaning  and  effects,  365-^7. 

applies  whenever  an  equity  exists  between  parties,  365,  370. 
is  the  source  of  equitable  property  and  estates,  366,  377« 
sources  of  legal  property  or  titles  described,  366. 
effect  of  executory  contracts  at  law,  105,  367. 

in  equity,  105,  368,  372,  1161,  1260,  1261,  126a    See  Vkn- 

DOR  AND  VeNDES. 

lources  of  equitable  property  described,  369. 
equitable  estates  derived  from,  370-377. 

conversion,  161,  371,  1159.    See  Conversioit. 

contracts  for  purchase  and  sale  of  lands,  372.    See  Vevdob 
▲KD  Vendee. 
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assignments  of  posaibilitieB  and  property  to  be  acqnM  is 
futare,  369,  373,  1235. 
of  things  in  aotion,  373,  1270. 
of  a  fund,  373,  1270. 

See  ASSIONMENTB. 

equitable  liens    arising    from    contracts,   873^   1236.    Set 

LiSNS. 

express  trusts,  374. 

trusts  arising  by  operation  of  law,  376. 
equity  of  redemption,  376. 
conclusion,  377. 
Equity  looks  to  the  intent  rather  than  to  the  form,  378-384. 
meaning  and  effect,  378. 
legal  requirements  of  form,  379. 
is  the  source  of  equitable  doctrines,  380^-384. 
of  property,  380. 

penalties  and  forfeitures,  381,  433. 
equity  of  redemption,  382. 
effect  of  a  seal,  379,  383. 
special  instances,  384. 
of  merger,  786. 
He  who  seeks  equity  must  do  equity,  385-396. 
meaning  of,  385. 
when  applicable,  386,  387. 

a  general  rule  regulating  administration  of  reliefs,  388. 
applied  to  wife's  equity,  389,  1114. 
equitable  estoppel,  390,  816. 
relief  against  usury,  391,  937. 
contracts  illegal  by  statute,  391 
specific  performance,  392;  393,  400,  1404. 
fraud,  392,  910. 
inadequacy,  953. 

relief  by  expectant  heirs  and  reversioners,  053. 
special  instances,  392,  393. 
is  the  source  of  certain  equitable  doctrines,  394-396. 
of  election,  395,  461,  465. 
marshaling  securities,  396. 
He  who  comes  into  equity  must  come  with  clean  handsy  397-404» 
meaning  of,  397. 

regulates  the  administration  of  reliefs,  397. 
is  based  upon  conscience  and  good  faith,  398. 
limitations  upon,  399. 

applied  to  specific  performance,  400,  459,  1404. 
fraud;  plaintiff's  claim  tainted  with,  401,  916. 
illegality;  parties  in  part  delicto^  402,  040,  941. 

parties  not  in  pari  delicto,  403,  942. 
usury;  contract  tainted  with,  sought  to  be  enforced,  39 1»  note, 
937. 
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aoqaietoenoe  m  an  estoppel,  816. 
parties  claiming  to  be  bona  fide  pnronasen,  782. 
oonolnsioD,  404. 
Bqnality  is  equity,  405-412. 
general  meaning  of,  405. 

effect  npon  certain  eqnitable  contracts,  40b-411, 
fro  rata  distribution  and  contribution,  406,  407. 
ownership  in  common,  408. 
joint  liability,  409. 
settlement  of  insolvent  estates,  410. 
marshaling  of  assets,  410. 
abatement  of  legacies,  411,  1136. 
apportionment  of  liens,  411,  1222. 
appointment  under  trust  powers,  411,  lOOlL 
conclusion,  411. 
Where  there  are  equal  equities  the  first  in  time  shall  prsvail,  41S-415. 
meaning  of  "equities,"  413. 
appUcatlon  of,  413,  416,  691,  678,  682,  718.  i 

to  doctrines  of  notice,  priorities,  and  fona  fide  purehaaen,  416, 
591,  678,  718. 
true  meaning  of,  414,  678. 
effect  of,  415. 
Where  there  is  equal  equity  the  law  must  prcTail,  416,  417. 
appUcation  of,  416,  591,  678,  682,  741. 

the  source  of  doctrines  concerning  notice,  priorities,  and  bona  fide 
purchasers,  416,  591,  678,  682,  741. 
meaning  and  effects  of,  417,  678. 
Eqnity  aids. the  vigilant,  not  those  who  slumber  oil  their  rights,  418,  419. 
meaning  of,  418. 

controls  the  administration  of  remedies,  418. 
application  and  effects  of,  419. 
Equity  imputes  an  intention  to  fulfill  an  obligation,  420-42Si 
meaning  and  application  of,  420. 
is  the  source  of  certain  equitable  doctrines,  421. 
performance  of  covenants,  421,  578,  579. 
trust  resulting  from  acts  of  trustee,  422,  587,  1049. 
Equity  will  not  suffer  a  wrong  without  a  remedy,  423,  424. 
meaning  of,  423. 

is  the  source  of  entire  remedial  jurisdiction,  423^ 
limitations  on,  63-67,  130,  424. 
Equity  follows  the  law,  425-427. 
twofold  meaning  of,  425,  426. 

first,  in  obeying  the  law,  426. 

secondly,  in  applying  legal  rules  to  equitable  estates,  426. 
as  applied  to  uses,  426,  982. 
narrow  operation  of,  425,  427. 
Equity  acts  in  yersonam^  and  not  in  rem,  135,  170,  428-431,  1317,  1318. 
See  Deorxks. 
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origin  and  original  meaning  of,  135,  170,  428. 

in  what  sense  equitable  remedies  operate  m  ttm,  136^   170^  40^ 

1317. 
operatbn  of  equity  on  oonscienoe  of  party,  430, 43L 

MECHANICS'  UENS, 

statutory  suits  to  enforce;  branch  of  exclusive  jurisdiction,  138. 

belong  to  what  class  of  equitable  remedies,  171. 
inferior  to  purchase-money  mortgages,  725,  note, 
nature  and  object  of,  167,  1268, 1269. 
how  enforced,  and  effect  on  equity  jurisdiction,  171,  1269. 

MENTAL  WEAKNESS, 

mistake  of  law  containing  element  of,  relieved  against,  847. 
transactions  of  persons  of  weak  mind,  when  invalid,  947,  948. 
jurisdiction  of  equity  over  persons  afflicted  with,  1311~131ii    See  Noi 
CoMPOTU  Mentis. 

MERGER^ 

originates  in  maxim.  Equity  looks  at  intent  and  not  at  form,  786L 
of  estates,  787,  78a 

legal  doctrine  and  rules  of,  of  lesser  in  greater  estate,  787. 
equitable  doctrines  and  rules,  147,  788. 
of  charges,  789-800. 

owner  of  property  becomes  entitled  to  charge,  790-795. 
general  doctrine  at  law  and  in  equity,  790. 
presumption  in  favor  of,  when  arises,  790,  792,  793^ 

against,  when  arises,  791-793,  798,  799 
intention  prevents,  791. 
time  and  mode  of  intention,  792. 
parol  evidence  to  show  intention,  792. 
when  mortgagee  takes  conveyance  of  land,  734,  790,  793L 
when  mortgage  assigned,  790,  793. 
never  prevented  when  fraud  or  wrong  would  result,  794. 
when  life  tenant  becomes  entitled  to  charge,  795i 
tenants  in  common  and  lessees,  793,  795. 
owner  of  land  pays  off  charge,  796-799. 

owner  in  fee  personally  liable  pays  off  charge,  791,  note,  797, 
1205,  1206,  note,  1213. 
grantee  assuming,  or  liable  for,  mortgage  debt»  791,  note, 

797,  1205,  1206,  note,  1213. 
mortgagor  continuing  to  be  principal  debtor,  797,  1213. 
conveyances  with  warranty  against  encumbrances,  797,  note, 
owner  not  personally  liable  pays  off  charge,  798,  1211. 
life  tenant  pays  off  charge,  799.  * 
widows  entitled  to  dower,  799. 
tenants  for  years  and  in  common,  799. 
priorities  affected  by,  800. 
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law  and  equity  systema  diBtinct,  but  adminiitered  by  same  tribanal  in,  41, 

note, 
•eal  presumptive  evidence  of  consideration  in,  70,  note, 
equity  jurisdiction  eo-ez tensive  with  English  chancery,  284,  842,  345. 

statutory  provisions  concerning,  284,  note, 
election  of  widow  concerning  dower,  in,  494,  note. 
notice  of  li$  pertderu  in,  640,  note, 
recording  in,  646,  note,  733,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
deeds  of  trust  in,  995,  note, 
express  trusts  in,  1003,  note, 
charitable  trusts  in,  1029,  note, 
resulting  trusts  in,  where  conveyance  to  one,  price  paid  by  another,  1042, 

note, 
passive  trusts  for  married  women  abolished  in,  109S,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts  in,  1099,  note, 
married  women's  contracts  in,  1126,  note. 

equity  jurisdiction  over  administration  of  decedents'  estates  in,  1154. 
mortgages  of  land  in,  163,  note,  1188. 
grantor's  lien  on  conveyance  exists  in,  1249. 
equitable  remedies  and  decrees  operating  in  rem  in,  1317,  note, 
statutory  suit  to  quiet  title  in,  1306,  notes. 

MINNESOTA, 

equity  jurisdiction,  extent  of,  in,  287,  342,  345. 
statutory  provisions  concerning,  287,  note, 
reformed  procedure  adopted  in,  40,  note,  287. 
election  of  widow  concerning  dower  in,  494,  note, 
notice  of  Ua  pendens  in,  640,  note, 
recording  in,  646,  note,  733,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
assignments  of  things  in  action  in,  705,  note, 
deeds  of  trust  in,  995,  note, 
express  trusts  in,  1003,  note, 
charitable  trusts  in,  1029,  note, 
resulting  trusts  in,  where  conyeyance  to  one,  price  paid  by  another,  1042, 

note, 
passive  trusts  for  married  women  abolished  in,  1098,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1105,  note. 
married  women's  contracts  in,  1 126,  note. 
mortgages  of  land  in,  163,  note,  1188. 
grantor's  lien  on  conveyance  exists  in,  1249. 
real  party  in  interest  to  sue  in,  1273,  note, 
equitable  remedies  and  decrees  operating  in  rem  in,  1317,  note. 
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interpleader  in  legal  actions  in,  1329,  note. 

appointment  of  receivers  in,  1335,  note. 

granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1368,  noto. 

counterclaims  required  to  be  interposed  by  defendant  in,  1871,  note. 

statutory  suit  to  quiet  title  in,  1396,  notes. 

MISSISSIPPI, 

law  and  equity  systems  distinct,  and  administered  by  separata  tribunals 

in,  41,  note, 
equity  jurisdiction  co-exiensive  with  English  chancery  in,  280,  342;  345. 

statutory  provisions  concerning,  285,  note, 
election  of  widow  concerning  dower  in,  494,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  noteu 
deeds  of  trust  in,  995,  note, 
charitable  trusts  in,  1029,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts,  1099,  note, 
married  women's  power  of  disposition  of  separate  property  in,  llOSit 
married  women's  contracts  in,  1126,  notes. 

jurisdiction  of  equity  over  administrations  in,  348,  note,  350,  note,  1I5L 
mortgages  of  land  in,  163,  note,  1187,  1188,  note, 
grantor's  lien  on  conveyance  exists  in,  1249. 

whether  assignable,  1254,  note, 
jurisdiction  over  persons  of  unsound  mind  expressly  given  to  equity  in, 

1313,  note, 
equitable  remedies  and  decrees  operating  m  rem  in,  1317,  note, 
interpleader  in  legal  actions  in,  1329,  note, 
statutory  suit  to  quiet  title  and  remove  clouds  from  title  in,  1396,  notei^ 

1397,  note. 

MISSOURI, 

equity  jurisdiction,  extent  of,  in,  287,  342,  345. 
statutory  provisions  concerning,  287,  note, 
reformed  procedure  adopted  in,  40,  note,  287. 
election  of  widow  concerning  dower  in,  494,  note, 
notice  of  lis  pendens  in,  640,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
deeds  of  trust  in,  995,  note, 
charitable  trusts  in,  1029,  note, 
statutory  provisions  concerning  married  women's  separate  property  sad 

contracts,  1099,  note, 
married  women's  power  of  disposition  of  separata  estate  in,  1105,  note, 
married  women's  contracts  in,  1126,  notes. 

equity  jurisdiction  over  administration  of  decedents'  estates  in,  1151 
mortgages  of  land  in,  163,  note,  1187,  1188,  note. 
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grantor*f  li«n  on  conToyanoo  exists  in,  1249. 

whether  Msignable,  1254,  note, 
real  party  in  interest  to  sne  in,  1273^  note, 
personal  representatiTes  of  deoeased  joint  debtor  sued  with  sunriTon  in, 

1301,  note, 
equitable  remedies  and  decrees  operating  m  rem  in,  1317,  note* 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1368,  note, 
statutory  suit  to  quiet  title  in,  1396,  note. 

MISTAKE, 

fraad,  accident,  and,  as  basis  of  equity  classification,  119, 

not  embraced  entirely  in  concurrent  jurisdiction,  138, 140,  note,  175,  note, 

188,822. 
inadequacy  of  legal  remedies  in,  as  occasion  of  exclusive  jurisdiction,  140, 

note,  188,  221. 
fraud,  accident,  and,  as  occasions  of  concurrent  jurisdiction,  140, 174, 188. 
a  ground  for  enlarging  equity  jurisdiction,  where  disooveiy  asked,  224- 

226,234. 
equity  jurisdiction  in  cases  involving,  not  abridged  by  Jurisdiction  sub- 
sequently acquired  at  law,  278. 
equity  jurisdiction  of  courts  of  New  Hampshire  over  oases  involving,  804* 
of  courts  of  Massachusetts,  319. 
of  Maine,  330. 
accelerating  time  of  payment  relieved  against  where,  involved,  439. 
relief  from  forfeitures  occasioned  by,  451,  454. 
effect  of  election  made  under,  512. 
effect  of,  in  recording  instruments,  654. 
when  does  not  prevent  an  estoppel,  809. 

indorsement  of  negotiable  paper  omitted  by,  compelled,  887,  notsu 
early  origin  of  equity  jurisdiction  concerning,  838. 
possible  modes  in  which  remedial  jurisdiction  occasioned  by,  can  be  ex- 
ercised, 838. 
definition  of,  889. 

distinction  between  accident  and,  823,  839,  873* 
between  fraud  and  negligence  and,  839,  878. 
may  be  of  law  or  of  fact,  840. 
d  law,  841-^1. 

Tarious  conditions  included  in  the  term,  841. 

ignorance  or  error  with  respect  to  general  rale  of  msnidpal 
law,  841. 
with  respect  to  existing  legal  rights  or  interests^  841, 
with  respect  to  legal  import  of  transaction,  841. 
maxim,  Ignorantiajurit  non  exauat,  when  applies,  841,  842. 
general  rule  and  limitations,  842. 
when  relief  will  or  will  not  be  granted,  843-851. 


2656  INDBX. 

Vol.  I., « 1-577;  YoL  IL,  $$  678-m6:  ToL  III.,  f$  1127-lia. 
MISTAKE  —  ConUnueoL 

no  relief  when,  as  to  general  role  of  mnnicipal  law,  841, 848,  8ISL 
nor  when,  aa  to  legal  import  and  effect  of  a  tFanaaotioo,  843. 
relief  from,  of  law  may  be  granted,  842,  344. 
relief  not  granted  nnleas,  material,  and  has  determined  partiee' 

conduct,  844. 
no  relief  if  agreement  was  as  intended  to  be,  843,  845. 
when  written  instrument  does  not  express  intention,  845,  870. 
when  common  to  all  parties,  846. 

attempted  distinction  between,  of  plain  and  doubtful  rules  of 
law,  846. 
relief  in  family  compromises  where,  of  plain  rule  of  law,  846, 
note, 
when  accompanied  with  inequitable  condnet  of  other  party,  842; 

847,  877,  note, 
when  occurs  in  transaction  between  parties  in  trust  relation^ 

818. 
relief  when,  as  to  existing  legal  rights,  interests,  or  relations, 
849. 
reasons  for  relief  are  that,  are  really  those  of  fact,  849. 
compromises  and  voluntary  settlements  made  under,  as  to  legal 

rights,  when  relieved  against,  850,  871. 
money  paid  under,  cannot  be  recovered  back,  851. 
when  accompanied  by  inequitable  condnet^  861. 
parol  evidence,  whether  admissible,  857. 
of  fact,  852-856. 

general  rale,  852. 

how  may  occur:  subject-matter;  terms,  863. 

in  what  may  consist,  854. 

ignorance,  forgetfulness,  unoonsciousness  or  belief  854b 
error  or  ignorance  of  law  of  foreign  country,  854. 
intentional  act  cannot  be  treated  as,  854. 

omission  of  provisions  from  written  agreements,  864,  note, 
in  compromises  of  doubtful  claims,  850,  855^  871. 
in  speculative  contracts,  855. 
requisites  to  relief  from,  856. 
must  be  material,  856,  860. 
must  be  free  from  culpable  negligence,  856. 
what  negligence  will  be  relieved  against,  856. 

negligence  in  failure  to  set  up  defense,  856,  note^  1861,  note. 
in  overlooking  defect  in  title,  856,  note. 
causing  forfeiture,  852,  856,  note. 

careless  execution  of  instrument  without  reading,  856,  notsw 
as  to  matters  of  which  party  had  means  of  knowledge,  856^ 
note, 
facts  capable  of  being  ascertained  by  reasonable  diligence,  856. 
means  of  information  open  to  both  parties;  confidence  repcisdl, 
856. 
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how  sfaofwn,  when  by  parol  eyidenoe,  857-867.    See  Evibkngi. 
instances  of  equitable  jurisdiction  occasioned  by,  86S-871. 

jurisdiction  may  be  exercised  defensively  or  affirmatively,  868b 
by  vay  of  defense,  860,  868. 

by  defendants  in  legal  actions  under  reformed  procedure^  862, 
868. 
by  way  of  affirmative  relief,  86&-871. 

when  jurisdiction  only  exercised,  869. 

money  paid  or  chattels  delivered  by,  869-871. 

land  conveyed  or  contracted  to  be  conveyed,  by,  869,  871. 

cancellation  and  reformation  when  apropriate  for,  870,   1876, 

1377. 
oonditions  of  fact  which  are  oeeasions  of  affirmative  relief,  871. 
defective  execution  of  powers,  589,  590,   834,   871.     See 

P0WXB8. 
judgments  and  records  set  aside,  corrected,  or  enjoined,  871, 

1364,  1376,  1377. 
settlements  and  compromises,  850,  855,  871,  1376,  1377. 
in  wills,  whether  corrected,  871. 
instruments  operating  inter  vkfoe,  871,  1376,  1377. 
awards,  871,  1376,  1377. 
surrender  or  discharge  of  instruments  by,  871. 
bonajlde  purchaser  not  relieved  against  for,  776,  871. 
legal  title  acquired  by,  impressed  with  use,  981. 
equitable  lien  arising  from  expenditures  under,  for  true  owner's  benefit, 

1241. 
light  to  relief  from  acknowledgment  or  promise  obtained  by,  not  detw- 
minad  in  interpleader  suit,  1322. 

MONET, 

no  equity  jurisdiction  for  mere  recovery  of,  178. 

relief  may  be  pecuniary  in  certain  cases,  184,  186-188. 
paid  under  mistake  of  law,  whether  can  be  recovered  back,  861. 

parol  evidence  in  case  of,  857. 
equity  jurisdiction  to  recover,  paid  under  mistake,  869,  871. 
relief  in  equity  of  recovery  of,  obtained  by  or  due  through  fraud,  910,  91% 
note,  914. 

under  the  reformed  procedure,  914. 
legacies  of,  when  specific,  1130,  note, 
as  the  subject  of  donations  eauaa  martia,  1148. 
conversion  of  land  into,  and  vice  versa,  161,  371,  1159-1178.    See  Con- 

VXBSION. 

equitable  assignments  of  a  fund,  1280-1284.     See  Assignmbnts. 
See  CouFENSATioM;  Damagbs;  FoRncrruRBs;  Penalties. 

MONOMANIACS, 

oontracts  and  conveyances  of,  whether  invalid,  946. 

See  NoN  Compotes  Mentis. 

S  Eq.  Juh.  — 187 
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difltinction  between  legal  actions  and  snits  in  etjaity  abolished  in,  40^ 

note,  287. 
■tatatory  provisions  concerning  equity  jurisdiction  in,  287^  notSi 
recording  in,  646,  note, 
assignments  of  things  in  action  in,  705,  note, 
real  party  in  interest  to  sue  in,  1273,  note, 
statutory  suit  to  quiet  title  in,  1896,  notes. 

MORAL  LAW, 

as  such  not  an  element  of  the  human  law,  63,  424. 
large  portion  of,  not  jural  in  its  nature,  64. 
effect  of,  on  equity  and  law,  49,  55,  55-67. 

MORTGAGES  OF  LAND. 

difference  between  legal  and  equitable  primary  rights  illustrated  by,  107. 
interests  created  by,  are  permanent  equitable  estates,  148. 
estate  of  mortgagor,  in  equity,  belongs  to  exclusive  jurisdiction,  16SL 
jurisdiction  of  equity  concerning,  in  New  Hampshire,  301. 
in  Massachusetts,  316. 
in  Maine,  324. 
recording  of,  as  constituting  constructive  notice,  644-655.     See  Nonci. 
priorities  among,  716-732.    See  Prioritie3. 

5ofia  fidt  purchase  no  defense  in  foreclosure  by  prior  legal  against  subse- 
quent equitable,  740,  741.  765. 
doctrine  of  honafde  purchaser  of  legal  estate  protected  applies  to^  767. 
tacking  of,  whether  allowed  by  hcmafide  mortgagee.  768. 
when  merges,  789-799.    See  Meroeb. 
may  be  corrected  or  canceled  in  equity,  871,  1376,  1377. 
whether  relief  against  for  usury,  where  payment  of,  assumed,  987. 

by  subsequent,  against  prior,  937. 
relation  between  deeds  of  trust  to  secure  debts  and,  995. 
statutory  trusts  to  mortgage  lands,  1003-1005. 
statute  of  frauds  does  not  apply  to  trusts  in  money  secured  by,  1008. 
investment  by  trustees  in  first,  favored,  1074. 
legacies  of,  when  specific,  1130,  note, 
as  subjects  of  donations  causa  mortUy  1 148. 
Jurisdiction  of  equity  to  foreclose,  on  decedents'  lands,  1154^ 
under  the  English  doctriue,  73,  162,  1179-1185. 
at  the  common  law,  73,  162,  1179,  1182. 

changes  in  doctrine  of,  by  statute  7  Geo.  II.,  1179. 
present  legal  theory  concerning,  1179. 

conveyauce  or  devolution  on  death  of  interests  of  parties  in,  73, 
162,  1182. 
origin  and  development  of  equity  jurisdiction  over,  162,  1180. 

founded  on  maxim,  Equity  looks  at  intent  rather  than  form, 
162,  382,  1180. 
principle  that  equity  relieves  against  penalties  and  forfeit- 
ures, 162,  382,  433,  1180. 
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mortgagor  when  fint  relieved  in  chancery,  162;  1180. 
*«  equity  of  redemption,"  what  ie,  and  development  of,  162;  876^ 
382,  1180.    See  Equttt  of  Rbdbbcption. 
equitable  theory  of,  73,  162,  1180-1182. 

mortgagees'  interests  regarded  as  liens,  73,  1181,  1182,  1204. 
conveyance  or  devolution  of  interests  of  parties  to,  78,  162,  1180- 
1182,  1204. 
double  system  of,  at  law  and  in  equity,  73,  162,  1182. 
legal  and  equitable  remedies  of  parties,  1183. 
the  two  theories  kept  distinct,  1184. 
deed  to  mortgagor  necessary  on  redemption,  1184. 
subsequent^  equitable,  1185. 
under  the  American  doctrine,  73,  74,  163,  1186-1191. 
in  general:  two  methods  prevailing,  78,  163,  1186. 
where  both  legal  and  equitable  theories  adopted,  163,  1187. 
mortgagee,  how  far  legal  owner,  163,  1186,  1187. 

when  entitled  to  possession,  1187. 
equitable  theory  chiefly  prevails,  1187. 
remedies  of  mortgagor  and  mortgagee,  1187. 
where  equitable  theory  alone  adopted,  74,  163,  1188-1190. 

revolution  in  equity  jurisprudence,  74,  163,  1186.  1188,  1190. 

interest  of  the  two  parties,  74,  163,  376,  1188,  1204. 

lien  only,  created,  74,  163,  376,  118S,  1204. 

conveyance  or  devolution  of  interests  of  parties  in,  74,  1188, 

1204. 
"equity  of  redemption "  as  used  in  connection  with,  74,  1188. 
consequences  of  mortgagee's  obtaining  possession,  1189,  1190, 

1215. 
equitable  remedies  of  the  parties,  1188,  1190. 
definition  of,  1191. 
in  equity,  are  securities  for  debts,  1192. 
once  a  mortgage  always  a  mortgage,  1193. 
mortgagor  cannot,  in  instrument,  deprive  himself  of  rights  of  redemption, 

382,  1193,  1219. 
stipulations  in,  giving  mortgagees  advantage,  invalid,  1193,  note, 
conveyances  with  agreements  to  repurchase  distinguished  from,  1194^  1196. 
continued  existence  of  debt  the  criterion,  1192,  1195. 
construction  favorable  to,  in  cases  of  doubt,  1195. 
parol  evidence  to  show  character  of  transaction,  1195. 
facts  evidencing  intent,  nature  of,  1195. 

when  mortgages,  rights,  and  liabilities  of  parties  the  same  as  in  ordi- 
nary, 1194. 
conveyances  absolute  in  form  as,  1196. 

may  be  shown  to  be  by  extrinsic  and  parol  evidence,  806,  note,  1196. 

between  what  parties,  1196. 
nature  of  evidence  to  overcome  presumption,  1196. 
continued  existence  of  debt  the  criterion,  1192,  1196. 
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righte  and  liabilities  of  parties  the  saoM  m  in  ordinaiy  mortgage^ 
119G. 
to  secure  future  advances,  1197-1199. 

validity  of,  as  between  the  parties,  1197. 

enforced  for  all  advances  made  within  scope  of,  1197. 
fact  that,  are  given  to  secure  future  advances  need  not  be  stated, 
1197. 
validity  of,  as  against  subsequent  encumbrancers  or  purchasers,  1195, 
1199. 
advances  before  and  after  encumbrances  and  conveyances,  1198. 
want  of  notice,  independent  of  recording  acts,  1198. 
recording  acts  as  affecting,  1199. 

optional  and  obligatory  advances,  1197,  1199. 
to  secure  several  different  notes  or  bonds,  1200-1203. 
order  of  priority  among  assignees  of  notes,  1201. 

notes  payable  at  the  same  and  different  tames,  1201. 
mortgagee  changing  order  by  agreement,  1201. 
assignment  of  note  is  assignment  pro  ianto  of  mortgage,  1202: 
foreclosure  and  redemption  in  case  of,  1202. 
priority  where  mortgagee  retains  part  of  notes,  1203. 
oonveyance  by  morgagor  subject  to,  effect  o^  120&-1208.    See  Host- 

OAOOB  AND  MORTQAGIS. 

assignment  of,  by  mortgagee^  1209,  1210. 

manner  and  effect  at  law  and  in  equity,  1209. 

operation  of  recording  acts  on,  655,  note,  733,  734,  767,  1209,  note. 

assignment  of  debt  carries,  with  it»  1210. 

of  mortgage  without  debt^  effect  of,  1210. 
subject  to  equities,  704,  733^  734,  753,  note,  1210,  note. 

when,  given  to  secure  negotiable  notes,  704,  note,  1210,  note, 
•quitable  assignment  by  subrogation  on  payment  of  mortgage  debt»  798^ 
1211->1214,  1221. 
prevented  when  merger  occurs,  793,  797,  798^  1211,  1213. 
in  whose  favor  exists,  798,  1211-1213. 

See  MsROEB. 
actual  assignment  when  compelled  by  equitable  assignee,  1214. 
rights  and  liabilities  of  mortgagee  in  possession,  1215-1218.    See  Mosr- 

OAGOR  AND  MORTQAOKB. 

redemption  of,  1219-1226.     See  Bedemftioit. 
foreclosure  of,  1227,  1228.    See  Fobeclosurb. 
equitable  liens  created  by  agreements  to  give,  1237. 

by  informal  and  defective,  383,  1237. 
grantor's  lien  waived  by,  of  grantee,  1252. 
grantor's  liens  by  reservation  resemble,  1255, 1257-1259. 
receivers  when  appointed  in  suits  to  enforce,  1331k 
when  removed  as  being  cloud  on  title,  1399,  note, 
specific  performance  of  agreen^ent  to  pay  or  discharge^  140%  nolik 

See  MOBTQAQOS  and  MOBTQAOXIi 
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eqaitable  ettatM  artBing  from,  belong  to  exclusive  jnrisdictioii  of  eqcdtj, 

150. 
mbsequent,  superior  to  lien  arising  from  contract,  726. 
at  law  are  conditional  sales,  164,  1229. 
delivery  not  essential,  1229. 
distinction  between,  and  pledges,  1229. 
legal  title  vests  in  mortgagee  on  breach  of  condition,  1220. 
interests  of  mortgagor  how  extinguished,  1229. 
Jurisdiction  and  remedies  of  equity  concerning,  164,  1230. 
mortgagor  retains  equity  of  redemption,  164,  1290. 
may  maintain  suit  to  redeem  before  sale,  164,  1230. 

for  accounting  after  sale  where  inequitable  oonduet»  164, 
1230. 
mortgagee  may  sue  to  foreclose,  164,  1230. 
foreclosure  when  preferable  to  public  sale,  1230,  notei 
statutory  changes  concerning,  164,  1232. 
equitable  lions  created  by  agreements  to  give,  1237. 
embracing  future-acquired  property  are  equitable  liens,  1236,  note,  1291. 
operate  as  equitable  assignments,  128S-1291.    See  AasiONBCXMTa 

MORTGAGOR  AND  MORTGAGEE, 

whether  election  where  gift  made  by  testator  to  mortgagee,  491. 
defective  execution  of  powers  aided  on  behalf  of  mortgagee,  834. 
mortgagee  with  power  of  sale  is  a  trustee  for  the  sale,  958,  note. 
estates  and  interests  of,  at  common  law,  73,  162,  1179,  1182. 

mortgagee,  but  not  mortgagor,  may  maintain  ejectment,  1182;  1187. 
conveyance,  or  devolution  on  death  of,  73,  162,  1182i 
estates  and  interests  of,  in  equity,  in  England,  73»  162,  1180-1182,  1204. 
mortgagor's  "  equity  of  redemption,"  what  is,  and  development  o( 

162;  1180. 
mortgagee's  interest  regarded  as  mere  Uen,  73,  1181,  1182,  1204. 
conveyance,  or  devolution  on  death  of,  73,  162,  1180-1182;  1204. 
mortgagor,  when  first  relieved  in  equity,  162,  1180. 
legal  and  equitable  remedies  of,  in  England,  1 183. 

of  mortgagee:  suit  for  debt;  appropriation  of  rents  and  profits;  fore* 

domre,  1183. 
of  mortgagor:  redemption,  1182, 1183^  < 

estates  and  interests  of,  in  America,  73,  74,  163,  1186-1190. 

where  both  legal  and  equitable  theories  adopted,  73,  163,  1186, 1187 
1204. 
mortgagee,  how  far  legal  owner,  163,  1186,  1187. 
whether  entitled  to  possession,  1187,  1204,  1215. 
whether  can  maintain  ejectment,  1187. 
remedies  of  mortgagor  and  mortgagee,  1187. 
equity  deals  chiefly  with  mortgagor's  interests,  1190. 
where  equitable  theory  alone  adopted,  74,  163,  376,  1186,  1188,  1204. 
mortgagee  has  but  a  lien,  74,  163,  376,  1188,  1204. 
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convey ance  or  de volution  on  doftth  of,  74,  11 S8,  1204. 
conseqaencM  o£  mortgagee'f  obtaining  possession,  1189,  1190^ 

1216. 
mortgagor  may  maintain  ejectment,  1188-1190. 
remedies  of  mortgagor  and  mortgagee,  1188,  1190. 
equity  deals  chiefly  with  mortgagee's  interests,  1190. 
mortgagor  cannot  in  instrument  deprive  himself  of  right  to  redeem,  382, 
1193,  1219. 
may  deprive  himself  by  separate  instrument,  1193,  note, 
oonveyances  with  separate  agreement  when  mortgages,  rights  and  liabili- 
ties of,  in,  1194. 
deeds  absolute  in  form  when  mortgages,  rights  and  liabilities  of,  in,  1196w 
interest  of  mortgagee,  in  equity,  liable  to  be  sold  on  execution,  1204. 

of  mortgagee  liable  to  be  reached  by  creditors,  1204. 
fiduciary  relation  does  not  exist  between,  1204. 
conveyance  by  mortgagor,  effect  of,  1205-1208. 

grantee  with  notice  takes  subject  to  mortgage,  1203,  1225. 
operation  of  recording  acts,  1205,  note, 
liabilities  of  grantee  and  mortgagor,  1205. 
liability  of  grantee  assuming  mortgage,  in^whole  or  in  part,  120Cy 
1207,  1225. 
form  of  words  creating  liability,  1206. 
mortgagor  a  surety;  rules  concerning,  797,  note,  1206. 
whether  mortgagor  can  release  grantee  from  liability,  1206,  note, 
liability  of  subsequent  grantees,  1206. 
grantee  connot  contest  validity  of  mortgage,  937,  note,  1206. 
whether  results  from  contract  or  subrogation,  1206,  1207. 
mortgage  when  merges  on  payment,  793,  797,  798,  1205,  1205, 

1211,  1218.    See  Mkrguu 
liability  of  second  mortgagee  assuming  mortgage,  1208. 
rights  and  liabilities  o^  in  assignment  of  mortgage,   1209-1214.    See 

MOBTOAOBS. 

rights  and  liabilities  of  mortgagee  in  possession,  1215-1218. 

are  virtually  the  same  in  all  states,  1216. 

duty  as  ordinary  prudent  owner,  negUgence,  waste,  etc,  1216. 

chargeable  with  rents  and  profits  or  occupation  value,  1216. 

repairs  and  disbursements,  for  what  allowed  and  oredited,  1217. 

oompensation  not  allowed,  1217. 

liability  to  account;  rules  concerning,  1190,  1218. 
where  deeds  absolute  in  form  are,  1196. 

trustee  for  mortgagor  after  debt  has  been  paid,  1218. 
redemption  by  mortgagor,  and  rights  and  liabilities  arising  from.    See 

Rbdbxption. 
grantor's  lien  does  not  prevail  against  bona  fide  mortgagee,  126S. 
injunctions  granted  between,  to  restrain  waste,  improper  sales  undsi 

power,  etc.,  1846,  1848,  note, 
when  parties  in  loit  for  partition^  1387t  note. 


iNDBx.  2663 

▼ol.  L,  ^i  l-5r7;  Vot  IT.,  ^  578-Ua6:  VoL  TIL,  ^  1127-142L 

MORTOAGOR  AND  MORTGAGEE -•  Con^tnt/^c;. 

manhaling  of  lecarities  between,  396,  1413,  1414.    See  Marshaling  of 

SxousrruEa. 

See  MoBTOAOKS  ov  Land. 
MORTMAIN, 

eharitable  trasts  defeated  by  statntee  of,  1020,  note. 

OOD version  not  permitted  soaa  to  defeat  statutes  of,  1166. 

MULTIPLiaTY  OP  SUITS, 

jurisdiction  of  equity  to  prevent^  243-275. 

a  foundation  of  concurrent  jurisdiction,  139,  181,  243. 

an  occasion  of  exercise  of  ezclusiye  jurisdiction,  243. 

inadequacy  of  legal  remedies,  the  theory  of  doctrine  of,  243. 

difficulties  involved  in  the  doctrine  of,  244. 

cases  to  which  doctrine  of,  may  apply,  classified,  245. 

"bills  of  peace,"  raUonale  and  examples  of,  246-248.     See  Bills  ov 

PXACB. 

bUls  "to  quiet  title,"  explained,  248. 
sxamples  of  early  use  of,  247. 
TOitionaU  of  doctrine  of,  on  principle,  249-231. 

not  an  independent  source  of  equity  jurisdiction,  250. 
legal  relief  obtainable  need  not  be  of  same  kind  as  equitable,  250. 
what  multiplicity  prevented;  public  rights  and  injuries,  251. 
examination  of  doctrine  on  authority,  252-261. 

first  class:  where  plaintiff  at  law  obliged  to  bring  number  of  simi* 

lar  actions  against  same  wroug-doer,  252,  263,  267,  1394. 
second  class:  where  one  defendant  brings  successive  or  simul- 
taneous similar  actions  against  a  plaintiff  253,  254,  263,  267, 
1394. 
third  and  fourth  classes:  numerous  plaintiffs  and  defendants, 
255-261,  264-266,  268-270,  1394. 
privity  or  common  interest  between  parties  whether  neces- 
sary, 251,  255-261,  264-270,  1394. 
distinct  proprietors  injured  by  one  wrong,  257,  264,  268,  269, 

1394. 
distinct  proprietors  relieved  from  illegal  taxes,  assessments, 
and  public  burdens,  258-260,  265,  266,  270,  273,  1345. 
See  Taxis. 
miscellaneous  instances,  261. 
title,  whether  and  how  to  be  established  at  law,  252,  253,  256, 

263»  267,  1394. 
who  may  be  plaintifib  and  who  defendants,  251,  267,  269. 
summary  of  conclusions,  267-270. 
cases  in  which  jurisdiction  exercised,  271-274. 
based  upon  statute,  275. 
prevented  by  injunction,  1345,  1362,  note, 
when  actions  at  law  restrained  to  prevent,  in  states  adopting  reformed 

procedure,  1371,  1372. 
equitable  jurisdiction  for  assignment  of  dower  to  prevent^  1882L 
to  establiih  disputed  boundaries,  1384,  1385. 
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relief  from  illegal  acts  and  taxes  of,  258-260,  265,  266^  270,  273,  1345. 

See  Taxes. 
inveatment  by  trustees  in  bonds  o^  1074k 


N 

NAMES, 

when  eqaity  will  correct  mistakes  in,  in  wills,  871,  note. 
wrongful  use  of,  when  restrained,  1358. 

NEBRASKA, 

distinction  between  sealed  and  nnsealed  inatnunenii  abolished  in,  70^ 
note. 

equity  jurisdiction  oo-eztensive  with  English  chancery  in,  285,  342,  345. 
statutory  provisions  concerning,  285,  note. 

reformed  procedure  adopted  in,  40,  note,  287. 

election  of  widow  concerning  dower  in,  494,  note, 

recording  in,  646,  note,  733,  note. 

effect  of  other  kind  of  notice  in  abeence  of  record  in,  664,  note. 

assignments  of  things  in  action  in,  705,  note. 

statutory  provisions  concerning  married  women's  •epuate  property  sod 
contracts  in,  1099,  note. 

married  women's  contracts  in,  1126,  note.- 

equity  jurisdiction  over  administration  of  decedents'  estates  io,  1154b 

mortgages  of  land  in,  163,  note,  1188. 

grantor's  lien  on  conveyance  does  not  exist  in,  124^. 

real  party  in  interest  to  sue  in,  1273,  note. 

equitable  remedies  and  decrees  operating  mi  rem  in,  1317,  note. 

interpleader  in  legal  actions  in,  1329,  note. 

appointment  of  receivers  in,  1335,  note» 

granting  injunctions  in,  1337,  notes. 

necessity  for  injunction  restraining  action  at  law  where  new  parties  re- 
quired obviated  in,  1372,  note. 

statutory  suit  to  quiet  title  in,  1396,  notes. 

NEGLIGENCE, 

no  relief  from  torfeiture  occasioned  by,  452,  856,  note, 

one  equity  superior  to  other  by  reason  of,  687. 

effect  of,  on  priorities,  716,  727,  731,  732. 

when  ignorance  caused  by,  does  not  prevent  an  estoppel,  809. 

when  owner  cannot  be  divested  of  legal  title  through  mere,  811. 

relief  where  accident  is  result  of,  828. 

diBtLuction  between,  and  mistake,  839. 

no  relief  from  erroneous  acts  or  omissions  resulting  from,  839,  866b    Sst 

HiSTAKX. 

where  legal  defense  not  set  up  through,  856,  note,  1361,  notSb 
theory  that  trustee  is  liable  only  for  gross,  1070,  note. 
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lost,  ooald  only  be  sued  on  in  equity,  71. 

jurisdiction  to  restrain  transfer  of,  when  exercised  tn  equity,  221,  1340^ 

1363,  note,  1377,  note, 
rale  of  Us  ptndena  does  not  embrace  sniti  concerning,  636. 
assignment  of  non,  subject  to  equities,  703-716.    See  PBiORrms. 
rale  of  antecedent  debts  being  valuable  consideration  in  transferring, 

whether  applies  to  bona  fide  purchasers  generally,  748. 
whether  sufficient  actual  payment,  in  doctrine  of  bona  fide  purchaser,  751. 
jurisdiction  of  equity  of  suits  on  lost  or  destroyed,  832. 
indorsement  of,  omitted  by  accident  or  mistake,  compelled,  837,  note, 
mistake  in,  may  be  corrected,  837,  note,  871,  1376. 
may  be  canceled,  914,  note,  1377. 
Toid  when  executed  in  belief  that  they  were  other  instruments,  916,  note, 

918. 
negotiation  restrained  when  given  in  gaming,  938. 
married  women  liable  on,  1124,  1126. 
legacies  of,  when  speciiio,  1130,  note, 
as  the  subjects  of  donations  cauaa  mortU,  1148,  1151. 
several  notes  secured  by  same  mortgage;  assignment  of,  1200-1203.     See 

MOBTOAGBS. 

assignment  of  mortgage  whether  subject  to  equities  when  securing,  704, 

note,  1210,  note, 
foreclosure  necessary  where,  pledged,  1231. 
equitable  liens  created  by  or  upon  bills  of  exchange,  1237. 
acceptance  of,  when  waiver  of  grantor's  lien,  1252. 
notes  secured  by  deeds  reserving  liens;  rules  concerning,  1255,  note,  1256, 

note,  1259. 
vendor's  lien  passes  by  assignment  of  notes  given  for  price,  1261,  note, 

1262,  note, 
when  transferred  without  indorsements  are  equitable  assignments,  127^ 

note. 
biUa  of  exchange  and  checks  not  in  general  equitable  assignments,  1284 

NEVADA, 

equity  jurisdiction  co-extensive  with  English  chancery  in,  285,  342,  345. 

statutory  provisions  concerning,  285,  note, 
reformed  procedure  adopted  in,  40,  note,  287. 
notice  of  liti  pendens  in,  640,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
assignments  of  things  in  action  in,  705,  note, 
deeds  of  trust  in,  995,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts,  1099,  note, 
married  women's  contracts  in,  1126,  note. 

equity  jurisdiction  over  administration  of  decedents'  estates  in,  1154. 
mortgages  of  land  in,  163,  note,  11S8. 
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real  party  in  interest  to  sue  in,  1273,  noteu 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note, 
statutory  suit  to  quiet  title  in,  1396,  notasL 

NEW  HAMPSHIRE, 

law  and  equity  systems  distincti  but  administered  by  same  tribunal  ia^ 

41,  note, 
equity  jurisdiction  in,  limited  by  statute,  286,  299-310,  346, 
statutory  provisions  concerning,  286,  note,  299. 
general  interpretation  of,  299,  345. 

applied  to  specific  performance,  300. 

foreclosure;  redemption  of  mortgages  and  pledges,  SOL 

discovery,  302. 

fraud;  cancellation  and  rescission,  903i» 

mistake,  reformation,  304. 

trusts,  305. 

accounting,  306. 

injunction,  307. 

nuisance,  waste,  and  trespass,  308. 

creditors'  suits,  309. 

special  cases,  310. 
time  within  which  widow  must  elect  in,  513,  note, 
notice  of  Us  pendens  in,  640,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
charitable  trusts  in,  1029,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1105,  note, 
married  women's  contracts  in,  1126,  note. 

equity  jurisdiction  over  administration  of  decedents*  estates  in,  1154. 
mortgages  of  land  in,  163,  note,  1187. 

to  secure  future  advances,  not  allowed  in,  1197,  note, 
grantor's  lien  on  conveyance  does  not  exist  in,  1249. 
equitable  decrees  and  remedies  operating  in  rem  in,  1317,  note. 

NEW  JERSEY,    * 

Uw  and  equity  systems  distinct,  and  administered  by  separate  tribnnslfr 

in,  42,  note, 
equity  jurisdiction  co-eztensive  with  English  chancery  in,  285,  342,  345» 

statutory  provisions  concerning,  285,  note, 
election  of  widow  concerning  dower,  in,  494,  note, 
notice  of  Us  pendens  in,  640,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  66^  noltb 
charitable  trusts  in,  1029,  note. 
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statntorj  provisions  conoeming  marriod  women's  separata  property  and 
ooatracts,  1099,  note. 

married  women's  power  of  disposition  of  separate  estate  in,  1106,  note. 

married  women's  oontracts  in,  1126,  notes. 

equity  jorisdiction  over  administration  of  ^decedents'  estates  in,  349,  note, 
360,  note,  361,  note,  1164. 

statute  7  George  11. ,  concerning  mortgages  of  land,  re-enacted  in,  1179, 
note. 

mortgages  of  land  in,  163,  note,  1187. 

power  of  mortgagor  to  release  grantee  assuming  mortgage  without  mort- 
gagee's consent,  1206,  note. 

grantee  assuming  mortgage  liable  on  principle  of  subrogation  in,  1207t 
note. 

grantor's  lien  on  conveyance  exists  in,  1249. 

equitable  remedies  and  decrees  operating  m  rem  in,  1317,  note. 

statutory  suit  to  quiet  title  and  remove  clouds  from  title  in,  1396,  notes, 
1397,  note. 

NEW  MEXICO, 

recording  in,  646,  note. 

NEW  YORK, 

seal  presumptive  evidence  of  consideration  in,  70,  note. 

lost  negotiable  ins tr amenta,  how  sued  on  in,  71,  note. 

equity  jurisdiction  co-extensive  with  English  chancery  in,  284,  342,  346. 

statutory  provisions  concerning,  284,  note, 
reformed  procedure  adopted  in,  40,  note,  287. 
time  within  which  widow  must  elect  in,  613,  note, 
actual  notice  in,  696,  note, 
notice  of  U»  pendens  in,  640,  note, 
recording  in,  646,  note,  733,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
assignments  of  things  in  action  in,  706,  note, 
definition  of  mistake  in  proposed  code  of,  839. 

of  fraud,  873,  note. 

of  duress  and  menace,  960,  note, 
deeds  of  trust  in,  996,  note, 
express  trusts  in,  163,  note,  1003,  note,  lOOi. 
powers  in  trust  in,  1002^  1004. 
charitable  trusts  in,  164,  note,  1029,  note, 
^'voluntary  and  involuntary  "  trusts  in  proposed  code  of,  1030. 
resulting  trusts  abolished  where  price  paid  by  one  and  title  taken  by  an- 
other in,  1042,  note. 

trust  arises  in  favor  of  ereditors,  1042,  note, 
powers,  duties,  and  liabilities  of  express  trustees  in  proposed  oods  of, 

1061,  note,  1086,  note, 
passive  trusts  for  married  women  abolished  in»  1098,  note. 
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fltatatary  pT0Ti8i<mB  oonoemiiig  married  women's  •eparAto  proper^  and 

contracts  in,  1099,  note. 
married  women's  power  of  disposition  of  separate  estate  in,  1105^  ^^o^ 
married  women's  contracts  in,  1126,  notes, 
lapsed  legacies  and  devises  in,  1145,  note, 
equity  jurisdiction  over  administration  of  decedents'  estates  in,  349,  nola, 

1154. 
mortgages  of  land  in,  74,  163,  note,  118S. 
grantor's  lien  on  conveyance  exists  in,  1249. 

whether  assignable,  1254»  note, 
real  party  in  interest  to  sue  in,  1273,  note, 
assignments  of  possibilities  and  expectancies  in,  1285,  note. 
suing  of  representatives  of  deceased  joint  debtor  in,  1301,  note. 

where  deceased  joint  debtor  is  surety,  1302,  note, 
equitable  remedies  and  decrees  operating  in  rem  in,  ISlTi  note, 
interpleader  in  legal  actions  in,  1329,  note, 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1368^  note. 
statutory  suit  to  quiet  title  in,  1396,  notes. 

NON  COMPOTES  MENTIS, 

proceedings  determining  persons  to  be,  are  remedial,  98,  112. 

are  exclusively  equitable,  171. 
inadequacy  in  transactions  of  persons,  relieved  against,  928. 
transactions  of  persons,  when  invalid,  U46. 
may  be  beneficiaries,  9S7. 

jurisdiction  of  equity  over  persons  and  property  of  persons,  1311-1314. 
origin  of  the  jurisdiction,  1311. 
delegated  by  the  crown,  131 1. 
of  the  control  of  committees,  1311. 
mode  of  exercising  jurisdiction  in  England,  1312. 
jurisdiction  in  the  United  States,  1313. 

conferred  by  statute;  extent  of  legislation,  1313 
to  compel  accounting  of  committees,  1097,  1313. 
in  cases  of  weak  and  unsound  mind,  1314. 

See  Lunatics;  Idiots;  Brukeards,  etc 

NORTH  CAROLINA, 

equity  jurisdiction  in,  co-extensive  with  English  obanoery,  285,  34S;  Sifti 

statutory  provisions  concerning,  286,  note. 
reformed  procedure  adopted  in,  40,  note,  287. 
election  of  widow  concerning  dower  in,  494,  note^ 
notice  of  Ua  pendens  in,  640,  note, 
recording  in,  646,  note, 
assignments  of  things  in  aoti<A  in,  705,  note. 
effect  of  other  kinds  of  notice  in  absence  of  reoord  in,  759* 
charitable  trusts  in,  1029,  note. 
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statatory  provuions  ooncerning  married  womfta*8  leparato  property  md 

oontractB  in,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1106,  notes, 
■larried  women's  eontracts  in,  1126,  note^ 

eqnity  jurisdiction  over  administration  of  deoedents'  estates  in,  1164. 
mortgages  of  land  in,  163,  note,  1187. 
grantor's  lien  on  eonveyanoe  does  not  exist  in,  1249. 
real  party  in  interest  to  sue  in,  1273,  note, 
equitable  decrees  and  remedies  operating  m  rem  in,  1317,  note, 
interpleader  in  legal  actions  in,  1329,  note, 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1368,  notei 
specific  performance  of  verbal  contracts  part  performed  in,  1409,  note. 

NORTH  DAKOTA, 

reformed  procedure  adopted  in,  287. 

statatoiy  provisions  concerning  equity  jurisdiction  in,  287,  note. 

NoncB, 

recording  as  affecting  equitable  rules  concerning,  76. 
maxim.  When  there  are  equal  equities  the  first  in  time  shall  prevail, 
applied  to,  416,  591. 

When  there  is  equal  equity  the  law  must  prevail,  applied  to,  416, 
691. 
importance  of  doctrine  of,  fai  determining  when  equities  are  equal,  691. 
general  rule  as  regards  one  purchasing  with,  591. 
whether  entire  doctrine  of,  based  upon  fraud,  691,  660,  666. 
objects  of,  692. 

to  afiect  priority  of  right,  692. 

as  a  badge  or  ingredient  of  fraud,  692. 
knowledge  and,  distinguished,  692,  594,  603. 

effects  produced  are  the  same,  592,  603. 
kinds  of,  actual  and  constructive,  593. 

legal  effect  of  each,  the  same,  594,  690. 
definition  of,  594. 

distinction  between,  and  evidence  to  prove,  694. 
actual,  595-603. 

what  is,  593,  <695. 

distinction  between,  and  ^constructive,  depends  on  manner  of  infor> 
mation,  595,  596,  604. 

not  inferred  by  presumption,  but  conclusion  of  fact,  696,  696,  610. 

when  shown  by  indirect  evidence,  596. 

illustrations  of  the  operation  of,  696,  notes. 

interpretation  of  statutes  requiring  "actual,"  696,  note. 

▼ague  rumors,  hearsay  statements,  whether  constitute,  697,  602. 

information  sufficient  to  put  prudent  man  on  inquiry  constitutes,  697* 
how  far  should  be  prosecuted,  696,  697,  601. 
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kind  and  amonnt  of  information  necessary  to  constitate,  599, 

information  concerning  conflicting  claim  or  encnmbnuioe,  599. 
given  by  a  relative  or  friend,  599. 
what  drcnmstances  sufficient  to  oonstitnte;  relatioDship,  intimacy, 

inadequacy,  defective  recording,  etc.,  600. 
by  extraneous  facts,  600,  610. 

effect  of  explaining  or  contradicting  information  given,  599,  601. 
information  by  whom  may  be  given,  599,  602. 

when  must  be  given  and  received,  602;  671,  note, 
effect  of  knowledge,  592, 603. 
constructive,  604-676. 
what  is,  593,  604,  605. 
inferred  by  legal  presumptions,  596,  604. 
arises  where  facta  would  put  prudent  man  on  inquiry,  697»  606. 

what  is  due  inquiry,  607,  note, 
presumption  when  rebuttable,  596,  note,  606,  607. 
when  due  inquiry  has  been  made,  607,  624,  note, 
classes  of  cases  where  rebuttable,  607,  note,  610,  624,  625. 
presumption,  when  conclusive,  596,  note,  606,  608. 

classes  of  cases  when  conclusive,  607,  note,  627,  669,  673. 
by  extraneous  facts,  generally  acts  of  fraud,  negligence,  or  mistsksy 
610-613. 
criterion  is  that  matters  would  put  man  on  inquiry,  610. 
presumption  is  rebuttable,  607,  note,  610. 
narrow  operation  of  extraneous  facts  oonstituting,  in  America, 

610,  note, 
visible  objects  and  structures,  constituting,  611. 
absence  or  non-production  of  title  deeds,  constituting,  606,  612. 
information  of  other  facts,  although  perfect  record  title,  613, 
659-665. 
by  possession  or  tenancy,  614-625. 

general  rules  as  to,  to  purchasers  and  encumbrancers,  614,  616. 
by  grantee  or  vendee  whether,  to  subsequent  grantee  with  record 

title,  615,  664. 
b}^  lessee  whether,  of  subsequent  and  collateral  agreement,  616, 

625. 
possession  whether,  of  different  title,  where  a  title  recorded,  616. 
grantor  remaining  in  possession  whether,  616,  note,  617. 
tenant's  possession  whether,  of  lessor's  title,  618,  625. 
when  actual,  open,  exclusive  occupancy,  615,  620. 
when  premises  vacant  not,  of  last  occupant's  title,  621. 
when  are  premises  vacant,  621. 
constructive  possession,  whether  constitutes,  621. 
third  person  receiving  rents  and  profits  as  constituting,  62L 
time  of  possession,  622. 

presumption  is  rebattable,  607,  note,  623,  624. 
decisions  in  various  states  as  to  possession  constituting,  664,  note. 
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by  recital  or  referenoe  in  inBtraments  of  title,  62&-631. 
general  rale  as  to  recitals  or  references,  G26. 
presumption  conolnsive,  007,  nota,  627. 
rales  apply  to  unrecorded  instrnments,  627* 
extent  of,  628-^1. 

separate  instruments  in  chain  and  provisions  oontained,  626, 
628. 

collateral  instrnments  referred  to,  628. 

matters  purely  collateral,  629. 

instrument  executed  and  others  referred  to  thereby,  630. . 

description  and  character  of  parties  to  instrument,  630. 

instrument  in  contemplation  of  execution,  631. 

erroneous  or  vague  information,  631* 

between  whom  operates,  631. 

grantee  by  quitclaim  deed,  whether  charged  with,  631,  note, 
753. 
by  Ua  pendens,  632-640. 

raUonale  of  doctrine,  632. 

general  rule,  633.  a 

doctrine  of,  essential  incident  of  equitable  suits,  633. 

whether  principle  of,  applies  to  actions  at  law,  633. 

begins  with  service  of  subpoena  or  other  process,  634. 

how  long  continues  and  when  ends,  634. 

suit  must  be  prosecuted  in  good  faith  and  with  diligence,  634. 

what  allegations  in  pleadings  necessary,  634. 

rules  should  apply  to  counterclaims  and  cross-complaints  under 

reformed  procedure,  634. 
rule  extends  to  suits  concerning  land,  635. 

how  far  extends  to  suits  concerning  personal  property,  636. 

negotiable  instruments,  636. 
who  are  affected  by,  637,  638. 

purchaser  from  one  not  a  party,  637. 

prior  right  acquired  before  commencement  of  suit,  637. 

purchaser  from  either  litigant  party,  638. 
not  favored  by  courts  of  equity,  639. 
statutory  notice  of  Us  pendens,  639,  640. 
by  judgments,  641-643. 

original  equity  doctrines,  641. 
legislation  concerning  docketing,  641,  642. 
rales  concerning,  643. 
by  registration  or  recording  of  instraments,  644-665. 
statutory  system  in  England,  645. 

in  the  United  States,  646. 
theory,  scope,  and  object  of  legislation,  647-649. 
equitable  estates  are  embraced  within  legislation,  649. 
requisites  of  record  in  order  to  be  notice,  650-654. 

instrument  must  be  of  kind  of  which  recording  authorized, 
651. 
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recording  of  deed  traiisferriiig  chattels,  651,  note. 
nnaathorized  recording  of  assignment  of  mortgage,  651,  notai 
must  be  duly  ezeonted  and  acknowledged,  652. 
record  must  be  made  in  proper  form  and  manner,  653L 

recording  in  wrong  book,  653,  note. 
record  must  be  made  in  county  where  land  sitaated,  65SL 
record  must  be  true  copy,  654. 

only  notice  of  what  is  contained  in  itself,  654. 
deed  and  defeasance  constituting  mortgage  must  be  recorded 

together,  654,  note,  658. 
premises  how  must  be  described,  654. 
recording  of  copy  instead  of  original,  654. 
extent  to  which  record  is  notice,  655. 
to  whom  record  is  notice,  656-658. 
not  to  prior  parties,  657. 
to  subsequent  purchasers  under  same  grantor,  656^  658,  76L 

who  constitute  the  same  grantors^  658^  note. 
effect  of  perfect  record,  668,  761. 

record  of  instruments  made  by  vendor  prior  to  Tender's 
^  record,  658. 

estoppel,  where  reeord,  on  assignee  of  title  tabsequently 
acquired,  658,  note, 
effect  of  other  kind  of  notice  in  absenoe  of  record,  613,  659-665. 
will  postpone  a  subsequent  and  recorded  instramont,  430^ 

613,  659,  692,  730,  759. 
defective  deeds  and  mortgages^  659,  note. 
whether  fraud  the  foundation  of  rule,  660,  665. 
kinds  of  notice  sufficient  to  produce  effect,  661-666. 
whether  actual  or  constructive^  661-664. 
facts  giving  rise  to,  664. 
rationale  of  notice  in  place  of  record,  665. 
oonstituting  notice  preventing  bona  faU  purchase,  757-761.    See 
Bona  Fide  Pdbckasbb. 
between  principal  and  agent,  666-676. 

general  rule  that  notice  to  agent  is  constmctiYe  notice  to  prin- 
cipal, 666. 
rule  embraces  all  who  act  for  others  in  business  relations,  667* 
applies  where  same  agent  acts  for  both  parties,  667. 
does  not  apply  where  agency  for  ministerial  act,  668» 
whether  applies  to  attorney  at  law,  666,  note,  668. 
notice  must  be  within  scope  of  agent's  authority,  668. 
agent  must  be  attorney  in  fact,  668. 
notice  to  agent  may  be  actual  or  constructive,  669. 

to  principal  is  constructive,  669,  673. 
notice  must  be  given  agent  during  actual  employment,  670. 
must  be  given  in  same  transaction  sought  to  be  affected, 

671,  672. 
when  may  be  given  in  prior  transaction,  672. 
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information  must  be  material  and  snch  as  agent  is  bound  to 

oommnnicate,  673* 
presumption  of  communication  to  principal,  669,  673. 
it  generally  oonclnsiTey  607,  note,  669,  673. 
when  not  oonclusive;  agent's  fraud,  674,  675. 
rule  is  based  upon  policy  and  expediency,  666,  676. 
eflfect  of,  on  equities,  688-692.     See  Pbioritixs. 

by  assignee  of  thing  in  action  to  debtor,  holder,  or  trustee^  to  establish 
rights  of  priority,  694-697.    8ee  Pbio&itiss. 
diligence  in  giring,  to  prevent  his  subsequent  acts,  702. 
when  should  be  given  to  cut  off  equities  in  assignments  of  things  in  ac- 
tion, 704-706. 
priorities  between  unrecorded  mortgages  and  liens  and  subsequent  judg- 
ments where,  723. 

where  purchase  with,  at  execution  sale,  724. 
whether  equity  protected  by  legal  estate  obtained  after,  of  prior  equity, 

729,  756. 
of  existing  equities,  as  sffecting  priorities  among  estates,  interests,  etc., 

727,  730. 
of  assignments  of  mortgages,  priorities  depending  upon,  733,  734. 
resulting  trust  enforced  against  all  persons  taking  with,  1043. 
rights  and  liabilities  of  transferee  of  trust  property  with,  of  trust,  688, 

988,  note,  1048. 
of  subsequent  encumbrance  or  conveyance,  as  affecting  mortgages  to  secure 

future  advances,  1198,  1199. 
as  affecting  mortgagee's  right  to  release,  in  contribution  or  exoneration 

on  redemption,  1226. 
to  creditor-assignee  of  fund  necessary  to  absolute  assignment,  1281. 
equitable  assignments  and  liens  available  against  subsequent  purchasers 
with,  1291. 

NUISANCES, 

legal  estate  may  be  protected  against,  by  exclusive  equitable  remedy  of 
injunction,  138,  170,  221,  1346. 

remedy  at  law  must  be  inadequate,  221,  1346. 
final  relief  granted  on  injunction  in  cases  of,  237. 
relief  against  private,  in  equity,  to  prevent  multiplicity  of  suits,  252, 

257,  271,  273. 
equity  juriadiction  over,  when  abolished  by  statute,  281. 
of  courts  of  New  Hampshire  over,  307,  308. 
of  courts  of  Massachusetts,  319. 
of  courts  of  Maine,  331. 
not  restrained  where  estoppel  by  acquiescence,  817. 
suit  in  equity  to  abate,  where  must  be  brought,  1318,  note, 
public,  when  restrained,  1349. 
private,  when  restrained,  1360. 
violatiag  easements,  restrained:  ancient  lights;  excavations;  polluting  and 

diverting  streams,  etc.,  1351,  1357,  note, 
mandatory  injunctions,  when  granted,  in  case  of,  1359. 
S  £q.  Jur.— 168 
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OFFICE, 

contracts  for  proourement  of,  illegal,  9S8L 

OFFICERS, 

removal  and  appointment  of,  of  corporations,  as  an  equitable  remedy, 

112,  138,  171. 

decrees  of  equity  carried  into  effect  by  statute  by,  135,  170,  428, 1317. 

contracts  interfering  with  election  of,  illegal,  935. 

made  with,  interfering  with  governmental  functions,  illegal,  935. 

persons  not  restrained  from  acting  as  public,  1345. 

illegal,  unlawful,  or  improper  acts  of  public,  restrained^  1345. 

imposition  or  enforcement  of  taxes,  258-260,  265,  270.  273, 1345.  note. 

SeeTAXXS. 
OHIO, 

equity  jurisdiction,  extent  of,  in,  2S7,  342,  345. 
statutory  provisions  concerning,  287,  note. 

reformed  procedure  adopted  in,  40,  note,  287. 

election  of  widow  concerning  dower  in,  494,  note. 

notice  of  Us  pendens  in,  640,  note. 

recording  in,  646,  note. 

effeot  of  other  kind  of  notice  in  absence  of  record  in,  664,  note,  759. 

assignments  of  things  in  action  in,  705,  note. 

statute  of  uses  in,  986,  note. 

charitable  trusts  in,  1029,  note. 

statutory  provisions  concerning  married  women's  separate  property  and 
contracts  in,  1099,  note. 

married  women's  power  of  disposition  of  separate  property  in,  1105^  note. 

married  women's  contracts  in,  1126,  notes. 

equity  jurisdiction  over  administration  of  decedents*  estates  in,  349,  note^ 
1154. 

mortgages  of  land  in,  163,  note,  1187. 

grantor's  lien  on  conveyance  exists  in,  1249. 
whether  assignable,  1254,  note. 

real  party  in  interest  to  sue  in,  1273,  note. 

equitable  remedies  and  decrees  operating  in  9*em  in,  1317,  note. 

interpleader  in  legal  actions  in,  1329,  note. 

appointment  of  receivers  in,  1335,  note. 

granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1368,  note. 

necessity  for  injunction  restraining  action  at  law  where  new  partios  re- 
quired obviated  in,  1372,  note. 

statutory  suit  to  quiet  title  in,  1396,  notes. 

OREGON, 

seal  presumptive  evidence  of  consideration  in,  70,  note, 
equity  jurisdiction,  extent  of,  generally,  in,  285,  345. 

statutory  provisions  concerning,  'Zio,  note. 

inadequacy  of  legal  remedies  as  affectiag,  342,  344,  345. 
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reformed  procedare  adopted  in,  40,  note,  287. 

election  of  widow  concerning  dower  in,  494,  note. 

notice  of  Us  pendens  in,  640,  note. 

recording  in,  646,  note,  733,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note. 

statutory  provisions  concerning  married  women's  separate  propertiy  and 

contracts  in,  1099,  note, 
married  women's  contracts  in,  1126,  note. 

equity  jurisdiction  over  administration  of  decedents'  estates  in,  1154. 
mortgages  of  land  in,  163,  note,  11 88. 
grantor's  lien  on  conveyance  exists  in,  1249. 
real  party  in  interest  to  sue  in,  1273,  note, 
equitable  remedies  and  decrees  operating  in  rem  in,  1317,  note, 
interpleader  in  legal  actions  in,  1329,  note, 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1868,  not*, 
statutory  suit  .to  quiet  title  in,  1396,  notes. 

P 

PARAPHERNALIA, 

what  are,  and  rules  concernmg,  1112. 

PARENT  AND  CHILD, 

what  rights  and  duties  between,  belong  to  equity,  99,  100. 

legacy  given  by  parent  to  creditor-child,  whether  in  satisfaction,  539. 

debt  to  child,  whether  satisfied  by  advancement  in  parent's  lifetime,  540. 

legacies  to  child,  whether  satisfied  by  portions  and  advancements,  55S- 
564.    See  Satisfaction. 

portions,  whether  satisfied  by  subsequent  legacies,  or  other  similar  pro- 
visions, 565-568.    See  SATisFAcrioN. 

defective  execution  of  powers  aided  on  behalf  of  child,  588,  589,  834. 

inadequacy  in  contract  between,  constituting  constructive  fraud,  928,  note. 

rewards  to  parents  for  procuring  or  consenting  to  marriage  with  child 
iUegal,  931. 

dealings  between,  when  invalid,  962. 

covenant  by  parent  to  settle  on  child  created  use,  981. 

trust  inferred  in  property  conveyed  to  parent  for  maintenance  of  family 
or  children,  1012. 

trust  arising  where  parent  purchases  property  with  child's  money,  1037, 
note,  1049. 

no  trust  results  where  parent  purchases  property  in  child's  name,  981, 
1039,  1041. 
nor  in  conveyances  from  parent  to  child,  981 

legacy  to  child,  whether  preferred  in  abatement,  1141, 

child  when  removed  from  custody  of  parent,  1307. 

parent  when  allowed  for  maintenance  of  child,  1309,  note. 

See  In  Loco  Parentis;  Advancements;  PoBTioNa. 
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OFFICE, 

oontracts  for  prooorement  of,  illegal,  938w 

OFFICERS. 

removal  and  appointment  of,  of  corporations,  as  an  equitable  remedy, 

112;  138,  171. 

decrees  of  equity  carried  into  effect  by  statute  by,  135,  170,  428,  1317. 

contracts  interfering  with  election  of,  illegal,  935. 

made  with,  interfering  with  governmental  fanctions,  illegal,  935. 

persons  not  restrained  from  acting  as  public,  1345. 

illegal,  unlawful,  or  improper  acts  of  public,  restrained,  1345. 

imposition  or  enforcement  of  taxes,  258-260,  265,  270.  273»  1345.  note. 

SeeTAXsa. 
OHIO, 

equity  jurisdiction,  extent  of,  in,  287,  342,  345. 

statutory  provisions  concerning,  287,  note. 

reformed  procedure  adopted  in,  40,  note,  287. 

election  of  widow  concerning  dower  in,  494,  note. 

notice  of  Us  pendens  in,  640,  note. 

recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note,  759. 

assignments  of  things  in  action  in,  705,  note. 

statute  of  uses  in,  986,  note. 

charitable  trusts  in,  1029,  note. 

statutory  provisions  concerning  married  women's  separate  property  and 

contracts  in,  1099,  note, 
married  women's  power  of  disposition  of  separate  property  in,  1105,  nots. 
married  women's  contracts  in,  1126,  notes, 
equity  jurisdiction  over  administration  of  decedents*  estates  in,  349,  notey 

1154. 
mortgages  of  land  in,  163,  note,  1187. 
grantor's  lien  on  conveyance  exists  in,  1249. 

whether  assignable,  1254,  note, 
real  party  in  interest  to  sue  in,  1273,  note, 
equitable  remedies  and  decrees  operating  in  rem  in,  1317,  note, 
interpleader  in  legal  actions  in,  1329,  note, 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note. 

legal  and  eqaitable  defenses  united  in  same  answer  in,  1368,  note, 
necessity  for  injunction  restraining  action  at  law  where  new  parties  rs* 

quired  obviated  in,  1372,  note, 
statutory  suit  to  quiet  title  in,  1396,  notes. 

OREGON, 

seal  presumptive  evidence  of  consideration  in,  70,  note. 
equity  jurisdiction,  extent  of,  generaDy,  in,  285,  345. 
statutory  provisions  concerning,  2S5.  note, 
inadequacy  of  legal  remedies  as  affecting,  342;  344,  345. 
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reformed  procedare  adopted  in,  40,  note,  287. 

election  of  widow  concerning  dower  in,  494,  note. 

notice  of  Us  pendent  in,  640,  note. 

recording  in,  646,  note,  733,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note. 

statutory  provisions  concerning  married  women's  separate  property  and 

contracts  in,  1099,  note, 
married  women's  contracts  in,  1126,  note. 

equity  jurisdiction  over  administration  of  decedents'  estates  in,  1154. 
mortgages  of  land  in,  163,  note,  1188. 
grantor's  lien  on  conveyance  exists  in,  1249. 
real  party  in  interest  to  sue  in,  1273,  note, 
equitable  remedies  and  decrees  operating  m  rem  in,  1317,  note, 
interpleader  in  legal  actions  in,  1329,  note, 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1868,  not*, 
statutory  suit  to  quiet  title  in,  1396,  notes. 

P 

PARAPHERNALIA, 

what  are,  and  rules  concerning,  1112. 

PARENT  AND  CHILD, 

what  rights  and  duties  between,  belong  to  equity,  99,  100. 

legacy  given  by  parent  to  creditor-child,  whether  in  satisfaction,  530. 

debt  to  child,  whether  satisfied  by  advancement  in  parent's  lifetime,  540. 

legacies  to  child,  whether  satisfied  by  portions  and  advancements,  55S- 
564.    See  Sahsfaction. 

portions,  whether  satisfied  by  subsequent  legacies,  or  other  similar  pro- 
visions, 565-568.    See  Satisvaction. 

defective  execution  of  powers  aided  on  behalf  of  child,  588,  589,  834. 

inadequacy  in  contract  between,  constituting  constructive  fraud,  928,  note. 

rewards  to  parents  for  procuring  or  consenting  to  marriage  with  child 
iUegal,  931. 

dealings  between,  when  invalid,  962. 

covenant  by  parent  to  settle  on  child  created  use,  981. 

trust  inferred  in  property  conveyed  to  parent  for  maintenance  of  family 
or  children,  1012. 

trust  arising  where  parent  purchases  property  with  child's  money,  1037, 
note,  1049. 

no  trust  results  where  parent  purchases  property  in  child's  name,  981, 
1039,  1041. 
nor  in  conveyances  from  parent  to  child,  981 

legacy  to  child,  whether  preferred  in  abatement,  1141. 

child  when  removed  from  custody  of  parent,  1307. 

parent  when  allowed  for  maintenance  of  child,  1309,  note. 

See  In  Loco  Pabentis;  Advancements;  PoRTioNa. 
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rnloB  as  to  joinder  of,  at  commoii  law,  113. 
in  equity,  114. 

where  rules  as  to»  prevented  action  at  law,  equity  has  concurrent  juris- 
diction, 189. 

relation  and  situation  of,  to  each  other,  in  order  that  discovery  may  be 
granted,  198-200.    See  Disoovert. 

in  actions  to  prevent  multiplicity  of  suits,  261,  267,  269.     See  Mdltifu- 
oiTT  07  Suits. 

where  breach  of  trust  committed  among  co-trustees,  1081. 

veal  party  in  interest  to  sue  under  reformed  procedure,  1273b 
efifect  of,  on  assignments  of  things  in  action,  1274. 

in  suits  against  directors  of  corporations,  1091-109&    See  Dibboiob& 

where  one  joint  debtor  has  died,  409,  1301,  1302. 

injunctions  restraining  actions  at  law  under  reformed  prooednre^  where 
new,  required,  1372. 

in  establishing  disputed  boundaries,  1386,  noteu 

in  suits  for  partition  of  land,  1387,  note. 

in  suits  to  quiet  title,  1397,  note. 

PABTinOK  OP  LAND, 

remedy  of,  belongs  to  concurrent  jurisdiction,  140, 174, 185,  735,  note,  1379. 
substantially  the  same  at  law  and  equity;  estate  or  right  diroctly 

established  or  recovered,  110,  140,  174,  180,  1878. 
based  upon  inadequacy  of  legal  remedies,  174,  180,  1379,  1387. 
has  almost  displaced  legal  remedy  of,  1^19, 

legal  remedy,  where  retained  in  modified  form,  110,  note, 
"ejectment"  used  for  purpose  of,  under  reformed  procednreb 
110,  note. 
miiTim,  He  who  seeks  equity  must  do  equity,  applied  in  suits  for,  393^ 

note, 
receivers  appointed  in  suits  for,  1333. 
oommon-law  remedy;  extent  and  insufficiency,  1386. 
early  origin  and  extent  of  equitable  jurisdiction,  1387* 
who  may  be  bound  by  decree  in,  1387. 
parties  in  suits  for,  1387,  note, 
title  of  defendant  to  be  shown  by  complainant  at  law;  discovery  in  equity, 

1386,  1388. 
complainant  must  show  title  in  himself,  1386,  1388. 
where  disputed;  legal  and  equitable  titles,  1388. 
of  equitable  estates  and  incorporeal  hereditaments,  1388. 
accounting  in,  where  joint  owner  or  owner  in  common  receives  more  than 

share  of  profits,  1389,  1421,  note, 
reimbursement  in,  for  expenditures  by  one  of  parties,  393^  note,  1210, 

note,  1389. 
inconvenience  or  difficulty  in,  no  ground  for  refusing  relief,  1389. 
•ffected  by  mutual  conveyances;  "  owelty  "  of  partition,  1389. 
by  means  of  sale;  consent,  1390. 

land  not  converted  when  sold  by  court,  1167,  note. 
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PARTITION  OF  PERSONAL  PROPERTY, 

remedy  of,  belongs  to  conciirrent  jurisdiction,  185. 

estate  or  interest  is  directly  recovered  or  established,  1378. 
remedies  at  common  law,  1391. 
jnrisdiction  of  eqnity  to  decree,  or  sale,  1391. 
title  tried  by  eqnity  where  disputed  in,  1392i  ' 

PARTNERS, 

dealings  between,  are  fiduciary,  963, 

surviving,  whether  trustees  for  estates  of  deceased,  1044,  note,  1M6. 
resulting  or  constructive  trust  in  property  purchased  by,  with  partner- 
ship funds,  422,  587,  1019. 
constructive  trust  where  one  of  several,  obtains  renewal  of  lease  in  hit 

own  name,  1050. 
must  not  act  inconsistently  with  partnership's  interests,  1077. 
are  quasi  trustees,  157,  1088. 
lien  of,  enforced  by  equity,  1243. 
receivers,  when  appointed  in  suits  between,  1333. 
injunctions  granted  in  controversies  between,  1345. 
accounting  between,  in  equity,  and  rules  Skrising  from,  1421. 

PARTNERSHIPS, 

suits  to  wind  up  and  distribute  assets  of,  are  pecuniary  remedies,  11% 

186. 
what  questions  growing  out  of,  belong  to  concurrent  jurisdiction,  186^ 

1416. 
suits  between,  having  common  member  belong  to  concurrent  jurisdiction, 

175,  note,  189. 
rule  that  jurisdiction  attaching  for  any  purpose  extends  to  whole  contro- 
versy applied  to,  239. 
jurisdiction  of  equity  in  affairs  of,  not  loss  by  relief  given  at  law,  280, 

1154. 
maxim.  Equality  is  equity,  applied  in  settling  np  affairs  of,  410. 
property  of,  after  insolvency  or  dissolution,  a  trust  fund  for  benefit  of 

firm  creditors,  1046. 
conversion  of  lands  of,  when  and  for  what  purposes  takes  place,  1166^ 

note, 
affairs  of,  settled  up  in  equity,  although  probate  courts  afford  relief,  1154. 
agreements  not  specifically  enforced,  1406,  note, 
dependence  of  eqnity  jurisdiction  over,  on  accounting,  1421. 

See  Partnsbs. 
PART  PERFORMANCE, 

specific  performance  of  verbal  contracts  decreed  when,  1409.    See  Spi- 
onno  Pbrtormanoi. 

PATENTS, 

injunction  when  granted  to  restrain  infringement  of,  1352. 

PENALTIES, 

equitable  doctrines  concerning,  adopted  by  courts  of  law,  72,  434. 
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equitable  relief  against,  as  applied  to  mortgages,  162,  382,  433,  1180. 

discovery  subjecting  to,  not  compelled,  202. 

jurisdiction  of  courts  of  Maine  to  relieve  from,  325. 

exacted  by  the  common  law,  72,  379,  381. 

maxim.  Equity  looks  at  the  intent  rather  than  the  form,  applied  io^ 

381,  433. 
equitable  jurisdiction  over,  whether  embraced  in  that  of  accident,  433^ 

note, 
when  relieved  against;  general  doctrine,  381,  433. 
original  extent  and  growth  of,  381,  433. 

test  is  whether  compensation  can  be  adequately  made,  381,  433. 
damages  how  ascertained  when  relief  against^  given,  433b 
form  of  relief  against,  434. 
what  are,  435,  436,  441. 

stipulations  to  secure  payment  of  money  alone,  433,  436,  441. 
stipulations  not,  437-445. 

when  in  the  alternative,  437. 

for  reduction  of  existing  debt  upon  prompt  payment^  488. 
for  acceleration  of  payment  of  existing  debt,  439. 
may  be  waived  by  creditor,  439. 

relieved  against  when  accident^  mistake,  or  frand  involved,  439, 
826,833. 
for  liquidated  damages,  440-445. 

whether  penalty  or  liquidated  damages,  on  what  depends  gener- 
ally, 440,  445. 
effect  of  use  of  words  "penalty "and  "liquidated  damages," 

440. 
tendency  towards,  in  doubtful  oases,  440. 
mere  largeness  of  sum,  whether  reason  for  holding  to  be,  440. 
rules  determining  liquidated  damages  and,  441-445. 

larger  sums  securing  payment  of  smaller  are,  433,  436,  441. 

how  regarded  at  law,  441,  note, 
agreements  for  performance  of  single  act^  where  damages 
not  easily  ascertainable,  442,  445. 
whether  rule  applies  to  sale  of  goods,  chattels,  and  se- 
curities, 442,  note, 
agreements  for  performanoe  of  several  acts  each,  443,  445. 
party  liable  in  same  amount,  whether  partial  or  complete  de- 
fault, 444. 
agreements  for  performance  of  one  of  several  acta,  where 
damages  not  easily  ascertainable,  445. 
specific  performance  cannot  be  resisted  by  payment  of,  446. 

not  decreed  where  party  recovered  judgment  at  law  for  damages,  446. 
not  decreed  where  sum  to  be  paid  is  liquidated  damages,  447. 
forfeitures,  whether  governed  by  same  rules  as,  449,  456. 
ftatutory,  not  relieved  against,  458. 

See  Forfeitures;  Liquidatxd  DAXAon. 
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law  and  equity  qritamt  distinot^  bnt  administered  by  lame  tribanal  in, 

41,  note, 
legal  actions  for  partition  and  admeasorement  of  dower  retained  in,  110, 

note, 
equity  jorisdiotion  in,  Umited  by  statate,  286,  388-341. 

statutory  provisions  concerning,  286,  note,  340i 
equitable  powers  of  common-law  courts  in,  116,  note,  339,  840. 
originally  not  given  to  courts,  116,  note^  339,  340. 
finally  given  by  statute,  840. 
election  of  widow  concerning  dower  in,  494^  note.  ^ 

notice  of  lispenderu  in,  640,  note, 
recording  in,  646,  note. 

e£Fect  of  other  kind  of  notice  in  absence  of  record  in,  664^  note, 
fraud  the  essence  of  estoppel  by  conduct  in,  805,  note, 
peculiarity  of  trusts  in,  986,  note. 

for  married  woman  not  valid  unless  married  or  contemplating  mar- 
riage, 986^  note,  1009,  note,  1109,  note, 
property  given  on  passive  trusts  may  not  be  liable  for  beneficiary's  debts 

in,  989,  note, 
doctrine  of  precatory  trusts  restricted  in,  1015. 
charitable  trusts  in,  1029,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1105,  note, 
restraint  on  anticipation  operates  only  during  single  marriage  in,  11Q9. 
married  women's  power  of  contracting  in,  1126,  note. 
Jurisdiction  of  equity  over  administrations  in,  348,  note,  1154. 
mortgages  of  land  in,  163,  note,  1187. 
grantor's  lien  on  conveyance  does  not  exist  in,  1249. 
jurisdiction  of  equity  over  persons  of  unsound  mind  expressly  given  in, 

1813»  note. 

PSRFORMANCE, 

distinction  between,  and  satisfaction,  578,  586. 

doctrine  of,  rests  on  refusal  to  admit  double  benefits,  578. 

right  of  election  does  not  exist  when,  578. 

application  of  maxim.  Equity  imputes  intent  to  fulfill  an  obligation  to»  421, 

578,  579. 
definition  of,  679. 
two  Masses  of  cases  involving  doctrine  of,  579. 

covenant  to  purchase  and  settie  or  convey  lands,  580-583. 

purchase  and  suffering  lands  to  descend  presumed  to  be  with  in- 
tention of,  580. 
covenant  may  be  of  various  forms,  581. 
purchase  of  less  value  than  specified  pro  tanto,  582. 
lands  owned  when  covenant  made  and  suffered  to  descend,  not 
in,  582. 
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property  purchased  of  d]£ferent  nature  or  estate  presumed  not  to 

be  in,  582. 
effect  of  provision  that  purchase  to  be  made  with  oonsent  of 

trustees,  582. 
covenant  generally  creates  no  lien  on  lands  afterwards  purchased, 
583. 
presumption  may  arise  of,  583. 
presumption  destroyed  by  conveyance^  68Sw 
covenant  to  leave  property  by  will,  584r-586. 

share  obtained  by  succession  deemed  in,  584. 
covenant  must  be  broken  when,  584. 

covenant  must  not  create  debt  in  covenantor's  lifetime,  586. 
a  legacy  not  a,  586. 
presumption  of,  by  trustees  purchasing  with  trust  funds,  422,  587,  1049. 
enforcing  agreements  partly  performed,  founded  on  meritorious  or  imper* 
feet  consideration,^  588-590. 
what  is  meritorious  or  imperfect  consideration,  588. 
agreements  against  and  in  favor  of  whom  enforceable^  588. 
_  surrender  of  copyholds  against  heir  supplied,  588. 
defective  execution  of  powers  when  aided,  589,  590,  834^  835.     See 
Powers. 

PERPETUATION  OF  TESTIMONY, 

suits  for,  branch  of  auxiliary  jurisdiction  of  equity,  8!^  142;  190. 
nature  and  object  of,  82,  210,  211. 
practical  abplition  of,  83,  142,  210,  212. 
when  and  by  whom  maintainable,  211,  213, 
mode  of  examining  witnesses,  211. 
defense  of  bonajide  purchase  defeats,  764. 

PERPETUniBS, 

trust  void  if  conflicting  with  statute  concerning,  987. 

trust  for  accumulation  limited  by  statute  of,  992,  note. 

trusts  permitted  in  certain  states,  subject  to  rules  concerning,  1003,  1004. 

charitable  trusts,  whether  subject  to  doctrines  concerning,  154^  1018. 

PERSONAL  ACTS, 

specific  performance  of,  not  in  general  decreed,  1343, 1402,  note,  1405,  note, 
may  be  negatively  enforced  by  injunction,  1343,  1402,  note. 

PHYSICIAN  AND  PATIENT, 

dealings  between,  when  invalid,  963. 

PIN-MONEY, 

what  is,  and  rules  concerning,  1111. 

PLEADING, 

in  suits  for  discovery,  198/ 

in  suits  against  directors  trhen  corporation  refuses  to  sns^  1095. 
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wh«r6  infant  k  soaght  to  be  made  a  ward  of  oonrti  1906w 
by  plaintiff  in  interple^ider,  1328. 
in  sait  to  ettablish  diBpnted  boundaries,  1386. 

where  poasession  required  in  statutory  suit  to  quiet  title,  1390,  note. 
See  Bill;  Cboss-bill;  Rbiobhbd  Pboosdubs;  CouRTBfiOLAiM;  Cross* 

COMPLAUfT. 

PLEDGES, 

equitable  estates  arising  from;  branch  of  exclusive  jurisdiction,  160. 
at  law,  what  are,  1229. 

property  of  pledgee  in,  1229. 

distinction  between,  and  mortgages  of  personal  property,  1229. 

remedy  of  pledgor  at  law,  by  tender  and  suit,  generally  adequate^  1281. 
Jurisdiction  and  remedies  of  equity  concerning,  164,  1231. 

when  pledgor  may  sue  to  redeem,  164,  1231. 

pledgee  may  sue  to  foreclose,  164,  1231. 

foreclosure,  when  must  be  resorted  to,  1231. 
executory  agreements  pledging  property,  equitable  liens,  1237. 

PLEDGOR  AND  PLEDGEE, 

owner  of  stock  estopped  where  pledgee  makes  wrongful  transfer,  710,  711. 
pledgee  of  stock  may  sue  wrong-doing  directors  to  protect  his  interests^ 

1096. 
property  of  pledgee  in  pledge  at  law,  1229. 
remedies  of,  at  law  and  in  equity,  1229,  1231. 

See  Pledgks. 

POLICIES  OF  INSURANCE, 

forfeiture  of,  for  non-payment  of  premiums  at  stipulated  time,  not  relieyed 

against,  486,  note. 

notice  to  company  of  assignment  of,  necessary  to  determine  assignee's 

priority,  695. 

should  be  given  to  managing  officer  of  company,  696. 

maybe  corrected  or  canceled  in  equity,  856,  note,  871,  912,  note,  914,  note, 

1376,  1377. 

reformed  and  enforced  after  loss  in  same  suit,  238. 

as  subjects  of  donations  cauaa  mortia,  1148. 

equitable  lien  on  proceeds  of,  for  payment  of  premiums,  1243. 

companies  may  interplead  claimants  of  insurance  money,  1327,  note. 

See  Insubanox. 
PORTIONS. 

meaning  of,  653. 

satisfaction  of  legacies  by,  653-564.     See  Satisfacttiok. 

satisfaction  of,  by  subsequent  legacies  or  other  similar  provisions,  665- 

668.    See  Satisfaction. 

See  Adtancements. 
POSSESSION, 

by  third  person,  of  land,  notice  to  purchaser,  606,  614-026,  664.    Sm 

NOTICI. 
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as  giving  precedenoe  among  aamgnees  of  things  in  action,  696^  note,  774^ 

note, 
when  required  by  plaintiff  in  statutory  suit  to  quite  title,  1396^  1897.  8m 
Quieting  Titlb. 
in  suits  to  remove  cloud  from  title,  1309,  note, 
whether  part  performance  sufficient  to  enforce  verbal  contraot^  1409. 

POSSIBILITIES, 

not  sufficient  interests  to  maintain  suits  to  perpetuate  testimony,  21 1. 
assignments  of,  168,  1285-1291.    See  AsuomoHis. 

POST  OBIT  OONTRAOTS, 
relief  against,  954. 

POWERS, 

maxim.  Equality  is  equity,  applied  to  appointments  under  tmiti  411, 

1002. 
cases  of  election  arising  under  appointments  in  pursuance  of,  478-480. 
accidental  entire  non>execution  of,  not  supplied,  590,  828,  note,  834^  1002. 

supplied  where  accompanied  with  a  trust,  828,  note,  835,  1002. 
defective  execution  of,  through  accident  or  mistake,  aided,  589,  590,  834, 
871. 
agreements  to  execute,  aided^  690,  834. 

in  favor  of  and  against  whom  jurisdiction  exercised,  589,  590,  834. 
what  defects  aided,  589,  834. 
where  statutory,  not  aided,  590,  834. 
fraudulent  appointments  imder,  when  relieved  against,  920. 
what  are,  and  control  of  equity  over,  1002. 
in  trust:  what  are,  and  control  of  equity  over,  920,  1002. 
appointment  and  non-appointment  by  donee  in  trust  powers,  411, 100& 
in  trust,  dispositions  valid  as,  though  not  as  trusts,  1002,  1004. 
in  trust  inferred,  when  necessary  to  carry  out  terms  of  a  will,  1013. 
appointment  under,  by  married  women;  disposition  when  to  be  made  by; 

liabilities  of  property  for  debts,  1106,  1123. 
doctrine  of  married  women's  contracts  as  execution  of  power  of  appoi^^ 
ment,  1122. 

P0WEB5  IN  TRUST.    See  PowxBS. 

PRiETORS, 

in  the  Roman  law,  5-7. 

comparison  of,  with  English  courts,  5. 
legislative  work  of,  by  edicts,  5,  7. 
jurisdiction  of,  ordinary  and  extraordinaiy,  6. 

ordinary  finally  abolished,  6. 
new  actions  introduced  by,  5,  7. 
material  for  improving  ^tis  chnU,  from  whence  obtained  by,  8. 
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what  are,  1014. 
trust  inferred  from  nse  of,  165,  note,  1014-1017.    See  Tbusts. 

PKECEDENTS, 

early  growing  and  controlling  effect  of  equity,  49,  58. 
equity  finally  established  on  a  basis  of,  59-61. 
expansive  and  flexible  nature  of  equity,  59-61,  67. 

PRESUMPTION 

where  gift  made  to  widow  entitled  to  dower,  against  obligation  to  electi 

493. 
of  satisfaction  of  debts  and  legacies.     See  SatistjICtion. 
actual  notice  not  inferred  by,  595,  596. 
in  favor  of  and  against  merger,  when  arises,  790-793,  798,  799.    See 

MSBOKU 

of  fraudulent  representations  to  induce  action,  880. 

knowledge  of  untruth  of  statement  when  conclusively  presumed,  886. 

when  does  not  arise  of  knowledge  of  party  to  whom  ndsrepresentatioa 

made,  891,  895. 
fraud  not  inferred  by,  927,  note. 

of  fraud  resulting  from  condition  or  relation  of  parties  to  transaction, 
943. 

in  transactions  with  persons  of  weak  mind,  947. 
of  undue  influence  where  antecedent  fiduciary  relation,  951. 
of  invalidity  in  transactions  with  expectants,  heirs,  and  reversioners,  953. 
in  transactions  between  persons  in  fiduciary  relations,  955-965.    See 
Fraxtd,  Constbuctivi. 
intent  to  defraud  creditors  by  conveyance,  when  inferred  by  conclusive 

and  rebuttable,  970,  971. 
of  intention  in  resulting  trusts,  1031,  1036,  1040,  1041. 
of  fraud  against  creditors,  where  price  paid  by  debtor  and  title  taken  by 

another,  1042. 
against  trustee  for  failure  to  keep  full  or  accurate  accounts,  1063,  note, 
of  donatio  causa  morti$,  when  gift  made  in  last  sickness,  1146. 
of  acceptance  by  donee  of  gift  cawa  mortis,  1149. 
of  reconversion,  where  money  to  be  laid  out  in  land  comes  into  hands  of 

owner,  1177,  note, 
in  favor  of  mortgages  as  against  conveyances  with  agreements  to  repur- 
chase, 1195. 
against  deed  absolute  in  form  being  a  mortgage,  1196. 

See  Evidence. 
PRICE.    See  Consideration. 

PRINCIPAL  AND  AGENT, 

agent  cannot  be  joined  as  party  for  purpose  of  discovery,  199. 
notice  to  agent  constructive  notice  to  principal,  666-676.     See  NoncB. 
principal  bound  by  wrongful  transfer  of  stock  by  agent,  710,  711. 
estoppel  from  acquiescence  in  settlement  of  accounts  between^  820. 
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daty  to  disclose  in  transactioiiB  between,  902-904. 
liability  of  principal  for  frauds  of  agent,  908,  909. 
validity  of  dealings  between,  959. 

constructive  tmst  where  agent  purchases  property  with  principal's  fimd^ 
422,  587,  1049. 
agent  obtaining  renewal  of  lease  in  own  name,  1060. 
agent's  wrongful  appropriation  or  conversion  of  principal's  proper^, 
1051. 
wrongful  acquisition  of  principal's  property,  1052, 
trustees  may  act  through  agents,  1068. 

agent  must  not  deal  with  principal's  property  for  own  advantage^  959^ 
1076. 
must  not  mingle  his  own  with  principal's  fuuds,  1076. 
must  not  act  inconsistently  with  principal's  interests,  959,  1077. 
must  not  sell  principal's  property  to  nor  buy  from  himself,  959,  Iff^ 
agents  may  be  qium  trustees,  157,  1088,  1097. 
corporation  directors  in  what  respect  agents,  1089,  1090. 
liability  of  directors  as  agents  to  stockholders,  1091. 
mere  mandate  to  agent  directing  payment  of  fund  not  equitable  asrigop 

ment,  1282. 
agent,  when  may  interplead  principal,  1326,  1327. 
principal  when  may  sue  agent  for  accounting,  186,  1421,  note. 
agent  when  may  sue  principal,  1421,  note. 

PBINCIFLES  OF  EQUITY,  360,  363-431.    See  Maxims  of  Equitt. 

PRIORITIES, 

dependence  of  doctrine  of,  on  maxim.  Where  there  are  equal  eqnitisi  tin 
first  in  time  shall  prevail,  416,  591,  678,  682,  71& 
on  maxim,  Where  there  is  equal  equity  the  law  must  prevail,  416^ 
691,  678,  682,  741. 
estates  and  interests  to  which  doctrine  of,  applies^  679-681. 
does  not  apply  to  legal  estates,  679,  735. 
order  of  time  controls,  679. 

modification  by  statutes  concerning  fraudulent  oonveyaoeei 
and  recording,  680. 
applies  to  equitable  estates  and  interests  alone,  681,  735. 
principles  embodying  doctrine  of,  in  general,  682. 
superior  and  equal  equities,  683-692. 
when  equities  are  equal,  683. 
superior  equicies  defined  and  described,  684-692. 

inequality  based  on  form  and  mode  of  creation,  not  reoogniiw^ 

684. 
element  of  valuable  consideration  important,  684,  686,  691* 
nature  of  the  equities,  685. 

interest  created  by  trust,  or  contract  m  rem^  superior  to  that  vj 
gift  or  judgment^  6S5,  720. 
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wperior  eqaitiet  by  reason  of  fnnd,  68dp  716,  731,  732. 

of  negligence,  687,  716,  731,  732. 
cffeett  of  notice  on  equities,  688-602. 
notice  of  trust,  contract,  or  lien,  68Sw 

of  a  prior  covenant,  689,  692,  1295,  1342.    See  Cotxnamts. 
what  is  notice,  691-676,  690.     See  Norici. 
time  of  the  notice,  691. 

notice  binding  when  reeeiyed  before  Talnable  consideration 

parted  with,  691,  760,  755. 
whether  must  be  receiyed  before  oonreyanoe,  691,  755. 
of  what  notice  must  consist,  692. 
Ib  assignments  of  things  in  action,  693-715. 

€rder  of  time  does  not  generally  prevail,  693,  695. 
prevails  in  certain  American  states,  695,  1279. 
peculiar  position  occupied  by  assignments  of  things  in  action,  693. 
notice  by  assignee  to  debtor,  holder,  or  trustee  to  establish,  694-697. 
unnecessary  as  against  assignor,  his  volunteers  or  judgment  cred> 

iters,  694,  700. 
necessary  in  England  and  certain  states  as  against  subsequent 
assignees,  695,  713,  989,  1279. 
classes  of  eases  to  which  rule  applies,  695. 
time  when  notice  should  be  given,  695,  note, 
person  giving  notice  must  be  assignee  for  value  and  in  good  faith, 

695. 
to  whom  and  how  should  be  given,  695,  696. 

to  assignor  of  debtor's  failure  to  pay  unnecessary,  696. 
extent  of  rule;  does  not  apply  to  assignments  of  equitable  inter- 
ests  in  land,  697,  713. 
diligence  of  assignee  in  perfecting  titie  and  enforcing  rights  necessary, 
698-702. 
laches  as  cutting  off  rights  of,  698. 

steps  to  be  taken  by  assignee  where  no  notice  given,  698. 
possession  as  giving  precedence,  698,  note,  774,  note, 
questions  in  connection  with  assignment  of  shares  of  stock,  699- 
701. 
as  between  assignee  and  assignor,  or  the  company,  699. 
between  assignee's  and  assignor's  judgment  creditors,  700. 
between  prior  and  subsequent  assignees,  698,  note,  701,  712; 
713,  774. 
prompt  notice  to  debtor  necessary  to  prevent  subsequent  acts  by 
him,  702. 
payment  to  or  release  from  assignor  before  notice,  702. 
preventing  set-off,  by  statute,  against  assignor,  702. 
assignments  of  things  in  action  subject  to  equities,  703-715, 
equities  in  favor  of  debtor  party,  704-706. 

contracts  and  defenses  to  which  rule  applies,  704. 
mortgages  secured  by  negotiable  notes,  704^  note,  1210,  note» 
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equity  must  exist  at  time  o^  or  before  notice  of,  tsrignment^ 

704. 
debtor  may  be  estopped  from  setting  np  equities,  704,  820. 
code  provisions  relating  to,  705,  706. 
equities  between  successive  assignors  and  assignees,  707-713. 
circumstances  giving  rise  to  equities,  707. 
conflicting  decisions;  mode  of  reconciling,  707. 
assignment  subject  to  latent  equities,  708,  709. 

illustrations,  709. 
effect  of  estoppel  on  application  of  rule,  710,  711. 

whether  rule  of  estoppel  extends  beyond  assignmenti 
of  stock,  710,  711. 
subsequent  assignee  obtaining  legal  title  protected,  698,  note, 

701,  712,  713,  774. 
successive  assignments  by  same  assignor  to  difisrent  u* 
signees,  713. 
equities  in  favor  of  third  person,  714,  715. 

general  rule  of  assignments  subject  to  such  equities,  714 
contrary  rule,  715. 
among  equitable  estates,  mortgages,  liens,  and  other  interests,  716-732. 
doctrine  of,  greatly  modified  by  recording  acts,  683,  note,  717. 
priority  of  time  among  equal  equities,  718,  719. 

general  rule  that  the  order  of  time  controls,  413,  591,  678, 682; 

718. 
simultaneous  mortgages;  substituted  Hens,  etc.,  719. 
one  equity  intrinsically  the  superior,  720-726. 

subsequent  specific  superior  to  prior  general  lien,  685,  720. 
prior  unrecorded  mortgage  or  lien  superior  to  subsequent  dock* 
eted  judgment,  719,  721,  722.     See  JiTDOHKirrs. 
where  judgment  creditor  had  notice,  723. 
prior  unrecorded  mortgage  and  purchase  at  execution  under  sab- 
sequent  judgment,  724,  774. 
purchase-money  mortgages  and  judgments  against  mortgagor,  725. 

subsequent  liens  against  premises,  725. 
subsequent  lien  superior  by  reason  of  fraud  in  prior,  726. 
subsequent  perfected  chattel  mortgage  superior  to  prior  lien  bj 

contract,  726. 
assignee  having  priority  where  fixed  by  agreement,  726. 
subsequent  equity  protected  by  legal  title,  727-729. 
general  rule  that  priority  is  gained,  698,  note,  727. 
where  legal  estate  is  obtained  from  trustee,  728,  729,  769, 770. 
where  equitable  mortgages,  mortgagor  cannot  give  priority  by 

conveying  legal  title,  728. 
legal  estate  obtained  after  notice  of  prior  equity,  729. 
with  regard  to  bona  Jide  purchaser,  729,  756,  768. 
notice  of  existing  equities,  727,  730. 
effect  of  fraud  or  negligence  upon,  716,  727,  731,  732. 
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utignmeiits  of  mortgages;  righto  of,  depending  npon,  783,  734. 
subject  to  equities,  704,  733,  753,  note,  1210,  note, 
operation  of  recording  acto,  655,  note,  733,  734,  1209,  note, 
righto  of  assignee  on  unrecorded  assignment,  734. 
effected  by  merger,  800. 

PRIVATE  PAPERS, 

disclosure  of,  may  be  restrained,  1340,  note,  1353. 

PRIVILEGED  COMMUNICATIONS, 

discovery  of,  will  not  be  compelled,  203. 
disclosure  of,  restrained,  1340,  note. 

PRIVY  COUNCIL, 

origin,  functions,  and  composition  of,  31. 

PROBATE  COURTS, 

jurisdiction  of,  generally  exclusive,  over  administration  of  decedents 
estates,  77,  156,  187,  235,  347-350,  1152-1154.    See  Adhinistbatioms. 
over  election,  518,  519. 
legacies,  77,  156,  1129. 

construction  and  enforcement  of  wills,  77,  156,  1155. 
admitting  wills  to  probate,  effect  of,  913. 
infanto,  78,  1303-1310.     See  Infants. 
guardians,  1097. 
donations  eaitfa  mortif,  1151. 

PROCEDURE, 

at  common  law  as  influencing  establishment  of  court  or  chancery,  21-23. 

writs,  nature  and  issuing  of,  21.     See  Whits. 

ancient  actions,  real  and  personal,  22.     See  AcriONa. 

meager  system  of  remedies,  23. 

retording  development  of  law,  66. 
in  snito  for  discovery,  198. 

in  subjecting  married  women's  separate  property  to  oontraoto,  1123. 
in  foreclosure  of  mortgages,  1227,  1228. 
in  interpleader  suito,  1328. 
in  suito  for  assignment  of  dower,  1383. 

See  Rbforued  Paoosdurs;  Plbadino;  Pabtibs. 

PROFERT, 

as  ground  of  equity  jurisdiction  of  suito  on  lost  sealed  instruments,  831. 

PROMISSORY  NOTES.    See  Neootiabls  Instrumehtr. 

PROMOTERS.    See  Corporations,  Directors. 

PROPERTY, 

sources  of  legal  and  equitable,  366-369. 

PROSPECTUSES, 

statemento  in,  constituting  estoppel,  819. 
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when  frandolent*  879,  881. 

kinds  of  relief  given,  881,  1092. 

PROSTITUTION, 

contracts  promoting  or  famishing  opportunities  for,  illegal,  936. 

PUBLICATION, 

of  rival  work  restrained,  when  agreement  not  to  publish,  1344,  note. 

PUBLIC  BURDENS, 

relieved  againnt  in  eqaity,  to  prevent  mnltiplicity  of  suits,  258-260, 26^ 
266,  270,  273,  1345.     See  Taxes. 

PUBLIC  OFFICERS.    See  Officsbs. 

PUFFERS, 

effect  of  employment  of,  at  law  and  in  equity,  934. 
when  sale  to  be  without  reserve,  934. 

PUFFING, 

by  vendor  allowed,  if  not  misrepresentation  or  warranty,  878. 

Q 

QUIETING  TITLE, 

bills  of  peace,  246,  1393,  1394.    See  Bills  of  Peaox. 

application  of  maxim.  He  who  seeks  equity  must  do  equity,  to  salt  tv, 

393,  note, 
suit  for,  when  proper  where  title-deeds  or  records  lost,  832,  note, 
■nit  by  devisee  to  establish  will,  in  nature  of  suit^  1158w 
statutory  suit  for,  1396,  1397. 

exclusive  jurisdiction  of  equity  enlarged  by,  138,  1395,  note, 
as  taking  place  of  ejectment,  1395,  note,  1397. 
estate  or  interest  directly  established  by,  1378,  note,  1395. 
distinction  between,  and  original  equitable  suit  for,  1396, 1397* 
action  when  equitable  in  nature,  1396,  note, 
types  of  legislation;  possession  by  plaintiff,  1396. 
title  of  plaintiff;  legal  or  equitable,  1396. 
nature  of  claims  determined  in,  1397. 
possession  by  plaintiff  when  required,  297,  note,  1396,  1397. 
nature  of  possession,  1396,  note,  1397,  note, 
when  must  be  alleged,  1396,  note. 

when  plaintiff  out  of  possession  cannot  maintain,  296,  note,  1897f 
note, 
effect  of  judgment  in,  1397,  note, 
parties  in  suits  for,  1397|  note. 

R 

RATIFICATION, 

of  fraudulent  transaction,  916,  964, 
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cannot  be  oi  part  only,  916. 

when  may  be  imputed  from  oondnot  or  aotpp  807*  016, 

oannot  be  of  illegal  oontraoti  064. 

requisites  of,  964. 

REAL  PARTY  IS  INTEREST, 

to  sue  in  states  adopting  reformed  procedure,  1273>  . 
effect  of  provision  authorizing,  1274. 

REAL  PROPERTY.    See  Lahd. 

RECEIVERS, 

equitable  remedy  of,  exclusive,  171. 

is  ancillary  and  provisional,  171,  1810. 
final  remedies  in  case  of  fraud  may  be  aided  by  appointment  of,  990. 
idio  are,  1330. 

appointment  of,  discretionary,  1331. 
character  of  the  discretion,  1331. 

circumstance  of  probability  that  plaintiff  will  ultimately  succeed, 
I33L 
cases  in  which,  may  be  appointed,  1330,  1332-1335. 

where  no  person  competent  to  hold  property  during  litigation,  1330, 
1332. 
infants*,  lunatics',  and  decedents'  estates,  1332. 
litigants  equally  entitled  to  property,  but  unjust  that  either  should 
retain  control,  1330,  1333. 
suits  between  partners,  1333. 
partition  between  co-owners,  1333. 
suits  between  conflicting  claimants  to  land,  1333. 
luits  against  persons  in  position  of  trust  or  quad  trust,  misusing  prop- 
erty, 1330,  1334. 
instances,  1334. 
after  judgment  to  carry  decree  into  effect,  1330,  1836. 

creditors*  suits;  enforcing  liens  and  contracts  of  married  women; 
winding  up  corporations,  1336. 
statutory  provisions  concerning  appointment  of,  1335. 
appointment  during  litigation  does  not  determine  any  right  or  title  of 

parties,  1336. 
are  quad  trustees,  157,  1336. 
powers,  rights,  duties,  and  liabilities  of,  1336. 
who  may  be  appointed,  and  effect  of  appointment^  1836,  note. 

RECITALS, 

in  instruments  of  title  as  constituting  notice,  626-631.    See  Nonoi. 

RECONVERSION,  I175-117a    See  Conversion. 

RECORDING, 

as  affecting  equitable  rules  concerning  notice,  76. 
S  Eq.  Jub.  —  VS9 
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defective  or  improper,  as  conatitnting  actual  notice,  600. 
poBsession  conatmctiTe  notice  to  anbaeqiient  grantee  with  record  titles 
615,  664. 
when  actual,  open,  and  visible,  is  equivalent  in  effect  to,  615,  661. 
whether  notice  of  different  title  where  a  title  recorded,  616. 
rules  concerning  recitals  or  references  to  instruments  as  constituting 

notice  apply  to  fecorded  and  unrecorded  instruments,  627. 
constructive  notice  arising  from,  of  judgments,  641-643. 
arising  from,  of  instruments,  644-665.     See  Notice. 
rule  of  order  of  time  governing  priority  among  legal  estates  affected  by, 

680. 
doctrine  of  priorities  greatly  modified  by,  acts,  683,  note,  717. 
prior  unrecorded  mortgage  superior  to  subsequent  docketed  judgment^ 
719,  721,  722. 
where  judgment  creditor  had  notice,  723. 

whether  superior  where  sale  under  subsequent  judgment,  724,  773. 
effect  on  priorities  of  laches  in  connection  with,  731. 
operation  of  acts  of,  on  assignments  of  mortgages,  655,  not^  733,  734^  767, 

1209,  note, 
effect  of,  acta  on  doctrine  of  bona  fide  purchaser,  736,  744,  772. 
second  purchaser  without,  from  first  purchaser  with  notice  of  unrecorded 
instrument  protected,  754,  note,  760. 
second  purchaser  with,  from  first  purchaser  without,  754^  note, 
what  necessary  to  make  holder  of  subsequent  conveyance  or  mortgage 
obtaining  first  record,  a  bona  fide  purchaser,  757-761.     See  Bona  Fidk 
Purchaser. 
record  as  furnishing  means  of  ascertaining  truth  by  party  claiming  beoefit 
of  estoppel,  810. 
ditto,  by  party  charging  vendor  or  vendee  with  fraudulent  represen- 
tations,  895,  note, 
effect  of,  on  mortgages  to  secure  future  advances,  1199. 
equities  in  contribution  and  exoneration  among  grantees  on  redemption 

disturbed  by  want  of,  1225. 
notice  arising  from,  of  deeds  reserving  lien  to  grantor,  1255,  1257,  1258. 
of  chattel  mortgages,  as  changing  doctrines  concerning  assignments  and 
liens  on  future-acquired  property,  1291,  note. 

RECORDS, 

lost  or  destroyed  judicial,  whether  supplied  in  equity,  827. 
of  title  where  lost;  remedy  of  equity,  832,  note, 
whether  mistakes  in,  corrected  in  equity,  871,  1376. 

RECOUPMENT  OP  DAMAGES, 

used  only  defensively,  113. 

of  recent  invention  by  common -law  courts,  113,  176. 
REDEMPTION, 

nature  of,  as  an  equitable  remedy,  71,  1378,  note,  1395. 
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of  mortgages  and  pledges  in  New  Hampshire,  301. 
in  Massachusetts,  316. 
in  Maine,  324. 
maxim,  He  who  seeks  equity  mnat  do  equity,  applied  in  suits  for,  392. 
provisions  for,  in  mortgage,  unnecessary,  1 192,  note, 
mortgagor  cannot,  in  instrument,  deprive  himself  of  rights  of,  1193,  1219. 

may  sell  or  release  rights  of,  by  separate  instrument,  1193,  note. 
In  conveyances  with  separate  agreements  when  mortgages,  1194. 
in  conveyances  absolute  in  form  when  mortgaged,  1196. 
by  assignees  of  several  notes  secured  by  same  mortgage,  1202. 
meaning  of,  1219. 

in  England,  when  suit  for,  by  mortgagor,  maintainable,  1219. 
remedy  of  mortgagor  out  of  possession,  1182,  1183,  1219. 
nature  and  result  of  suit  for,  1183,  1219,  note, 
reconveyance  by  mortgagee  to  mortgagor  on,  1183,  1184,  1219,  note, 
in  America,  when  suit  for,  by  mortgagor,  maintainable,  1219. 
where  legal  theory  adop':  I,  1219. 

uncommon  by  mortgagor  in  possession  where  equitable  theory  adopted, 
1188,  1190,  1219. 
where  mortgagee  obtains  possession,  1189,  1190,  1218,  1219. 
as  applied  to  suit  to  compel  acceptance  of  payment  and  discharge  en* 

cumbrance,  1190,  note,  1219. 
statutory  right  of,  not  a  part  of  equity,  1219. 
requisites  of  maintaining  suit  for,  1219. 

suit  for,  when  maintainable  by  persons  other  than  mortgagor,  1220. 
where  person  redeeming  has  partial  interest  only,  1220,  1223. 
entire  mortgage  debt  must  be  redeemed,  1220, 1221,  1223. 
cannot  be  complete  until  whole  of  debt  is  due,  15220,  1223. 
mortgagee  not  bound  to  accept  installments  not  due  in,  1220,  note, 
oontribution  and  exoneration,  rights  of,  on,  1221-1226. 

occur  when  redemption  operates  as  equitable  assignment,  1221. 
contribution  arises  after  redemption,  and  depends  on  equities  between 

parties,  1221. 
mortgagee's  rights  to  enforce  mortgage  are  independent  of,  1221,  note 

1226. 
where  equities  are  equal,  contribution  ^ro  rata,  1222. 
application  of  maxim.  Equality  is  equity,  411,  1222. 
when  equities  are  equal,  1222,  note, 
equality  of  equities  how  disturbed,  1221,  note,  1222,  note, 
where  equities  are  unequal,  1223-1225. 

between  tenants  for  life  or  years,  and  remaindermen  or  rever- 
sioners, 1223. 
mortgagor  and  grantee  by  warranty  deed  of  parcel,  1224. 
•ucccsaive  grantees  by  warranty  deeds;   inverse  order   of 
alienation,  122-4. 
circumstances  disturbing  equities  and  defeating  rule,  1225. 
mortgagee,  after  notice,  cannot  disturb  equities  by  release  or  agree- 
ment, 1226. 
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may  release  if  no  notice  of  suboequent  rights  given,  1221,  Dole^ 

1226. 

record  not  a  notice,  1226. 

effect  of  partial  release  where  equities  are  eqnal  and  nneqiial, 

1226. 

of  pledges  and  mortgages  of  personal  property,  164^  1230,  1231. 

See  MoKTOAOXs. 
RE-EXECUTION, 

of  instmments,  when  discharged  or  surrendered  by  mistake,  871. 

lost  or  accidentally  destroyed,  1376,  note. 

remedy  o^  included  in  reformation,  1375,  note,  1376,  note.    See  Rkvosma- 

TION. 

REFORMATION, 

remedy  of,  well  established,  110,  112. 
is  ezclusively  equitable,  171,  188. 

operates  indirectly  to  establish  or  protect  primary  rights,  171, 137A. 
often  used  as  preliminary  to  final  relief,  171,  1376. 
obtained  on  behalf  of  legal  or  equitable  interest^  by  legal  or  equitaUa 

owner,  221,  1375. 
when  depends  upon  inadequacy  of  legal  remedies,  221. 
Jurisdiction  attaching  for  purpose  of,  extending  to  whole  controverq^,  238. 
power  of  courts  of  New  Hampshire  to  grant  remedy  of,  304* 
of  courts  of  Massachusetts,  319. 
of  Maine,  330. 
final  relief  given  under  reformed  procedure  where,  prayed  for,  357,  note, 
application  of  the  maxim,  He  who  seeks  equity  must  do  equity,  to  suits 

for,  393,  note, 
re-execution  of  instruments  virtually  inoluded  in,  1375,  note,  1376,  noU, 
when  granted,  845-871,  1376.     See  Mistakk. 

where  by  mistake  agreement  in  written  form  fails  to  express  inten- 
tion, 845,  870,  1376. 
mistake  of  one  party,  accompanied  by  fraud  or  inequitable  conduct  of 

other,  847,  870,  872,  1376. 
where  provisions  intentionally  omitted,  854,  note, 
whether  possible  by  defendants  in  suits  for  specific  performance,  860, 
862. 
by  plaintifib,  861,  862. 
obtained  by  defendants  in  legal  actions  in  suits  under  reformed  pro- 
cedure, 862,  868. 
when  delay,  laches,  etc.,  817,  856,  1376,  note, 
not  granted  against  bona  fidt  purchaser,  776,  871. 
whether  granted  when  instrument  improperly  drawn  through  fraad, 

910. 
may  be  had  of  usurious  contracts,  on  what  conditions,  391,  937,  note, 
parol  evidence  admissible  in  suits  for,  859. 
must  be  clear  and  convincing,  859. 
when  contract  within  statute  of  frauds,  864-867.    See  EviOESdi 
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extent  of  the  remedy,  1376. 

inetances  of  instrnments  reformed,  871,  1376. 

deeds,  mortgagee,  leasee,  and  other  mstromenti  affeotlng  land, 
871,  1376. 

policies  of  insaranee,  871,  1376. 

bonds,  871,  1376. 

negotiable  instruments,  837,  note,  S71,  1376. 

settlements  and  oompromises,  871,  1001,  note,  1876. 

mistakes  in  wills,  871. 

awards,  871. 

judgments  and  oUier  reoords,  871,  1S76. 

miscellaneous  eases,  1876,  note. 

REFORMED  PROCEDURE, 

should  do  away  with  contest  between  law  and  equity  ooart%  SO,  note, 
ae  changing  the  relations  of  equity  to  law,  84-88,  353-857. 

distinction  between  actions  at  law  and  suits  in  equity  abolished  by, 
40,  84,  183,  354. 
in  what  states,  40,  note, 
deals  with  the  procedure  alone,  84^  354. 
distinction  between  equitable  and  legal  primary  rights  and  remedies 

exists  under,  84,  354. 
jurisdiction  of  equity  in  granting  remedies,  how  affected  by,  84-88, 
183,  355,  357. 
by  equitable  defense  or  counterclaim  to  legal  action,  85,  86,  188| 

357. 
equitable  and  legal  remedies  granted  in  one  action,  87,  116,  183^ 

357. 
equitable  remedy  assumed  and  legal  simply  granted,  87, 183^  357* 
what  equitable  interests  affeoted  by,  856. 
nature  of  action  to  recover  land  under,  109,  note, 
usual  method  of  equity  classification  is  in  conflict  with,  124. 
rule  that  equity  will  not  interfere  where  law  can  do  complete  justice  ap« 

pliee  under,  176,  note, 
effect  of,  on  suits  for  discovery,  83,  191. 

en  suits  to  perpetuate  testimony,  83,  212. 

on  doctrine  that  jurisdiction  once  attaching  extends  to  whole  oontro* 
▼ersy,  242. 
principle  of  inadequacy  of  legal  remedies,  as  affected  by,  858. 
relief  against  penaltiee  and  forfeitures,  how  obtained  under,  434^ 
rules  concerning  Ua  pendem  should  apply  to  counterclaims  and  cro08*oom- 

plaints  under,  634. 
assignments  of  things  in  action  without  prejudice  to  set-o£(  or  defense 

under,  706,  706. 
defense  of  bona  fide  purchase  under,  784. 

equitable  estoppel  affecting  legal  title  to  lands,  enforced  at  law  under, 
807. 


2694  INDEX, 

Vol.  I.,  $$  1-937:  Vol  IL,  $}  07S-1126;  VoL  m.,  fi  IW-IOL 
REFORMED  FROCEDUKE— Conft'fiudd. 
snits  under,  on  lo«t  instmmentB,  832. 
relief  from  accidental  forfeitarea,  how  obtained  under,  833. 
relief  againat  jndgmente,  how  obtained  nnder,  when  defense  prerented  by 

accident,  836. 
contract,  how  varied  under,  by  defendant  in  specific  performance,  860. 
union  of  reformation  and  specific  performance  or  pecuniary  relief  by  plain* 

tiff  or  defendant  by,  862,  868. 
defendants  in  legal  actions  invoking  equitable  remedies  for  mistake,  868. 
■s  affecting  equity  jurisdiction  over  suits  for  recovery  of  money  for  fraud, 

etc.,  914. 
fraud  in  obtaining  judgment,  set  up  under,  as  equitable  defense,  919. 
real  party  in  interest  to  sue  under,  356,  1273. 

effect  o^  on  assignments  of  things  in  action,  1274. 
whether  representatives  of  deceased  joint  debtor  can  be  sued  with  sorvi- 

▼ors  under,  1301. 
equitable  defenses  under,  to  legal  actions  as  substitute  for  injunctioiii 

against  actions  and  judgments^  1366-1374.    See  Injumctioits. 

See  COUNTBBGLAIHS:  CROSS-OOlfPLAINT. 

RELIGION, 

support  and  propagation  of,  charitable  uses,  102L 

REMAINDERS, 

whether  election,  where  donors  dispose  of  whole  of  property,  but  have 

only,  490. 
uses  created  and  conveyed  in  violation  of  rules  on  contingent,  982,  note, 
vested,  not  included  in  contingencies,  expectancies,  and  possibilities, 

1286. 
contingent,  are  interests,  and  not  mere  hopes  or  expectancies,  1286. 

REMAINDERMEN, 

not  bound  by  election  by  holder  of  precedent  estate,  516. 

conversion  as  between  life  tenants  and,  1168. 

reconversion  not  permitted  when,  injured,  1176. 

need  not  advance  proportionate  share  in  redemption  by  partial  owner, 
1220. 

entitled  to  redeem  from  mortgages,  1220,  note. 

contribution  on  redemption  between,  and  tenants  for  life  or  yeara,  1223. 

receivers  appointed  in  suits  for  protection  of,  1334* 

bound  by  decree  in  partition,  1387. 

as  parties  in  suits  for  partition,  1887,  note. 

See  Rbmaindxbs. 
REMEDIES, 

Roman  edicts  conferred  in  certain  cases,  5,  7. 

meager  system  of,  furnished  by  early  English  law,  23. 

as  increasing  jurisdiction  of  chancery,  37. 

denied,  refused,  or  prohibited  by  common  law,  granted  by  equity,  48-M 
See  Equitt. 

union  of  legal  and  equitable,  under  reformed  procedure,  40,  84^  87« 
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eqaity  jurisdiction  in  granting  of,  affected  by  reformed  proceanre,  84-88» 

183,  855,  357.    See  Biiobmbi>  Psooxduki,  ' 
definition  of,  90. 

remedial  rights  and  duties,  definitions  of,  90. 
nature  and  extent  of,  oli  what  depend,  91. 

eqaity  contains  mles  creating  primary  duties  and  rigltts,  and  conferring 
remedial  rights  and,  96-116. 
equitable  primary  rights,  98-107.    See  Rights. 
equitable,  generally;  kinds  and  classes  of,  108-117. 

different  from  legal,  although  some  legal  in  their  nature,  101, 

108. 
derivation  of  many  from  primary  rights,  108,  111. 
character  and  number  of  legal  aud,  109,  170,  175. 
flexible  and  expansive  nature  of,  109,  170. 
general  classes  of:  illustrations,  110-112. 
mode  of  administering^  113-116. 

common-law  rules  as  to  parties  and  judgments,  113. 

equitable  mles,  114,  115. 
how  far  legal  and  equitable,  can  be  combined,  116. 
equitable  remedial  rights  and,  should  be  recognised  in  classification  of 

equity,  126,  137. 
equity  jurisdiction  depends  on  equitable  rights  and  interests,  and  equi* 
table,  133,  135,  424. 
argument  that  equity  acting  in  peraanam  and  not  in  rem  is  wholly 
remedial,  134,  135. 
destroyed  by  statutes,  135. 
equitable  and  legal,  obtained  in  concurrent  jurisdiction,  136. 
exclusive  jurisdiction  embraces  cases  where,  are  purely  equitable,  138, 

146,  170,  218,  219,  222. 
no,  asked  and  granted  in  suits  belonging  to  auxiliary,  142. 
in  concurrent  jurisdiction  like  the  legal,  139,  173,  175,  222. 

are  recoveries  of  specific  chattels,  land,  or  pecuniary  recovery,  175. 
need  not  be  of  same  external  form,  or  accompanied  by  same  inci* 
dents,  175. 
ttzdusively  equitable,  170-172. 

may  be  granted  to  protect  and  enforce  legal,  as  well  as  equitable 

rights,  estates,  and  interests,  170. 
acting  in  pertonam  and  not  in  rem,  meaning  of,  135,  170,  428,  1317, 

1318.    See  Dkobbxs. 
deal  with  property,  rather  than  with  personal  rights  and  estates, 

170,  429. 
specific  character  of,  170, 429. 
unlimited  variety  of.  111,  170. 
elasaes  of,  171,  1316. 
when  given,  172. 
iaadeqiiMy  of  legal,  how  far  a  test  of  equity  Jurisdiction,  188;  138;  216; 
424. 
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is  the  ground  of  Goncnrreat  joriBdiotioxi,  139,  173»  176,  180,  217. 

is  the  occasion  only  of  ezclnsiTe  jorisdiction,  137,  138,  139,  note,  173^ 

218. 
on  what  branch  of  axoluBive  jurisdiction  principle  of,  operates;  219- 
221. 
illastratiotts,  221. 
summary  of  equity  jurisdiction  as  affected  by,  222. 
in  regard  to  preventing  a  multiplicity  of  suits,  243. 
as  affecting  jurisdiction  of  United  States  courts,  295-297,  914. 
courts  of  New  Hampshire,  299,  914^  note, 
of  Massachusetts,  313,  914. 
of  Maine,  323,  914,  note. 
of  other  states,  342,  345. 
doctrine  of,  as  affected  by  reformed  procedure,  368. 
maxims  regulating  administration  of,  385,  388,  397,  418,  423.  424,  488b 
See  Maxims. 

See  Interpleadrr;  Rscxxvebs;  Injvhctiohs;  &maaio  Pbbiobiiavob; 
Cancellation;  Aoooitnting,  etc. 
RENT-CHARGE, 

whether  election  between,  and  dower  where,  charged  on  lands  derissd 
to  others,  500. 

RENTS, 

suits  to  reoover,  under  special  circumstances,  belong  to  concurrent  Juiii" 

diction,  189. 
constructiye  notice  of  title  by  third  person  receiving,  621. 
mortgagee  in  possession  chargeable  with,  1216. 

REPLEVIN, 

action  of,  at  common  law,  22. 

title  only  incidentally  adjudged  in  common-law  action  of,  109. 

equity  will  not  entertain  suit  where  remedy  by,  sufficient,  177»  189b 

REPORTS, 

of  corporations,,  when  fraudulent,  879,  881 
kinds  of  relief  given,  881,  1092. 

REPRESENTATIONS, 

fraudulent,  876-899.    See  FRAinx 

equitable  contracts  arising  from,  1294.    See  Contraotb. 

RESCISSION, 

remedy  of,  well  established,  110,  112. 

effects  may  be  indirectly  obtained  in  legal  actions,  110. 

belongs  to  exclusive  jurisdiction,  171,  188. 

preliminary  to  final  relief,  171,  1375. 
damages  granted  when  jurisdiction  obtained  for,  1237. 
power  of  courts  of  New  Hampshire  to  grant  remedy  of,  303,  304i 
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remedy  of,  by  stockholders  purchasing  shares  through  fraud,  881, 1092. 
receiver  when  appointed  in  suit  for,  of  land  contract,  1334. 
relations  of  remedy  of,  to  that  of  cancellation,  1375,  note. 

See  Caitcellation. 

RESTRAINT  OF  MARRIAGE.    See  Mabbiaoi. 

RESTRAINT  OF  TRADK    See  Tradi. 

RESTRAINT  ON  ANTICIPATION 

clauses  in,  may  be  inserted  in  settlements  and  oonyeyanoea  to  married 

women,  989,  1098,  1107. 
what  words  sufficient  to  constitute  restraint^  1108. 
property  on  which  restraining  clause  may  operate,  1108. 
time  during  which  may  operate,  1109. 
eflfect  of  restraint,  1109. 

does  not  operate  except  during  coverture,  1109. 

operates  during  all  covertures,  1109. 

power  of  court  of  equity  to  release  restraint,  1109. 

on  power  to  contract,  1107,  1109,  1128. 

REVERSIONERS, 

whether  election,  where  donors  dispose  of  whole  of  property,  but  are  only, 

i9a 
transactions  with,  when  relieved  against,  958. 
reconversion  not  permitted  when,  injured,  1176. 
need  not  advance  proportionate  share  in  redemption  by  partial  owner^ 

1220. 
entitled  to  redeem  from  mortgages,  1220,  note. 

contribution  on  redemption  between,  and  tenants  for  life  or  yMrs,  1228. 
bound  by  decree  in  partition,  1387. 
parties  in  ioiti  for  partition,  1387,  note. 

BEWARPS, 

for  procuring  or  consenting  to  marriage,  illegal,  931* 

RHODE  ISLAND, 

law  and  equity  systems  distinct,  but  administered  by  same  tribunal  in, 

41,  note, 
equity  jurisdiction  co-extensive  with  English  chancery  in,  285,  d4Z 

statutory  provisions  concerning,  285,  note, 
time  within  which  widow  must  elect  in,  513,  note, 
notice  of  lis  pendens  in,  640,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
deeds  of  trust  in,  995,  note, 
charitable  trusts  in,  1029,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts  in,  1099,  note. 
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married  women's  power  of  disposition  of  separate  estate  in,  1105,  note. 

married  women's  contracts  in,  1126,  notes. 

equity  jurisdiction  over  administration  of  decedents*  estates  in,  349,  note, 

350,  note,  1154 
mortgages  of  land  in,  163,  note,  1187. 
grantor's  lien  on  conveyance  does  not  exist  in,  12i0. 

BIGHTS, 

effect  of  reformed  procedure  on  primary,  84^  854. 

primary  duties  and,  what  are,  90. 

remedial  duties  and,  what  are,  90. 

relations  of  primary  duties  and,  to  remedial,  91. 

divisions  of  primary:  1.  Those  concerning  personal  UtOua;  2.  Those  eon- 

oeming  things,  92. 
classes  of,  concerned  with  things;  real  and  personal;  descriptions,  93. 
real;  genera  embraced  in,  94. 
personal;  genera  embraced,  95. 
equity  contains  rules  creating  primary  duties  and,  and  conferring  reme- 
dies and  remedial,  96-117. 
oases  arising  in  administration  of  equity  jurisdiction,  97. 
equitable  primary,  kinds  and  classes  of,  98-107. 
with  what  primary,  equity  deals,  98-100. 
are  different  from  or  additional  to  those  existing  at  law,  48,  50^ 

51,  101. 
illustrations,  102-107. 
equitable  remedial,  kinds  and  classes  of,  108-117.    See  RxMXDns. 
equitable  primary  and  remedial  duties  and,  should  be  recognized  in  cUsii- 

fication  of  equity,  126,  127. 
equity  jurisdiction  depends  on  equitable,  and  equitable  remedies^  183^ 

434. 
exclusive  Jurisdiction  embraces  caaes  where  primary  and  remedial,  are 

purely  equitable,  137,  138,  146,  218,  219,  222. 
concurrent  jurisdiction  embraces  cases  where  primary  and  remedial,  ars 

legal,  139,  173,  222. 
equitable  primary,  in  what  and  to  what  extent  may  exist,  146. 
no  equity  jurisdiction  where  legal,  created  by  statute,  and  legal  lemediM 
given,  281. 

See  JoniT  Rights  and  LiABiLinsi;  Rkmxdibs. 

ROMAN  LAW, 
equitas  in,  2-9. 

early  actions  (tegie  aetkmei)  of,  8. 

farmtdct,  definition  and  nature  o(  in,  4. 

judex,  office  of,  in,  4,  6. 

prsetors,  office  and  jurisdiction  of,  5-7.    See  PBJBiova. 

invention  of  new  forms  of  actions  in,  7. 

material  for  improving  ^*«s  dvUe,  from  whence  obtained,  8. 
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JM$  genUvm^  definition  of,  and  inflaenoe  on,  8. 

lex  naiiartBf  definition  of  and  infiuence  on,  8,  55. 

finally  developed,  8. 

analogies  between  growth  of  equity  in  English  and  in,  9. 
infliienoe  of,  on  English  law  and  equity,  lA,  15,  55. 

oaoaee  tending  to  retard  thia  infiuence,  16-21.    See  Oommox  Law, 
dieoorery,  general  notiona  of,  borrowed  from,  192. 
•lection,  doctrine  of,  in,  463. 
principle  embodied  in  maxim,  IgnorarUia  Jurit  non  exciuai,  derived  froro» 

841. 
standard  in,  to  determine  inadequacy  of  consideration,  927,  note, 
testament  in,  976. 
JUM-eommUaa  in,  977. 

general  notion  of  uses  borrowed  from,  151,  977. 
equitable  liens  borowed  from  hypoiheea  of,  1233,  note, 
injunctions  borrowed  from  interdicts  of,  1337,  1359. 


s 

SAILORS, 

control  of  equity  over  transactions  with  952. 

SALES, 

of  personal  property  to  be  acquired  in  future,  1288-1291.     See  Assioh* 

SATISFACTION, 

circumstances  under  which,  arises,  520,  522. 

principle  underlying,  the  same  as  that  governing  election,  395,  461,  52(K 

donee  when  required  to  elect,  generally,  520. 

definition  o^  521. 

roAomU  of  doctrine  of,  623. 

presumption  of,  in  certain  cases  where  instrument  is  silent^  628. 
occurs  in  other  cases  from  language  of  donor,  523. 
distinction  between  ademption  and,  524,  554,  113L 
of  debts  by  legacies,  527-543. 

legacy  by  debtor  to  creditor,  527-540. 
presumption  arises  of,  527. 
leaning  against  presumption,  527. 
what  prevents  presumption,  528-538. 
legacy  less  than  debt,  whether,  529. 

payable  at  different  time  from  debt,  530. 
contingent  or  uncertain,  531. 
of  difierent  nature,  or  for  different  interest^  682^ 
motive  for  gift  stated,  533. 
debt  contingent  or  uncertain,  534. 

sttbseqnentiy  contracted  to  will,  685, 
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different  interests  in  debt  and  legaoy,  636. 
where  direction  in  will  to  pay  debts  and  legameSp  537. 
presumption  only  arises  in  absence  of  express  language,  638L 
legacy  in  pnrsnanoe  of  agreement  or  express  payment^  08L 
debt  owing  to  a  child  or  wife,  539. 

debt  to  child  whether  satisfied  by  adTanoement  dnriiig  parent's 
lifetime,  540. 
advancement  presumed  to  be  in,  640. 
legacy  by  creditor  to  debtor,  541, 6i2, 

no  presumption  of  release  or  discharge  of  debt,  54L 
a  right  of  equitable  set-off  created,  641. 

when  released,  or  enforcement  restrained,  for  testator's  dsdaia* 
tions,  542. 
how  enforced,  543. 

affirmative  or  defensiTe  relief  to  be  obtained  in  tfqnityf  54X 
«f  legacies  by  subsequent  legacies,  544-552. 

presumption  of,  on  what  depends  or  affected  by,  544. 
doctrine  whence  derived,  544. 

same  specific  thing  given  by  same  or  different  instruments^  545. 
legacies  of  quantity  given  by  different  instruments,  546-548L 
second  legacy  regarded  as  cumulative,  545. 
presumption,  how  strengthened,  546,  note, 
when  motives  expressed  are  the  same,  second  is  in,  547. 
presumption  overcome  by  language  of  testator,  648. 
legacies  of  quantity  by  same  instrument,  of  equal  amount^  549l 
presumption  of  substitution  overcome  by  language,  651. 
by  same  instrument  of  unequal  amounts,  550,  551. 

presumption  that  cumulative  overcome  by  language^  56L 
extrinsic  evidence  whether  admissible,  526,  552,  573;  574. 
of  legacies  by  portions  and  advancements,  5o3>564. 
how  the  cases  arise,  653. 
legacy  to  child  is  regarded  as  portion,  654. 
presumption  of,  where  legacy  given  and  afterwards  portion  or  ad^ 

vancement^  564. 
legacy  said  to  be  "  adeemed,"  524,  554. 
subsequent  payment  less  than  legacy,  whether  complete,  55& 
where  advancement  in  form  of  loan  or  covenant  to  pay,  555^  nofcaw 
presumption  applies  to  persons  in  loco  parmdis,  554^  566w 
what  persons  stand  in  loco  fHirentia,  556. 
character  of  standing  in  loco  parentis  shown  by  parol,  556. 
when  and  between  whom  presumption  applies,  556. 
leaning  of  equity  in  favor  of  presumption,  557. 
eiroumstances  which  do  or  do  not  prevent  presumption,  557-5601 
whether  two  gifts  should  be  ^tudem  generis,  557»  560. 
time  of  payment,  inequality  of  sums,  etc,  557. 
where  the  legacy  is  of  uncertain  amount,  558. 
where  payment  is  made  to  husband  of  female  legatee,  559. 
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payment  made  to  child  before  execution  of  will,  560. 
where  email  sDms  have  been  paid,  660. 
effisct  of  a  codicil  after  portion  or  advancement  made,  661. 
when  parties  are  strangers,  562. 

presumption  whether  arises,  662L 
parol  eyidence  to  show,  662. 
when  not  presumed  but  expressed,  563,  664. 
rationale  of  rule  in  such  cases,  564. 
of  portions  by  subsequent  legacies  or  other  similar  provisions,  565-668. 
presumption  of,  arises,  639,  665. 

when  by  subsequent  settlement,  565. 
nature  of  presumption,  667. 
what  circumstances  do  not  defeat  presumption,  539,  566. 
oiroumstances  which  do  defeat  presumption,  667. 
beneficiary  has  an  election,  568. 
adndssibility  and  effect  of  extrinsic  evidence  to  show,  525,  569-577. 
same  rules  apply  in  all  instances  of,  670. 
evidence  must  refer  alone  to  second  gift,  570. 
■ubeequent  benefit  may  be  conferred  either  verbally  or  in  writing,  570. 

rules  of  evidence  arising  where,  570. 
mbsequent  benefit  given  by  a  writing,  671-575. 
writing  expressly  states  donor's  intention,  672. 
writing  silent  and  no  presumption  of,  arising  from  it^  525,  552; 
673-575. 
where  presumption  of,  arises,  525,  652,  562,  674^  575. 
cases  where  rules  apply,  676. 
subsequent  benefit  given  verbally,  576. 

can  only  be  given  verbally  in  certain  cases,  570,  676b 
amount  of  evidence  required,  677. 
distinction  between,  and  performance,  678. 
of  gifts  caxua  mortia  by  legacies,  1150. 

SEALED  INSTRUMENTS, 

early  use  of  injunction  to  prevent  action  on,  where  debt  paid,  51,  70,  102. 
bow  oonld  only  be  discharged,  at  oommon  law,  61,  70,  379,  383. 

how  discharged  in  equity,  70,  379,  383. 
■eal  presumptive  evidence  of  consideration  in  certain  states,  70,  note, 
equitable  rules  concerning,  adopted  by  the  law;  distinction  between,  and 

unsealed,  abolished,  70. 
effect  of,  at  law,  as  regards  consideration,  879,  383. 

in  equity,  want  of  consideration  may  be  shown,  370,  note,  379,  383, 

1293. 
do  not  import  consideration  in  suits  for  specific  performance,  1293, 
1405,  note, 
maxim.  Equity  looks  at  intent  rather  than  form,  applied  to,  379,  383. 
jurisdiction  of  equity  on  lost,  831. 

on  consideration  of  past  illicit  intercourse,  valid  at  law,  936,  note. 

See  Bonds. 
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rules  at  law  and  in  eqaity  concerning  aorety's  discharge  where  oontnol 

under,  383. 
instmmentB  wanting,  inoperative  at  law,  create  equitable  intereeti  or 

liens,  383. 

See  SsALBD  Instrumxiits. 
SECRET, 

injunction  to  prevent  use  or  disclosure  of,  of  trade  or  manufacture,  934, 
note,  1340,  note. 

sale  of,  of  trade  or  manufacture,  with  contract  not  to  use,  whether  en- 
forced against  vendor,  1405,  note. 

SEPARATION, 

agreements  for,  when  valid,  and  enforced,  402,  note,  932,  1402;  note. 

SEQUESTRATION, 

equitable,  not  abridged  by  jurisdiction  subsequently  acquired  at  law,  280L 
of  rents  and  profits  of  married  woman's  estate,  for  contracts^  11 23^ 
of  rents  and  profits  by  mortgagee  in  England,  1183. 

SERVITUDES.    See  Easkusntb. 

SET-OFF, 

doctrine  of,  is  of  statutory  origin,  113,  176. 

suits  to  procure,  when  not  admissible  in  law,  branch  of  concurrent  juii^ 

diction,  189. 
legacy  by  creditor  to  debtor  giving  rise  to  right  of,  541. 
assignment  of  thing  in  action,  when  without  prejudice  to,  under  oodi^ 
702.  705,  706. 
notice  to  debtor  necessary,  702,  705. 
interpretation  of  provisions,  706. 
when  good  defense  to  suit  on  thing  in  action  assigned,  704,  note. 

SETTLEMENTS, 

doctrine  of  election  applies  to,  470.     See  ELEcriON. 

satisfaction  by,  or  of,  portions  or  advancements  in,  653-577.    See  Satb* 

FACTION. 

persons  acquiring  property  under  post-nuptial,  not  bona  fidt  purchaseis, 

747. 
voluntary,  made  under  mistake  as   to  legal   rights,  whether  relieved 

against,  850. 
marriage  and  family,  may  be  corrected  or  set  aside  for  mistake  or  frandt 

871,  1376,  1377. 
when  intention  not  carried  out,  1001,  note, 
set  aside  when  in  fraud  of  marital  rights,  920,  1113. 
inailequacy  in  marriage,  not  relieved  against,  928. 
conditions  and  limitations  in,  in  restraint  of  marriage,  when  valid,  933L 

See  Marriaos. 
antenuptial,  when  valid  as  against  creditors,  972,  notes, 
post-nuptial,  when  fraudulent  as  against  creditors,  973,  1101. 
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free  from  husband's  creditors,  989,  1098. 

tnists  to  convey,  ireqnently  found  in  English  marriage,  992;  note. 

in  pursuance  to  ezecntory  trusts,  1000,  1001. 

wife's  separate  estate  may  be  created  by  ante  and  post  nuptial,  1101. 

rights  of  husband  or  wife  in,  in  case  of  adultery,  1110. 

wife's  equity  to,  389,  1114-1118.    See  Married  Women. 

land  subject  to,  not  oonverted  when  sold  compulsorily  under  statute,  1107. 

made  on  consideration  of  marriage  enforced  when  part  performed,  1409. 

SHELLEY'S  CASE,  RULE  IN, 

merger  not  permitted,  owing  to  unfavorable  regard  for,  788,  note, 
operation  of,  in  case  of  executed  and  executory  trusts,  1000,  1001. 
abolition  of,  effect  of,  on,  distinction  between  executed  and  executory 
trusts,  lOOL 

8HERIF?, 

when  may  interplead  claimants  of  property  taken  under  process,  1327,  notet 

SLANDER  OP  TITLE, 

jurisdiction  of  equity  to  restrain,  320,  note,  1358. 

SMUGGLING, 

contracts  are  illegal,  930. 

SOUTH  CAROLINA, 

equity  jurisdiction,  extent  of,  generally,  in,  287,  345. 
statutory  provisions  concerning,  287,  note, 
iu adequacy  of  legal  remedies  as  affecting,  342,  344,  345. 
reformed  procedure  adopted  in,  40^  note,  287. 
notice  of  lis  pendens  in,  640,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
assignments  of  things  in  action  in,  705,  note, 
charitable  trusts  in,  1029,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts  in,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1105,  note, 
married  women's  contracts  in,  1126,  notes. 

equity  jurisdiction  over  administration  of  decedents*  estates  in,  1154. 
mortgages  of  land  in,  163,  note,  1188. 
grantor's  lien  on  conveyance  does  not  exist  in,  1249. 
real  party  in  interest  to  sue  in,  1273,  note, 
interpleader  in  legal  actions  in,  1329,  note, 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337,  note, 
legal  and  equitable  defenses  united  in  same  answer  in,  1368,  note. 

SOUTH  DAKOTA, 

reformed  procedure  adopted  in,  287. 

statutory  provisions  concerning  equity  jurisdiction  in,  287,  note. 
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when  first  granted,  35,  note,  62. 
remedy  of,  well  established,  110,  112. 
18  exclusively  equitable,  138,  171,  221,  1400. 
object  of,  171,  1400. 

jarisdiction  taken  for  purpose  of,  extends  over  whole  oontroTarsyy  S87« 
jurisdiction  of  courts  of  New  Hampshire  to  decree^  300^  304. 
of  courts  of  Massachusetts,  314,  1400,  note, 
of  Maine,  326,  1409,  note, 
maxim.  He  who  seeks  equity  must  do  equity,  applied  where,  asked,  88S^ 
893,  400,  1404. 
He  who  comes  into  equity  must  eome  with  clean  hands,  400,  450^ 
1404. 
oaanot  be  resisted  by  payment  of  penalty,  446. 

not  decreed  where  sum  to  be  paid  for  violation  is  liquidated  damages,  447. 
not  decreed  of  forfeitures,  459,  460. 

not  defeated  when  vendee  charged  with  notice  of  easement  in  rait  for, 
611,  note, 
when  charged  with  notice  of  covenants  in  lease,  628^  note, 
receiver  appointed  in  suit  for,  by  vendor  against  vendee  in  possession,  ISSi. 
transfer  of  property  restrained  in  suits  for,  1340. 
indirectly  decreed  by  injunctions,  1341-1344.    See  Ihjuvctiohs. 
ground  of  jurisdiction  to  grant  remedy  of;  inadequacy  and  impraebc** 
bility  of  legal  remedies,  221,  1401. 
award  of  damages  not  as  beneficial  as^  1401,  note, 
extent  of  jurisdiction,  1402,  1403. 

inadequacy  of  damages,  221,  1402. 

in  contracts  concerning  land,  221,  1402. 
concerning  chattels  and  things  in  aotion,  1402. 

rare  chattels,  and  those  of  peculiar  value,  1402. 
delivery  of  chattels,  muniments  of  title,  etc,  140S^  nota. 
trusts  or  fiduciary  relations  concerning  chattels,  140ii^  note, 
assignments  of  debts,  1402^  note, 
stocks,  1402,  note, 
awards  when  specifically  enforced,  1402. 
special  contracts  where  legal  remedy  inadequate,  1402. 
for  personal  acts,  1402,  note,  1405,  note, 
agreements  for  separation,  402,  note,  932;  1402,  note, 
for  building  and  construction,  1402,  note,  1406,  note. 
miscellaneous  instances,  1402,  note, 
impracticability  of  legal  remedies,  1403. 

action  at  law  not  maintainable  for  legal  informality,  1403. 
measure  of  damages  cannot  be  arrived  at  at  all,  or  with  certainty, 
1403. 
where  plaintiff  has  not,  or  csAuot,  perform  oontraot^  1297, 

1403. 
contracts  invalid  at  law,  but  binding  in  equil^,  1403,  1409. 
contracts  incomplete  in  terms,  1403. 
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Jifisdictioii  to  grants  discretionary,  1404. 

meaning  and  critioitm  of  term  "diaoretionary,"  1404. 
ttial  elements  and  incidents  for,  1405. 
Talnable  consideration,  1293,  1405. 
effect  of  seal,  1293,  1405,  note, 
eertaintj  as  to  snbject-matter,  stipalations,  parties,  etc.,  1406. 
mntuaJity  in  obligation  and  remedy,  1405. 

meaning  and  universality  of  rale,  1405,  note, 
free  from  mistake,  misrepresentations,  fraud,  or  illegality,  1405. 

parol  evidence  to  show  mistake,  fraud,  or  surprise,   850-867* 

See  EviDBNCs. 
mistake  a  defense  to  suit  for,  860,  868. 
.  misrepresentations  a  defense  to  suit  for,  889,  899. 
requisites  of  misrepresentation,  889. 
ideiiter,  knowledge,  or  belief  unnecessary,  889. 
plaintiff  bound  to  know  truth  of  representation,  889,  899. 
part,  may  be  decreed,  889,  899,  note, 
made  good  by  suit  in  nature  of,  899,  910,  912,  note, 
fraudulent  concealments  a  defense,  905. 

failure  to  disclose  material  fact  may  defeat,  900,  905,  1405,  note, 
mere  inadequacy  not  ground  for  refusing,  926. 
gross  inadequacy  may  defeat,  927,  note,  1405,  note, 
must  exist  at  time  of  making  contract,  927,  note, 
inadequacy  occurring  in  delay  a  defense,  927,  note, 
of  contracts  in  restraint  of  trade,  934. 
usury  a  defense,  937. 

not  decreed  of  gaming  contracts,  938,  940. 
not  decreed  where  parties  in  paii  deUdOy  402,  929,  940. 
decreed  of  illegal  contract,  but  parties  not  in  pari  delicto,  403, 

942. 
persons  non  eompoUi  mentis,  weak  minded,   intoxicated,  eta . 
946-949. 
lidmess,  equality,  and  justness  in  terms  and  oiroumstanoee,  1405. 
may  be  defeated  by  less  strong  case  than  necessary  to  grants 

140^,  note, 
refused  where,  would  work  breach  of  trust,  1405,  note, 
harshness  and  oppressiveness  resulting  from,  1406. 
vendor's  title  must  be  free  from  reasonable  doubt,  1405. 
remedy  of,  must  not  be  nugatory,  1405. 

partnership  agreements  and  agreements  to  submit  to  arbitration, 
1405,  note, 
eapacity  and  ability  of  defendant  to  obey  decree,  1406. 
total  and  partial  incapacity,  1405,  note, 
failure  of  title;  conveyance  of  land;  inability  to  pay  price,  1406, 

note, 
granted  with  compensation  where  partial  deficiency,  1405,  note. 
eoort  must  be  able  to  make  efficient  and  enforce  decroe,  1405. 
•  Xq.  JUB.— 170 
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manufacturing  contracts,  1405,  note, 
sales  of  good- will,  934,  note,  1355,  1405,  note, 
continuing  covenants,  1405,  note, 
personal  services,  1402,  note,  1405,  note, 
building  contracts,  1402,  note,  1405,  note, 
rights  under  the  contract;   purchaser  entitled  to  benefits  and 

risks  of  ownership,  1406. 
performance  by  plaintiff  a  condition  precedent,  1407. 
failure  of  title,  1407. 

granted  with  compensation  on  partial  failure,  1403^  note^  1407, 
note, 
necessity  of  tender  and  demand  of  performance,  1407* 
time  as  affecting  right  to,  1408. 

stipulations  concerning  time  generally  treated  as  formal,  1408. 

effect  of  willful  and  intentional  delay,  1408,  note, 
time  may  be  essential;  intention,  1408. 
fluctuating  values,  1408,  note, 
express  stipulation  and  notice,  1408,  note, 
time  generally  material,  delay  as  defeating,  1408. 
of  verbal  contracts  part  performed,  103,  430,  1297,  1409. 
ground  of  remedy  is  equitable  fraud,  1297,  note,  1400. 
nature  of  acts  of  part  performance,  1409,  note, 
acts  which  do  and  do  not  constitute  part  performance,  1409. 
damages  in  place  of,  237,  1410. 

when  awarded,  181,  note,  237,  1410. 
of  obligations  arising  from  trusts  and  fiduciary  relations,  1411,  14UL 

nature  and  object  of  suits,   1411.      See  Trusts;    Qvavdiam  AM9 

Ward,  etc. 
suits  against  corporations  to  compel  transfer  or  issue  of  itook|  141SL 
See  CoBPO&ATiONS. 

STATUTES, 

"  equitable  interpretation  of,"  44. 

equity  jurisdiction  how  affected  by,  enlarging  jurisdiction  at  Uw,  279, 
280. 

may  be  destroyed  by,  281. 
not  allowed  to  be  instruments  of  fraud,  431. 
forfeitures  imposed  by,  not  relieved  against,  458. 
illegal  contracts  because  opposed  to,  402,  930. 

when  policy  of,  interfered  with,  402,  note,  934. 
procured  through  fraud,  whether  relieved  against^  935,  note, 
itatutory  liens,  167,  1268,  1269.    See  Likk& 

STATUTE  OF  FRAUDS, 

verbal  contracts  for  sale  of  land  void  by,  enforced  in  equity,  108,  490, 

1297,  1409. 
owner  of  land  may  be  estopped  from  setting  up  title  notwithstandinfr 
807. 
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UTE  OF  FRAUDS-' Continued, 
cannot  ihut  out  parol  evidenoo  to  do  fraud  or  wrong,  858,  859. 
not  allowed  to  be  an  instrament  of  fraud,  431,  858,  859,  921,  1293. 
effect  o^  upon  use  of  parol  eridence,  864-867.     See  Evidbhoe. 
traets  of  land  required  to  be  in  writing  by,  1006,  1007. 

except  in  certain  states,  1006,  note, 
does  not  extend  to  trusts  of  personalty,  1003. 
resulting  and  constructive  trusts  excepted  from,  1008,  1030. 
tmst  enforced  where  legal  title  obtained  upon  fraudulent  verbal  promise* 

notwithstanding,  430,  431,  1055,  1056. 
constmed  and  applied  in  equity  as  at  law,  1293. 

STATUTE  OF  LIMITATIONS, 

effect  of,  on  distinction  between  sealed  and  unsealed  instruments,  70. 

« 

equity  courts  apply,  419. 
runs  from  discovery  of  fraud,  917,  note, 
as  applied  by  courts  of  equity,  418,  419,  917,  note. 

no  defense  in  snit  against  trustee's  estate  for  breach  of  trust*  418,  419, 
1080. 

STOCKHOLDERS, 

corporation  estopped  as  against,  by  statements  in  prospectuses,  etc.,  819. 
may  be  estopped  from  setting  up  uUra  vire$  acts  against  third  persons, 

819. 
remedies  of,  for  false  statements  in  prospectuses,  circulars^  and  reports, 

881. 1092. 

promptness  in  applying  for,  881,  965,  note. 

deaHnga  between,  and  directors  or  promoters,  963. 

rights  of,  in  corporate  property,  1090. 

directors  are  quasi  trustees  for,  with  respect  to  stock,  1090. 

liability  of  directors  to,  as  corporate  agents,  1091. 

suits  against  directors,  when  to  be  brought  by,  1091-1093,  1095. 

corporation  when  a  defendant  in  suits  by,  against  directors,  1093,  1095. 

See  Corporations;  Dirxotors;  Stocks. 
STOCKS, 

forfeiture  of,  when  equity  will  not  relieve  against,  457. 

notice  of  assignment  of,  necessary  to  determine  assignee's  priorities,  695. 

should  be  given  to  managing  officer  of  company,  696. 
diligence  of  assignee  of,  in  perfecting  title  and  enforcing  rights  necessary, 
699-701. 

as  between  assignee  and  assignor,  or  the  company,  699. 

between  assignee  and  assignor's  judgment  creditors,  700. 

between  prior  and  subsequent  assignees,  698,  note,  701,  712-715,  774. 
assignment  of,  subject  to  equities,  704,  note,  709,  notes. 

when  owner  of,  estopped  from  setting  up  equities,  710,  811,  note. 
Msignee  of,  obtaining  legal  title,  protected  as  bona  Jide  purchaser,  698, 
note,  712,  714,  715,  774. 

when  bona  fide  purchaser  not  protected,  918. 
owner  of,  divested  of  title  by  estoppel,  but  not  by  negligence,  811,  note. 


2708  IKDBX. 

VA  L,m-9ni  T6LIL,D«»-11»;  YoL  IIL, f|in7-14IL 
STOCKS  —  Contuaud. 

speoalaiiTe  oontraots  for  porofaate  «f ,  whether  tiiTalidt  980,  notab 
inyeetaiente  in,  when  required  of  tnieteea,  1078. 
when  no  direetiooa  are  given  trmteea,  1074^ 
•hares  of,  how  regarded  at  law  and  in  equity,  10901 
pledgee  of,  may  sne  wrong-doing  directon,  1006. 
legacies  of,  when  specifio,  1180,  note, 
as  subject  of  donations  ecaua  mortu,  1148,  note, 
olaimants  of,  may  be  interpleaded  by  oompaaies,  1827,  note. 
when  transfer  of,  restrained,  1840. 

specifio  performance  of  eontraots  concerning,  when  decreed,  1402;  note, 
tnits  against  corporations  to  compel  transfer  or  issue  o^  141Z    See  CoE- 

POBATIOHa 

See  SiooKHOLDBJta, 
SUBBOGATIOK, 

nature  of  remedy  of,  186,  141 G. 

liability  of  grantee  assuming  mortgage,  whether  results  from,  1207. 

equitable  assignment  of  mortgages  by,  798»  1211-121S.    See  IfOBiOAfiOB 

▲VD  MOBTOAQU. 

of  grantor's  lien  by,  1254. 
principle  of,  applied  in  eqnitable  debts,  1300. 
extent  of  doctrine  of,  1419,  note. 

operation  of  doctrine  of,  controlled  by  eqnitable  principles,  1419,  note, 
as  between  surety  and  creditor  and  co-sureties,  1419. 

where  surety  pajrs  contract  or  judgment,  1419,  note. 

effect  of  surrender  of  discharge  of  securities  by  creditor,  1419,  note. 

8UI  JURIS, 

jurisdiction  of  equity  over  persons  and  property  of  persons  not|  1811- 
1814.    See  Nov  CoMPom  Mxnns. 

SURETIES, 

rules  at  law  and  in  equity  concerning  discharge  where  contracts  o^  wers 

under  seal,  888. 
mortgagors  conveying  land,  when,  of  grantees,  797,  note,  1295,  note^  UO^ 

note. 
decease  of  joint;  liability  o^  as  regards  principal  debtor  and  co-Mrstie% 
409,  1302. 

See  ExoNtSATioii;  Gomtribution;  Subbooatiox. 

SURETYSHIP, 

questions  growing  out  o^  belong  to  concurrent  jurisdiction,  186. 
equity  jurisdiction  Id  suits  growing  out  o^  not  abridged  by  jniisdietioa 

subsequently  acquired  at  law,  278,  980. 
fullest  disclosure  necessary  in  contract  of,  907,  963. 

See  EXONEBATION;  OoNTRIBUTIOy;  SUBBOGATIOH. 

SURPRISE, 

relief  from  forfeiture  occasioned  by,  451,  454. 

mistake  of  law  containing  element  of,  relieved  against^  847« 

parol  evidence  in  case  o^  858-867.    See  Evipekob. 
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throagh  miataka^  whetiMr  relieTed  against^  87L 

Bee  Dbuyibt-up. 

SURVIVORSHIP, 

rales  of  equity  oonoeming,  aatagoniatio  to  common  law,  104,  nota^  1801« 

note. 
on  death  of  tniatee,  1060. 

on  death  of  one  joint  debtor  at  law,  406,  409,  1801. 
in  equity,  104»  note,  406,  409,  1301. 

application  of  Duudmy  Equality  k  eqaity,  406^  409. 
on  death  of  surety,  409,  1902, 

T 

TACKINO, 

allowed  in  England  by  bonajlde  mortgagee,  768. 

doctrine  rejected  in  America,  768. 
foundation  of  doctrine  of,  ia  in  subsequent  mortgages  being  legal,  1180^ 
note. 

TAXES, 

distinct  proprietors  felieved  from  illegal  assessments  aod,  to  prorenl  mnl^ 
tiplicity  of  suits,  258-260,  265, 266,  270,  273, 1345. 
extent  of  jurisdiction  not  defined  by  certain  cases,  259. 
relief  against  illegal  assessments  and,  where  made  a  lien,  260,  278. 
broad  rule  in  certain  states,  260,  273. 
suits  by  or  on  behalf  of  tax -payers,  260,  note. 
dedaioBa  oppoaed  to  granting  relief,  250,  265^  266. 
result  of  judicial  opinion,  270. 
whether  reHered  against  in  New  Hampshire,  810L 
in  Maasachnsett*,  820. 
in  Maine,  334^ 
plaintiff  must  first  pay  what  ia  Justly  due,  393. 
interpleader  in  case  of,  levied  in  different  counties,  13S3,  B6te. 

ita  for,  whan  Maovad  ti  oonstitatisg  dond,  269, 266, 1399»  nofta. 


TENANTS  FOR  LIFE, 

merger  whether  occurs  where,  entitled  to  charge,  798L 

where,  pay  off  charges,  799. 
eonyersion  as  between,  and  remaindermen,  1168. 
vaoon  version  not  permitted  when,  injured,  1176. 
need  not  adyance  proportionate  ahara  in  redemption  by  partial  ownery 

1220L 

entitled  to  redeem  from  mortgages^  1220,  note. 

contribution  on  redemption  between,  and  remaindermen  or  rareraionen^ 

1223. 
what  expenditnres  by,  create  equitable  liens,  1242. 
reoeirera  appointed  in  auits  againat,  by  remaindermen,  1384 
decree  for  partition  between,  whether  binding  on  future  interetfei^  1387t 

notsb 
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whether  merger  oconn  where,  entitled  to  charge*  7d5. 

where,  pay  off  oharge,  799. 
oontribution  <m  redemption  between,  and  remaindermen  or  reyernooff% 

1223. 
when  may  interplead  landlords,  1326,  1327. 

See  Lkasbs. 

TENANTS  IN  COMMON, 

joint  ownership  preferred  to  ownership  in  common  at  common  law,  406, 408. 

ownership  in  oommon  preferred  in  equity,  406,  408. 
application  of  maxim.  Equality  is  equity,  406, 408. 
when  legal  rule  in  favor  of  joint  ownership  operates  in  equity,  408. 
legislation  declaring  in  faror  of  ownership  in  common,  408. 
merger  whether  occurs  when  one  of  two  or  more,  entitled  to  charge^  793^ 
706. 

where,  pay  off  charges,  799. 
entitled  to  redeem  from  mortgages,  1220,  note, 
partition  of  land  among,  at  common  law,  1386. 

in  equity,  1386-1390.    See  Pabtition  ov  Lahs. 
accounting  between,  in  equity,  1421,  note. 

as  an  incident  to  partition,  1389,  1421,  noto. 

TENDER, 

of  a  deed  whether  prerequisite  to  enforcement  of  Tender's  lien,  126X 
of  performance,  as  prerequisite  for  specific  performance,  1407. 

TENNESSEE, 

law  and  equity  systems  distinct^  and  administered  by  separate  tribuul^ 

in,  42,  note, 
distinction  between  sealed  and  unsealed  instruments  abolished  in,  70^  note, 
equity  jurisdiction  oo>ez tensive  with  English  chancery  in,  285,  342^  346. 

statutory  provisions  concerning,  286,  note, 
election  of  widow  concerning  dower  in,  494,  note. 
recording  in,  646|  note. 

effect  of  other  kinds  of  notice  in  absence  of  record  in,  664,  note, 
statute  of  uses  in,  986,  note, 
deeds  of  trust  in,  995,  note, 
oharitable  trusts  in,  1029,  note, 
statutory  provisions  oonceming  married  women's  separate  property  and 

contracts  in,  1099,  note, 
married  women's  power  of  disposition  of  separate  property  in,  llOS,  note, 
married  women's  contracts  in,  1126,  notes. 

equity  jurisdiction  over  administration  of  deoedents'  estates  in,  1154. 
mortgages  of  land  in,  163,  note,  1187. 
grantor's  lien  on  conveyance  exists  in,  1249. 

whether  assignable,  1254,  note. 
Jurisdiction  over  persons  of  unsound  mind  expressly  giTen  to  tqmtf  in* 

1313,  note, 
equitable  remedies  and  decrees  operating  in  rem  in,  1317,  noto. 
specifio  porformance  of  verbal  contracts  part  performed  in,  1409,  netSi 
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ralat  resnlting  from,  do  not  apply  to  beneficiaries*  estatea,  900. 

TESTIMONY  DE  BENE  ESSE, 

■oits  for  taking,  branch  of  auxiliary  jnriediotion  of  equity,  82;  142,  190L 
nature  and  object  of,  82,  210. 
practical  abolition  of,  &3,  142,  210,  216. 
when  and  by  whom  maintainable^  211,  note,  213. 
mode  of  using  depositions,  213. 
examination  of  witnesses  in  foreign  countries  branch  of,  214. 

TESTIMONY,  PERPETUATION  OF.    See  Pxrpkuation  ov  Testimomt. 

TEXAS, 

law  and  equity  systems  distinct,  but  administered  by  same  tribunal  in, 

41,  note, 
seal  presuroptiTe  evidence  of  consideration  in,  when,  70,  note, 
equity  jurisdiction,  extent  of,  in,  287,  346. 

statutory  proyisions  concerning,  287»  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
charitable  trust  in,  1029,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts  in,  1099,  note, 
married  women's  contracts  in,  1126^  note. 

equity  jurisdiction  over  administration  of  decedents'  estates  in,  1164. 
mortgages  of  land  in,  163,  note,  1188. 
grantor's  lien  on  conveyance  exists  in,  1249. 

whether  waived  by  mortgage  of  grantee,  1262,  note. 

whether  assignable,  1264,  note, 
equitable  remedies  and  decrees  operating  tn  rmn  in,  1317f  note, 
appointment  of  receivers  in,  1336,  note, 
granting  injunctions  in,  1337,  note. 

THINGS  IN  ACTION, 

estates  and  interests  arising  from  assignments  of,  168,  1270-1279.    See 

AsnoinfEiiTB. 
owner  of,  may  be  estopped  from  setting  up  title  to,  811. 

cannot  be  divested  of  title  to,  through  mere  negligence,  811. 
maybe  estopped  although  intention  was  that  acts  should  not  be  relied 
upon,  811. 
as  subjects  of  donations  eauga  mortU,  1148. 

identity  of,  as  subject  for  interpleader  suit,  how  determined,  1323,  note, 
transfer  of,  when  restrained,  221,  1340,  1363,  note, 
specific  performance  of  contracts  concerning,  when  decreed,  1402i 
reached  by  creditors'  tuits^  1416. 

TIMB» 

of  election,  618. 

forfeitures  where,  of  essence  of  contract,  not  relieved  against,  466. 

as  affecting  right  to  specific  performance,  1408.  See  Specifio  Vekfovmavck 
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bilU  of  peace  by  panon  to  establish,  247,  note,  27i,  note. 
honajide  purchase  whether  defense  in  suits  to  establish,  766. 

TFTLBp 

jurisdiction  of  early  chancellors  to  establish,  36. 

decrees  of  equity  do  not  operate  themselves  as,  135,  170,  428,  1317. 

operate  as,  by  statute,  135,  170,  428,  1317. 

See  DsGRSBS. 
one  legal,  not  established  against  another,  in  equity,  177,  735. 
plaintiff  whether  entitled  to  discovery  of  defendant's,  201. 
to  be  established,  where  multiplicity  of  suits  sought  to  be  prevented,  2iS, 

note,  252,  253,  263,  267,  272,  1394. 
sources  of  legal,  366. 
diligence  of  assignee  of  thing  in  action  in  perfecting,  necessary,  69S-7Q8* 

See  PuoRinss. 
doctrine  of  bona  fide  purchaser  not  a  rule  of,  739. 
subsequent  equity  protected  by  legal,  727-729.    See  PRiORima. 
owner  when  estopped  from  asserting,  to  land,  821. 
negligent  overlooking  of  defect  in,  not  relieved  against^  866,  note, 
suit  determining,  where  must  be  brought,  1318,  note. 
no  interpleader  where,  of  different  claimants,  independent  1324. 
must  be  clear  before  injunction  granted  to  restrain  tort,  1347, 136QL 
slander  of,  whether  restrained,  320,  note,  1358. 
to  be  established  at  law  in  suit  for  admeasurement  of  dower,  138L 
in  partition  of  laud  to  be  shown  and  established,  1386^  1388w 

of  personal  property,  tried  by  court  of  equity,  1392. 
suits  to  quiet,  246,  1393,  1394,  1396,  1397.    See  Qnismio  Trru. 
removing  clouds  from,  1398,  1399.    See  Clouds  on  Titlb. 
of  vendor  must  be  free  from  reasonable  doubt  in  suits  for  spedfio  pwfonih 

ance,  1405. 
specific  performance  of  contracts  where  failnre  oi^  not  daoreed,  1406^ 
1407,  note. 

damages  awarded,  237,  1410,  note. 

TITLE  DEEDS, 

rules  concerning  production  and  inspection  of,  205-207* 

when  held  by  a  third  person,  oonstmotive  notice  of  <daim  or  interest^  600^ 

612. 
when  bona  fide  purchaser  not  compelled  to  deliver  up,  742,  note,  764. 
equitable  liens  arising  from  deposit  of,  167,  1264-1267.     See  LiXH& 
equitable  relief,  where  lost,  832,  note, 
jurisdiction  of  equity  to  order,  delivered  up^  185,  1377,  note^  1402,  note. 

TORTS, . 

what  claims  arising  from,  are  assignable,  1275. 

injunctions  to  restrain  commission  of,  1346-1358.    See  Injuitotioiib. 

TORT-FEASORS. 

no  contribution  among,  1418,  note. 
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mm  to  be  pud  on  breach  of  ooTenant  not  to  carry  on,  ia  liqnidated  dtaar 

ages,  442,  note, 
contracts  in  restraint  of,  when  illegal,  934. 

oriteri<»i  is  the  nnreasooableness  of  the  restraint,  934. 
combinations  among  employers  and  employees,  034,  note, 
by  persons  carrying  on  the  same  business,  934,  note, 
sale  of  good-will,  or  secret  o^  934,  notes, 
remedies  granted  in  case  of,  934. 
of  tz»ding  with  enemies,  illegal,  934. 
disclosure  of  secret  of,  may  be  restrained,  934,  note,  1840,  note, 
agreements  not  to  carry  on,  may  be  enforced  by  injunction,  984^  134^ 
note, 
concerning  mannfactnre  and  sale  of  secret  of,  not  specifically  en- 
forced, 1405,  note. 

TRADK-MAKES, 

when  fraudnlent,  934. 

injunction  may  be  granted  to  restrain  use  o^  1364. 
fraud  the  ground  for  granting,  1354. 

TRESPASS, 

action  of,  at  common  law,  22,  23,  29. 

action  of,  entertained  by  early  chancellors,  80. 

TRESPASSES, 

legal  estate  may  be  protected  against,  by  ezclusirely  equitable  remedy  of 
injunction,  138,  170,  221,  1346. 

remedy  at  law  must  be  inadequate,  221,  1346,  1357. 
final  relief  granted  on  injunctions  obtained  in  cases  of,  237. 
relief  against,  in  equity,  to  prevent  multiplicity  of  suits,  252,  267»  27L 
equity  jurisdiction  of  courts  of  New  Hampshire  over,  307»  308. 
not  restrained  where  estoppel  by  acquiescence,  817. 
refusal  of  equity  to  restrain,  at  an  early  day,  1346. 
equity  jurisdiction  to  restrain,  firmly  established,  1347,  1358. 
where  single  act  and  temporary,  not  enjoined,  1357. 

enjoined  where  destructive  and  irreparable^  1357« 
where  continuousi  enjoined,  1857. 

TROVER^ 

action  of;  origin  and  development  of,  25,  29. 

equity  will  not  entertain  suit  when  remedy  by,  sufllclent,  177f  185. 

TRUSTS, 

when  purchaser  under  record  title  takes  free  from  secret,  668. 

interests  created  by,  superior  to  those  by  gifts  or  judgments^  685,  720^ 

721,  note, 
notice  to  trustees  of  assignments  of  funds  subject  to,  to  determine  rights 

of  priority,  694-697,  960.    See  PftioaiTua. 
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mistakes  of  law  in  transactions  between  parties  in  reUtions  of.  reliered 

against,  848. 
all  wrongful  acts  by  persons  in  relations  of,  are  not  frandnlent,  886. 
dnty  to  disclose  facts  in  transactions  by  persons  in  relations  o^  W^-90L 
presumption  of  undue  influence  in  transactions  between  parties  in  rela- 
tions of,  951,  956. 
transactions  presumptirely  invalid  between  parties  in  relations  o^  055- 

985.    See  Fbaud,  CoHffrBnonrx. 
doctrine  of,  as  illustrating  evasion  and  contradiction  of  legal  rules,  58. 
for  married  women,  effect  of,  on  legislation  on  married  women's  property, 

80,  note, 
difference  between  legal  and  equitable  rights  arising  from  implied,  106^ 
107. 
from  express  passive,  107. 
express,  are  permanent  equitable  estates,  148,  1080. 
implied,  are  temporary  equitable  estates,  148,  1080. 
eonnection  of  all  equitable  estates  and  interests  with,  149,  161. 
are  embraoed  within  exclusive  jurisdiction  of  equity,  160^  153,  171»  211^ 

986. 
theory  of,  borrowed  from  Roman  law,/c2ei-eonifiii«tioii,  161,  976»  977. 

description  otJUlei-^iommUmm,  161,  976,  977. 
uses,  origin,  growth,  and  general  description  of,  161,  978-966.    See  Una. 
are  based  on  statute  of  nses,  161,  984,  986. 

jurisdiction  of  equity  over  administrations,  legacies,  eta,  based  on  ground 
of,  156,  848,  1127,  1162. 
remains  where,  are  created,  156,  1128. 
in  fiduciary  relations  based  on  ground  of,  167,  1088. 
variety  of  remedies  given  in  case  of,  158. 
separate  estates  of  married  women  are  instances  of,  159,  1098. 
money  held  on,  not  recovered  in  equity  where  action  at  law  will  lie,  178. 
equity  jurisdiction  over,  not  abridged  by  relief  given  at  law,  278,  280, 
note, 
when  taken  away  by  statute,  281. 
in  the  United  States  courts,  as  affected  by  statute,  297,  note,  298, 
jurisdiction  of  courts  of  New  Hampshire  over,  806. 
of  courts  of  Massachusetts,  816. 
of  courts  of  Maine,  329. 
are  result  of  maxim.  Equity  regards  as  done  what  ought  to  be  done,  374, 

375. 
enforcing  express,  not  within  maxim.  Equity  aids  vigilant,  not  those  who 

slumber  on  rights,  418,  419. 
whether  election  between  gift  and  dower  in  lands  devised  in  trust  to  seU, 
499. 
between  gift  and  dower  in  lands  devised  to  trustees  to  menage,  leasib 
etc,  501. 
rule  of  U$  pendens  extends  to  suits  to  enforce,  636,  636. 
effect  of  statute  of  uses  on  creation  of,  in  the  United  States,  986,  notii 
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ttffect  of  attampt  to  create  pauiTe,  in  statea  abolishing  paasiye^  080,  nott^ 
1004. 

attempt  to  create  active,  not  allowed  by  statute,  986,  note,  lOOi,  note, 
what  property  may  be  the  subject  of,  161,  087. 
who  may  impress  property  with,  987. 
what  trusts  equity  will  enforce,  987. 
trustors  not  relieved  where,  illegal  or  fraudulent,  987. 
▼oid,  if  forbidden  by  statute,  or  law  of  perpetuities,  987. 
divided  into  express,  and  arising  by  operation  of  law,  152;  087« 

definitions  of,  152,  987. 
express,  divided  into  private  and  public,  152,  987. 

definitions  o^  15^  987. 
private,  divided  into  passive  and  active,  163,  988. 
passive,  153,  988-990. 

when  exist,  and  general  nature  of,  76,  153,  988. 

cannot  be  held  by  a  person  for  himself,  988. 
existence  of,  in  America,  76,  153,  986,  note,  988,  1008. 

appearing  in  connection  with  married  women's  separate  property, 
988,  note,  1098,  note. 

in  personal  property  common  in  America,  988. 

estates  of  trustee  and  oesftit  que  truet  in,  153,  988,  989. 

rules  of  descent  and  succession  generally  applied  to^  990. 

rules  resulting  from  tenure  do  not  apply,  990. 
Mtive,  153,  991-996. 

what  are,  153,  991. 

extent  to  which,  may  exist,  153,  991. 

becoming  passive,  and  effect  of  change,  991,  not*. 

common  classes  of,  992. 

assignments  for  benefit  of  creditors,  as  a  oUsf  of,  99fi^  note,  998^ 
994.    See  Assignments. 

deeds  of  trust  to  secure  debts,  996. 

elasses  of,  only  allowed  in  certain  American  states,  75^  note,  158^  1008. 
Toluntary,  when  binding  and  enforceable,  996-999. 

valuable  consideration  unnecessary  in  creation  of,  996. 

parf eet  and  complete,  enforceable,  996,  997. 

exeontory  and  incomplete,  not  enforceable,  997,  1009. 

modes  in  which,  may  be  created,  997-999. 

imperfect  voluntary  assignments  not,  997,  998,  note. 

application  of  doctrine  of;  donor  the  legal  owner,  998. 
donor  the  equitable  owner,  999. 

the  term  as  used  in  certain  states,  1030. 
executed  and  executory,  1000,  1001. 

distinction  between,  with  what  concerned,  1000. 

executory,  generally  arise  in  marriage  articles  and  agreements  and 
wills,  1000. 

definitions  and  descriptiona  of,  1001. 

abolition  of  rule  in  Shelley's  Case,  efiect  of,  upon,  1001. 
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powers  in  tnut;  what  tm,  and  oontrol  of  equity  oTdr,  836»  920^  1001 

Sea  PowKBS. 
dispositionfl  valid  aa  powen  in  trast,  thongh  not  aa,  986,  note,  1002L 
expresa,  regulated  and  limited  by  legialation  in  varioua  st&tea^  76|  Ul^ 
1003>1005. 
what  classei  of,  allowed,  76,  note,  153,  1003. 
judicial  interpretati<m,  validity  of,  986,  note,  lOOi. 
interest^  rights,  and  liabilities  of  various  parties  is,  75,  1003^  lOQOL 
express,  how  created,  1006-1017. 

in  real  property;  writing  necessary  by  statute  of  frauds,  1006L 
character  of  the  writing  requisite,  1006,  1007. 
when  and  by  whom  writing  executed,  1006,  1007. 
acceptance  by  trustee  unnecessary  to  validity  of,  1007,  1060L 
not  allowed  to  fail  for  want  of  trustee,  988,  1007,  1026. 
in  personal  property,  may  be  created  verbally,  998,  note»  1008L 
words  and  dispositions  sufficient  to  create,  997-999,  1009. 
intention  to  create  must  be  dear,  997-999,  1009. 
may  be  inferred  by  construction,  155,  note,  1009,  1010-1017. 
improperly  called  "implied,"  155,  note,  1010. 
inferred  from  powers  given  trustees,  1009,  note,  1011. 
from  provisions  for  maintenance,  1012. 
when  necessary  to  carry  out  purposes  of  wills,  1013. 
from  precatory  words,  155,  note,  1014-1017. 

tenancy  against  doctrine,  1015,  1016,  note,  1017* 
what  intention  necessary,  1014,  1016. 
the  true  criterion,  1016,  1017. 
presumption  from  use  of  precatory  words,  1016. 
objections  to  doctrine  of,  1016,  note,  1017. 
publio  or  charitable,  154,  1018-1029. 

general  description  of,  154,  987,  1018. 
property  capable  of  being  subject  of,  154,  1018. 
not  subject  to  doctrines  of  perpetuities,  154^  1018. 
public,  not  private,  benefaction  requisite,  154,  note,  1019. 
certainty  of  intention  requisite  in  creation  of,  1019. 
what  are  charitable  uses,  1019,  note,  1020-1024. 

distinction  between,  and  gifts  to  corporations,  154^  1020^  nolib 
'< statute  of  charitable  uses,"  1020. 
effect  of  statutes  of  mortmain  on,  1020,  note, 
religious  purposes;  "  superstitious  "  uses,  1019,  note^  1021. 
benevolent  purposes,  1022. 
educational  purposes,  1019,  note,  1023. 
miscellaneous  public  purposes,  1019,  note,  1024 
certainty  or  uncertainty  of  object  and  beneficiaries^  164^  987, 1001^ 
note,  1018,  1019,  1025,  1027. 
of  the  trustee,  1026. 
cypres,  meaning  and  extent  of  doctrine  o^  1026,  note,  1027,  IW. 
See  Ct-fbxs. 
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origin  and  •xtent  at  equity  jnrudictioji  OTmr»  statate  of  EUxabeth, 

164,  1020,  1028. 
in  tlM  Unifeed  St&toa,  IH  1029. 

mita  by  attomey-geaaral  againat  wrong-doing  offioora  of,  1098. 
iapliadj  or  ariaing  by  operation  of  law,  156,  1030-1068. 
general  nature  and  kinda  of,  166,  1030. 
to  be  diatingtuahed  from  certain  ezpreei,  termed  "implied,"  156^ 

notfl^  1010,  1030,  note. 
idea  of  antagonism  between  tnutee  and  beneficiary  in,  148, 1030. 
are  excepted  from  statnte  of  frauds,  1006, 1080. 
termed  "  inrolnntary  "  in  certain  statea,  1030,  note, 
reanlting,  166,  1031-1043.    See  Usbs. 
wbat  are,  and  typea  of,  166,  1031. 
intention,  the  emential  element  o^  166,  1031,  1033,  note, 
consideration,  the  underlying  principle  o^  981, 1031, 1033, 1036, 

1037, 
trnat  reealting  to  donor,  1032-1036. 

in  failure  of  porpoaea;  nncertainty;  illegality,  1009,  note, 

1032,  1033. 
distinction  between  gifta  /or,  and  guhfed  to  particular  pur- 
poses, 1033,  1244. 
when  part  only  of  eatate,  or  equitable  title  only  oouTeyed, 

981,  1034. 
in  conveyances  without  consideration,  981,  1036. 

where  conveyance  reoitea  consideration,  1036,  1036. 
parol  evidence  to  show,  1036. 
in  conveyance  to  one,  price  paid  by  another,  1037-1042. 
consideration  how  and  when  paid,  1037. 
where  title  is  taken  in  names  of  some  of  grantees  only,  1038. 
part  of  consideration  only  paid.  1038. 
doctrine  applies  to  personal  and  real  property,  1038. 
purchase  made  in  name  of  wife  or  child,  1039. 
parol  evidence  to  show,  1040,  1041. 
legislation  abolishing;  extent  of,  1042. 
in  favor  of  creditors  of  person  paying  price,  1042. 
interest  and  rights  of  beneficiary  in,  369,  376,  1030,  1048. 
constructive,  166,  1044-1058.    See  Usxs. 
what  are,  and  when  arise,  156,  1044. 
may  be  referred  to  fraud,  166,  981,  1044. 
distinction  between  actual,  and  tub  modo,  1044,  1048. 
number  of  instances  of,  1045. 
arising  from  contract  express  or  implied,  1046. 
money  received  equitably  belonging  to  another,  1047. 
property  subject  to,  acquired  by  volunteers  or  purchasera  with 
notice,  630,  688,  692,  770,  920,  1048. 
followed  as  long  as  can  be  identified,  1048,  1051,  1058,  108a 
lona  fide  purchasers  only  protected,  767,  note,  770,  988,  note, 
1048,  1051,  1058,  1080. 
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proceeds  in  hands  of  trnstees  subject  to^  1048,  1061,  1068i 

money  as  the  subject  of,  1048,  1051. 

fiduciary  persons  purchasing  property  with  trust  funds,  422^  087i 

912,  note,  914»  note,  920,  958,  1409,  1058. 
maxim,  Equity  regards  as  done  what  ought  to  be  done,  applied 

to,  422,  587,  1049. 
renewal  of  leases  by  partners  and  other  fiduciary  persons,  1050. 
wrongful  appropriation  or  conversion  of  another's  property,  1061. 
trust  property  wrongfully  acquired  by  trustee  or  other  fiduciary 

person,  958,  1062. 
ex  maleficio,  what  are,  and  rarieties  of,  1030,  1053. 

where  devise  or  bequest  procured  by  fraud,  430,  919,  1064 
whether  fraud  in  procuring  bequest  or  devise  is  essen- 
tial to  raising  such  trust,  1054,  note, 
legal  title  procured  on  fraudulent  verbal  promise,  910,  912^ 

note,  914,  note,  919,  1055. 
no  trust  from  verbal  promise  to  purchase  and  convey,  1056L 
except  where  conveyance  thereby  obtaining  by  perwm 
in  confidential  relation,  1056,  note. 
in  favor   of   judgment  creditors  where  property  fraudulently 

transferred,  1057. 
rights  and  remedies  of  eedid  que  trus^  in,  369,  376,  1068,  1080. 
jurisdiction  of  equity  exclusive  in,  of  donations  oatua  mortit,  1151. 

unabridged  by  that  of  probate  courts,  in  testamentary,  235, 351, 1151 
to  construe  and  enforce  wills  incident  to  that  over,  351,  352;  note^ 
1064,  note,  1164-1157.    See  Wills. 
resulting,  on  failure  of  purposes  of  conversion,  1169-1174.    See  Conver- 
sion. 
equitable  liens  analogous  to,  166,  1234. 
grantor's  lien,  whether  referable  to  doctrine  of,  1250,  note, 
breaches  or  violations  of,  restrained,  1340. 

concerning  chattels,  specific  performance  of  contract  creating,  1402;  note, 
specific  performance  refused  where  breach  o^  would  result,  1406,  note. 

TRUSTEE  AND  CESTUI  QUE  TRUST, 

rights  growing  out  of  relation  of,  oonoemed  with  property,  belong  to 

equity  domain,  100. 
removal  and  appointment  of  trustees  as  equitable  remedy,  112. 
rights  of  beneficiary  under  Jldei-commistumf  151,  976,  977. 
maxim,  He  who  seeks  equity  must  do  equity,  applied  to  suits  between, 

392. 
fraudulent  beneficiary  not  aided  in  equity,  401. 
trustee  appearing  in  instrument  notice  of  third  person's  rights,  630. 
party  purchasing  with  notice  of  another's  rights,  held  a  trustee,  659,  770. 
notice  to  trustee  is  constructive  notice  to  beneficiary,  667. 
notice  to  trustee  of  assignment  by  beneficiary  to  determine  rights  of 

priority,  694-697,  989.    See  Priorities. 
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sabeequeat  equity  not  profceoted  by  obtaining  legal  title  firom  trustee,  728» 

720,  769,  770,  773. 
tnutee  liable  for  mialeading  honajide  pnrohaeer,  781,  note, 
eetoppel  from  acquieecence  in  Mttlement  of  acoonnte  between,  820. 
mietakee  of  law  in  traneactiona  between,  reUeved  againet,  848. 
pereon  acquiring  property  throngb  fraud  treated  aa  tnutee,  910,  912,  note^ 

914,  note,  919,  920,  1055. 
mortgagor  with  power  of  eale  ia  a  tmatee  for  the  aale,  958,  note. 

through  probate  of  will  obtained  by  fraud  treated  aa  truatee,  919. 
righU  of  eeatoa  queuaett  law,  979,  980. 
covenantor  to  aettle  held  a  truatee,  981. 
who  may  be  in  ordinary  truate,  967. 

in  charitable  truata,  1026. 
tniat  not  aUowed  to  fail  for  want  of  truatee,  988,  1007,  1026. 
eetatea  of,  in  paaaiye  truata,  15Z,  374,  988,  989. 
tmatee  in  paaaive  trnat^  to  do  all  things  to  be  done  by  holder  of  legal  ea- 

tate,  989. 
intereat  of  ceitiH  que  iruti  in  paaaive  tmat,  alienable,  989. 
liability  for  debts  and  alienability  of  tmat  eatate,  where  beneficiary  in 

married  woman,  989. 
estatea  and  righta  of,  in  active  traata,  153,  369,  374,  989,  991,  1062. 
righta  of  beneficiaries  in  trust  fund,  in  traata  for  aale  and  to  diapoae  of 

proceeda,  992. 
in  truata  for  accumulation,  and  to  diapoae  of  rente  and  profita,  992. 
powers  and  righta  of,  in  aaaignmenta  for  benefit  of  creditora,  993,  994. 
dntiea,  liabilitiea,  and  righta  of,  in  deeda  of  truat  to  secure  debts,  995. 
eetatea,  righta,  and  liabilitiea  of,  in  expreaa  atatutory  truata,  75,  1003, 

1005. 
power  of  tmatee  to  sell  and  oonvey  in  express  statutory  traata,  1004,  1005. 
tmatee,  but  not  ceUui  que  truat,  may  declare  a  tmat,  1007,  1008. 
trast,  how  declared  by  trustee  in  real  sad  personal  property,  1006-1008, 

1060. 
traat  inferred  from  powera  given  to  trastee,  1009,  note,  1011. 
uncertainty  of  beneficiaries  in  charitable,  154,  987, 1009,  note,  1018,  1019, 

1025,  1027. 
of  the  traatee,  1026. 
idea  of  antagoniam  between,  in  reaulting  and  conatractive  traata,  148, 

1030. 
intereat  and  righta  of  cestui  que  truet  in  resulting  and  constructive,  369, 

375,  1030,  1043,  1058,  1080. 
diatinction  between  true  and  eub  modo  truatees,  1044, 1046. 
volunteera  or  purchasera  with  notice  of  tmat  property  held  truatees,  659, 

688,  692,  770,  920,  1048. 
honajide  purchasera  from  constructive  tmateea  protected,  767,  note,  770, 

988,  note,  1048,  1051,  1058,  1030. 
proceeda  of  wrongful  transfer,  aubject  to  conatructive  truat,  in  truatee'a 

handa,  1048,  1051, 1058. 
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aatooedent  debte  of  tniatM  paid  in  yioUtion  of  tnut»  1<H8. 
oonstniotiTe  or  resulting  trust  in  property  purchased  bytmsteei  niA 
trast  funds,  422,  587,  912^  note,  914,  note,  920,  958, 1049,  1058. 
where  trostee  obtains  renewal  of  lease  in  own  name,  1050. 
where  trostee  appropriates,  oonverts,  or  aoqnires  trust  propeHj, 
1061.  106%  1068. 
powers,  duties,  and  liabilities  of  express  trustees,  1059-1087. 

acoeptanoe  by  trustee  unneoessary  to  ralidity  of  trust,  1007, 1009. 

is  necessary  for  power  or  liability  of  trustee.  1007,  1060. 
acceptance  may  be  express  or  implied,  1007,  1060. 
joint  owners,  when  property  giren  to  two  or  more  trusteei^  1O60L 
■urrivorship  on  death  of  trustee,  1060. 
duty  of  trustees  to  conform  to  directions  of  trust,  1062i 
liability  to  cettui  que  truit  for  non-performance,  1062. 
implied  authority,  1062. 
the  trust  the  charter  of  trustee's  powers,  1062. 
trustees  not  allowed  to  buy  or  set  up  adverse  title,  1062. 
duty  of  trustees  to  render  accounts,  and  nature  of,  1063. 

to  obey  directions  of  the  court,  1064. 
right  of  trustee  to  maintain  suit  for  construction  of  trust,  1064,  nots^ 

1156. 
dnty  of  trustees  to  restore  trust  property  at  end  of  trusty  1065b 
to  use  care  and  diligence,  1066-1074. 
to  protect  and  obtain  possession  of  trust  property,  1067. 
oolleoting  debts,  etc.;  liability  for  negligence,  1067. 
depositing  trust  funds  in  banks,  1067, 1068,  note^  1070,  not% 

1072,  note, 
payments,  wrongful  and  otherwise,  1067,  1070. 
trustee  oannot  divest  himself  of  trust,  unless  in  trust  for  sale^  1067. 
duty  of  trustees  not  to  delegate  authority,  1068. 
trustee  may  employ  agent,  1068. 
duty  of  trustees  not  to  surrender  entire  control  to  co- trustee^  1069, 

1082. 
amount  of  care  and  diligence  required  of  trustees,  1070. 
liability  for  errors  in  judgment,  1070. 

theory  of  trustees*  liability  only  for  gross  negligence,  1070,  nota 
duty  of  trustees  as  to  investments,  1070,  1071-1074. 
to  get  largest  income  with  smallest  risk,  1071,  1072. 
result  of  unreasonable  delay,  1067,  1071,  1072. 
when  particular  investments  are  required,  1067,  note,  107& 
when  trust  gives  no  directions,  1074. 
kinds  only  permitted,  1073,  note,  1074. 
consent  of  beneficiary  to  irregular  investments,  1074. 
duty  of  trustees  to  act  with  good  faith,  951,  95S,  107&>1078. 
trustees  cannot  deal  with  trust  property  for  own  advantage,  1076. 
must  not  mingle  trust  funds  with  their  own,  1063,  1076. 
must  not  act  inconsistent  with  beneiiciary*a  interests,  1077* 
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contnoting  with  thenuelvM,  968,  1049,  1077,  1078. 
duty  of  tnuteet  to  oommnnicate  mformAtioii  to  beneficiuy,  902-904, 

1077. 
trasteot  selling  property  to,  and  buying  from,  thMnselvel,  958,  1049, 

1077,  1078. 
breach  of  trust  by  tmstees,  tad  liability  therefor,  1079-1083. 
what  is  a  breach  of  trust,  1079. 
meddlers  with  trust  property  liable^  1079. 
trustees  must  be  mtijmri$  to  be  personally  liable,  1079. 
beneficiary's  claim  on  trust  estate,  988,  note,  1048,  1051,  1058, 

1080. 
personal  liability  of  trustees,  1058,  1080. 
stotttte  of  limitations  as  a  defense,  418,  419,  1080. 
liability  among  co-trustees;  contribution,  1081. 
liability  for  acts  of  co-trustees,  1069,  1082. 
eeshU  que  trust  acquiescing  or  concurring,  1083,  1104* 
one  of  sereral  eeHuk  que  tnutent  taking  part  in,  1063,  not*. 
compensation  and  allowance  to  trustees,  1084. 

for  expenses  and  outlays,  1084,  1066. 
remoral  and  appointment  of  trustees,  1080. 
appointment  of  new  trustees,  1087. 
penons  standing  in  fiduciary  relations  are  quad  trustees,  167,  1088. 

rules  goyeming  duties  and  rights  are  the  same  as  with  express  trus- 
tees, 1088. 
corporation  directors  as  quad  trustees,  167,  963,  note,  1089-1096.    See 

DiSSOTOBS. 

guardians  and  agents  as  quad  trustees,  1097. 

trustees  unnecessary  in  creation  of  married  women's  separate  estates,  1100. 

married  women  liable  for  committing  or  acquiescing  in  trustee's  breach  of 
trust,  1104* 

donee  of  gift  causa  mortis  a  trustee  till  donor's  death,  when  article  deliv- 
ered, 1146,  1150.  ^ 

suits  to  construe  wills  maintained  by  cestuis  que  trustenl,  1156. 

conversion  by  trustees  when  directed  by  court,  1167. 

vendor  in  land  contract  a  trustee  of  legal  title  for  vendee,  105,  368,  1046^ 
1161,  1261. 
vendee  a  trustee  of  purchase-money  for  vendor,  368,  1161,  1261. 

receiver  appointed  in  suits  against  trustee  for  breach  of  trust,  1334. 

injunctions  granted  in  suits  by  eedui  que  trust  against  trustee,  1058,  1340, 
note. 

trustees  liable  to  account  in  equity,  1058,  1063,  1097,  1421. 

See  Trusts. 

u 

ULTRA  VIRES, 

stockholders  may  be  estopped  from  setting  up  acts,  819. 

where  contract,  suit  may  be  brought  upon  implied  contract^  942,  note. 

SSQ.  JUB.— 171 
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liability  of  directors  where  prooeedings  are^  1093. 
act!  may  be  restrained,  1346. 

UNDUE  INFLUENCB, 

assignment  procured  by,  snbjeot  to  equities  of  original  owner,  709. 
mistake  of  law  aided  by,  relieved  against,  847. 
inadequacy  oonpled  with,  a  ground  for  relief,  928. 
illegal  oontraot  relieved  against  when,  942. 

transactions  of  persons  of  weak  mind  accompanied  by,  relieved  against 
947. 
when,  in  general,  relieved  against  for,  951. 

UNITED  STATES  COURTS, 

from  whence  derive  jurisdiction,  85,  note,  282. 

departments  of  law  and  equity  distinct  in,  41. 

procedure  in  law  and  equity  in,  41,  292,  note. 

jurisdiction  of,  in  suits  for  administration,  234,  note,  293^  1154 

equity  jurisdiction  of,  285,  291-298. 

uniformity  of,  throughout  United  States,  292. 

identity  of,  292. 

extent  of,  285,  294. 

statutory  provisions  relating  to  inadequacy  of  legal  remedies  as  aftet* 
ing,  295-297,  914. 

effect  of  state  laws  on,  297. 

territorial  limitations  on,  298. 
rules  adopted  by,  in  case  of  charitable  trusts,  294,'  1029. 

in  married  women's  contracts,  1126,  note, 
grantor's  lien,  whether  enforced  by,  1249,  note. 

equitable  decrees  and  remedies  of,  operate  t»  personamy  1317*  1318,  note, 
have  cognizance  of  suits  for  infringement  of  patent  rights  and  copyrighti^ 

1352. 

* 

UNSOUND   MIND, 

jurisdiction  of  equity  over  persons  and  property  of,  1311-1314.    See  Nov 
CoMfOTSs  Mentis. 

USES, 

jurisdiction  of  equity  enlarged  by  introduction  of,  38,  52,  58. 

doctrine  of,  as  illustrating  evasion  and  contradiction  of  legal  rules,  52. 

maxim.  Equity  follows  the  law  as  applied  to,  426,  982. 

theory  of*  borrowed  from  the  Roman  law,  151,  976,  977. 

when  invented,  anrl  growth  o^  151,  978. 

designed  to  evade  the  law,  978. 

resorted  to  at  first  for  purposes  of  fraud,  978. 

for  whose  benefit  made,  978. 

how  regarded  at  law,  979,  980. 

jurisdiction  of  chancery  over,  when  established,  980. 

Bacon's  description  of  passive,  980i 
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YMulting  and  oonstrnotiTe,  invented;  doctrines  of,  based  on  theory  of  con- 
sideration, 981. 

introduction  of  doable  nature  of  property  in  land;  the  use  and  the  seisin, 
962. 

free  from  feudal  burdens  and  common-law  restrictions^  426^  978,  982. 

legal  incidents  of,  426^  978,  982, 

statute  of,  when  passed,  and  intent  of,  151,  983L 

description  and  effect  of  statute  of,  983* 

kinds  of,  not  embraced  iu  statute  of,  984. 

what,  embraced  in  statute  of,  984,  985. 

use  upon  a  use  not  executed  by  statute  of,  985. 

operation  of  the  statute  of,  defeated,  985. 

forms  of  conveyance  after  statute  of;  covenants  to  "  stand  seised  ";  deeds 
of  «*  bargain  and  sale,'*  985,  note,  986,  1035. 

trusts  are  based  on  statute  of,  151,  984,  986. 

existence  of  statute  ot,  in  United  States,  and  effect  on  creation  of  trusts, 

986,  note. 

See  Tbustb. 
iJSURY, 

equitable  relief  from,  although  relief  obtainable  at  law,  278. 

maxim,  He  who  seeks  equity  must  do  equity,  applied  to  relief  from,  391, 
937. 

maxim.  He  who  comes  into  equity  must  come  with  dlean  hands,  applied 
where  contract  tainted  with,  sought  to  be  enforced,  391,  note. 

eontracts  void  and  voidable  by  statute  for,  930. 

a  defense,  without  an  offer  of  repayment  of  money  borrowed,  391,  393» 
note,  937. 

affirmative  relief  of  cancellation,  reformation,  or  recovery  of  usurious  ex- 
cess, 391,  403,  note,  937,  941,  note. 

right  to  complain  of,  is  personal  one,  937. 

payment  of  usurious  debts  and  mortgages  assumed,  937. 
whether  prior  encumbrance  can  be  defeated  for,  987. 

UTAH, 

mortgages  of  land  in,  163,  note,  1188. 
statutory  suit  to  quiet  title  in,  1396,  noteti 


V 

VALUE, 

statements  concerning,  whether  may  be  misrepresentations,  878. 
time  essential  in  specific  performance  when,  is  fluctuating,  1408,  note. 

VENDOR  AND  VENDEE, 

sum  to  be  paid  in  breaches  of  contracts  between,  is  liquidated  damages^ 

442;  note, 
vendee  when  relieved  from  forfeitures,  455,  456,  note. 
ral«  of  Hi  pendcM  extends  to  suits  to  enforce  vendor's  liens,  68S. 
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purchaser  or  mortgagee  with  notice  of  righti  of,  bound,  688,  602; 
whether  bona  fide  purchase  a  defense  where  subsequent  vendee  obtaina 

legal  tiUe^  778. 
when  vendor  may  have  contract  canceled  or  corrected  for  mistake^  869, 871. 
duty  to  diselose  facts,  when  exists  between,  003,  004. 
dealings  between,  of  land  fiduciary  to  certain  extent,  063. 
vendee  must  surrender  possession  of  land  before  entitled  to  canceUation 

of  contract,  065,  note, 
liens  of,  on  contract  of  sale  of  land,  167,  1260-1263L    See  Lmn. 
rights  of,  on  executory  contract  for  sale  of  land,  105,  868,  372, 1161, 1200, 
1261,  1263,  1406. 
doctrine  of  conversion  as  operating  upon,  105,  367,  368,  372;  1160^ 

1161,  1261.    See  Gonysrsion. 
vendor  holds  legal  title  as  security  and  at  trustee,  105^  368,  1016| 

1161,  1260, 1261. 
vendor's  legal  title  may  be  conveyed  or  devised,  and  desoenili  to 

heirs,  1261. 
vendor's  interest,  in  equity,  personal,  and  passes  to  personal  repi«< 

sentatives,  105,  368,  372,  1261. 
vendee  a  trustee  of  parchase-money,  368,  1161,  1261. 
vendee's  interest,  in  equity,  real,  and  descends  to  heirs,  106, 368,  872; 

1261,  1406. 
time  from  which  rights  of,  accrue,  368,  note,  1162, 1163. 
when  vendee  may  interplead  vendor,  1327,  note, 
equitable  defenses  in  actions  between,  1374,  note, 
specific  performance  of  contracts  ot    See  Spboivio  Peryoucavck 

VENDOR'S  LIEN.    See  Lmva. 

VERMONT, 

law  and  equity  systems  distinct,  but  administered  by  same  tribunal  in, 

41,  note, 
equity  jurisdiction  co-extensive  with  English  chancery  in,  284,  342;  34»k 

statutory  provisions  concerning,  284,  note, 
time  within  which  widow  must  elect  in,  513,  note, 
notice  of  Us  pendens  in,  640,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
statute  of  uses  in,  086,  note, 
charitable  trusts  in,  1020,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

contracts  in,  1000,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1105,  nets, 
married  women's  contracts  in,  1126,  notes. 

equity  jurisdiction  over  administration  of  decedents'  estates  in,  1154 
mortgages  of  land  in,  163,  note,  1187. 
grantor's  lien  on  conveyance  does  not  exist  in,  1240. 
equitable  remedies  and  decrees  operating  m  rem  in,  1317,  notib 
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VIRGINIA, 

law  uid  equity  systemB  diatinoti  bat  administered  by  same  tribanal  iiip 
41,  note. 

equity  jurisdiction  co-eztensiye  with  English  chancery  in,  2280,  342. 
statutory  provisions  concerning,  285,  note. 

notice  of  Us  pendena  in,  640,  note. 

recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note. 

deeds  of  trust  in,  995,  note. 

charitable  trusts  in,  1029,  note. 

married  women's  power  of  disposition  of  separate  estate  in,  1105,  notei. 

married  women's  contracts  in,  1126,  notes. 

statute  7  George  IL  concerning  mortgages  re-enacted  in,  1179,  note. 

mortgages  of  land  in,  163,  note,  1187. 

grantor's  lien  on  couTeyance  does  not  exist  in,  1249. 

equitable  remedies  and  decrees  operating  m  rem  in,  1317f  note. 

interpleader  in  legal  actions  in,  1329,  note. 


w 

WAGERa    See  Gamiko. 

WAGES.    See  Compeksatiov. 

WARRANTY, 

doctrine  of  collateral,  not  interfered  with  by  equity,  63. 

WASHINGTON, 

distinction  between  legal  actions  and  suits  in  equity  abolished  in,  40,  notc^ 

287. 
statutory  provisions  concerning  equity  jurisdiction  in,  287»  note, 
teoording  in,  646,  note, 
assignments  of  things  in  action  in,  705,  note, 
real  party  in  interest  to  sue  in,  1273,  note. 

WASTE, 

final  relief  granted  on  injunction  restraining,  237. 

relief  against,  in  equity,  to  prevent  multiplicity  of  suits,  252,  271. 

equity  jurisdiction  of  courts  of  New  Hampshire  over,  807,  308. 

of  courts  of  Maine,  331. 
mortgagee  in  possession  liable  for,  1216^  note, 
receivers  appointed  in  case  of,  1334. 

injunctions  granted  between  mortgagors  and  mOTtgagees  to  restrain, 
1345,  1348,  note. 

when  granted  in  general,  1348. 
what  is,  and  distinction  between  and  trespass,  1348. 

WEST  VIRGINIA, 

law  and  equity  systems  distinot^  Iml  administered  by  same  tribunal  in, 
41,  note. 
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equity  jnrisdiotion  co-eztenaive  with  Engliah  chancery  iii»  285,  34& 

statutory  provisions  conoerning,  285,  note, 
notice  of  lis  pendens  in,  640,  note, 
recording  in,  646,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in»  664,  note, 
deeds  of  trust  in,  996,  note, 
charitable  trusts  in,  1029,  note, 
statutory  provisions  concerning  married  women's  separate  property  sad 

contracts,  1099,  note, 
married  women's  power  of  disposition  of  separate  estate  in,  1105,  note, 
married  women's  contracts  in,  1126,  notes. 

equity  jurisdiction  over  administration  of  decedents' estates  in,  1154,notai 
mortgages  of  land  in,  163,  note»  1187. 
grantor's  lien  on  conveyance  does  not  exist  in,  1249. 
equitable  remedies  and  decrees  operating  m  rem  in,  1317,  note, 
interpleader  in  legal  actions  in,  1329,  note. 

WIDOW, 

election  between  dower  and  gifts  by  husband's  will,  492-502.    See  Blhv 

nov. 
conditions  and  limitations  in  restraint  of  marriage  of,  whether  valid,  93S. 
of  mortgagor  subrogated  on  payment  of  mortgage  debt^  1212,  note. 

See  DowKB;  DowsB,  Assignmbmt  ov. 

WIFB.     See  Husband  and  Wm;  Mabribd  Womor. 

WILLS, 

probate  of,  not  included  in  jurisdiction  of  equity,  77,  1158*  note, 
construing  and  establishing  and  setting  aside  as  equitable  remedies,  138, 
•    171,  351,  1378,  note. 

estates  or  interests  directly  protected  or  established  by,  171,  1378, 
note,  1393. 
power  of  courts  of  Maine  to  construe,  329. 
election  under,  461-519.    See  ELXcrnoN. 
satisfaction  of  debts,  legacies,  and  portions  by,  520-^77.    See  Satisfao- 

nov. 
making  of,  prevented  by  accident,  whether  relieved  against^  828. 
not  reformed  in  equity,  871. 
when  equity  will  correct,  on  ground  of  mistake,  871. 

jurisdiction  a  part  of  that  of  constructioii  and  interpretation  o(  871, 

note, 
supplying,  rejecting,  and  transposing  words,  871,  note, 
descriptions  and  names  of  beneficiaries,  871,  note, 
extrinsic  evidence  to  show  intention  or  mistake  in,  871,  1038L 
jnrisdiotion  of  equity  to  set  aside,  when  obtained  by  fraud,  918. 

in  case  of  lost  or  destroyed,  913,  note, 
probate  of,  obtained  by  fraud,  persons  deriving  title  thereunder,  tmitiH 
918»  note,  919,  1154. 
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rewards  for  piocoring,  are  illegal,  031. 

•greemente  to  share  property  which  may  be  left  by,  not  illegal,  931,  note. 

conditions  and  limitations  in,  in  restraint  of  marriage,  when  valid,  988. 

See  Marriaos. 
Roman  law  testament,  976. 
troste  inferred  to  earry  oat  parposea  of,  1018. 
married  women  may  dispose  of  separate  estate  by,  1104,  1105. 
operation  o^  on  specific  legacies,  1130. 
property  undisposed  of  by,  liable  first  for  claims,  1185. 
imperfect  gifts  by,  not  supported  as  gifts  oausa  mortis,  1147. 
donations  eausa  mortis  not  revoked  by,  1150. 

jurisdiction  of  equity  in  construction  and  enforcement  of,  1155-1158. 
none  where  purely  legal  estates  are  created,  352,  note,  1155,  1166u 
effect  on,  of  legblation  in  American  states,  77,  156,  1155. 
generally  considered  incident  to  that  over  trusts,  351, 352,  note,  1064, 
note,  1154-1157. 
limited  to,  of  personal  property,  1155,  1156,  1393,  note. 

to,  of  real  property  involving  trusts,  352,  note,  1155,  1156, 
1393,  note, 
suits  to  construe,  by  whom  maintained,  1156. 
exercised  in  some  states  where  terms  of,  are  difficult  or  doubtful,  1 157* 

in  what  cases  exercised,  1157. 
suit  to  establish,  by  devisee  in  possession,  351,  852,  note,  1154,  1158. 
none,  until  will  admitted  to  probate,  1154,  note,  1158,  note, 
conversion  by,  takes  place  from  death,  1162. 
resulting  trust  on  total  failure  of  purposes  of  conversion  in,  1170. 

on  partial  failure,  1171,  1172. 
equitable  liens  arising  from  charges  by,  1244-1248.    See  Likns. 

WISCONSIN, 

equity  jurisdiction  oo-extensive  with  English  chancery  in,  285,  342,  845. 

statutory  provisions  concerning,  285,  note, 
reformed  procedure  adopted  in,  40,  note,  287. 
election  of  widow  concerning  dower  in,  494,  note. 

statutory  provision  requiring  actual  notice  in;  interpretation  of,  596,  note, 
notice  of  lis  pendens  in,  640,  note, 
recording  in,  646,  note,  733,  note. 

effect  of  other  kind  of  notice  in  absence  of  record  in,  664,  note, 
assignments  of  things  in  action  in,  705,  note, 
deeds  of  trust  in,  995,  note, 
express  trusts  in,  1003,  note, 
charitable  trusts  in,  1029,  note, 
resulting  trusts  in,  where  conveyance  to  one,  price  paid  by  another,  1042, 

note, 
passive  trusts  for  married  women  abolished  in,  1098,  note, 
statutory  provisions  concerning  married  women's  separate  property  and 

oontraots  in,  1099,  note. 
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mairied  women's  oontracte  in,  1 126,  note. 

equity  jurisdiotion  over  administration  of  deoedents'  estates  in,  IIM. 
mortgages  of  land  in,  163^  note,  1188. 
grantor's  Uen  on  conveyance  exists  in,  1240. 
real  party  in  interest  to  sue  in,  1273,  note, 
appointment  of  receivers  in,  1335,  note, 
granting  injunctions  in,  1337>  note. 

legal  and  equitable  defenses  united  in  same  answer  in,  1368,  note- 
defendant  in,  required  to  demand  affirmative  relief  in  pleading  equitable 

defense,  1360,  note, 
restraining  actions  at  law  in,  1371,  note, 
statutory  suit  to  quiet  title  in,  1396,  notes. 

WITNESSES, 

discovery  a  result  of  common-law  rules  as  to  who  migbt  be,  82;  19(K 
effect  on  discovery  of  statutory  rules  as  to  wbo  may  be,  83,  103. 
examination  of,  82, 142,  190,  210-215.    See  Pxbpietuation  ovTbbukoht; 

TiSTiKOirr  db  Bknx  Esse. 
when  cannot  be  asked  whether  he  believed  his  misrepresentation  to  be 

true^886. 

WORDS, 

what^  may  be  supplied,  rejected,  or  changed  In  wills^  871,  note. 

WRinNOS, 

invasion,  piracy,  or  disclosure  of  private  and  unpublished,  restrained, 
1340,  note,  1353. 

WRITS, 

at  common  law,  nature  and  issuing  of,  21. 
statute  of  Edward  I.  concerning  new,  24-29. 

abstract  of  statute,  24. 

limited  results  of  the  legislation,  25-29. 

new  actions  invented  by,  case,  trover,  assumpsit,  25,  29. 
proceedings  before  chancellor  originally  commenced  by,  32. 
from  what  time  not  issued  in  proceedings  before  chancellor,  85. ' 
narrowness  o^  of  execution,  the  origin  of  creditors*  suits,  1415. 

WYOMING, 

distinction  between  legal  actions  and  suits  in  equity  abolished  in,  40^  note^ 

287. 
statutory  provisions  concerning  equity  jurisdiction  in,  287,  note. 
recording  in,  646,  note, 
assignments  of  things  in  action  in,  705,  note. 
real  party  in  interest  to  sue  in,  1273,  note. 
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